C uie- Nos 3b- lo- LP [ast 


INDIAN CASES 


CONTAINING 


FULL REPORTS OF DECISIONS 


The Privy Council, the High Courts of Allahabad, 
Bombay, Calcutta and Madras, the Chief Courts 3 
of Lower Burma and the Punjab, the foarte WW EnG 
of the Judicial Commissioners of Central 


mor oy} 
Provinces, Oudh, Sind and) a LIBRY. à 
_.Upper Burma ING A 


ZN i, 
` REPORTED IN SW GOLES 
The following 20 Legal Periodicals: ea © 
Allahabad (1) Indian Law Reports, (2) Law Journal; Bombay (1) Indian 
Law Reports, (2) Law Reporter; Burma (1) Law Times, (2) Lower 
Burma Rulings, (3) Upper Burma Rulings; Calcutta 
(1) Indian Law Reports, (2) Law Journal, (3) Weekly 
Notes; Madras (1) Indian Law Reports, (2) Law k 
Journal, (3) Law Times, (4) Weekly Notes; Nag- eae 
PUF Law Reports; Oudh Cases; Punjab | ©) 
(1) Law Reporter, (2) Record, (3) Weekly We 
Reporter ; Sind Law Reporter = 


WITH 
A large number of extra Rulings of High Cou ERT? OF Cay Cel 
iS < 


* not reported elsewhere. 
e NOT TO 82 REMOVES 


& 
ee . 


VOLUME X, 1911. a. 4 
=, Se) c 
S. D. CHAUDHRI, B.A., LL.B., 


PLEADER, Carer Court, PUNJAB, LAHORE, 
JOINT-EDITORS: 








Sfara MUHAMMAD Iqrar, B.A. (CANTAB), M.A. (Ponsa), Ph. D? (Munien), 
R 


x NA gh Court, N.-W. P. 
Pleader, Judicial Commissioner's Court, (OUDH), LUCKNOW. * 


4 


[2 cupi bt Bao- ZP SG 


LP 1936. , 


CONSOLIDATED 


Comparative Tables showing seriatim the Volumes 
and Pages of all Indian Law Journals and Reports, . 
from January to June 1911, with the corresponding- 


pages of Indian Cases Volumes | to ll. 7 


Table | 


ALLAHABAD HIGH COURT. 


(A).—33 I. L. R, ALLAHABAD- SeRIES, FROM JANUARY TO Jung, 1911. 








L L. R., All. 


Page of- Vol. 33 
1911. 





Names of Parties. 


Chiranji Lal v. Kehri Singh 

Madho Ram v. Durga Prasad 

Balwant Singh v. Aman Singh ... 

Rikhai Rai v. Sheo Pujan Singh... 

Jagannath Prasad v. Rustam Ali 

Kachera v. Kharag Singh 

Ram Kishan v. Piari Lal 

Munna Lal v. Hajira Jan 

Emperor v. Ibrahim Khan 

Gopi v. Jaldhara 

Hasan Ali v. Mian Jan Khan 

Emperor v. Dharam Das 

Zaharia v. Debia 

Sheo Dihal Singh v. Badri Narain 
Singh 

Shiam Lal v. Nathe Lal 

Tulsha v. Mathura Puri 





| Jadd 


Jadah Kan v. Tej Singh 

Kunwar v. Sheo Shanker 

Aai Khan v, Banke Lal 

Emperor v. Muhammad Alam 

Bhim Sen v. Moti Ram 

Amin Beg v. Saman . 

Kishori Lal v. Kuber Sidgh 

Sudarshan Das Shastri v. Ram 
Prasad 

- Muhammad 
Muhammaé 

Lalji Misr v. Jaggu Tiwari 

Chintaman v. Dulari 

TAshi Ram Sahu v. Gur Diyal Singh 
eti Kunwar s GA Janki Kunwar ... 


Sadiq v. Ghaus 





Corresponding 





NONN N NNNNNN NONO NNNNNNNNNNNOOQ < 


Vol. and page 
Cas. 


of Ind. 


1910. 
Page of Vol. 33 


19 


I. L. R., All. 


1911. 





Names of Parties. 


eee r_a M IM aaa 


Wajid Ali Khanv. Shafakat Hussain 
Muhammad Bakar v. Muhammad 
Bakar Ali Khan ja 
Ram Dial v. Narpat Singh 
Gaya Prasad v. Ganga Bishan 
Raghunath Kalwar v. Bala Din 
Kalwar 
Emperor d. Ram Dayal a 
Dakhni Din v. Syed Ali Asghar ... 
Abdul Majid v. Jawahir Lal 
Emperor v. Matan 
Roshan Lal v. Delhi Cloth and 
General Mills Company, Ltd. 
Lachman Das v. Hanuman Prasad 
Lachman v. Shambhu Narain 
Hamira Bibi w. Zubaida Bibi ia 
Returaji Dubain v. Pahlwan Bhagat 
Jagat Narain v. Sri Kishn Das ... 
Tota Ram v. Ram Charan : 
Ram Lakhan Raiv. Gajadhar Rai ... 
Bank of Upper India, Ltd., aly. 
Soorie v. The Secretary of State 
Muhammad Sayeed v. Muham- 
mad Ismail tee 
Lachman Prasad v. Ram Kisi 
Kapil Deo Singh v. “Ram 
Singh 
Nagar r Mal v. Ram Chand 
Nathu v. Kundan Lal 
Muhammad Fayaz Ali Kien v v. 
Kallu Singh 8 
Emperor v. Kadir Bakhsh 
Chatarbhuj v. Chatarjit 


ikha 


| 





Corresponding 


mow mo wn ra MMOONNNION ANNO QOO N = 





Vol. and page 
of Ind. Cas. 
1910-11. 


w 


20 
9 
a 


wes 
Po 
n 






















































































8 








! _ LP 





Pa 
. 4 4 ! 
° o ! .` < 
(ii) 
UL ` -< 
(A).—38 I. L. R., ALLAHABAD, 1911—coneld. | 
e i 7 
— 6 —— te 
25 wid for |! r | wina 
Bel , Bead [oa ee 
ei ee Names of Parties. 23ga la my Names of Parties; 283 | 
e osm WHO fo smi Qa San 
eh saa [eng Esq 
bo A BESSA jons | - | ESA 
>. A 1S) Ay | D: 
5 ika agan TEN ga ee dg = a a tag a o 7 A 
V. R | i Jw. P. 
255 | Makhan: Lal v. Gayan Singh ...; 9 199] 337 Ghulam Nabi Khan v, Niaz-un- X > 
257 | Shadi Lalv, Muhammad Ishaq |’ |© nissa «J9 140 
Khan .. |9 198 f 340 | Hanif-un-nissa v. Faiz- -un-nissà . 11 398 
260 | Maharaja of Benares v. Baldeo 342 | Bhawani Kunwar v. Himmat 
-Prasad . | 8 817 | Bahadar 10 274 
264 | Ashfaq Husain v. Gauri Sahai | 9 975 | 344° Umrao Singh v. Lachman Singh IO 285 
272 | Kishan Prasad v. Har Narain Singh | 9 739] 356 | Khunni Lal w. Gobind Krishna 
279 | Suraj Din v. Mahabir Prasad 8 748 Narain 10 477 
a 368 | Rahim-un-nissa v. Badri Das 19 205 
283 | Chuttan Lal t, Kallu ». | 8 719] 370 | PhulmaniChandhrain v. Nageshar 
287 | Ram Chandra v. Joti Prasad 8 scs | Prasad 9 670 
291 | Unida Begam` v. Muhammadi 374 | The Bank of Bengal, Cawnpore 
Begam 9 200 ! v. Kalka Das- 9 42 
296 | Chephur v. Abdul Hakim 9 23 | 376 | Secretary of State v. Bishan Dat 9 428 
299 | Lakhan Singh v. Bishan Nath 9 49 | 879 | Durga Prasad v. Jai Narain, ..,/Q 265 
302 | Ram Bahai v. Ahmadi Begam 9 631 382 | Sarju Prasad v. Bindeshri Bakhsh 
306 | Bishambhar Nath v. Gaddar 9 317 | Pal Singh 9 298 
308 | Zia-ud-din v. Muhammad Umar... | 9 ` 275 | 385 | Emperor v.. Bradshaw 9 278 
312 | Gajadhar Pande v. Parbati 9 50 | 387 | Ghulam Hazrat v. Gobardhan Das 9 933. 
315 | Ram Kumar Singh v., Jagmohan 891 | Ahmad Husain v. Gobind Krishna. 
Singh 9 80 | Narain |9 932 
327 Ghafur ‘Khan v. Kalandari Begam | Q 127] 393 | Ganga Rai v. Kirtarath Rai ‘9 319 
335 | Chhote Lal v. Sheopal Singh 19 217) 396 | Emperor v. Kamta Prasad x. | QQ. 497 
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10 Shadis Lal v Muhammad Ishaq æ 47 | Ram Sahai v. Ahmadi Begam 9 53 
Khan «| Q 198 51 | Lakhan Singh v. Bishon Nath ... | 9 a9 
.18 | Makhan Lal v. Gayan Singh... |9 199 54 | Zia-ud-dinv. Muhammad Umar... 99 @75 
15. | Chuttan Lal v. Yai Ram . | 8 719 57 | Gajadhar Pande v. Parbati »|9 Æ 
e 19 | Mahant®Ram Fhoudhri v. Joti 61 | Muhammad Usman v. Babu 9 314 
*| Prasad «| 8 808 66 Ram Kumar Singh v. Jagmohan 
23 | Chephur v. Abdul Hakim è .. | 9 23 | Singh 9 80 
27 | Umda Begam ~v. Muhammadi 79 hafur Khan v, Kalandari Begam 9 127 
Begam 6 9 200 88 | King-Emperor v. Kadir Bakhsh ... | 8 87 
e382 | Ram Kishun v. Baij Nath’ w 19 25 92 | Bishamber Nath v. Gaddar 9 317e 
$ 34 | Chater Bhuj v. Chħaterjit .{8 832f 96 Chandra Kishore Roy v. Prasanna é 
e 36 | Maharaja of Benares v. Baldeo |” Us | Kumari Dasi .. | 9 122 
Pragad 8 8171] 105 Bachi v. Bikhchand J: iowal 2.. |9 393 
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309 | Bhagwan Sahai v. Harchain IO 843 
9 422] 312 | Naubat Singh v. Baldeo Singh 9 668 
9 205] 315 | Shib Charan Das v. Ram Chandar 
9 423 Sarup 9 827 
9 217] 318 | John Henry Rhine v. Mabel Rhine 9 996 
324 | Jagdip Naraiu Singh v. Bilar Singh 9 572 
9 140] 329 | Kura Singh v. Chhallu 4 10 845 
9 33 | 332 | Ashfaq Husain v. Gauri Sahai 9 975 
841 | Bed Saran Kuar v. Bhagat Deo ... | IO 924 
9 391] 345 | Jaimangal Deo v. Bed Saran Kuar | Q 879 
352 | Bhura v. Ghure 10 925 
9 311] -356 | Muhammad Ahmadullah Khan v. 
9 581 Ahmad Said Khan 10 863 
9 180] 358 | Pateshri Partab Narain Singh e v. 
Nageshar Pershad Pande „| IO 961 
9 686701] 364 | Ram Ratan Gir v. Pragdat Pande 9 835 
9 319] 368 | Behari v. Ram Chander IO 927 
373 | Hanif-un-nisa v. Faiz-un-nisa ‘II 398 
Q 7531 3878 | Parmanané v. Sat Prasad a 19 617 
9 265] 38L | Sarju Prasad Rai v. Gauri Rai 9 485 
385 | Harduari Lal v. Gomi . |Q 1017 
9 207} 389 | Jhanda Singh v. Wahid-ud-din ... | 9 1013 
9 278), 401 | Dip Narain Singh v. Bhagwat 
: - | Singh 19 91 
9 298} 404 | Pal Ahir v. Asghar Husain „| IO 145 
9 587] 4C7 | Sri Chand v. Niader Singh IO 14 
9 931} 409 , Jiwa Ram v. Kalyan „19 983 
- | -412 | Ram Sarap v. Dasrath Tiwari ...:Q 817 
9 932} 418 | Rameshar Upadhya v. Subbkaran 
9 933 Upadbya i IO 481 
. 429 | Beni Prasad r. Sarju Prasad ë e 
9 935 Thakuria wt 9 "932 
431 | Narain Singh v. Govind Ram ...;Q 1022 
IO 72714 433 | Bhagabati Barmanya ~. Kali n 
9 476 Charan Singh i IO os 
9 498} 441 ) Damodar Narayan Chowadhri v. , 
10 729 ‘Dalgleish 9 913 
IO 730] 449 | Nityamoni Dasi v. Madhu Sudan . 
9 482 ' Son . "11 384 . 
i 452 | | Bachchi Lal v. Lal Chand w ! 3 gig 
IO 740} 454 | Sheoraji v. Ramjas Pandey + |9 BOL 
9 497] 458! Gandharp Singh v. Hari Krishga | IO 999 
9 475 | 462! Kiar Sahu v. Bhagwanti 2. | TO 1600 
IO 742 | 465| Umrao Singh v. Lachman Singh | 10 e285 
474 : Bhawani Kunwar w. Himmat 
9 739 Bahadur «| IO 274 
9 574] 480 | Mahomed Jan v. Bishfin Singh .. | 100272 ° e 
487 | Lecky v. Bank of Upper India, Ltd. ' 9 1023 
IO 770] 498 | Chetan Das v. Hari Ram 10 216 
2 306} 503 | DambarSingh v. Balwant Singh .. 10 502 
9 530] .505 ' Gulab Singh v. Debi Sing? * ..! IOo © 
9 628] 509 | Jugal Kishore v. Jegal Kishore ...' IO “yz é 
IO 824] 515 | Jawala Singh v. Sumer Chand IO 1003 ° 
10 832] 517 | Mul Chand v. King-Emperor 9 991 
9 624] 524 | Alam v. King-Empcror II 253 
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“109 | Bank of Bengal, Compran v. 
Kalka Das 
112 | Rahim-un-nissa v. Badri Das ... 
116 | Secretary of State v. Bishun Dat 
117 | Chhote Lal v. Sheopal Singh ... 
119 | Ghulam Nabi Khan v. Niaz-un- 
nissa 6 
123 |-Bur Singh v. Uttam Singh wee 
132 Muhammad Bakar v. Muhammad 
Bakar Ali Khan 
140 | Manindra Chandra Nandi v. Secre- 
tary of State ysi 
147 | Birch v. King-Emperor wee 
151 | Afzal Beg v. Jyotis Sarup se 
155 | Phulmani Chaudhrain v. N ag- 
eshar Prasad on 
153 | Ganga Ram v. Kirtarth Rai... 
162 | Mazhar Husain Khan v. Abdul 
Hadi Khan 
175 | Durga Prasad v. Jai Narain see 
179 | Lachman Kuar v. Rudra Deo 
Narain Singh 
182 | Bradshaw v. King-Emperor te 
184 | Sarju Prasad v. Bindeshri Bakhsh 
Pal kat 
187 | Rup Kishan v. Sobhi ate 
190 | Ramdial v. Narpat Singh 5 
192 | Ahmad Husain v. Gobind Rrishma 
Narain 
195 | Ghulam Hazart v. Gobardhan Das 
199 | Kantee Chandra Mukerji v. 
Ali Nabi 
206 | Mubarak-un-nissa v. Muhammad 
Mansub Hasan Khan wee 
216 | Kehri Singh 7. Chunni Lal tee 
220 | Durga Dat v. Gita 
227 | Chuni Lal v. Sikishan Singh 
230 | Mahdi Husain t. Sukh Chand 
238 | Mahabir Prasad v. Durbijai Rai ... 
237 | Ram Nihore. Umar v. King- 
Emperor tne 
240 | Kumta Prasad v. King-Emperor ... 
244 | Tirbeni Sahai v. Gokul Prasad ... 
E Zeburan v, Rahim ie 
256 | Kishen Parshad v. Har Narain 
Singh - - an 
266 | Pirthi Singh v. Maru Singh ae 
270 | Muhammad Abdal Rahman Khan 
v. Muhammad Khan veh 
272 | Ram Bukhshe. Chanda 
275 | Nasirul Hag v. Fyazul Rahman . 
* 280 : Sukhdai v. Kedar Nath 
286 | R&jbans Bharthi v. Karya Bhar thi 
302 | Ramlgl Balaram v. King-Emperor 
806 | Sumer Singh®. Liladhar : 
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525 | Krishna Nath Tewari v. King- 584° Ram Lal v. Kalka Prasad | IO 2440 
Emperor 959 | 587 Bishun Chand Bachhaot v. Bijoy 
528 | Ishwar Shyam Chand Jiu v. Ram | Singh Dudhuria II 399 
Kanai Ghose IO 683] 594 Tingam Krishna Bhupati Devu v. 
534 | Beni Madho v. | Bhagwant Prasad | 10 144 : Maharaja of Vizianagram ... | IO %72 
587 | Balbhadar Daso. King:Emperor ... | II 616 | 599 Mühammad Husain v. Dhaneshar 
539 | Sunder Singh v. The Collector of Rai. "10 335 
Shahjahanpur II 514] 604 Narain Das v. Balgobind we | TT 517 
543 og Indian Peninsula Railway 605 | Chunniv. Hukum Singh 10 238 
. Ganpat Rai 10 122 |“ 609:| <Iiitigam Fatima v. Ali Bakhsh 10 314 
552 Khunni Lal v. Gobind Krishna 612 | Debi Sahai v. Saraswati a | IO 318 
; Narain | .. | IO 477 | 616 | Kosri t. Ganga Sahai we] IT 517 
566 | Amna Begam v. Nawab of 619 | Imtiaz Ali v. Bishambar Das 10 245 
; Rampur .. | IO 247 | 622 | Dori Lal x. Patti Ram | IO 468 
574 | Chatur v. King-Emperor 11 579| 626 | Shagun Chand v. Shibbi IO 451 
577 | Bilago v. Munni Lal ' 11 516| 630 | Mahabirv. King-Emperor 11 585 
578 | Hamid-ullah Khan v. Najjo a | 10, 282 | 632 | Hardwari Mal v. Baldeo Sahai .. IO 448 
580 | Neaz Begam `v. Manzor Ahmad 636 | Muhammad Sadiq v. Abdul Majid | 10 476 
. Khan. 11 584] 640 | Baldeo Singh v. Jugal Kishore ... | 10 564 
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24 [Jose Antonio Baretto v, Francisco | Dev '7 987 
Antonio Rodriques e. | 7 950 63 ee Mulshankar Harinand . 
29 | Rustomji ArdeshirTrani v. Vee , Bhat | 7 963 
Gangadhar Bhat 7 955 42 | Talukdari Settlement *Officer, ; 
36 | Wana v. Natu 7 992 | Gujarat v. Umiashankar Narsi- a 7 
38 | Irawa v. Satyappa 7 967 ram Pandya we È “165 
o 42 | Chhaganlal Kishoredas v. Collector 75 Gorma Pandurang Kamat, Inre ..° e 632 
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© .79 | Vasudev Atmaram Joshi v. Eknath 182 | Ranchodlal Vandravandas Patvari 
Balkrisha Thite 8 639 v, Secretary of State «| 9 765 
93 | Dagdu v. Nana 8 644] 190 | Kishandas Shivram Marwadi v. 
97 | Talukdari Settlement Officer v. | _ Nama Rama Vir 8 6651 
Chhaganlal Dwarkadas wa | 8 624] 196 | Tribhuwandas Kalliandas Gajjar 
103 | Jeewandas Dharji v. Ranchoddas v. Jivanchand Lallubhai Co. 8 179 
Chaturbhuj 8 168] 199 | Jeewanbai ~v. Manordas Lach- f 
110 | Treacher & Co., Ltd. v. Maho- mondas 8 649 
medally Adamji Peerbhoy 7 669! 204 | Radhabai v. Ramchandra Vishnu | 9 3851 
180 | Purshotumdas Ramgopal v, Ram- 213 | Baluram Ramkissen «v. Bai 
gopal Hiralal . | 8 171 Pannabai 11 851 
137 | Emperor v. Fulji Ditya 8 623} 217 | Fakiruddinbin Amiruddin Zinwood- 
139. | Chanmalapa Chenbasa v. Abdul din v. Abdul Hussein Peerbhoy II 352 
Vahab 8 645] 225 | Emperor v. Vinayak Damodar < 
146 | Laddha Ebrahim & Co. v. Assis- Savarkar .. | IO 956 
tant Collector, Poona 8 166] 231 | Somana Basppa v. Gadigeya : < 
153 | Sakrappa bin Lingappa Hebsur v. : Kornaya 9 941. 
- Shivappa bin Basappa 8 647{ 236 | Emperor v, Kalekhan Sardarkhan | 8 1050. 
156 | Dassa Ramchandra Prabhu v. .- f 239 | Balambhat bin Ravjibhat v. | 
Narsinha 9 768 Vinayak Ganpatrav Patvardhan | IO 746 
_ 163 | Bai Parvati, In re 8 681] 243 | Somchand Bhikhabhaiv. Chhagan- 
169 | Shri Sitaram Pandit Bapu Maharaj lal Khupchand 10 803. 
v. Shri Harihar Pandit Bhau -245 | Balkrishna Wamnaji Gavana: v. ; 
Maharaj uw. | B 625 Shiva Chima Mhatra 10 811 
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li Roy Jatindra Nath Chowdhri v. 75 | Muhammad Bakar v. Muhammad ` 
Prasanna Kumar Bannerji 8 842 Bakar Ali Khan 9 391 
9 | Birch v. Emperor ws | Q 681 82 aharaja Manindar Chandgo. v. ° 
Radgsul Haji Cassum, In re |9 344 Secretary of State „94 Qe 371 
e 19 'eAryodaya Spinning and Weaving 90 | Someshwar v. Noranbai we | BD 765 
| Oo, Ltd. v. Siva Virchand 9 348| 92| Ranchhodlalv. Secwetary of State | 9 765 
22 | Salekhan v. Vishvanath 9 349] 101 | Dassa Ramchandra v. Nargmha,.| 9 768 
| Anupram, In re 9 350] 109 Narsing v. Ranchhodbhai 2 949 
Radhabai @ Ramchandra 9 851} 118 na v. Gadigeya 941 
88 | Digambar v. Narayan 9 354] 118 Gan irsingji v. Agarsing 9 943 
49 | Jafarkhan®. Daudshah 9 358] 128 | Shrigopal v. Dhanalal 9 944 
56 |- Bachi v. Bikhchand 9 393] 126 | Jehangir D. Davar, Infe ° 9 9456 
59 | Bur Singh v. Uttam Singh 9 . 33] 131 | Laxman, In re @ 9 *. 947 
6h “Kumar Chandra v. Prasanna À 133 | Dwarkaprasad v. Jamnadas 9 948 
| Kumari Dasi 9° 122] 141 | Jebangir v, Kaikhushru 9 981 
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164 | Balambhat v. Vinayak i «| IO 746 | 352 | Govindrao Narhar v. Ambalal v.. 
158 | Pherozshaw v. Waghji sa | IO 746] 359| Kishen Parshad v. Har Narain 
161 | Madhoprasad v. Ajudyaprasad IO 748 Singh ieee 
162 | Hope Mills Ltd., v. Sir Cowasji 367 | Haji “Ashfaq Hnssain v. Gauri 
J.'Readymoney IO 748 "Sahai one, 
200 | Emperorv. Mahomed Isaf Habib IO 769] 375 | Bhagbati Barmanya v. Kali- 
201 | Emperor v. Suleman Ibrahim IO 802 ~ @haran Singh - ei 
-203 | Emperor v. Amir Bala .| IO 802] 384| Bhawani v. Kunwar Himmat 
207 | Somchand v. Chhaganlal = | IO 803 “Bühađur - ate 
209 | Emperor v. Noor Mahomed «+ | IO 804] 391 | Hanif-un-nissa v. Faiz-un-nissa sit 
212 | West End Watch Co. v. Berna |- 396 | Damodar Narayan v. Dalgliesh . 
Watch Co. . | IO 8035] 404 Umrao Singh v. Lachhman Singh 
230 | Balkrishna v. Shiva Chima «| IO 811] 413 | Mahomed Jan v. Bishun Singh... 
233 | Manilal v. Motibhai 10 812] 419 | Brimati Nityamoni v. Madhu 
287 | Eknath Ranoji'v. -Ranoji Bowaji IO 813 Sudan 
240 | Gurunath ú. Yamanava IO 814]? 421 | Sri Sri Ishwar Shyam Chand Jiu iu 
242 | Kashinath v. Vinayak .. | 10.814 4. Ram Kanai Ghose ies 
245 | Bai Ganga v. Rajaram . | IO 815 | 427 | Khuñni Lal v. Krishna Narain |. 
251 | Bai Machhbai v. Bai Hirbai IO 816 | 440 | Bishun Chand v. Bijoy Singh 
256 | Vyankappacharya t. Yamnasani| IO 817] 447 Lingam Krishna Bhupati v. Maha- 
259 | Collectorof Ahmedabad v. Dani IO 818 raja of Vizianagram-: ` 
264°! Ebrahim v. Chunilal | IO 888] 451 | Purna Sashi v. Kalidhan Rai. 
268 | Abdulali v. Miakhan 10 890 ]- 464 | Maung Pe v. Ma Lon Ma Gale 
278 | Secretary of State v. Gajanan ` 10 639] 471 Mofilal v. Advocate-General- of 
280 | Bhiwa v Devchand . | IO 909 Bombay ag 
284 | Dayaram y. Laxman saa | IO 910] 480 Bhdishaaker v. Mulji 
287 | Anandibai v. Hari Suba. 10 911] 482 Tricumdas Mills Company Lid, 
292 | Ganpatsing v. Bajibhai |. 10 912 In ve R 
296 | Emperor v. Vinayak Damodar i 487 Bai Jamnabai, In re 
Sie Savarkar -~ | 10956] 494 Emperor v. De Souza 
807. | Narayan v. Umbar «| IO 913 | 499°! Emperor v. Ranchhod 
#818: | Ieakwiidas v. Bhaiji w | IO 914] 503'| Emperor v. Keshavlal 
319- | Bai Bhikaji v. Bai Dinbai .| EIL 850] 505 | Baba Yeshwant, In re 
23 | Baluram v. Bai Pannabai II 351 508 Trimbak Kashiram v.“ ~ Abaji 
326 | Fabiruddin v. Abdul Hossein II 362 511 Husainkhan v. Gulabkhatum ae 
882 | Advocate-General of Bombay v. 517 Lakhmichand v. Kachubhai A 
Fardoonji 11 366] 520 | Srinivasa v. Venkatavarada' 
845 | Temulji Jamsetji v. Bombay Tram: | 
- way Company Limited wo | IE 862 : 
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. BURMA (LOWER) CHIEF COURT. 
(A).—4 BURMA LAW TIMES, FROM January to Aprin, 1911. 
oa = oO. y F a? D 
Je yoda [te | FE 
© ° JALEN, 5 AO 
>j ad, Pa! : A = Š 
ye, Names of Parties. gags yf Names of Parties. gag. 
o Ëp EMERE Sann 
wa A Kb SS [wa a! BPS 
Ry f © Ay | Oo 
; | | 
: Vv. P, | V. P. 
1 | U-Shwe Gon v. Ma Hnin Bwin ... |9 442 47 | Pallaneappa Chetty v. Ma Shwe Me | 9 774 
7 | Maung Tet Tun v. Ma Shwe Chein | 8 978 48 | Madanjitv. King-Emperor 9 775 
9 | Ebrahim v. King-Emperor 19 449 50 | Nga Po Chit v. King- Emperor ;9_ 778 
10.| U Aung Min v. Lutchumanan | 68 | Po Thoung v. King-Emperor ' IO 705 
Chetty 49 450 65 | Kumar Chandra Kishore Roy v. , 
11 King -Emperor v. Po Yin 9 450 Prasanna Kumari Dasi i 9 722 
12 | Maung Po Kyin v. Anamalay 67 | Palaneappa Chetty v. Mathu Chetty 10 770 
Chetty ; {9 452 67 | King-Emperor v. Nga Lu Nyun ... | LO -771 
13 | Maung Ba Shwev. Ma Nyun 9 457 68 | Ma Kywe v. King- Emperor .' IO 772 
14 | Nga Mya v. King-Emperor 9 458 68 Í Nga Po Hnyin v. King-Emperor : 10 772 
16 | Maung Kauk Sibu. saik 69 King-Emperor v. Mya Din . | IO 773 
Chetty wi Q 460 69 | Nga Po Tok v. King-Emperor ' IO 773 
16 | Findlay & son'v. Nursoe Tejsee ...| 9 460 70 | Maung Ba Chit v. King-Emperor | 10 774 
17 | Arunachelam Chetty v, Manh ; 71 | Lu Gale v. King-Emperor - wo, LO 775 
Po Thin .;9 461 71 | Ana Pena Nater Sha v. -Anamalay 
18 | Subbiah Pillai v. Abdul Rashid ..; 9 462 Chetty . - . IO 776 
19 | Ma Sein v. Chidambaram Chetty ... 9 463 74 Ma Hnin Gaing v. Ma Tha Li... | IO 778 
21 | Irrawaddy Flotilla & Co., Ltd. v. ' T4 ' Maung Bya v. “Maung San Thu ...' IO 779 
Nachiappa Chetty “s | 9 465 76 | Maung Aung Myat v. Ma Ywet .. IO 780 
23 | Maung Ba.Kyaw v. Ma Saw 19 467 81 | Subramoniam Chetty v. Pichai 
24 | King-Emperor v. Lansha e.., 9 468 Rowther , IQ 786 
24 | Venkatachellan Chetty v. Maung 83 | Mahomed Jewa Motalla v. Wilson | IO 787 
-Kyauk Len 9 469 84 | U Dhammaloka v. .King-Emperor , IO 789 
26 | Commissioners’ for ‘the Port of z 87 | Charles Stevens, In the matter Of ae j 10 792 
Rangoonv. Moolla Dawood Sons 87 | Chari v. King-Emperor n | 1O 792 
& Co. 9 470 89 | Somasundaram Cheity v. Muthu |! 
28 | Maung Po Thetv, Anamalay Chetty 9 472 Veerappa Chetty ! 10 794, 
80 | J. M, ve King-Emperor 8 469 91 | King-Emperor v. Kan Haw .. | IO #96 
33 | Birch v. Emperor - 9 581 95 | Maung Kyauk Gyi v. Mhung | 
35 | Bur Singh v. Uttam Singh 9 33 ' Lu Nyo IO 801 
40 | Maung Pya v. Maung O Za 9 770 97, King-Emperor v. Ali Cassim ... | 1O 929 
41 | Ma Thaw v. Ma Sein 3 716| 113 | Mahomed Ally v. Emperor IO 917 
43 | Chennial Chetty v. Ma Mi 9 771] 115 i Ma Lon Ma v. Mg Shwe Byn 10 919 
44 | Abdul Majid v. Abdul Majid ... | 9 772] 117 | Arnunachallam t. Veerappa » | IO 864 
45 |Venkatachellum Chetty v. NAGA 117 | Ket Foon v. Emperor 10 921 
Chetty 9 773] 118 | Mg La Gale v. Venkatachellam $ IQ 922 
46 | Maung Po On v. MoungeTun U.. 9 774 ; J e 
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(B).—5 LOWER BURMA CHIEF COURT RULINGS, rrom OCTOBER to Deceuser, 1910. 
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219 | Aung Ban v. Nai Ko “a | 8B 961| 241 zl Reid v. So Hlaing 8 952 
221 | Po Thaung-v. King-Emperor ... | 10 705 | 261 Venkarachellan- Chetty v. Kya | 
231 | Shwe Gon v. Hnin Bwin 19 442 | Lon 9 469 
E | 
6 LOWER BURMA CHIEF COURT RULINGS, rrom January To Juve, 1911, 
= PETE = =e 
io Beg | SS] EEF 
aA 5 AO FA: ag AO 
Ra ead Li l FE 
ws Names of Parties. Sata] LF Li Nares of Parties. Rat, 
Sp 4 Rio | og | | é d Gana 
Di. EESS | gill BESS 
8 3 8 
A 9 mm. | | O 
= = == ale E i 
yY. PR | v. P. 
1 | George Gillespie & Co. 5 Ltd., v. 16 | Lu Gale v. Maung Sein II 929 
Maung Maung. 8 441 17 | V.P. Govindasawmy v K. Ea K. 
` 4.| Po Chit v. King- “Emperor we | 9 778 | Koolayappa Rowther TI 930 
age j gi i 
l 
i 
Table 4 - 
BURMA (UPPER) J UDICIAL COMMISSIONER’S 
COURT. 
ii 1 UPPER BURMA RULINGS, Frou AN 1910 To Marca, 1911. 
Hei wig Ire | wis 
3 5O j3 |: I 
bm i : SBs Pali i aU 
a A Names of Parties. SH, A Names of Parties. SA... 
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SS gg gagan —_—___-— — NGA ——_—— aiian 
è ° œ v P 5 Vv, P 
57 | K. E. v. Nga San Myin ? II 250 75 | Nga Tok v. Subramonian Chetty... | IO 994 4 
61 | Mi Ngwe Zan v. Mi Shwe Taik . 10 987 78 | U Teik Ka v. Nga Tin Beu a [10 996 
- 66 | Nga Po Hort v. K. E. i II 256 82 | Baijnath Singh v. Mi Gauk | IL 742 
“66 | Nga Po Tun v. Mi Rhet Pon 10 991 |. 84| Mi Bu v. Nga Po Saung eJ IE 743° 
69 | Nga Pwe v. Mi Chan Tha 10 993 86 | Nga Naing v. Mi Bu e. | I 745 
70 | Nga San Hmi v. K. E. Il 247| 87 | Nea Tha Kin wv. K. E. m I 792 
73 | Nga Tha Tu v. K. E. II 29| - | id 
i e il 2. p y 
. v 4 H = iy e 6 
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; ° A : 2 
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L Table 5 r a 
i '”  GALCUTTA HIGH O0URT, “SLOL. 
l (A).—38 I. L. R., CALCUTTA SERES, FROM January ro May, 1911. 
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E fe E ae Names of Parties. & 3 É = ga = Names of Parties. 5. 5 É a 
wa > og a H paS 
iS BESS | be besa 
ù T Ay o 
y. P. V. 
1 | Suchand Ghosal v. Balaram a |G 810| 253 | Manmohan Ghose v. Emperor 8 
13 | Asad Ali Mollah v. Haidar Ali ... | © 826 | 268-| Gobinda Chandra v. Corporation 
24 | Harendra Kumar v. Girish Chandra | 7 798 of Calcutta 1/8 
28 | British and Fcreign Marine Insur- i 270 | Jatindra Nath t. Prasanna Kumar | 8 
f ance Co., Ltd. v. India General 278 | Dwarka Nath v. Dambarudhar 9 
Navigation and Railway Co., Ltd. | 9 364] 284 Bali Panda v. Jadumani Santra ... | 7 
50 | British and Foreign Marine Insur- 288 | Pratap Udainath Shah Deo v. 
| ance Co., Ltd. v. India General Madan Mohan Nath ser 
Steam Navigation and Railway 293 | Lal Mohan v. Kali Kishore .|9 
Co. Ltd., .. |9 9601 296 Khagendra Nath v. Bhupendra 
53 | Grey v. Charusila Dasi ve 7 247 Narain l8 
60 | Gobind Pershad v. Harihar Charan | 7 330 | 302 | Haru Tanti v. Satish Roy 9 
68 | Hari Charan v. Girish Chandra... | 7 747 | 304 | Bajrangi v. Emperor 19 
15 | Surendra Nath v. Emperor .. | £ 629] 307 | Amanat Sardar v. Nagendra Bis- i 
96 | Emperor v. Chaturbhuj Sahu 8 119 was i 9 
106 | Shashi Bhushan Seal v. Emperor | 7 317] 309 | | Abiruddin Ahmed, In re . | 8 
110 | British American Tobacco Co., 327 | Chandra Kishore Roy OA Prasanna 
Ltd. v. Mahbub Buksh a7 279 Kumari Dasi. wane) 
125 | Sagar Chandra Mandal v, Pipar 335 | Nityamoni v. Madhu Sudan II 384 
bar IO 858] 339 | Asimaddi v. Sundari Bibi .. | IO 345 
127 Anglo- Indian Jute Mills Co. v. 342 | Hossainara Begam v. Rahiman- | 
Omidemull .. | IO 859 nessa Begam 8 
143 | Raindhari v. Ram Charitter wa | 7_ 2831 355 | Bur Singh v. Uttam Singh . |9 
153 Durga-Prasad Singh v. Ram, Doyal IO 955] 368 | Naloo Patra v. Emperor 11 
156 | Kali Prasanna Bose v. Emperor ... | 9 916 | 372 | Manindra Chandra v. Secretary of | 
169 | Empéror v. Abani Bhushan 8 770 State for India 9 
180 | Parmeswar Singh v. Emperor ... | Z 812] 878 | Sarat Chandra Dasa. Secretary of 
182 | Gur Pershad Singh v. Dhani Rai | 7 “ 806 State for India ae OQ. 859 
188 | Radha Prasad Mallick v. Ranimoni ` 887 | Ram Saran v. Raghu Nandan ... ; 9 
i Dasi .| 8 1061] 391 | Raghunath Singh v. Abdhut Singh ,Q 208 
202 | Sarat Chandra Mitra v. Emperor 7 64| 394 Kumud Nath Roy v. Jotindra Nath : 9 
214 | Joy Chandra v, Emperor .. | IO 948 | 405 | Jumna Dass v. Harcharan Dass ...' I r 416 
z Surendra Prosad v, Emperor ... |'IO 954] 408 | Bhona v. Emperor 9 555 
230 | British India Steam Navigation Co. : 
v. Secretary of State for India 8 107 oes PE i 
SSDS 
@ 
(B).--13 CALCUTTA LAW JOURNAL, FROM JANUARY TO Jung, 1911. 
. 4 3 T a a 
eri . wha | ac! NAN 
MA . SASEN US 5 RO 
or f aS = =, © . E = S 
bes Names of Parties. Saar Pr Names of Parties, © 8 adc 
OH a sHO}] 64 Da > As 
D o 2 Òu D o ACI] 
sO : KR om | Yo P Heeg 
fy | o a [6] 
= E eae — pears 
vV. P. an D 
1 Ekabbar Sheikh v. Hara Bewah | 8 660 18 | Tara Prosad v. Kfisto Prosad 7 473 
3 |Husainfira Begum v. Rahamannessa 16 | Nityamoni Dasiv. Gokul Chandra | 
Begam | ` | wa | 8 837 g Sen ae | 9 
e = 
y Š m= es = 
6 ka . X 
e 
a. d = 
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(B).—13 CALCUTTA LAW JOURNAL, 1911—contd. 7 
. 6 E 
Pa ea Ta aa Ds 
“g ECFE REIR PRS 
on ` av aje” i EY eA ‘ 
Pa Names of Parties. Sage = 5 Names of Parties. SST 
Fig Gang | SÄ] | E 
ig BESS | Ss | | EP SS 
r g ! Oo 
Py D $ Ay A oi 
i Vv. -A IY nr 
y © 
18 | Basir Gazi v. Grija Nath Roy ... |9 gil) 192 | Basanta Kumari Guha v.`Ram- 
21 | Gobind Prasadv. Teknarain Mahton | 7 380 | kanai Sen Poddar’ - -|Q 698 
26 | Mochai Mandal v. Meseruddin’ 203 | Guru Prosad Singh v. Dhari Rai... | 7 806 
: Mollah* ° RS «|9 218] 206 | Hasin Khan v. Abdul Waheb : 
80 | Barada Prosad Roy v. Annoda | Sikdar 6 138 
| Mohan Roy {6G 359] 212 Krishna Chandra Basti v. Mohen- 
Jogendra Lal v. -Atindra Lal 2 638 ' dra 9 704 
Hara Chandra Bairagi v. Bepin 216 | Je oy Narain Jana v. Upendra Narain 
Behari Das „|G 860 Ray > 9 706 
Hari Charan Gorai v. Srish 217 | Aroj Ali Mandal v. King- Emperot 9 707 
. . Chunder Sadhukhan 7 = 7474 219 | Harimati Dasi v. Corporation of 
- 47 | Bhuban Mohini Debi v. Kiran ‘| Calcutta 8 839 
Bala Debi ‘9 215] 221 | Kumud Nath Roy v. Rai Jatindra 
“51 | Jatindra Nath v. Prasanna Kumar 8 842 : ] Nath Chowdhury 9 189 
58 | Kumar Chandra Kishore v. Pra- 228 | Surendra Nath Roy v.’ Krishna- 2 
sanna Kumari Dasi 9 122 ¿sakhi Dasi * 9 110 
63 Muhammad Bakar v, Nawab Mirz Za 234 | Baikunt Nath Chakrabarti r. Hara 
` Muhammad Bakar Ali Khan ... | 9 891 Lal Pal Chowdhury a 19 116 
“69 | Bachi v. Bikchand Jiomal a |Q 393 | 229 | Faiz Ali Khan v. Sitara Begam ...| 7 704 
72 | Bar Singh v. Uttam Singh w 19 33 | 243.| Sasirama Kumari v. Meherban 
` 78 | Budhan Sha v. Sitanath Sha ...| 7 578 ! Khan 9 918 
85 | Nafar Chandra v. Ratnamala Debi |.7 921 | 250 Khetra Nath Ghatak v. Pirn Bauri 9 478 
90 | Secretary of State v. British India 255 | Golam Mowala v. Abdool- Sowar 
Steam Navigation Company ...|Q 183 Mondul 9 . 922 
‘102 | Hareck Chand v. Charu Chandra ‘| 257°) Joytara v. Prankrishna Seal 7 769 
Sinha : 8 76} 262 | J ogendra Chandra Mitter «. P , 
-109 | Rakhaldas Mukerji v. Madhab Noy | RajendraeNath Mitter 9 . 923 
Chandra Singha 8 828] 267 |-Rammoyi Dasiv. Rupai Pramanick 9. gul 
115 | Sarip Jan Bibi v. Aftabuddin Miah 8 30 | 271 | Bipin Behary Mitra v. Tincowri 
119 | Purna Chandra v. Rasik Chandra... | 9 568 Pathak ` we | Do 374 
124 | èlanindra Chandra Nandi v. Secre- 277 | Sham Chandra: Dafadar v. 
tary of State 9 31 | Gadhadhar Mandal 9° 377 
“129 | Birch v. King-Emperor 19 681] 284 Sarat Chandra Sinha v. N ritya 
* 182 | Bhupendra Kumar v. Purna ' Gopal 8 47 
Chandra 8 34 | 289 Dhanpat Singh Kulari vy; Juarmul 
139 | Hinga Miah v. Heramba Chandra 8 81 i Tushimul 7 16l, 
148 | Bepin Behary Mitter w. Prokash 293 Maizuddi Biswas v, Ishan Chandra 
Chandra Sarkar 7: 760 I Das Sircar 7 849 
150 | Hari Lal v. Bengal Nagpur Rail 300 | Champak Latika Mitra v. Nafa® 
way Co. 9 331 i | Chandra Pal 8 44 
e153 | Braja Sunder Roy Chowdhury ` v. aes 806 | Bhuiya Sarat Kumar -Das Maha- 
Mat Lal Mozumdar »1e5 493 | patra v. Akshoy Naryan Das ... | 9 961 
157 Thendra Nath Nag Chowdhry 1 v. 812 | Nanda Kumar Saha v. Gobinda : 
-°| Bhupendra Nath Nag Chowdhry | 9 ' 582 | | Mohan Das "Gi mo 
188 | Tarakant eGhosé v. Rai Kishore ane 316 Meser Mullick v. Hafizuddi Mullick 9 965 
a ‘Ghose @ . G 361] 818.) Jagadish Chunder - Sanyal v. Lal 
1596 Bejoy Chand Mahatap Bahadur 1 v. $ ' Mohan Poddar 7 864 
P. K. Mozumdar e.: |9 582] 3822] Debendra Nath Bhattacharj jee t v. : è 
162 | Lakshmi Charan Sen 2. Sris |'Haridas Bhattacharjee 7 . 844 
| Chanarg Roy «|9 584] 327 | Gobinda Chandra Addy v.Vorpora- | ° : 
165 : Prasanna Kumar gMookerjoe e | tion of Calcutta 8 706. 4 
| Burn and Co. 7 270] 329 | Lal Mohan Mandal v. Kali Kishore o 
183 | Radha Prosad Mullick», Ranimoni Bhuymali >- 965 
| Dasi, œ |8 1061] 331 Tal Behary Singh v. Kingglimporér 9 -36l 
g | é 
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860 | 507 | Mahomed Musaji v. Ahmed Musaji 
Edward Thornton v. King-Emperor Hanif-un-nissa v. Faiz-un-nissa ... 
Bhiban Mohun v. Girish Narain... Damodar Narayan v. Dalgliesh ... 
Kishen Parghad v. Har Narain : 519 | Umrao Singh v. Lachman Singh... 


Ramanath Pandit v. King-Emperor 


ma (OO 
© 

D 
Ss 
or or 
ee 
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Singh . .. |9 789 | 525 | Mahomed Jan v. Bishun Singh ... 
Ashfaq Husain v. Gauri Sahai 9 975] 529 | Nityamani Dasi v. Madhi Sudan 
King v. Secretary of State for $ Sen 

India in Council 9 858] 532 | Asim Mandal v. Raj Mohan Das.. 
Sarat Chandra Das v. Secretary of ae 535 | Bibi Sarifan v. Mahomed Habib- 

State for India in Council 9 ` 859 uddin 
Srinivasa Prasad Singh v. Kesho 4 544 | Sri Chandan v. Harn Sethi 

Prasad Singh 9 862] 547 | Mohan Das v. Radhoraman 
Kesho Prasad Singh v. F. A. Slacke . | -558 | Gunga Pershad v. Jhalo ies 

and W. ©. Macpherson .. | 10 253 | 568 | Raghubar Mahto v. H. Manners... 
Kesho Prasad Singh v. Srinivasa $ 575 Khunni Lal v. Gobind Krishna 

Prasad Singh . | IO 256 - Narain 
Ganes Narayan Singh v. Malida . IO 4501 584 | Lingam Krishna v, Sri Mirza Sri 
Ramsona v. Sonamala IO 90 Pusapati Vijayarama Gajapati- 
Raghunath Singh v. Abdhut Singh 9 202 raj 
Nityananda v. Nanda Kumar... | 10 163] 588 | Bishun Chand v. Bijoy Singh ... 
Bazlul Karim v: Satis-Ohandra: ...| IO 325.414 593 | Nawab Bahadur of Moorshedabad 
Haru Panti v. Satis Roy we | QD 45 ù. Harish Chandra 
Sahebjan v. Ansaruddin a | 9 1081] 597 Kamini Debi v. Promotho Nath 
Golab Chand v. Rammurat Koer... | 10 268 Mookerjee 
Bhagbati v. Kali Charan Singh ... | IO 641 | 611 | Baroda Prosad Roy v. Cor poration 
- Bhawani Kunwar v. Kunwar Him- of Calcutta : sis 

mat Bahadur a | [O 274] 613 | Giris Chandra v. Khagendra Nath 
Darsing Nakma v. Empero?  .. 114 Chatterjee es 
Ram Saran v. Raghunandan ete 6 | 621 | Namuna Bibi v. Roshan Mia es 
Charu Chandra tv. Kalidas Chandra 269 | 625 | Nawab Bahadur of Murshidabad 


. Dwarka Nath v. Rampertab 
Hemanta Kumar Ghose v. Rajendra 
` Bala Dasi ; sss 
Bajrung Sahai, In re 

Shamuldhan v. Lakhimani 


v, Gopi Nath Mandal PA 
635 | Ishan Chandra v. Emperor a 
270 | "639 | Bajrangi Gope v. Emperor z 
Ismail v. Jadunath . fas 
323 | 646 | Jinnat Ali v. Fateh Ali a 
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Mahomed Akbar v. Sukhdeo O 51] 649 | Manik Borai v. Bani Charan 
Narendra Nath ‘v. Nagendra Nath O 43] 653 | Srinarain Singh v. Sundarbati 
Achamulla v. Cholamunnessa Bibi 0 928 i Kumari ; 
Syama Charan v. Mokhoda : 656 | Arab Ali v. Rachimuddi vas 
Su€dari O 49] 660 | Srinath Roy v. Satya Kinkar .., 
Midnapore Zemindary Co., Ltd. 2. 664 | Mohant Ram v. Nathuni Singh ... 
- Bamapada ‘Roy ` : O 430} 670 | Ghasiram v. Asirbad Mahato ; 
Madaneswar Sirfgh v. Mahamaya 672 | Beddhimanta Pramanik v. Samet 
Prosad Singh © . |9 1027 i Chandra Banerjee 
Abdul Aziz v. Fateh Mahomed ... | 9 ~ 635 | 674 | Bechu Ram v. Chairman of Chapra 
Weatherall «. Eastern Mortgage ` Municipality fi 
Agency Co. 9 .985 | 677 | Setara Begum v. FaizeAli Kihn. 
Mahomed Taqi v. Choa Lal wa | 7 1501 681 | Srinivasa Prasad Singh v. Kesho 
Banga Chandra v. Pukai Bepari... | II. 159 Prasad Singh 
Banga Chandra v. Jagat Kishore 10 967 | 688 | Harish Chandra v. Nawab Bahadur 
Benoy Lal Roy ~v. Kamlapati |- oan of Murshidabad r 
Banerjee A .. | IO 990 } 693 | Abdul Aziz v. Kanghu Malik 
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‘121 | Kumar Chandra Kishore Roy ?. 280 British American Tobacco Co., e 
Prasanna Kumari Dasi .|9 122 | Ltd.,v. Mahboob Buksh we | TZ 279 
126 | Madhub Chandra Bera v. Srimati 294 | Nobin Das v. Kailash Chandra Dey 7 924, 
Rani Sarat Kumari Debi 6 26 | 296 | Shaikh Abdul Rahaman v. King- 
141 | Monmohan Ghosh». King-Emperor 8 531 Emperor oe | 9 587 
155 | Protab Udainath Shah | Deo v. 297 | Musammat Bachi v. Bikhchand’| ` > 
Madan Mohan Nath 7 = (787 Jiomal 9 “393 
158 | Nepen Bala Debiv. Siti Kanta : 800 | Sri Raja Kirtibash Bhupati Hari 
Banerjee 8 4l Chandan Mahapatra’. Secretary - 
163 | Shyama Charan Ray v. Surya. | of State 9 688 
Kanta Acharya 6 806] 312} Ram Saran Singh | v. Khakhan N 
169 | Rakhal Chandra Shaha v. Damodur | Singh 8 657 
Shaha . {9 115] 316 Khagendra Nath Mitter v. Bhu- 
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169 | Biram Bevi Ammal v. Syed ` | 212 | Chinna Ramayya v. Venkatappiah , 8 1102 
Shumusuddin m 8 _ 860} 213 | Venkata Subbaraya Sastri v, Krist- : 
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- tate for India .:8 857]. Mahanty .' 8 249 
167 | Kesireddi Panasa Ramudu, In re 18 830 217 , Raman v. Raman i9 572 
163 | Parasurama Asari, In re -» | 8 8811 217 | Periyanna Pillai v. Arasu Thevan. ;9 568 
169 | Lodd Govind Das v. Munusaw my 218 | Shankaranaranappaiya v. Secre- 
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` Nandi v. Secretary of State for . Ammal , 8.1190 
: India we iQ 3111 251 | Senuga Pandia Theran v. Veera- f 
198 | Kelu v. Ammad Kully -18 362 bhadra Moopan B 434 
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aruppan 8 867 Ammani „9 989 
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Kaikola Christians «| 8. 848] 270 | Zackaraya Sett v. Chunnu&nda- 
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272 | Deputy Collector, Calicut Division | 322 | Chode Balavi Ramasami, Inve ...'| 9 | 840 
v. Ayyavu Pillai 9 341] 322 | Lawrance, In re 9 . 255 
273 | Nagaraja Pillai v. Vythinatha Iyer 9 “67121 323 Guramurthi Chetty v. Archibald 
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283 | Sellamuthu Sarvaigaran v. Palla- Vasudeva Row 9 169 
< ranthukaruppan 9 152| 332 | Narayanasawmy Chetty v. Vadi- i 
286 | Tirumal Raju v. Muthial Naidu... | Q 289 velu Chetty 9 726 
288 | Valeswara Iyer v. Muthokrishna 333 Rathasawmy v: Lakshmana „9 435 
: | _Tyer i 9 686| 334 | Mo'Grath v. Brachis a 19, BAT 
291 | Lal Singh, In re - ae |Q 288} 335| Basu Kumthy v. Venkamma 
292 | Venkatramayya v. Narasinga .. |9 309 Hegadthi „19 268 
293 | Subbaraya Reddi v. Thiagaraya i 338 Venkamma v. Ramayya a| 9 727 
Chetty ~. | FO 669] 340 Rajanna 2. Bhujanga Row 9 160 
294 | Sulaiman Rowthen v. Pathma| `. 842 Muthusawmy Pillay v. Govinda: ‘ 
Biviammal -|9 136 sawmy Pillay 9 267 
296 | Raghava Chetty v. Thoyammall .. 0 670] 343] Kishon Parshad v. Har Narain - 
200 | Administrator- General of Madras Singh m (9 730 
t. Dasai Goundan 10 Palvesa Tevan, In re «| Q 188 
01 | Ghulam Ahmed v. Shah Moham- | Verron Kutty v. Emperor 9 760 
mad Esuf ` 2 Subbayyae Gupta v. Secretary of 
801 | Velu Pillaiv. Appasami Pandiram tate for India 9 761 
“302 | Veerabadram v. Jagannadha ... | 9 Rangasawmi Pillai v. Ondia Pillai 9 640. 
802 | Narasanna v. Venkatrayadu 9 Ranjanujacharyulu v, a lad 
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° . tirayudu «| IO. Salt, Abkari and | Separate Reve- 
211 | Olagayee v. Pitchammal 9 nue, Inre ` 9 342 
312 | Unni Koya v. Pathutti Ummah ... | 9 | Seshu Pattar v. Unui Valia Kaimal 9 940 
813 | Muthukrishna Chetty v. Annapur- Kuppier v, Chinnaramier 10, 421 
nathachi me 19 Baldsubramanian v. Ramasawm®. | 9° 789 
314 | Rodrigues v. Mathias 9 Sankara Bhatta v. Subraya Bhatta : 9 768 
814 | Pitehaya v. Remakrishnayya ... | LO Rama Moothan, In re we | 9 2X1 
® 315 | Narayanasawmi Naidu v. Venkata- | Arunachala -Sastry e v. Krishna 
` | esulbarayadu wD Sastry B |9 272 
Ag Kammakka, In re 19 Lakshmana Nadari v. Pakhis 4 ` 
816 | Subramania Iyer v. Muthammal ... | 9 Nadathi „|9 273 
817 Yellayanpa Qatiy v. Nellaya | . Ranga. Koravan v. Emperor .| 9 727 
Pillay i „| IO Salem Town Bank v. Venkatachar | 9 197 
318 | Krishnayya t. Subbraya i ow | IO Damodar Narayan v. Dalgliesh ... | 9 913 
319 | Maryammal v. Kaliyammal * ... | 9 Venkata Narasimha Naidu v. Gundua) 
.819 | Palaniappa Thevan v. Shadagopa Sastruin 9 54 
Mudaliere 9 Kotilinga Seturayer v. Sahasranama 
, 20 | Rangasami Iyengẹ v. District Ty: er ` 9 648 
6 Board of Tanjore 19 Nabheetan Sahib v. Muhammad 4 
321 | Pachudayan v. Emperor 19 T Sabib " e.) 10 267 
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378 ‘Kuppalan v. Kunjuvalli | Q 790] 451 | Oriental Government Security Life 
@374 | Anjayya v. Bapayya ; 19 187 Assurance Company Limited v. 
' 375 | Bakthavatsala Ammal v, Secretary . Amniiraju 
- of State 9 6861 454°] Kuppa Naidu v. Sabbaraya Reddy 
378 | Muthia Chetty v. Velliam Chetty 10 662] 457| Abhikesara Vadhiar v. Kesavan 
. 880 | Haji Ashfaq Hussain v. Lala Gauri \  Nambudri é 
Sahai : 9 975) 458] Emperor v. Adam Khan 
383 | Ramanujula Naidu r. Apparanji 459 | Padbmanabhan v. Badrinath Sarda 
Ammal 9 417) 461- Rangatkayce Ammal v. Neli Muni- 
387 | Thandavarrya Odayan v. Narayana : sawmi Chetti 
Goundan 9 505 | 462 | Mahomed Ibrahim v. Muhomed 
389 | Chinnu Pillai v. Kalimuthn Chetti 9 596 | _ Aziz Kroshi 
397 | Venkayya v. Ramakrishnamma ... | 9 495) 464: Rukmani Ammal v. Krishnama- 
- + 399 | Parthasarathi Naicken v. Laksh- as chary 
mana Naicken 5 9 791} 465 | Ramaswamy Chettiar v. Hari 
403 | Sivabagiathatchi v. Muthukumara Krishna Chettiar 
Pillai .. {9 _ 603] 465 | Bhawani Kunwar v. Kunwar Him. 
406 | Emperor v, Benu Patnaik . | 10 290 mat 
406 | Emperor v. Kali Udayan | IO 290] 466 | Vedachela Mudaliar v. Chinnia | 
`, 407 | Ayyalammai Servuigarar v. Nalla- , Mudal: 
; sawmi Pillai 10 2911 467 | Basivireddy v. Nagamma i 
409 | Govinda Padayachi v. Doraisami 468 | Uajhala Dikshatulu v. Yaggamma 
- Padayachi 9 595} 469 | Sundararamayya v. Sitamma 
410 | Saminathaier v. Majan ka yana samber 9 648] 471 | Kunjayee v. Chinnasami Udayan 
411 | Bbagabati Barmanyav. Kali Charan 473 | Sheik Mohideen Sahib v, Official 
Singh 10 G41 Assignee SA] 
414 | Public Prosecutor v. Kuppa Kavun- 475 | Gopalakrishna Iyer v. Emperor ... 
dan 10 667 | 476 | Sibramania Reddi v. Ramachandra 
415 | Sankaran Nambudripade v Mana- wee Reddi ‘ 2 ise 
vieraman . | IO 6581 479} Subbaraya Reddi v. Manicka 
420 | Ayissa v. Lakshmana Pr abhu 9 795 : Koundan ; 
421 | Thandayuthapani Kangiar v. Ragu-; ` 480 | Murugaya Nadan v. Emperor 
natha Kangiar IO 660 | 480 | Ravia Bivi Ammal v. Kadir Batchg 
423 | Kattayi v. Ganapathi Nambodri... | 10 424 Rowthar 
` 429 | Abdul Kadir Sahib v. Bangaru- u- . 481. | Suryanarayana v. Venkata Subba- 
swami Naicken 10 260 rayadu 
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singa Pillai {| Q 796 _ Chetty 10 
431 | Seethi Kutti v. Achuthan Nair ... | 9 5131 482 Yenkub ama Iyer v. Daraiswamy 
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® Subbaiya 10 . 68] 483} Kaliba Sahib v. Balgis Nachial ... | 9 
4441 Verma Reddy Ranga Reddy 2. . 483 | Venkatasubbiah Chetty v. Venu- 
| Abboy Naidu we | 10 301] . gopaul Mudeliar 9 
445 | Kuppusawmy v. Srinivasammangar, 10.68] 484! Chathukutti Nair v. Kughunni bd 
445 | Krishna Bhupati v. Gajapatiraj ... | 1O 272 Nair .. 9 
> 446°| Sheikh Mahomed Jan v. Munshi 485 | Umayurubhagum Pillai v. Vaithi- 
= Ganga Bishun Singh 10 272 nathasawmi Keil ~- 10 
447 | Chidambharam Chetéy v. Meenak- 487 | Kumara Venkata Pernngl Raja : v. 
shi Sundara Nachiar 10° 118 Ramasami Chetty 19 
448 | Ishwar Shyam Chand Jin v. Ram 495 Chathu Nair v. Soolapani Variar.. 9 
Kangi Ghose 10 683} 495 | Můthu Kumara Mudaliar v. Pali- aes 
449 | Subbu Shettethi v. Krishnacharya II 23 niappa Chettiar a | 
7 449 | Namperunial v. Narayauasawniy 9 1023] 496 | Vedapurati v. Koppa® Nair I 
45@ | Yahalinga Iyer v. Hyder Saheb . 11 384] 498 | Natesa Iyer ~@ Rama Iyer t 
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1 |Shiev Gowda v. ©. S. Fernandez . 8 141 64 Kurunkara Menon v. Secrelary of 
5 | Muthukumara Asari, In re 9 40 State for India 8 55 
6 | Nagu Chetty v. Bhaskara Setupathi 9 4i Subramania Pillai v. Secretary of 
12 | Nelayathakshi Ammal v. The pane : a State for India 9 9 
Board, Mayaveram 8 488 69 Hukdar Syed Bacha Saheb v. Karup- 
15 Thimmanapannı Bahadur Varn 2 Ya | ` penhe Pillay 8 261 
Sri Ranga Bhupala Bali Row ... | 7 860 71 | Badar Mal Sowcar v. Gudu Miya 
17 | Krishna Jute & Cotton Mills Cóm- Sahib 8 850 
; pany, Ltd. v. J. Innes 9 104 7L | Nyna Mahomed Sahib v. E.S. Llyod 8 574 
27 | Chiunathayammal v. Chikkanna 74 | Togaram Appadu ~v. Togaram : 
Chetty 8 492 Appalaswami 8 393 
28 | Secretary of State v. Narayanasami 75 | Depuru Kalappa Reddi v. Umada 
Najln 8 398 Rajaha, 8 392 
30 | Kumar Chandra Kishore Roy 2 4. 76 | Meyappa Chetty v. Periannan 
Prasanna Kumari Dasi 9 12 Chetty 7 27 
‘ 93] Biram Beni Ammal v. Syed Shums- 78 | Chandra Mauliah v. Emperor 9 . 329 
ufidin » |B 860 79 | Kunjanni Nairv. Kunjunni Nair... | 8 510 
-84 | Muthu Pillai v. Emperor 8 . 493] 82! Muthu Naiken v, Srinivasa Iyengar 8 269 
36 | Mahadeva Iyer v. Gopala Iyer 8 390 84 | Mahomed Meera Lavvai Marakayar 
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. Sastri 8 393 86 | Bur Singh v. Uttam Singh | 9 33 
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z naiya 9 204 - Ramaswami Chettyar a m | & 763 
44 ° Hindus of Kannamapalaiyam o 91 Shankaranaraneppya V- Secretary 
aVillude v. *Kaikkoler Christians | 8 818 ` of State for India 9 329 
45 | Thaith Ottathil Kutte Ammu v. 93 | Maddali Venkatarayadu v. Movva 
Purushotam Joss ® | B 851 Sankaray ya 6 667 
47 | Arimuthu Chetty ùy  Vyapuri 95 | Venkata Varahia Dikshitar v. 
©; Pgndaram 8 852 Subbaroya Pillai ~ 8 502 
50 | Malayandi Gounaar v. Subbaraya . 96 | Lod Giridhara Doss Govinda Doss 
Vanavaraya Goundar 8 854 v., Potti Naicken 8 415 
“52 | Murugappa Chetty, OA Ranganaya- 97 | Mc Grath v. C. Biachis 9 347 
. kulu Chetty 8 3856 98 | Lank Ramaswami v. Lank Lanksh- PA 
e mana 9 435 
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99 PRagunathachariar v. Thiruvengada 165 | Seethi Kutti v. Achuthan Nair ;9 513 
Ramanujachariar 8 883] 179 | Olagayeer v. Pichammal 9 524 
100 | Kamma Narayanappa v. Emperor 8 679] 181 | Pattah Veeram Kutty v. Kuni Kandi i 
101 | Maharaja of Bobbili v. Raja Shazhath Veethil Appu - .19 760 
Kaminayini Bangaru 8 860] 182; Kota Subbayya Gupta. Garu v. 
105 | Burathaguntha Pentadeo v, Kurla- Secretary of State 9 761 
pati Rajamma 8 868]{ 186 | Sankara Bhatta v. Subraya Bhatta 9 763 
106 | Lakshmana Chetty v. Keelan Peria ; 187 | Thuchakovil Unni Koyav. Arapayil ; 
Karuppan 8 867 Pathutti Umma 19 786 
107 | William Dare v. Belle Donna 188 | Vasudeva Malaya v. Thathadi 
Igdallah Dare 8 684 | Naranappaya | Q 787 
111 | Kunmetta Chinnarappa v. Kona 189 | Maryammal v. Kaliyammal 9 613 
| Timma Reddi 8 677| 190 | Palavesa Tevan v, Emperor 9 1788 
113 | Tirumal Raju Bahadur Varu ` v, 192 | Kandalam Venkuboyamma v. Nara- ' 
` Pandla Muthial Naidu 9 289 | imba Rao . ' 9 168 
117 | Raman Chetty v. Alagappa Chetty 8 321] 197 | Balasubramenia .v. Ramasami 
119 | Ambalavana Pandarasannidhi v. , _ Chettiar 9 789 
Secretary of State 8 3657] 398, Baghavatulu Suryanarayana v. | 
125 | Narayanasawmi Chetty v. Vadivelu Yelesvarapu Venkata Subara- ; 
Chetty 9 726 yadu 9 643 
127 | Muhammad Bakar v. Nawab Mirza 199 | Kuppelan t. Kunjuvalli „9 790 
Muhammad Bakar Ali Khan 9 391| 199 | Kamakka v. Emperor - 9 790 
180 | Ravga Koravan v. Emperor aa | 9 797 | 200 | Subramania Iyer v. Muthammal . 9 Git 
181 ; Kunapareddi Venkammav. Kunapa 201 | Parthasarathi Naikan v. Lakeh- 
Ramayya vw. | QD 727 mana Naiken 9 791 
133 | Palaniappa Tevan v. Shanagopa 207 | Ruthia Valapil Ayissa v. Lakgh- ; 
Mudaliar we | 9 729 mana Prabhu 9 795 
184 | Salem, Town Bank, Ltd. v. 208 | Sreenivasa Varadachary ». Nara- 
Venkatachar , . {9 197 singa Pillai . | 9 796 
135 | Rangasami lyengar ~v. District , 209 | Ramasami Chettiv.- Ponna 
Board of Tanjore 9 730] . |, Padayachi. . | QD 028. 
186 | Gurumurthi Chetty v. Archibald 213 | Murti Sankaran v. Manavikraman | IO 668 
Read 9 261] 220 | Ramaswamy Chettiar «v. Hari 
187 | Venkataramayya Pantulu v. Nara- Krishna Chettiar ~| IO 65 
singa Row .. | 9- 309| 223 | Thandayuthapani v. Ragunatha ... | IO 66 
188. Pachudayan v. Emperor 9 - 730 [ 226 | Narasinga Row v. Kasturirana 
139 | Venkata Narasimha Naidu v. Sajja : Tyengar „|9 279 
Sattaya 9 738] 228.| Muthia Chetty v. Sinna Velliam 
141 | Volu Pillaiy. Appasami Pandaram | 9 | 197 , Chetty „| IO 662 
142 | Kaja Bhoy v. Shah Mohamad Usaf | 9 168 | 231 | Public Prosecutor v. Kuppa 
143 | Aiyathurai Aiyar v. Dharmasiva f Kavundan 10 667 
Iyer . |8 843 | 233 | Narayayaswami Naidu v. Venkata | Z 
143 | Kalinga - Hebbara v Narasima 5 Subharayudu D coe 
Hebbgra 9 937] 233 |-Ganapathi Bhatta v. Anantha : 
145 | ruttevi Pattabhi Ramannjacharla Bhatta - d 10 665 
v. Peddinti Alahasingaracharlu |Q 496] 285 | ChinnathambiRowthanv. Empero 9 594 
147 | Appanda Mudaly v. Raguthamby 237 | Rodrigeus v. Matthias 9 538 
Ammani . | 9 939 | 238 | Chinnu Pillaj v. Kalimuthu Chetti | 9 596 
e 148 | Seshan Pattar v. Yakkanath 249 | D’Contha v. Assan Kunhu . 10 665 
Easwaran . 9 940} 251 | Ramanjulu Naidu v. Apurgnyi h 
149 | Namana Bhima Narasamma v. Suri- $ Ammal 9 Alae 
3 setti Peda Venkatarayudu 9 940} 257 | Kottilinga Sethu Royerw. Sahasra- 
149 | Sanjeevi Reddy, In re |8 884 nama Iyer 9 643 
151 Suryanaraipa Roya v. Saràbaya ... |; 9 173| 263 | Chathu Nair v. Soolapani Variar.. BR: 1010 
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265 | Subbaraya Reddi v. Manikka : 322 Rangathayi Ammal v. Neli Muni- z 
Koundan 10 258 | sami Chetti e.| IO 110 
267 | Kanchanapalli Appajee v, Alur 825 Ramanathan Chettiar v. Veera | ^ 
Ramacharlu a |9 1076 : Nagappa Chettiar | IO 392 
270 | Sheik Abdulkadir v. Bangaru 327 | Vyasa Rao v. Emperor 9 897 
i Swami Naicken we | IO 260] 347 | Sheik Mohideen Sahib v. Ofcial 
271 | Gopalakrishna Iyer v. Emperor... | IO 261 , Assignee 11 332 
274 | Chinnammal v. Devanesammal ... | 9 764] 350 Kanumalapudi Subbiah v. Inma- 
275 | Murugaiya Nadan v. Emperor 10 262 disetti Sakkayya -- „| II 334 
276 | Oriental Government Life Assur- | : 853 | Koman Nair v. Kozhisseri Nayar 10. 110 
ance Company, Limited v, Ammi- 854 (Chidambaram Chetty v. Meenakshi 
raju .. | IO. 263 ‘1! Sundara Nachiar 10 118 
281 Nada v. Puvayil Theyyan .. |Q 849] 355 ||Madira Nagaduv. Emperor, ... | TO` 959 
290 | Kumara Venkata Perumal Raja v. 1355 | |Kuppu Naidu v. Subbaraya Reddi | IO 105 
Thatha Ramasami Chetti 9 875] 359 ||High Court Vakil, In the matter of |B 574 
303 | Muthu Kumara Mudaliar v. Pala- 359 | Sellappaswamy v. Manikkaswamy -| II 336 
| niappa Chettiar IO 300] 361 |! Venkata Vizyammal v. Emperor 9 1019 
304 | Venkatachala Pillai v. The Taluk |: 361 || Nageswara Row v. Sambasiva Row | 11 337 
Board, Saidapet IO 307 | 362 || Kakamani Rayappa v. Kotta Ven- 
810 | Komalambal Ammal v. Krishna. | kanna II 338 
n sawmy Bhattar LO 385 | 364 | Sundaram Iyer v. Andi ` Ramiah 
311 | Pachatharhmal v. Eluvan Chetty... 10 - 386 Chetty 11 339 
312 | Venkata Subbayya v. Pedda 365 Krishnaswamy Chetty v. Collah si 
| Naganna * a | IO 389 Mangammah IO 283 
314, Kuppusawmy v. Thiruvenkata 367 | The South India Industrials Ltd. 
Thatachari IO 63]. v. Official Assignee of Madras... | II 379 
315 , Mallikarjuna Prasada Naidu Ba- 368 | Mandana Mahalakshmamma v. 
hadur v. Vemulapalli Subbayya | IO 68 Mandana Sorappa „| II 380 
818 | Palaniappa Chetti v. Arunachellam 369 || Emperor v. Sheik Ahmad . 10 107 
‘Chetty 10 118 |:'370 || Subramaniya Iyer v. Javali Angadi 
319 ; Vemareddi Rangareddi v. Abhoy f _ Fakruddin Sahib Il. 584 
` Naidu «| IO. 391 | 370! Dakshinamurti Pillai v. Subbu 
320 | Kaliha Sahib v. Balgis Nachial ... | 9 886 Hi Iyer LI 381 
: 3A | Venkanna v. Chinna Sabba Row... | IO 392 | 371, | Nalan Padmanabham v. Sait Badri- 
3 1 nath Sarda . | LO 126 
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0 | Gangadhar Rao v. Laxman Rao ... 
23 | Sakharam v. Shriram 

26 | Tukaram v. Sonaji ` 

32 | Manakji t. Surajmal 

33 | Durgagir v. Kollu 

36 | Atmaram v, Lala 

39 | Shaikh Imam v. Ishak Ali 

41 | Dadnoo v. Somnath 

43 | Bansidhar v. Raghubir 


695 46 | Sampat v. Chango a 
697 49 | Sitai v. Tanai tes 
698 50 | Sukhdeo v. Ganesh ii 
698 53 | A. B. v. Emperor 

700 63 | Sukhanandan v. Manakchand 
Emperor v. Kachri 

705 67 | Parashram v. Likhan 

731 72 | Nanhoji v. Chimna 

733 82 | Raghoba v. Ziboo 

134 85 Budha v. Sarwan 

736 | 88 | Collector of Akola v. Anand Rao.. 
737 93 | Emperor v. F. M. C. Nulty 
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-1 Murlidfiar v. Kalka Singh „|19 333 82 | Murray. & Co , Ltd. v. Prins, E. G. A. 
6 | Rameshar Bakhsh Singh v Dhan- 85 | Latif-un-nissa v. Achambhit Lal... 
pal Das : 9 335] 89! Chandi. Dayal v. Ratan Lal eh 
10 | Jageshar Singh v. Raja Bhagwan 95 | Mohammad Bakar v. Mohammad 
Bakhsh Singh 9 337 Bakar.Ali Khan 
14 Deputy Commissioner of Lucknow ` 100 | Ajudhia Singh v. Drigpal Singh .. 
. Estate of Kali Charan .. | 8 695] 103 | Kaniz Jafar v. Tagia Begam 
33 Debi Prasad v. Muhammad Unis 106 | Ramadhin v. Debi Sahai 
Arabi 9. 745 [ 108 | Ujagar v. Ram Sahai 
86 Dip, Chand v. Shaikh Naushad Ali 111 | Durga Bakhsh v. Mahabir w 
9. 746| 115 | Mohammad Ahmad v. Prag Narain 
38 Indar Farshad v. Fateh Chand | |9 747| 117 | Nawazish Ahmad v. Murtaza 
40 | Fateh Singh v. Ramma Singh a | È 748 : Husain tel 
41 | Ram Autar v. Drigpal .18 725] 124 | Juggi Lal v. Ganga Prasad PY 
45 | Hans Singh v. Chet Singh 8 416] 127 | Bistambhar Nath v. Indar Basa $. 
2 Muhammad Adil Khafiv. Batul Bibi | 9: 748 | 129 | Sheo Narain v. Ram Din 
Chunni Lal v. Gulab Chand .. | 8- 730 | 183:) Umrao Singh v. Lachmgn Singh... a 
58 |-Gajraj Singh v. Bhagwan Din 9. 750] 189 | Inder Singh v. Kesri Singh $ ... 
60 | Fateh Mohammad v. Bhawani 144 | Hirday: Behari t. Parag Tiwan s. 
Bhikh «| 9 751| 147 | Darga Bharthi v. Andosh Rai... 
"62 | Sheo Din v. Bhawani Bakhsh 9 752 159 ! Jagan Nath Parshad v. Ram Dutt 
65 | Imami v, Mohammad Yusuf IO 712| 156 | Sheo Charan Singh v. Bhikai 
68 | Sampat v. Gauri Shankar ai IO 713| 161 | Peare Lal v. Lala 
70 | Maharaj Singh v. Jagan Nath’... | IO 714] 164 | Arjun Singh v. Rudga Partab Singh 
74 | JoteSingh v. Asnad Ali Khan `.. | TO 716] 170 | Indra Bikram Singh v. Chandika 
77 | Sheo Gopal v. Sheo Ghulam IO 717 Bakhsh Singh 
80 | Munni%. Shyasn Bihari .. | IO 718f 189 | Sheo Darshan “Lal v. Shoo Bhajan 
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1 | Narpat Rai v. Devi Das 385 47 | Ganeshi Lal v. 1. Beni Pershad 9 673 
2 | Bhup Singh v. Jiwan Singh kah 385 48 | Banwari Das v. Nathu Shah - 9° 676 
3 | Ali Mardan v. Muhammad Hassan 888 49 | Fakira v. Mehr Shah a |9 680 
4 | Narpat Rai v. Devi Das ase 388 50 | Miran Bakhsh v, Sher Muhammad 9 195 
5 | Ato v. Miro xi 499 1 | Indar Narain v, Nanak Chand ...|Q 267 
6 | Asa Singh v. Buta 396 52 Nikka v. Gurdai . |9 292 
7 Lachhman Singh v. King-Emperor 400 53 | Ishar v. Basanti 19 310 
8 | Tirkha v. Rizak Ram s 811 54 | Hayat Bakhsh v. Gauhar . | 9 339 
9 | Manohar Lal v. Dhanpat Rai... 402 55 | Fauja Singh v. King-Emperor IO 643 
10 | Muhammad Munir Khan v. Crown 389 56 | Ganesh Das v, Crown 9 511 
11 | Nehal Devi v. Kishore Chand 999 57 | Crown v. Bishen Das 8 1161 
12 | Fazal Muhammad v. Fazal Mu- 58 Chhangu v. Muhammad Bakhsh... 8 666 
hammad u 814 59 | Chiman Lal v. Ghulam Mohy-ud. 
13 | Karam Singh v. Dhan Kaur 87 din .| IO 646 
l4 | Ram Saran Das v. Muhammad 60 | Rahim Bakhsh v. Natha a | 9 453 
Nawaz Khan nits 38 61 | Ashiq Hussain v. Ali Bakhsh ... | Q 381 
15 | Nawab Khan v. Yatam AAN 36 62 | Chambeli v. National Bank of India| 10 647 
16 | Sohna Mal v. Nanak Chand ist 36 63 Emperor v. Mahna Singh 9 436 
17 | Saidan v. Crown yi 815 | 64 Bua Ditti v. Wariam Singh a | IO 819 
18 | Zahid Hussain v. Karam Ali ; 687 65 | Ghurku Mal v. Durga Devi «| -F0 820 
19 | Hira v. Crown ist 89 66 | Nizam Din®v. Nathu Ran a IB 237 


674 67 | Jiwan Mal v. Jamma Das 

33 68 | Ghulam Mustafa v. Crown 
812 69 | Jahangir v. Ganda Shah 
Zaib-ul-nisa v. Ghulam Fatima .., 
541 71 Taja Khan v. Muhammad Khan... 
544 72 Rattan Singh v. Crown 
545 73 | Gokal Chand.v. Raji ses 


20 | Maula Dad v. Ghulam des 
Bur Singh v. Uttam Singh one 
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26% Sunder Singb v. Nihala ais 


ix) 
[an 


teng 
oO 
0000006060 
œ 
& 


27 | Bhagan v. Allah Ditta HA 547 T4 Karam Ilahi v. Hira ote 842 
28 | Alem Khatun v. Mubarak Khan... 548 75 | Bhola v. Razzaq Shah aa 682 
29 | Mansa v. Nathu 485 76 | Fazl Hussain v. Amir Haidar ... 588 


549 77 | Allan Khan v. Dost Muhammad 
738 'Khan 
731 78 | Pritam Singh v. Mubarik Singh .. 
785 79 | Mohan Ram v. Muhammad Khuda 
309) ‘Dad Khan ` ees 
736 80 | Gangu v. Kanshi Ram see 
1153 | 81 | Kanwal v: Sri nah 
956 82 | Bura v. Narain Singh as 
957 83 | Devi Singh v. Premi ose 
1160 84 | Crown v. Gobinda 
1160 85 Charles Louis Dreyfus v. Gurditta 


e 80 |.Moti Ram v. Harbhagwan Das .., 
31 | Makhan Singh v. Nanda Singh ... 

32 | Lala v Crown iE 

“ 33 | Kalu y. Pir Bakhsh sii 
JA |Srndat v. Salig Ram sis 

856] Udhe Singh v. Bishen Singh i 
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41 | Ali Bakhsh v. Chuhar Singh its 1157 | Mal e 655 

42 | Roshan Dihw, Khuda Bakhsh ,., 1165 86 Karm Din v. Jio «| IO 854 

43 | Musadi Lal v. Badhgwa NA 1156 87 | Masti v. Crown 10 852 

44 | Rajji Bai v. Jesa Ram ie 1157 | 88 | Mir Haidar v. Muhammad Ali e.. b 10 855 

° +45! Arar Singh v. Bua Ditta fee 674 89 | Dhanpat Mal & Milkhi Ram KA i 
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90 | Harnam Singh v. Lachman ‘Singh | 10 857 | 118 | Municipal Committee Ambala v. | 
$1 | Ataya v. Crown | .. | [O 857 | _, Mohender Singh 1000 
92 | Bhanjan Ram v. Sohaura 9 238] 119 , Ram Mahesh Singh v. Khushi Ram | 11 518 
93 | Arur Singh v. Dayal Singh ..|9 579| 120 | Nur Bakhsh v. Ahmad Bakhsh ... | 9 1030 
94 | Ishar Kour v, Raja Singh «| 9_ 608] 121 | Haji». Ghulam Shah IQ 4 
95 | Bagga Singh v. Harnam Singh ... | LI 377] 122 | Karm Singh v. Crown ! IO 63 
96 | Bhagat Ram v. Crown .. | II 584} 123 | Mohar Singh v. Crown | TI 587 
97 | Hardit Singh v. Gopal Singh 8 869] 124 | Mukandi Kaur v. Bulaki Mal "9 1037 
98 | Sham Lal v. Sohnu Shah . |Q 742 [2125 | Makhan v. Nathu Ram .:9 1008 
99 | Gurbachana v. Bujha we | 9 7821| 126 | Sher Khan v. Emperor 'Q 1026 
100 | Sandal v. Rahmeti | a 19 823] 127 | Durga Deviv. Ramzon 10 330 
101 | Hazoora Singh v, Maya Devi ..,|Q 823} 128 | Rehana v. Zaman © II 519 
102 | Uttam Chand v. Dhanpat Rai ... |9 816] 129 | Mathu Mal v. Ambo p 10 183 
` 103 | Hari Mal v. Aya Singh ‘4. |9 825] 130 | Muhammad Yasin r. Municipal . 
104 | Emperor v. Gaman ‘| 9 826 Committee . | Q 889 
105 |- Brij Lal v. Sarja Nand «|9 829f 131 | Duni Chand v. Azim Khan IO 207 
106 | Lachhman Das v. Ralia «| I1 378] 132 | Shahab-ud-din v. Anjumani -i- | 
107 | Mohammad Yaqub v. Crown ... | 5... 991 ! Naumania IO 212 
- 108 | Bostan v., Crown 9 682) 133 | Ghulam Rasul v. Umar d Ii 521 
109 | Daswandiv. Krishen Dev — ...|Q 841] 1841] Dalo Mal v. Sundar 11 528 
110 | Mahomed Yasin v. Manicial Com- 135 | Azim v. Ismail 10 415 
8 mittee ow | QO 844] 186 | Hardyal v. Sant Das ; j IO 242 
111 | Pirbhu Dial v, Risal “Singh « | IO 846} 187 | Harnam Singh v. Har Devi .. IO 365 
112 | Kishen Chand z, Gurdit Singh ... |9 883} 138: Muhammad Tausain v. Ghulam ni 
113 | Thakar Singh 1. Ishar Singh 10 847 , Muhammad IO 249 
114 | Ishar Kaur v, Ram Singh .. | 9 1018] 189 | Dungriv. Emperor. .. IO 24 
115 | Kashi Nath v. Nathu Ram .. | 9 1019 | 140 | Ganda Singh v. Jawala Singh ... | IO 129 
116 | East India Railway Company v. 141 | Indar Narain Shiv Puri v. Onkar 
Moti Sagar |9 1011 Lal 10 H2 
117 | Emperor. v.' Fazal Din. Paie BL 142 | Khan Chand v. Ghulab Ram ' IO 133 
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458 | Bohr A Gajad ar Singh v. Girdhari Lal aa) ; . 
454 Becha Single v. Shami Nath Tewari Perea iad 
455 | Akhil Chandra Dey v. Akhil Chandra Biswas >... |.s.c. 15 O. W. N. 715, 
456 | Sudaman Jamadar v. Behar Mahton wi} Bc, 15 0. W, N. 953. 
458 | Dori Lal v. Patti Ram : a | B. C 8 A. L. T. 622. 
460 Samuel ®acobus v. Daniel Wilhelmus we | 8 0150. W. N. 569; 2 M. L, J. 674. 
“ 462 | Marappa Chetty v. Shunmoogappa Chetty | 8. ©. 21 M. L. J. 518 
463 | Shashi Bhushan 6. Jobindra Nath Roy a | aa e.’ 
464 | Venkatrama Aiyar v. Duraisawmy Sastrial | 8. C. 9 M. L. T. 482. . 
465 | Bhela v. Mohammad Habibul Rahman Khan _. ..,.'| * : . ° 
467 | Apdul Aziz v. Kanthu Mullick , wl] 8. ©. 13 C. L. J. 693; 38 C. 512. ; 
e . i \ ik; kai RR e 
. : i . 








` Pages of Vol. 
X of Ind. 











| Sukbnandan v. Manakchand 


Narės of Parties. 


Manik Borai v. Bani Charan Mandal | ff Wis 
Sitai v. Tanai 
Sukhdeo v. Ganesh 


Sivaderga Debi v. Rajmohan Poddar ae 
Muhammad Sadiq v. Abdul Majid a 
Khunni Lal v. Gobind Kristina Narain 


Rameshar v. Subbkaran 

Sukmoy Sarkar v. Shashi Bhushan 

Henrietta Alexandra Gale v. James Frank Hon- 
duras Gale 


Akram Ali v. Durga Prosonna Roy 

Kamini Debi v. Promotho Nath Mookerjee 
Subramania Reddi v. Ramachandra Reddi 
Ravia Bivi Ammal v. Kadir Batcha Rowthar 
Dambar Singh v. Balwant Singh 

‘Gaj, Kumar Chand v. Lachman Ram 

Ismail Mollah v. Jadu Nath 

Ram Ditti v. Amar Singh 

Janki Nath Roy v. Promotha Nath Roy. 
Ram Narain v. Ram Kishen 


Rasik Lal v. Chandra Bhushan 

Adhar Chandra v. Ram Charan 

Maharaja of Burdwan v. Apurba Krishna Roy 

Kailash Chandra v. Akhoy Narain Sow 

Administrator-General of- Bengal v. 
Chandra Roy j 

Nagendra Bala v. Secretary of State 

Biswa Nath Prosad v. Bhagwandin 

Deosaran Lal v. Prayag Ram 

Sheo Parsan Rai v Bishun Pargash Narain 

Tarabati Koer v. Jagdeo Narain 

Ram Kishen Das y. Tanda Mal 

Beni Madho Singh v. Debi Saran Dube 

Subbaier v. Moniam Subramania Iyer 


Bhagaban 


‘Seshadri Aiyangar v. Ranga Bhattar 
Tekoomal v. Din Mahomed - 
Seethapathy Naidu v. Lakshmana Chetty 
Kottipalapudi v. Maganti Seethaya . aie 
°Vydianstha Tyer v. Subramanian Pattar 


‘Asudomal.y. Ati 

Kesri Mal:+. Mobargk Hussain mat 
Dhian Kaur v. Diwan §$ingh tes 
Haswa v. ‘Mahbub , 4 
Bijoy Chand v. Parbati Charan 
Arab Ali y. Rachimaddi 

Baldeo Singh v. Jugal Kishore 
Kishori Dubain v. Mundra Dubain 
Amrita Lal v. Shyama Charan 
Miranda v, Molfndra Kumar Roy 





Gulab Rai v. Ram Raj 

Khupni Lal y. Kalimuddin 

Jai Bona v. Umadat 

Kamalagh Ammal v. Krishna Pillay 
Muthuraku Thean v. Robert Gordon Orr 





4 
Corresponding pages of other Reports and 
Journals, 





Pam nm mp 
a, c 
basang 


a Kaaanaanana 
SP agsaceses 


;8 A. L. J. 552; 18 0. L. J. 
< 427; 10 M. L. T. 25; 2M. 
. J. 645; 33 A. 356. 


Om oa 


_ m 


m 


= 
= 


. L. R. 1911; 47 P. R. 1911; 122 l. W. 


. 597 
. 478. 
. 480. 
. 503, 


eaeen 


13 0. L. J. 641, 
“108 P. W. R. 1911; 172 P. L-R. 1911. 

15 0. W. N. 830. 

.108 P. W. R. 1911; 179 P. L. R. 1911; ep” 
, 1911. 


enn xem y 


wongan 


. 14 C. L. J. 50; 15 C. W, N. 872. 


. 15 C. W. N. 758. 


(1911) 2 M. W. N. 6 21 M. 


D pnn kk AEA E 


. 10 M. L. T. 51; 
. J. 800. 
, 21 M. L. J. 580; 19 M. L. T, 14. 


nee em 


. 


aka Kakang a kamban 
eee 


. 21 M. L. J. 615; 10 M. L, T. 12, 








7 















































| ee ( i l L. ) ` A . 
6 
a ia 
ka = : x if | ? T 
Ps | z 
< A f . Names of Parties. Corresponding pages gf other Reports afd a 
AÉ gt PaE [an Journals, ._ 
BS X 
Ba | | 
577 | Emperor v. Adam Khan we | 809 M L T 458, 
577 | A. B. v. Emperor s | 8,0. TN. L. R. 53. 
682 | Emperor v. Noni Gopal- s. | & c 15,0. W. N. 508, 38 c. 560. 
615 | Dowlat Koer v. Siva Pandit ay] *® : 
616 | Emperor v. Jhamandas, _ ane | # Ge. 3.3 of ; 
618 | Rudolf Stallman v. Emperor we | a c 1510. W. N. 787, *. 
619 | Kachi Madar Labbai, In re, e. | 8. © I0 M. L. T. 47; 21 x. L. J. 195; 0911) 2 w, 
oo W:N. 9. : 
622 | Emperor v. Kachri we {07 N. L. R. 65, 
622 | Hmperor-v. Baksho - vee | # i 
623 | Cheduluru Bangaraya ¥. Emperor wee | SC (1911) 2 M. W. N. 98, 9 
624 | Billa Appayya, In re ` al> g 
625 | Alokeshi Dasi v. Biraj Mohini Dasi | Saf M@ oft 
626.| Sri Kishan Singh v. Bacha Pande - | 8.0.8 A. L. J. 700, 
627 | Rungiah Gownden v. Fakir Mahomed - «| ' 
` 680 | Balbhadar Rai y. Birjraj Rai a | E Le 
632 | Kondama Naidn v. Venkalakshmi . 1m 
633 | Zemindar of Nusvid v., Secretary of State .. | s. €. 10M. L, T. 5; 21 M. L. 7. 618. 
639 | Secretary of State v. Gajanan ‘Krishna Malvankar ...- s. c. 13 Bom. L. B.-278. 
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ALLAHABAD HIGH COURT. 
Letrers Patent Appeat No. 11 or 1911. 
March 24, 1911. 

Present: —Sir John Stanley, Kr., Chief 
Justice, and Mr. Justice Banerji. 
JUGUL KISHORE AND anorHER— 

$ PLAINTIFFS — APPELLANTS 
versus 
Pandit JUGAL KISHORE—Dersexpant— 
RESPONDENT. 

Defendant acting in the capacity of a member of a 
Municipality—Malicious prosecution, suit for—Notice 
—Municipality Act (I of 1900), s. 49. 

The defendant, who was a member of a Municipal 
Board and was charged with supervising the sani- 
tation of the town, reported to the Secretary of the 
Board that dirty water was allowed to flow from a 
house of the plaintiffs, The Secretary ordered the 
prosecution of the plaintiffs but they were acquitted, 
whereupon they brought a suit for damages for mali- 
cious prosecution: it was held, that as the defendant 
had acted in his capacity as a member of the Muni- 
cipal Board he was entitled to a notice under 


section 49 of the Municipality Act before institution 
of the suit. 


Muhammad Saddiq Ahmad v. Panna Lal, 26 A. 220; 
distinguished. 

Bakhtawar Mal v. Abdul Latif, 29 A. 567; A. W. N. 
(1907) 170, referred to. 


Letters Patent Appeal against the decree of 
the Hon’ble Mr. Justice Karamat Husain, 
dated the 5th gf November 1910, in S. A. 
No. 90 of 1910. 

Dr. Tej Bahadur Sapru ‘(with him Mr. 
Damodar Das), for the Appellant. 

Judgment.—this appeal arises out of 
a suit for damages for alleged malicious pro- 
secution, The defendant is one of two mem- 
bers of the Municipal Board of Banda, who 
were charged with the supervision of the sani- 
tation of the town. He made a report to the 
Secretary of the Municipal Board to the effect 
that dirty water was found by him to be issuing 
rom a house of fhe plaintiff, thereby causing 
danger to the public health. The Secretary 


of the Board directed the prosecution of the 
plaintiffs, with the result that the Tahsiidar 
before whom the case was heard acquitted 
the accused. They thereupon instituted the 
suit outof which this appeal has arisen. The 
first Court gave a decree in the plaintiffs’ 
favour and awarded them damages; upon 
appeal, the learned District Judge held that 
the defendant was entitled to the notice pres- 
ciibed by section 49 of the Municipalities 
Act, (Act I of 1900), and that no such uotice 
was served and accordingly dismissed the 
suit. Section 49 of the Municipalities Act pre- 
scribes that “no suit shall be instituted against 
a Board or against any member, officer or 
servant of a Board in respect of any act pur- 
porting to be done in its or his official capacity 
until after the expiration of two months 
next after notice_in writing has been, in the . 
case of the Board, left at its office and in” 
the case of a member, Officer or servant 
delivered to him”. In this case the Jower 
Appellate Court has found that the defendant 
was a member of the Municipal Board; that he 
reported to the Secretary of the Board thaé 
dirty water was allowed to flow from the plain- 
tiffs’ house into a public road. This was‘a 
matter of sanitation which the Board had 
deputed the defendant and another member 
of the Board to look after. The learned 
District Judge finds that the defendant pur- 
ported to a® in his capacity as member df 
the Board, and that the notice prescribed ought 
to have been served. 


e 

We are of opinion that the District J udge 
was right in the view which he took. Itis 
clearon the facts that the defendant pur- 
ported to act in his official capacity. He. 
merely gave notice to the Secretary of the 
Board of what he considered a nuisance or 
objectionable, affecting the sanitation of the 


a 
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town. Upon this report the Secretary of the 
Board took action. Whether or not the plain- 
tiffs were rightly acquitted on the charge 
brongkt against them, it is not for us to con- 
sider. We have only to decide whether or 
not the defendant purported to act in his 


capacity as Municipal Officer, and if we find . 
` that he did so purport to act, then it appears 


to us that he was clearly entitled to the 
notice prescribed by section 49. We are 
not called upon to decide whether or not 
the defendant rendered himself liable to 
damages for malicious prosecution if he 
acted with malice or without reasonable or 
probable cause. All that” we 
that he was entitled tothe notice pre- 
scribed by the Ant; and not having re- 
ceived that notice the suit is not maintain- 
able. - The case is unlike the case which has 
been relied upon by the learned Advocate for 
the appellants, namely, that of Muhammad 
Saddiq Ahmad v. Panna’ Lal (1). In that 
case the defendant did not purport to act in 
good faith in pursuance of the law but he took 
advantage of his position as a Police Officer 
to commit illegal and tortious acts, mali- 
ciously: and without cause. That is a 
different case from the one now under con- 
- sideration. -In this case undoubtedly, the 
defendant did purport to act as member of 
the Municipal Board charged with supervi: 
sion of the sanitation of the town of Banda. 


S The case is more like the case of Bakhtwar 


Wal v. Abdul Latif (2). We, therefore, dis- 
miss the appeal with costs. bi 


‘Appeal dismissed. 
(1) XA. 220. es n, 
(2) 29 A. 567; A. W. N. (1907) 170. 


OUDH JUDICIAL COMMISSIONER'S 
COURT. r 
Rent APPEAL No. 3 or 1911. 
March 29, 1911. 
Present:— Mr. Piggott, A. J.C. . 
e RAM DULARE AND orgers—Pearnrives— 
APPELLANTS . 
® versus ; 
HAIDAR, ALI— DEFENDANT—RESPONDRNT. 
Oudh Rent Act (XXII of 1886), ss. 124B, 1240, and 
124 D—Fisation of rent of ordinary tenants-at-will— 
Fair occupation-yent where no rent previously paid— 
Compensation for use and occupation. 





_ * At the time of partition of a village certain lands, - 


which were the khud kasht cf the respondent, were 

thrown into the mahal of the appellants and it was 

agreed that the respondent would have the rights of 
e "e 


decide is. 


[1911 
1 
> | | 
an ordinary tenant-at-will. No contract was made re" 
garding the amount of rent, or whether it Was to be 
paidin Kind or in cash. The appellants sued the 
respondent for arrears of rent claiming half the 
produce The first Court decreed the suit but the 
lower Appellate Court dismissed it, holding that no 
contract; express or implied as to theamount of rent? 
or the method of payment of rent had been proved: 
Held, that there being no provision in the Oudh 
Rent Act for the fixation of rent of ordinary tenants- 
at-will, fhe appellants were entitled to a fair ocon- 
pation-rent as compensation for use and occupation 


_ of the land in suit. 


Musammat Raj Kuar v. Nabi Bakhsh, 90. ©. 296, 
Mohampad Hasan v. The Deputy Commissioner of 
Bahraich as Manager, Court of Wards, Nanpara Estate, 
9 O. C. 362, followed. 


Appeal against the order of the District 
Judgejof Sitapur, dated 24th November 1910, 
reversing that of the Assistant Collector, 
Kheri! dated 16th August 1910, 

Pandit Gokaran Nath Misra, for the Ap- 
pellants. a : 

Syed Zahur Ahmad, for the Respondent. 

Judgment,—In this case the defend- 
ant-respondent was formerly proprietor of 
the entire village of Katri, in which the plain- 
tiffs-appellants acquired, by mortgage and 
foreclosure, a four-fiths share. The latter 
subsequently obtained perfect partition of their 
share by means of proceedings before the 
Revenue Courts with effect from July lst, 
1907! During these proceedings it was 
found that the present respondent was in 
actual cultivation of khud kasht lands much 
in excess of his rateable. share. A portion of 
these lands bad been cultivated by him con- 
tinuously for twelve years or more at the date 
of the partition ; these were assigned to his 
mahal on, partition and with them we are not 
now! concerned. There was, however, in 
addition, an area. of 183°63 acres in the 
cultivation of the present respondent in res- 
pect: of which his cultivation had not reached 
the statutory limit of twelve years. Rrovision 
was; made for these lands in paragraph 10 
(2) of the partition proceeding. An area of 
121114 acres 0ubof the total of 183°63 acres 
above-mentioned was assigned to the Rresent 
appellants ; it was expressly lait down that 
the i respondent would have no rights of ex- 
proprietary tenure therein, and it was pro- 
vided that if the respondent chose to continue 
cultivating these lands or any portion of 
them, he should do so as a mere tenant-at.’ 
will. The present suit is to recover rent for. 
theyears 1316 and 1317 F.*on account-of an 
area of 41°59 acres whjch. admittedly formed. 


Vol. X] ° 


KAM DULARE 9 HAIDAR ALI. 


part of the total of 121'14 acres which passed 
‘to the mahal of the appellants under the 
terms of the partition above referred to. It 
is not denied that the respondent cultivated 
this land during the years in suit, and it is 
clear beyond question that he did so as tenant 
of the appellants. The latter succeeded in 
obtaining from the Rent Courts an appraise- 
ment of the produce of the lands in question 
durirg the pears in suit, presumably under 
the provisions of sections 31 and 32 of the 
Oudh Rent Act; and the Assistant Collector 
in whose Court this suit was instituted gave 
the said plaintiffs a decree for the amount 
claimed on the basis of these appraisements. 
The learned District Judge of Sitapur, on 
appeal, held that no agreement to pay rent 
in kind was established by the evidence, and 
that as no rent had ever been fixed there 
could be no decree for arrears of rent under 
section 108 (2) of the Oudh Rent Act. He, 
therefore, dismissed the plaintiff’s suit alto- 
gether, and the latter came to this Court on 
second appeal. 

Ib is contended on their behalf, in the 
first place, that they are entitled to a decree 
‘for the money equivalent of rent payable in 
kind, as claimed. If ihis case were before 
me on‘first, appeal it might be my duty to 
examine the record in detail with a view to 
ascertaining whether the evidence as a 
whole sufficed to raise a presumption that the 
defendant cultivated during the years in suit 
on an implied understanding that he would 
pay rent-in-kind in the proportion usual in 
the village. In second appeal I do not think 
such contention is open to the plaintiffs. I 
take it as found against them on first appeal 
that no agreement express or implied has 
been proved which binds the defendant to 
pay rent at any particular rate. 

On bhis finding the learned District Judge 
was probably right in holding, regard being 
had to the definition of an "arrear of rent ” 
in section 12 of the Oudh Rent Act, that a 
suit for argears of rent under that ‘Act will 
not lie. There is, however, authority for the 
proposition that the District Judge should 
have further considered the. equities of the 
case, with special reference to the provisions 
of section 1248, £240 and 124D of the 
Oudh Rent Act, and might bave given the 
plaintiffs a degree for a sum of money on ac- 
count of compensation for use and occupation 
ofthe land in suit® TI refer to Musammat 
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Raj Kuar v. Nabi Buksh (1) and Mohan" 
mad Hasan v. The Deputy Commissioner 
of Bahraich as Manager, Court of Wards, 
Nanpara Estate (2). On this point the 
appeal must, in my opinion, prevail. The case 
is really a stronger one than either of those 
above referred to. The proceedings at the 
partition createda tenancy between the parties, 
and the defendant was the person who actually 
cultivated the land under this contract of ten- 
ancy. On the other hand, this is nota case in 
which the Oudh Rent Act or the Land Revenue 
Act provides any machinery by which the 
plaintiffs could get arent determined, as is 
the case where an ex-proprietary tenure is 
created. The plaintiffs have no remedy 
unless equity can be done to them, by way of a 
decree for campensation; they might, no 
doubt, eject the defendant, but the casesetup by 
the latter involves the contention that because 


the plaintiff acquiesced in his occupying a 


portion of their land underacontract of tenancy 
which neglected to specify the annual rentto be 
paid, there exists no law under which he can 
be made to pay at all. If it is not open to me 
to find that there was an implied contract to 
pay rent at any particular rate, I am still 
of opinion that the existence of a tenancy” 
implies a contract to pay some rent, and that 
in the present case there is no reason why 
the plaintiffs-appellants should not get a 


decree for compensation on account of the use - 
Y 


and occupation of their land. 

I remit the following issue to the lower 
Appellate Court :— 

What would bea reasonable rent for the 
land in suit during the years in suit, regard 
being had both to the classification of the soil 
at the last Settlement and to the rates of rent 
actually prevailing amongst different classes 
of tenants for lands of the same quality in 
the same village ? 

It appears from paragraph 10, clause (2), 
of the partition proceeding already referred’ 
to, that the distribution of the “kud dasht'} 
lands between the two mahals was made 
with reference to the Sé¢ttlement Officer's 
soil-classification, but I de not find in the 
terms of the said partition proceeding any- 
thing to support the contention put forward 
on behalf of the defendant-respondent, as a 
sort of alternative plea, that the rent payable 


_for the lands in suit is necessarily limited’ 


(1) 9 0. 0. 296. 
(2) 9 O. ©, 362, 


N 


4 INDIAN CASES, o 


“, o HAI. GAULAM SHAH, 


to the Settlement .Officer's assumed rates 
for each class of soil. Both parties should be 
allowed an opportunity of tendering evidence 
on the issue, and a- finding returned within 
three months. ‘en days will be allowed for 
objections, ; 


$ 





PUNJAB CHIEF COÙRT. 

Sroconp C1vit Arrear No. 394 or 1911. 

March 28, 1911.. 
Present:—Sir Arthur Reid, Kr., Chief Judge, 
and Mr. Justice Kensington. 
HAJI AND OTHERS— DEFENDANTS— 
= APPELLANTS ` 
versus 


GHULAM SHAH—Ptatwrirr—Responpent, 
Punjab Pre-emption Act (II of 1905), ss. 4 and 5— 


Custom, inquiry into, precluded—Sale—Nature of 
transaction—Creation of oceupancy-rights—Pre-emp- 
tion. - 


inquiry into custom where agricultural land is cən- 
cerned, while section 4of the Act further expressly 
limits pre-emption to cases of sales. The initial ques- 
tion to be determined in cases of pre-emption, there- 
fore, is whether the particular transaction is or is not 
a sale as contemplated by the Act. 

No right of pre-emption can be set up in cases 
where a proprietor grants occupancy-rights to his 
tenants or even to a stranger. 

Second appeal from the decree of the Divi- 
sional Judge, Attock Division, dated 30th 

„November 1909, affirming that of the, 
‘Munsif, Ist class, Pindigheb in the District 
of\Attock, dated 5th May 1909, 


fegsrs. Badr-ud-din and Muhammad Din, 
for the Appellants. g 
_ Jud&ment.—This case is before us as 


an appeal under clause (b) of section 70 (1) 
ofethe Punjab Courts Act, and should have 
been entered in the register of appeals. The 
question of law involved is that stated in the 
4 second ground of revision, which alone is press- 
ed, namely, whether under the circumstances 
e of the transaction in dispute it should be held 
that there has been a sale Siving riso to 
aright of pré-emption. The point is of some 
importance. The, lower Courts have con- 
curred in halding that the plaintiff pre-emptor 
should succeed; but neither of the judgments. 
indicate clear understanding of, the question 
involved; and, gonsidering thesuperficial man- 
ner in which the case has been dealt with, 
especially in the lower Appellate Court, -we 


think that there is ample ground for inter- - 


ference on-revision. 


Section 5 of the Punjab Pre-emption Act precludes ` 


| 
|| 


[191] 


|| 


- The supposed sale of May 1908 was Len 
an arrangement by which the proprietors of 
certain land granted occupancy-rights to 
their tenants (defendants Nos. 4 to 10) on 
payment of a very trifling sum. The object 
of this arrangement clearly was that the ten- ° 
ants should effect certain improvements in 
the land in consideration .of which they were 
to be allowed fixity of tenore by way of occu- 
pancy-right. The proprietors updertook to, 
pay the revenue assessment on the land, 
while the tenants were to pay to them a 
moderate grain-rent fixed at 3rd batai. The 
plaintiff al somewhat remote collateral of the 
proprietors, has chosen to regard the tran- 
saction in|the light of a sale, and has brought 
a suit for pre-emption on his own account not-. 
withstanding that his father was still alive. 
The lower, Courts have, for the most part, 
directed their attention to minor incidents of 
the suit, though the really important issue, 
in the case was No. 2 covering the question 
whether th ere could under these circumstances 
be a claim: for pre-emption. The first Court 
disposed of this issue in favour of the plaint-| 
iff by a brief reference to the commentary at 
page 32 of Mr. Shadi Lal’s Punjab Pre-emp- 
tion Act, Edition 1907. In the lower Appellate 
Court the point seems to have been entirely 
overlooked. There is, indeed, a vague general 
reference to previous rulings but it is under- 
stood thatithe Divisional. Judge was referring 
to rulings dealing only with the question 
whether the Punjab Pre-emption Act permits 
a son to jinstitute a suit independently of 
his father |during the father’s life-time. He 
did not discuss the essential question going 
to the rootiof the case though this was again 
plainiy raised by the first ground of appeal. It 
is to be regretted that the lower Appellate 
Court did} not look into the matter more 
closely, and we are quite unaple to ynder- 
stand why lit has been assumed, asa matter of 
course, that this arrangement between the 
proprietors and the tenants should be open 
to attack by way of pre-emption. í è 

The wording of the commentary by Mr. 

Shadi Lallat page 32 of his work, under 
sub-section| 5 of section 3 of the Pre-emption 
Act, is to.some extent misleading, in so far 
as it suggests that the®Chief Court has de- 
cided by a series of rulings quoted that the 








creation ofi oceupancy-rights by a proprietor _. 


in favour df-a person amounts to a ‘sale for 
the Purposes of the Act.e, A reference to these 
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ruling® [Balaki Shah v. Hafiz Hsan to look closely into the matter and for 
(1), Jehana v. Chowdhri Jiwan Khan doing their best to ascertain what the law 
(2), Ghiba v. Hayat (3), Rukna v. Kanh really is. 


Singh (4), Nihal Ohand v. Rai Singh (5)], 
would have made it plain to the lower 
Court, that the Chief Court has never com- 
mitted itself to so sweeping an assertion. In 
the firstfourcases quoted, it has beenlaid down 
at the most that a special custom of pre- 
emptive riglft might conceivably be estab- 
lished in cases of a kind, and weare not 
aware that, as a matter of fact, any such cus- 
tom has ever been established. In the last 
case quoted, namely Nihal Chand v. Rai 
Singh (5), the right of pre-emption was con- 
ceded on a special ground not put forward in 
any of the previous cases, and not usually 
established by the terms under which pro- 
prietors graxt occupancy-rights to their ten- 
ants. The gist of these rulings has been 
more accurately described at page 88 of Mr. 
Shadi Lal’s Commentary, under explanation 
(1) to section 12 of the Act; but in any case 
the commentary alone should not have been 
referred to without consulting the rulings 
upon which it professes to be based. 

The general ground has been cleared since 
the Punjab Pre-emption Act came into force, 
as section 5 of that Act precludes inquiring 
into custom where agricultural land is con- 
cerned, while section 4 of the Act further 
expressly limits pre-emption to cases of sale. 
The initial question to be determined in cases 
of the kind is, therefore, whether the tran- 
saction is or is not a sale as contemplated by 
the Act. We may, in passing, note that it 
would be a distinct hardship to proprietors if 
such a transaction could be treated as a sale 
and, therefore, subject to a right of pre- 
emption. The proprietor may very well have 
reasons of his own for desiring to confer oc- 
cupancytright “upon particular tenants or 
others in whom he has confidence, and may 
not be willing to allow any one else to occupy 
the land upon similar terms. We do not 
say that mee hardship to either the pro- 
prietors or the tenants would be a proper 
ground for refusing pre-emption if the law 
was clear in favour of the pre-emptor, but it is 
certainly a ground reqyiring the lower Courts 

(1) 67 P. R. 1874, 

(2) 196 P. R. 1882. 

(3) 120 P. R. 1888. 

(4) 179 P. R. 1888. 

(5) 43 P. R. 1892. : 


We do not ourselves see any reason for be- 
lieving that the,law on the point is open to 
serious doubt. Apart from the provisions of 
the Pre-emption Act, read as they stand,'there 
is a clear pronouncement by their Lordships 
of the Privy Councilat page 167 of the case 
Abhiram Gosawami vy, Shyam Charan Nandi 
(6), to the effect that an owner of land who 
carries a subordinate interest out of his own 
property thereby grantsa lease only and does 
not annihilate his own interest. In other words, 
he does not sell-the property but leases it, and 
it is distinctly affirmed that in India a lease 
may be in perpetuity, such as is recognized in 
the Punjab by the-grant of occupancy-rightas, 
We take this authority as conclusive, but we 
may also refer to the ruling in Bhagwan Das 
v. Sidhu (7), in which the Chief Court 
arrived at a similar conclusion before the 
Privy Council ruling had been given in 
1909. In Bhagwat: Das v. Sidhu (7) the 
whole of the rulings quoted by Mr. Shadi 
Lal have been discussed at considerable length, 
and a perfectly clear decision was arrived at 
that no right of pre-emption can be set up 
in cases such as that before us. It ought 
not to have been necessary for us to again 
treat the matter as if it was still open to 
argument, but we have been obliged to do ao 
owing to the way in which the lower Court 
have in this snit disregarded all that was sag 
by the learned Judges in 1907. We thj 
clear that the 1907 ruling was corr 
should be followed. 
that the creation of 
supposes the non-existence of 
able right prior to thes 
grant was made, angg 
how inequitable to 
interpretation of tl, ey is. 
basis of the ruling tho, Sy, 
supported Uy the decis 3? 
cil already referred to; 85, L 9, 
after the fresh explanati? s 
given the Conrts of the Prov: yl ab 
go wrong on the point through misi~der? 
ing of passages in Mr. Shadi Lal’s y 


















(6) 36 I. A. 148; 10 C. L. J. 284; 6 A. L. J. 857; 11 
Bom. L, R. 234; 36 C. 1003; 19 M. I J. 530; 14 G. 
W. N. 1; 4 Ind. Cas. 449. 

(7) 136 P. R. 1907. 
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useful commentary on the Punjab Pre-emp- 
tion Act. 

‘We find that the plaintiff has no right of 
pre- emption. The appeal is accordingly allow- 
ed.“ The decrees of the lower Courts are set 
aside and the plaintiff’s suit is dismissed with 
costs throughout to the defendants. 

Appeal allowed. 





CALCUTTA HIGH COURT. 
Crvit Rures Nos. 4652 ann 4653 or 1910. 

February 17,1911. 

. Present: —Myr. Justice Mookerjee and 
Mr. Justice Teunon. 

QOPI LAL anp oriee Poarte ; 

PETITIONERS 
ver SUS 


Lala NAGGU LAL—DEFENDANT—— 


OPPOSITE PARTY. 

Civil Procedure Code (Act V of 1908), O. XXIII, r. 1 
sub-rule , (2)— Withdrawal of swit—Leave to bring 
jr esh suit—Condition that costs be paid before in- 
stitution of fresh swit—Fresh suit by plaintiff and other 
persons filed without paying costsCosts paid one 
month and two days after—Whether suit validly in- 
stituted. 

G. brought a suit on a promissory-note. Upon his 
admission that he was a member of a joint family the 
Court held that the other members ought to join as 
plaintiffs. G. then asked for leave to withdraw from 
the suit with liberty to bring a fresh suit on the same 
cause ofaction. The Court permitted him to with- 
draw from the suit on condition that “he must pay 
the defendants costs before bringing a fresh suit or 
else this suit shall stand dismissed with costs’. The 
suit was withdrawn. Three days later G. with M. 
nd S. instituted the present suit, but the costs of the 
vious suit were not deposited tn after a month: ` 
, that the suit was maintainable; that M. and 
not bound by the previous order of the Court 
eré entitled to ask that G. should be made 
thatthe suit might be considered as 
y on which the costs were paid. 

v. Syed Hossain Ali, 10 C. W. N. 8; 

















dated September 5th, 


P S2 Surendra Nath Ghoshal, or the Peti- 
tioners. 
Babu Dwarka Nath Mitter, for tho Opposite 
Party. j 
Judgment.—We are invited in this 
rule to set aside a decree by which a Court 
of Small Causes has dismissed a suit without 
trial on the*merits. It appears that Gopilal, 
` one of the petitioners before us, instituted a 
suit onthe 25th June 1910 for recovery of 
money due on a promissory-note. He was 
examiged in support of his claim and stated 
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that he was a member ofa joint tami; the 
learned Judge, held that the other members 
ought to join as plaintiffs. Gopilal then asked 
forleave to] withdraw from the suit with 


‘liberty tobring a fresh suit on the same . 


cause of action, whereupon the following 
order was recorded: “The plaintiff be per- 
mitted to withdraw from the suit with leave ° 
to. bring a fresh suit subject to limitation and . 
on condition that he must pay ox deposit the 
defendant’s costs before bringing a fresh suit 
or else thig suit shall stand dismissed with 
costs.” On the 25th July 1910 the suit was 
accordingly withdrawn. Three days later, 
Gopilal with two other persons, Mewalal and 
Shamraj Singh, the petitioners before us, in- 
stituted the present suit. The costs of the 
previous |suit, however, were not deposited 
along with the plaint, but were put into - 
Court on the: 27th August 1910. The 
defendant objected that the order of the 
Court had ‘not been carried out and that the 
suit could not be maintained. The Small 
Cause Court Judge gave effect to this objec-. 
tion and dismissed the suit. In our opinion - 
the order of the Small Cause Court Judge is 
open {dsobjection on more than one ground. 

In the first place; it is clear that, so far jag 
Me walal and Shamraj are concerned, they” 
are not bound: by the previous order. Tf, 
therefore, we assume that Gopilal has not 
carried out the order of the Court and the 
suit is liable to be dismissed in so far as he 
is concerned, it must be tried ont in so far as 
Mewalal and. Shamraj claim to recover money 
from ithe defendant;-and these plaintiffs are 
clearly entitled to adk that Gopilal should be 
joined as a party defendant to the suit. In 
this view the suit could not possibly be dis- 
missed. | 

In the second|place, it is clear that the plaint 
may very well be treated as fided on the 23rd 
August 1910. Ithas been pointed out to ug 
that no question of limitation arises whether 
the-suitistaken as instituted on the 23rd 
August or the 25th July, under these cir- 
cumstances, there is no reason why as re: 
gards all the: plaintiffs the suit should not 
be taken to have been duly instituted on the 
day on which the costs were deposited. In 
support of this view r&ference may’ be made 


` tothe decision of this Court in Jeun Muchd v. 


Budhiram Muchi (1). 4 
in the third place, it is clear upon the 
(1) 832 0. 349; 1 0. L. 48 
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authority of the decision of this Court in the 
case of Abdul Aziz Mollah v. Ebrahim Mullah 


° (2), that the deposit of the costs'on the 27th . 


e August 1910 ought to be treated as sufficient 
gompliance with the order made in the pre- 
vious suit. Onur attention, however, has been 
invited to the case of Hare Nath Das v. Syed 
Hossain Ali (3) and it has been argued that 
the principle which underlies that decision 
cannot be reconciled with the ruling in 
Abdul Aziz v. Ebrahim Mollah (2).. In our 
opinion the case of Hare Nath Das v. Syed 
Hessain Ali (3) is plainly distinguishable. 
There the Court fixed the time for payment 
of costs upon the expiry of which the suit. 
was to stand dismissed, in the event of default. 
The plaintiff did not deposit the costs within 
that time with the result that the suit stood. 
automatically dismissed. Consequently, when. 

. _ the second suit was instituted there was a 
bar to the trial of the claim of the plaintiff 
who did not make any attempt even then to 
carry out the order of the Court or to ask for 
any extension of time. ‘ 

The result, therefore, is that this Rule is 
made absolute and the order of the Court be- 
low set aside. The suit will be remitted for 
trial on the merits. The petitioners are en- 
titled to their costs of this rnle. We assess 
the hearing fee at one gold mour, the costs 
of the Court below will abide the result. 

The same order will govern Rule No, 4653 
of 1910, which is also made absolute with 
costs—one gold mohur. 


Rule made absolute. 
(2) 31 0. 965. 
(3) 10 C. W. N. 8; 2 0. L. J. 480. 





OUDH JUDICIAL COMMISSIONER’ 8 
COURT. $ 
Secoyp Civiy ArPrAL No. 120 or 1910. 
January 16, 1911. 
Present:—Mr. Chamier, J. ©. — 
PANCHAM TEWARI AND OTHER8-—— 
å DEFENDANTS—ÅPPELLANTS 
` Versus 
RAM UDIT UPADHYA-—PLAINTIFF— 


. RESPONDENT. 

Redemption suit—Terms of the mortgage, no 
evidence to prove—Period for which the mortgage is 
made, cfect of, no evidence to prove—Interest to be 
presumed equal to the profits of the property. 

Tn a suit for redemption the plaintiff, in order to 
prove the morigage set up by him, produced a wit- 
ness whose evidence established the fact of mortgage. 
In appeal it was contendell that as dhis evidence 
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did not prove the terms of the mortgage, the plain- 
tiff was not entitled to a decree for redemption. 


Held, that in the absence of evidence it could not 
be assumed that the mortgage was made for a period 
exceeding that alleged by the plaintiff: 

Held, also thatin the absence of evidence to the 
contrary it could not be assumed that the interest, 
if any was agreed to be paid, exceeded the profits of 
the property. o ‘ 

Appeal against the order of the Additional 
Judge, Fyzabad, dated 13th January 1910, 
reversing that of the Additional Munsiff, 
Fyzabad, dated 11th September 1909. 

Messrs. H. C. Dutt and J. K. Banerjee , for 
the Appellant. 

Pandit Gokaran Nath Misra, for the Re- 
spondent, 

Judgment,—tbis was a suitfor re- 
demption of a mortgage alleged to have been 
made by the plaintiff-respondent in favour 
of an ancestor of the appellants in or about 
1888. The appellants denied the mortgage. 
The first Court found that the mortgage had 
not been proved and dismissed the suit. 

On appeal, the Additional!Judge held that 
the mortgage had been proved and he passed 
a decree for redemption of the mortgage on 
payment of the sum of Rs. 50. 

In second appeal ib is contended that there 
was no evidence on the record to support the 
learned Judge’s finding. The evidence upon 
which the learned Judge has acted con- 
sists of the statement, of one Jaskaran who 
says that he attested a mortgage of the land 
in suit made in or about 1888 in favour 9 
the appellants’ ancestor Ramnidh; that 
mortgage-deed was written out by She 
Patwari who is dead, and that the 
attested by himself and by one D 
dead. His evidence, if believed, 
fact of the mortgage. It is 
evidence does not prove 
mortgage. The witnesad 
period for which the`rg “79th, yas 
In the absence of evidi °W7 Iu Phan 
assumed that the mortgage? s20 ÈS Fe aray 9 
period exceeding twenty-one* ting Pi 1 Sop. 
it be assumed that the mortg “Quong N 
for any definite period. T? ene ‘Loy 
absence of evidence with regard Pray oye 
for which the mortgage was"? Panon o 
immaterial. The only other questicl2z 
regard to the interest. The appelldoy 
not suggest that the deed contained any pa~ | 
vision with regard to the interest; on the 
contrary. they, deny the existence of thg mort- 
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gage and they have suppressed the mortgages 
deed. The mnrtgage appears to have been 
made for Rs. 50 with possession, Regard 
being had to the area of the land mortgaged 
and the amount ofthe mortgage-money it 
cannot be assumed that the interest, if any 
was agreed to be paid, exceeded the profits 
of the property. In my opinion there is 
sufficient evidence to support the learned 
Judge’s finding that amortgage now capable 
of redemption was made by the respondent 
in favour of the appellants’ ancestor and I, 
therefore, dismiss this appeal with costs. 
Appeal dismissed. 





CALCUTTA HIGH COURT. 
Civiu Route No. 4288 or 1910. 
Janvary 4, 1911. 

Leen :—Mr. Justice Mookerjee and 
Mr. Justice Teunon. 
UMESH CHANDRA PALADHI— 
PLAINTIFE— PETITIONER 
Versus 


RAKHAL CHANDRA CHATTERJEE — 


-DEFENDANT — OPPOSTE PARTY. 

Small Cause Qourt—Juristiction—Suit for damages 
for unlawfully taking dway goat sacrificed at altar of 
idol—Right oy plaintiff as shebait— Return of plaint— 
Provincial Small Cause Courts Act (FX o) 1887), s. 25— 
Charter Act, s. 15~—Revisicn—Power of High Court. 

. The plaintiff, as shebait of an idol, brought a 
anit in the Small Cause Court for damages for unlaw- 
fully taking away a goat sacrificed at the latar of an 
idol The defendant disputed the title of the 
aintiff as shebait. The Court returned the plaint 
resentation to the proper Court: 
that the suit was triable by the Small Cause 
t the order of the Court could be revised 
Court either under section 25 of the 
arts Actor section 15 of the Charter 



















‘agadananda Majumdar, 13 C. W. 
, referred to. 


er of the Small Cause 
istrict Howrah, dated 
ust 22nd, 1910. 
Babu Monmotho Nath Roy, for, the Peti- 
* toner. 
Babus Manmotho Nath Mukherjee and Hem 
Chandra Sen, for the Opposite Party. 


Judgment.—We are invited in 
this rale toset aside an order made under 
section 23 ofe the Provincial Small Cause 
Courts Act. It appears that the petitioner 
brought a suit ina Small Cause Court for 
recovery of money due on account of dam- 
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ages sustained by him because the flefend- 
ant had unlawfully taken away 9 god sacri- 
fced -at the altar of the goddess Bhadrakali. 
The plaintiff claims to be the shebatt of the 
goddess, and asserts that the interference” of 
the defendant was wholly unauthorised. The 
defendant : appears to have disputed in the 
written statement the title of the plaintiff as 
shedait, The Small Cause Court Jifdge 
thereupon: passed the following judgment: 
“By this guit the plaintiff seeks’ indirectly to 
establish his title as shkebatt of Thakurani 
Bhadrakali. His status is denied by the 
defendant, So the question whether the 
plaintiff is shebavt or not and whether he 
has any right to the offerings cannot be 
determined in this suit. The plaint be 
returned for presentation to the proper Court 
where the plaintiff's status and title may be 
more fully gone into.” The plaintiff invites 
us to sot aside the order as made without 
jurisdiction. In our opinion there is 
no room for controversy that the order 
cannot’ be supported. There is no ques- 
tion of. any title to immoveable pro- 
perty or other title upon proof of which 
the grant of the relief to the plaintiff | de- 
pends, ‘The plaintiff asserts that he was \en- 
titled -as shebact to the goat which was 
sacrificed on the particular occasion. That 
is undoubtedly a question which can be pro- 
perly tried by the Small Cause Court Judge 
without! any elaborate investigation into 
the general question of the title ofthe 
plaintiff as shebait of the goddess Bhadra- 
kali. But the learned Vakil for the opposite 
party has contended, upon the authority 
of the ‘decision of this Court in the case 
of Subalram Dutt v. Jagadananda Majumdar 
(1), that it is not competent to this 
Court to interfere under section 25 of the . 
Provincial Small Cause Courts Act, +be- 
cause this is not an order made in a case 
decided by a Court of Small Causes, so 
as to iattract the operation of that sec- 
tion. ¿We are nob prepared, as at present 
advised, to put this narrow “ construction 
upon the terms of section 25 nor to 
adopt | ithe view suggested -by the learned 


Vakil | for the opposite party that the 
term “decide” in s@ption 25 means “to 
adjudicate finally on the merits.’ Besides, 


in so, ‘far asthe Small Cause Court is con- 


cerned, the case has ben decided. It 
(1) 136. W. N. 408; eras Cas. 288, 


. 


Vol. X] ’ 


(~ CHARAN V. VAN’HALTEREN, 
is n 


necessary, however, to examine in 
detail this point, not 
been and cannot be disputed that our 
powers of interference are very much 
wider than what is indicated by sec- 
tion 25 and that in this case we may 
interfere, if not under section 25 of the 
Provincial Small Cause Courts Act, at 
any rate under section 25 of the Char- 
ter Act. e 
The result, therefore, is that this rule 
is made absolute and the order of the 
Court below set aside. The record will be 
returned to the Small Cause Court Judge in 
order that he may proceed to decide the case 
on the merits. The petitioner is entitled to his 
costs in this Court. We assess the hearing fee 
at one gold mohur. 


because it has 


Rule made absolute. 


OUDH JUDICIAL COMMISSIONER’S 
COURT. 
APPLICATION No. 94 or 1909. 
August 16, 1909. 
Present:—Mr. Sunder-Lal, A. J. ©. 
RAM CHARAN—P hatntirF—APPLICANT 
versus 
Me. J. VAN HALTEREN awp Mrs. S. J. 
VAN HALTERN—DeErenpants— 


RESPONDENTS. 

Husband and wife—Goods supplied to wife not 
approved of by husband—Liability of husband to pay 
for goods purchased by wife—Authority of wife, express 
or implied, to purchase gocds— Goods concealed from 
husband, liability to pay the price of. 

The question in this case was whether a husband 
was liable for the price of goods purchased by his 
wife from the plaintiff’s firm; it was found that 
the amount due for the goods exceeded the 
amount approved of by her husband; that bills for 
the amount approved by the husband were submitted 
monthly to him bat he was never informed of the 
goods purchased in excess, nor were bills for such ex- 
cess pufchases sAbmitted to him by the‘plaintiff’s firm: 

Held, that although thegeneral principle is that a 
husband is liable to pay forthe price of house-hold 
goods purchased by the wife, yet it is subject to the 
condition that the goods so puychased are suitable to 

his Situatiow in life and position in society and also 
to the condition that she is either expressly or im- 
pliedly authorized by her husband to purchase them. 

Where, therefore, it is found that the amount due 
for goods purchased exceeds the amount approved 
of by the husband and the fact of purchase 
is concealed from him afid the plaintiff connives at 
such concealment, he must betaken to have known 
that he was selling goods in excessof the quantity 
which the husbaftd had or would have approved and 
is, therefore, not entitled to a decree against the hns- 
hand, e 
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Application against the order of Major E. 
Waller, Judge of the Court of Small Causes, 
Cantonment, Lucknow, dated the Sth 
February 1909. 

Babu Gokal Chand Rai, for the Appellant. ` 

Pandit Gokaran Nath Misra and Babu 
Jiban Krishna Banerii, for the Respondents. 

Order.—tThe plaintiff, a merchant in 
Sadar Bazar, Lucknow, sues the defendant Mr. 
Van Halteren (who isa Traffic Inspector on 
the Oudh and Rohilkhand Railway) and his 
wife for the recovery of Rs. 474-13 for goods 
supplied in 1905, 1906 and part of 1967. 
The plaintiff alleges that after giving credit 
for payments made, a sum of Rs. 299 12-9 
was due for the value of goods supplied up 
to 3lst December, 1906, for which Mr. Van 
Halteren signed an acknowledgment. In 
January, February and March 1907 the 
plaintiff supplied other goods of the value of 
Rs. 83-12-9. The plaintiff, therefore, claims 
thus :— 


Rs. A. P, 
(a) for value of goods supplied 
up to 3lst December 1909 299 12 9 


(b) for value of goods supplied 












up to March 1903 .. 83812 9 
(c) for interest .. 182 1 6 
(d) for postage on registered 

letter 0 3 





Remitted by plaintiff 
Amount claimed 


The defendant, Mr. Van Halt 
his liability for Rs. 83-12- 
learned Judge of the Ca 
Small Causes has decree Na, 
against the wife and 8U Jo‘ an 8 
Bs. 88-12-9 against the ug») [la 5 
plaintiff has applied for resaq kekel TARA 
Court under section 25 of tte ? Sasoda, 
Small Caase Courts Act (IX of 180 Piogy 
so much of the decree of the Coli sey 
as dismisses the claim ® for the?® pi 
against the husband. It kas been f? 04 
the said Court that goods of the vau 
claimed were supplied by the plaintiff to Mrs. 
Van Halteren who was, as sh now is, living : 
with her husband. The claim includes a sum 
of about Rs. 50 which is made up of small 
items lent from time to time, with interest 
thereon, but the balance of the claim is for 


dD 
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value of goods required for consumption. 


in the family. The plaintiff. .regularly 
supplied goods the vouchers for which used 
to be signed by Mrs. Van Halteren. Accord- 
ing to the plaintiff a bill for the total 
quantity of the goods, so supplied used to be 
made up by him at the end of each month 
and submitted to Mr. Van Halteren who 
generally paid a sum which fell short of 
the amount due on such bill, The plaintiff, 
according to his case, used to prepare 
another bill which comprised only part 
of the goods so supplied, the value of which 
corresponded exactly with the sum paid. 
This bill duly receipted used to be handed 
over tothe purchaser. The balance of the 
goods were not carried over to the bill for 
the next month. The sum of Rs. 299-12.9 
claimed by the plaintiffis mainly made up 
of the balances of goods left unpaid at the 
end of each month. It was again suggested 
the goods not paid for were those used by 
Mr. Van Halteren when on tour. This 
explanation is not accepted by the Court 
below. The Small Cause Court Judge is 
also not inclined to believe the plaintiff’s 
story that a bill showing all the items used 
to: be submitted monthly. He observes 
thus,— “The question at once arises. Why 
was this extraordinary procedure followed of 
omitting certain items in the receipted bills 
and showing no balances due from month to 
mth? One very palpable reason appears 
e that Mrs. Van Halteren at any rate 
want her husband to know that she 
ing up larger bills than he could 
er than he approved of. There 
o other explanation.” Later 
he again observes,— ‘During 

time the plaintiff did 
8 O riug this to the notice of Mr. 
“Van Halicren, a man drawing about Rs. 300 
per month all told. It is alleged that 
emonthly bills were submitted showing 
balances due, but we only have glaintiff’s 
word for this. In any case, itis usual with 
business firms to eall attention to such a 
state of afffirs by, a letter or notice, and 
neither were sent. I consider that the 
plaintiff-firm in this case consived at and 
assisted Mrs. Wan Halteren in concealing 
frem her husband the fact that she was 


purchasing more goods than he ‘couldy afford 

or tha proxec ~The general 

pring} ey Gis } soe the ife in- such 
S A 


= NOT TO,5z RE i” 
e3: REMOVER 
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eases is the agent of the husband and that 
the latter ig responsible for the payment 
of necessaries ordered by her but this is 
subject to ithe condition that they are 
suitable to his degree and state. Ib would 
also be subject to the condition that the 
supplier doés not intentionally deceive or 
connive at deceiving the husband.” A wife 
living with the husband when managing the 
domestic affairs is presumed to ke acting as 
agent of the husband. The law on the 
subject is thus laid down at page 95 in 
Macqueen’s! work on The Rights and 
Liabilities bf Husband and Wife:—‘No 
doubt, as a rule, the ordinary state of. 
cohabitation between husband and wife does 
carry with /it some presumption and some 
prima facie -evidence of an authority to 
manage certain departments of the house- 
hold expenditure, and to pledge the credit 
of the husband in respect of matters coming 
within that department, regard being had 
to the situation in life and position in society 
of the husband. But this authority only 
relates to: such things as ordinarily fall 
within the domestic department usually 
confided to the wife, and where the articles 
bought upon credit are necessaries of such a 
kind and ¢haracter as persons in that class 
of life are in the habit of ordering upon 
credit. The presumption is not absolute, and 
may be rebutted by proof that the wife was 
supplied with “necessaries or with money io 
pay for such necessaries, or that the husband 
had forbidden his wife to pledge his credit, 
or had fixed a limit which she was not to 
exceed ; for otherwise the principles of agency, 
upon which the liability of the husband is 
based, would be practically of no effect.” 
Again at page 98 the same author obser- 
ves — The presumption of the authority 
of a wife to contract as agent forher husband 
may, however, be rebutted by showing that 
the husband had given warning to the 
tradesman not to supply his wife with goods, 
or that'he had forbidden her to pledge * his 
credit, or that she was already sufficiently 
supplied with articles of the same character 
as those for the price of which he was sued, 
and which were supplied to her without 
his knowledge. Butif h knew of the extra 
commodities supplied upon his wife's order, 
if hisi family had had the benefit of them, 
and ifi in fact, he himself, in his own person, . 
had helped to gppropriai or consume them, 
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the decisions or dicta imply NE a 
would not beliable. On the contrary Nihi 
be assumed that he would be bound in suche 
case, although he were to prove that his 
establishment was, by his own order, 
sufficiently and even amply supplied with 
all necessary articles. Even the extravagant 
nature of the order, although it may not be 
alone sufficient to rebut the presumption 
of her agency, yet may be properly left to 
the Jury as evidence negativeof the husband’s 
authority. The proper question for the Jury, 
even where the husband is living with his 
wife, is not merely whether the goods, in 
respect of which the action is brought, were 
necessaries suitable’ to her station, but whe- 
ther upon the facts proved she had any 
authority, express or implied, to bind her 
husband by the contract; and where the 
former question alone was put to the Court 
granted a new trial.” The latest case on the 


subject is that of Morel Brothers § Oo. Lid., 


v. Earl of Westmoreland and wife (1) decided 


by the Court of Appeal in England The- 


defendant’s case is that he used in the 
‘beginning of every month to prepare a list 
of the goods which would be required in 
the month and Mrs. Van-Halteren was 
- authorized to purchase such goods in quanti- 
ties approximating to that entered in such 
list. She, however, purchased goods much 
in excess of that puantity and to conceal 
this fact, the monthly bills presented did 
not include all the goods so supplied, but 
only a part of them. According to the find- 
ing, the plaintiff connived at and assisted 
Mrs. Van Halteren in concealing from her 
- husband the fact that “she was purchasing 


more goods than he could afford, or that he - 


approved of.” This case is similar in 
principle to the case I have quoted above. 
In thet case the Earl had fixed an 
allowance of £2,000 a year for household ex- 
penses which was to be paid into a separate 
banking account to be drawn upon for such 
expenses only, The Countess, however, made 
purchases far in excess of that amount. The 
question was whether the husband was liable 
- for such purchases. The Court of appeal held 
that the husband was not liable. It is evi- 
dent from the fact? found that Mrs. Van 
Halteren was purchasing goods much in 


excess of the vglue that she was 
(1) (1908) 1 K. B. 64; 72 L. J. K.B. 
290; 87 L. T. 635; 19 T. 4. R, 43. 
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referred the plaintiff to a civil 
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a” Acs. Nod 1333 % 


Date..cces covrccce 
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fd SLA usband. She concealed the 
Sf husband and plaintiff connived 
eeit“foncealment. He must be taken to 
have known that he was selling goods in ex- 
cess of the quantity which the husband had 
or would have approved. 
The goods so supplied have probably been 
consumed in the ordinary course in the family. 
The case, therefore, seems to be a hard one at 


` first sight; but the husband was not aware of 


the fact that the family was consuming goods 
jn excess of the amount the purchase of which 
ke had authorized, nor, indeed, isit shown 
that they were so concerned in the fact. But 
to use the language of Lord Justice Mathew 
in the said case:— There is no real hard- 
ship to tradesmen involved in such cases as 
this. They should understand that the ques- 
tion is.always one of agency, and it is incum- 
bent on them to prove the wife’s agency. They 
can easily protect themselves from any great 
risk in such cases; but if they think it answers 
their purpose betler to go on giving credit 
for goods ordered by the wife without taking. 
any steps to ascertain whether she has 
authority to pledge her husband’s credit, 
they must run the risk of ils ultimately 
turning out that she has no such authority.” 
On the findings, therefore, the decision of 
the Court below is correct. I, therefore, reject 
the application for revision but under the 
circumstances of the case without costs. 
Application rejected. 
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Delaney Act{IX of 1 
ratory suit, limitation for— 
declaration—Entry in revent 
passed by Partition Officer 
Civil Court. 

Inan application to the Reven 
the defendant alleged that the s 
was 4rd and. that the partitio. 
ly. The plaintiff filed an objecti 
was owner ofa one-half share. 


Immediately after, 
n reply to which 
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that -the plaintiff had been recorded both ab the 
settlement and the revision of settlement as owner 
of a 3rd share only,and that the present suit for 
declaration was barred by time, The entry in the 
settlement papers had admittedly been made so 
far back as 1872. It was, however, found that in 
spite of the entry the plaintiff had been throughout 
in possession of } instead of lra: 

Held, that as the plaintiff had all along been in pos- 
session of a half share it was not necessary for him 
to bring a suit for a declaration and consequently 
limitation for the present suitcould not be reckoned 
from 1872. The cause of action for the declaratory 


suit accrued on the date of the order passed by the - 


Revenue Court and as the suit had been brought im- 
mediately after the passing of an order by the Re- 
venue Court it was well within limitation. 


Appeal against the order of the Subordi- 
nate Judge, Sultanpur, dated 4th September 
1909, reversing that of the Munsif, 

- Sultanpur, dated 21st June 1909. 
Babu Ishwart Dayal, for the Appellant. 
Mirza Samiulla Beg; for the Respondents. 


Judgment, —tThe facts of this case are 
as follows:—A suit was brought in the Court 
of first instance by Gayadin Singh against 
Sarju Singh and others, for a declar- 
` ation that he was owner of a half share in 
` khata khewat No. 38 of mouza Gondwa. The 

parties are related being descendants from a 

céimmon ancestor, one Bisram Singh, who 

died leaving two sons Mangal Singh and Lal 

Bahadur. ‘The plaintiff Gayadin represents 
“the line of Mangal Singh while the defend- 
ants represent the line of Lal Bahadur, there 
ss no dispute as to the pedigree of the par- 
It was alleged in the plaint that the 
iy of Bisram Singh descended to his 
g in equal shares and that thirty-six 
ars ago the property was divided 
artition according to which the 
Mangal Singh and Lal 
ly came into possession of 
cestral property. This 

the plaint as mahal 
ix villages one of which 
; included thé khata 
as stated tĦat in the 
yout of these six villages 
led as proprietor of a 
gards Gondwa it was stated 
was recorded as owner of a 
ta No. 46 bît that by some 
3 entered in khata No. 88 as 
-hird share only. The defend- 
made an application to ihe 
e partition of khata No. 38 
nd in that application he 
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alleged that the share of the sa was 
one-third only. The plaintiff filed an objec- e 


‘tion inthe Revenue Court to the effect that 


hé was owner of a one-half and not only ofa e 
one-third share, Accordingly, on the 9the 
December 1908, the plaintiff was directed by 
the Revenue Court to file a Civil suit for the 
determination of his rights; and this order has 
led up to the institution of the suit now under 
consideration. The principal defendant was 
Sarju Singh who denied that the plaintiff 
was owner of more than one-third ‘of the 
khata in dispute. He pleaded that both at 
the Settlement and the revision of Settlement 
the plaintiff had been recorded as owner ofa 
one-third share only and that his suit for 
declaration was barred by time. 

The Court, of first instance dismissed the 
claim on the plea of limitation. It held that 
the case was governed by the provisions of 
Article 120, Schedule I of the Limitation Act. 
This Article gives a period of six years from 
the date on which the right to sue accrued. 
The, Court of first instance held that the 
plaintiff’s right to sue was complete at- the 
time the entry he complains of was made in 
the revenue register; that the said entry had 
been made both atthe regular and revised 
Settlement with the knowledge of the plaint- 
iff’s father and of the plaintif himself, and 
that he being thus aware that that entry was 
erroneous, his suit ought to-have been brought 
within six years from the time he became 
aware of it. 

In appeal before the Subordinate Judge, he 
was of opinion that the suit was within time 
and that the plaintiff's right to sue accrued to 
him from the date of the order of the Re- 
venue Court directing him to file a suit for 
declaration of the extent of his right in khata 
No. 38 of mouza Gondwa. He accordingly 
gave ‘the plaintiff a decree f$r the Yeclara- 
tion heasked for. The defendant Sarju Singh 
comes. here in second appeal. The memoran- 
dum ‘of appeal | contains seven grounds; 
of these grounds Nos. 3, 4, 5 an@7 have not 
been argued. The first and the second 
grounds relate to the question of limitation. 
The sixth ground relates toa finding of the 
lower Appellate Court gn the question of pos- 
session. To deal first with the question of 
limitation; it is admitted by both parties 
that Article 120 Schedule JI of the Indian 
Limitation Act governs the case. The dis- 
pute is'as to éhe date from which limitation 

bd e 
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began run. According to the argument 
of the learned Counsel for appellant, the right 
to sue for declaration accrued in 1872, when 
the entry now complained of was first made in 
Settlement papers. There can be no doubt that 
the entry was made in this year and that it 
was re-produced in the papers prepared at the 
revision of Settlement which took place about 
1893. In support of his contention the 
learned Counsel relies on the case of Francis 
Legge v. Rambaran Sing .(1). That case, 
however, appears to be distinguishable from 
the one now before me. There the plaintiff 
came into Court praying for a declaration 
that they were entitled to possession of 
and were in possession of certain property in 
mouza Bataura. Their suit was brought on 
the 15th of May 1895 and the sole cause of 
action which they alleged was an order made 
on the 28th of June 1883 by the Settlement 
Officer by which their names were expunged 
from the village papers in respect of the 
property in dispute and by which the namə 
of the defendant was entered as being in 
possession. It was held in that case that the 
suit was barred by limitation. The plaintiffs 
themselves alleged that what gave them their 
right to sue was the errcnzous entry made in 
the Settlement papers nearly twelve years 
before the date of suit. In the present case 
the plaintiff’s statement is that his right to 
sue accrued from the date on which he was 
ordered by the Partition Court to file a suit for 
. declaration as to the extent of his share in 
the khatain dispnte. The Subordinate Jndge 
_in dealing with the question of limitation re- 
lied upon the case of Har Dayal v. Udit 
- Narain Singh (2). Healso referred to another 
case reported as Sripal Singh v. Sital Bakhsh 
(3) and also to the case reported in Ilahi 
Bakhsh v. Harnam Singh (4), The learned 
Counsel far the respondents also refers to the 
cases of Thakur Chatar Dhari Singh v. 
Bhagwan Din (5). and Makeshur Parshad v. 
Mohamed Ewaz Ali Khan (6). In my opi- 
nion the decision of the lower Appellate 
Court on the questiou of limitation is correct, 
and I agree that in the present case limitation 
began to run from the 9th December 1908, 
the date of the order of the Partition Court. 
(1) 20 A. 35. . 
5 8 O. O. 30. 

(8) 8 O. C. 303. 

(4) A. W. N. (1898) 215. 

(5) 7 O, C. 187 
(6) 7 O. 0. 372. .. é 
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The lower Appellate Court has found as 
a matter of fact that the plaintif€ has 
been all along in possession of a one-half 
share in the khata in dispute and he held that 
in these circumstances the right of the plaintiff 
was only effected from the date above-men- 
tioned when the Revenue Court instead of 
accepting his statement that he was owner 
of a half share directed him to sue fora 
declaration to that effect. Previous to this 
date there was nothing in the mere entry o 
the plaintiff’s name as owner of a one-third 
share to make it necessary for him to sue 
for a declaration of his right. He was in 
possession of a half share as found by the 
Court below. Counsel for the appellant has 
referred to Exhibit A3, a copy of the. petition 
of the plaintiff Gayadin dated 7th of January 
1901. From the contents of this petition 
it would appear that on that date partition 
proceedings relating to mouza Gondwa were 
pending before one of the Revenue :Courts in 
the Sultanpur District. Gayadin’s petition 
was tothat effect that he wasa sharer anda 
Lambardar in that villageand that he consent- 
ed to the application for partition. He prayed 
that a separate mahal might be erected con- 
sisting solely of his share in the property as 
described in the khewat. It is claimed that 
by reason of this petition the present suit 
brought by Gayadin is barred as he then 
asked for partition in accordance. with the 
khewat entry which he now declares to be 
erroneous. I do not see how this can. affe 
the question. The amount of the share ig 
stated in that petition and there is nothi 
show that Gayadin believed then 
share was anything less than he 
it to be. Nor does it appear 
partition proceedings his rig 
of khata No. 88 was deine 
fore, agreeing with thelower 
that the suit was within time. 
The only other ground of appea, pregsed,is 
No. 6 in which it is argued that the Court À 
below ought to have read 'the evidence 
of possession in the light of joint owaership 
and ought to have given a definite finding on 
it. Iam not quite clear what is meant by 
this. The plaintiff maintained that he had 
been in possession of a half share of the 
khata in dispute all along, and the Subordi- 
nate Judge has found on this point in his 
favour. An attempt was made by the defend. 
ants to make ont that the plaintiff's pdésseg. 
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sion could not be referred to ownership of a 
half share. They alleged that if he were in pos- 
session of more than a one-third share, he had 
accounted to them yearly for the profits of 
any land he held.in excess of his one-third 
share. The learned Subordinate Judge found 
. that this defence was not true and that 
accounts had not been adjusted in the manner 
described. His finding on the question of pos- 
session is as definite as can be and cannot be 
challenged in this Court. 
The appeal is dismissed with costs. 

Appeal dismissed. 





ALLAHABAD HIGH COURT. 

Szconp Crvit Appeat No. 651 or 1910. 

March 17, 1911. 
Presenti:—Mr. Justice Banerji and 
Mr. Justice Griffin. 

SRI CHAND—Derenpant— APPELLANT 

versus - 
NIADAR SINGH—PtaintirF— RESPONDENT. 

Contract—Interest, high rate of ~Unconscionable bar- 
gain—Mortgage—Purchaser of equity of redenuption— 
Whether entitled to plead unconscionable bargain in a 
suit by mortgagee —Pleadings. 

The mere fact that the rate of interest stipulated 
for in a mortgage-deed is high is not sufficient 
to justify the conclusion that the bargain was 
unconscionable. 

Dhanipal Das v. Maneshar Buksh Singh, 28 A. 570; 
40. L. J. 1; 1 M. L. T. 205; 3 A. L. J. 495;9 0. ©. 
188; 8 Bom. L. R. 491.; 10 C. W. N. 849; 16 M. L. J. 
92 ; Meghraj v. Hargayan, 7 A. L. J. 655; 7 Ind. Cas. 
, referred to. 
urchaser at an auction sale of the equity of 
tion is entitled to plead that the stipulation 
rest’ is hard and unconscionable. 
peal from the decision of the 
e of Meerut, dated the 20th 





















lath Sen, for the Appellants. 
had, for the Respondents. 


nt.—The suit out of which 
arisen was brought by the 
smog 0geaddV at to enforce a mortgage 
-o10y} ‘plod I “tdof August 1897 by the 
pwys Jey 3 03 Sunder. The appellant, Sri- 
esoy} urt YeWarchaser of the mortgaged pro- 
o sass MOSution of a money-decree. One 
sıq yeyjans raised by him in his defence 
o} Suat the stipulation as to the rate of 
gousst was “hard and improper”. The bond ! 
gdres a sum of Rs. 50 to be re-paid with ! 
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The Court of first instance held akı this 
stipulation was neither hard nor unconscion» 
able, and decreed the plaintiff’s claim. 

On appeal the learned Judge, referring to 
the fact tbat the mortgagor was a 'youth, 
of 19, that the. value of the mortgaged pro- 
perty was Rs. 4,000 and more than sufficient 
to secure the money borrowed, and that the 
rate of interest was high, expressed the opinion 
that “such a bargain might be considered to 
be a hard and unconscionable one.” “He, 
however, held that Sri Chand, the purchaser, 
could not plead that the stipulation ‚was a 
hard and unconscionable bargain and was 
bound to pay the principal amount and com- 
pound interest at the rate agreed upon. 

We do not agree with the view expressed 
by the! learned Judge as to Srichand’s right 
to contest the validity of the stipulation as to 
interest. But holding the view thab we do 
on the other question raised in the case, we 
do not deem it necessary to decide this point. 
We are of opinion that the Court of first 
instance was right in holding that the stipu- 
lation as to interest was not hard and un: 
conscionable. The latest pronouncement on 
the point of their Lordships of the Privy 
Council was made in Dhanipal Das v. 
Maneshar Baksh ‘Singh (1). In that case their 
Lordshins held that the Court “ could not 
give relief from a transaction or contract 
merely on the ground that it was a hard 
bargain except perhaps when the extortion is 
so Breat as to be of itself evidence of fraud, 
which is not this case. In other cases 
there must be some other equity aris-- 
ing from the position of the parties or the 
particular circumstances of the case”. In 
the case before us there is no evidence of any 
circumstance which would justify the Court 
in holding that the stipulation as to inerest 
was procured in an unfair mannet. As was 
Observed by one of the learned Judges who 
decided the case of Meghraj v. Hargayan (2), 
In all cases,of this kind the Court must 

[look tothe facts and circumstances of the 
l case and unless in a case there is unfair deal- 
ing the Court must enforce the contract-made 
In the case before us there 
is no suggestion of yndue influence or unfair 


, dealing. The only plea raised on the question 


(1) 28 A. 570 (P. O.) ; 4 ©. L. J. 1; 1 M. L. T. 205; 


5 173 À. L. J: 475;9 0. 0. 183; 8 Bom. L. R. 491; 10 ®© 
<ompound interest at the rate of 2 per cent.j W. 


. N. 849; 16 M. L. J. 292. 
(2) 7A. b. J. 650; 7 Ind. Cas. 261, 
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of intQrest was, as we have pointed out above, 
that the stipulation as to interest was’ hard 
and improper. The mere fact that the rate 
of interest was high, which it undoubtedly is 
in this case, is not sufficient to justify us in 
holding thatthe bargain was an unconscionable 
one and the parties who entered into it 
Should be relieved from the liability incurred 
by them. In this view we are of opinion 
that the decree of the learned Judge of the 
Court below is right and this appeal must 
fail. We accordingly dismiss it with costs, 
including fees on the higher scale. We 
extend the time for payment of the mortgage 
money for a period of four months from this 
date. 


Appeal dismissed. 





OUDH JUDICIAL COMMISSIONER’S 
COURT. 

Seconp Crvit APPEAL No. 131 or 1911. 
April 21, 1910. 
Present:—Mr. Evans, A. J. ©. 
BALJIT SINGH AND anotHer— 
DEFENDANTS—A PPELLANTS 
versus 


BAHADUR SINGH AND OTAERS— PLAINTIFFS 


— RESPONDENTS. 

Mortgagor and mortgagee, rights of —Splitting up of the 
mortgaged property with the consent of all parties, effect 
of —Loss of rights in execution of a decree based on a 
prior mortgage. 

In 1878 A. mortgaged a share in a certain village 
to R. ln 1881 he mortgaged the samo property to- 
gether with another share to the plaintiff and one 
8S. In 1885 R. brought a suit upon his mortgage and 
obtained a decree for sale of the mortgaged pro- 
perty. To this suit the mortgagees of 1831 were 
parties. Before this decree was actually put into 
execution, the heirs of the mortgagors redeemed 
half the property mortgaged from S. in 1893. In 
1906 the prior mortgagee R. put his decree into 
execution 4nd got®the other half of the mortgaged 
property sold. Ona suit by the plaintiff to recover 
half the morigaged property, it was held that the 
mortgage security had with the consent of all the 
parties, viz, the heirs of the mortgagors aud the mort- 
gagees, been split up into two portions and the portion 
redeemed in 1893 was not liable to the claim of the 
plaintiff, nor could the other half of the mortgaged 
share be recovered by the plaintiff, as whatever 
rights he had were lost in execution of the decree 
based on the prior mortgagg, The plaintiff's suit was 
therefore, dismissed in toto, 


Appeal against the order of the District 
Judge of Hardoi, dated 8th January, 1909, 
modifying that of the Subordinate Judge, 
Hardoi, dated 25th Julg, 1908. . 


“under the deed 


15 mon 
pe ona, 
Pandit Gokaran Nath Misra, for ta s ufreg 
pellant :— oe B JO dat 

Mr. Mohammad Wasim, for the Bie, Seer 
ents. I qs} 


Judgment.—This is an i IS ou 9 
against an order of the Distr 302 Ai 3 M 
Hardoi granting a decree in fga a3 ae joa 
respondents for Rs. 800. Th oF ; e 

; ~~ g ‘ojyndsip ut a 
case, so far ag they are Tr qorqa ut uspuoy 
appeal, are as below One Tos sai 

. 18 JO B}SISU09 ‘ TBAB) 
mortgaged a share of 1 bist, equiosap “Wod 
Jodhapur Ekghara on the! peg P SES 2 
1878 to one Raghunath Sing SUKO FALU 13 [en 
30th May 1881 he mortgaged «!1°°48e4 gan i 
property together with a share ine. ih asa 
village to Bahadur Singh plaintiff gwae 
deceased) and one Sahib Singh 4 
Rs. 1,600. This was a usufructuary morts S Sa 
gage. On the 13th January 1885 Raghu Nath wo 
Singh brought a suit upon his mortgage 
of 1878 and obtained a decree for sale of 
the mortgaged property. To this suit the 
mortgagees of 1581 were parties. Ausan 
Singh died after this and his heirs, now 
represented by the appellants, redeemed 
half of the 13 biswas share mortgaged 
of 1881 by payment of 
Rs. 800 to Shib Singh. This was in De- 
cember 1893. In February 1894 Raghunath 
Singh sold the decree of 1885 to Mashal 
Singh and Jograj Singh. Jograj Singh is 
the son of appellant, Guman. Singh, 
Mashal Singh is the nephew of appellants 
Baljit Singh, and Kallu Singh. In J 
1906 one-half of 14 biswas share in J 
pur Ekghara was put up to sale’ z 
cution of the decree of 1885 and 
ed by Mashal Singh and Jograj 
got mutation of names eff 
favour on the 2ist Septe 
the plaintiff Bahadur Sin $6 possessio 
half of the mortgaged share in Jodhapur 
Eikghara and he filed the present suit for 
possession of a 10 biswansis odd shaze. The 
Court of fifst instance granted him a def 
cree for 6} bdiswansis. The_ present appel- 
lants appealed to the District Judge. The 
learned Judge found that, although the plain- 
tiff was not entitled to possession of any 
property, he was nevertheless, entitled to 
a decree for Rs. 800 being his share of 
the mortgage-money under the deed of 
1881. Against this decision this appeal has 
been preferred by the appellant and the 
plaintiff has put in an objection “to the 
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effect that the learned Judge should have 
affirmed the decree of the Court of first 
instance and granted the plaintiff a decree 
for possession of 6; biswansts, I am un- 
able to uphold the decision of the learned 
Judge. It is conceded on behalf of the re- 

:  gpondent that when half of the 12 biswas 
share was sold in execution of the decree 
of 1884 the plaintiff-respondent, who was 
a party to that suit, lost his rights as a 
mortgagee because he did not pay the 
amount due under the prior mortgage of 
1878 which he was entitled to do under 
the decree of 1885. It is, therefore, con- 
ceded that so far as half of 1} biswas 
share in Jodhapur Ekghara is concerned 
the plaintiff-respondent has no remedy. 
With respect to the other half, which 
was redeemed by the appellants in 1893 
from Shib Singh,the co-mortgagee of the 
plaintiff-respondent under the. deed of 1881, 
it is contended that the mortgage was an 
indivisible mortgage and the learned Judge 
was wrong in holding that it amounted in 
fact to two mortgages of 123 biswansis 
each. I find, on examination of the mort- 
gage-deed, that there was no specification 
of the shares and the mortgage security 
was a joint one in favour of the two co- 
mortgagees, but the learned Pleader for 
the appellant has called my attention to 
two Exhibits A5 and A7. Abis khewat 
of 1895 and A7 is an application made by 
Singh plaintiff-respondent, after 
roperty had been sold at auction in 
n of the decree of 1885. The khewat 
shows that Bahadur Singh was 
das the sole mortgagee of 123 
and in the application (Ex- 
is a clear admission that 
ed property had been 
redeemed by the heirs of Ausan Singh on 
payment of Rs. 800. The exact words 
are as below:— Minjumla ek biswa 
* panch “biswansa mazkur ke 19% biswansa 
hagiat Guman Singh wa Baljit Singh wa 
Mashal Singh” wagutrah wursa Ausan 
Singh ne ba galar mubligh Rs. 800 nisi 
gar rehan musomme Shib Singh murthin se 
fak rehan kar li.” From this latter docu- 
ment I havé no hesitation in holding that, 
‘whatever may have been the original 
character of the mortgage of 1881, the 
mortgage security was split up in 1893 
with the consent of all concerned, namely, 
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the heirs of the original ee | and 
the two mortgagees Bahadur Singh and 
Shib Singh. Therfore, that portion of the 
mortgaged share, which was redeemed in 
1893 by the heirs of the mortgagor must 
be considered as a share separately mortgag- 
ed tol Shib Singh and with respect to 
that property, the platintiff-respondent can 
have ho claim for possession or for re- 
covery of any portion of the mortgage- 
money. With respect to the other balf'õf., 
the mortgaged share, which was sold in 
execution of the decree to which the plain- 
tiff-respondent was a party, it is conced+ 
ed that he lost whatever rights he had 
as a! mortgagee because he did not avail 
himself of the terms of the decree under 
which he was entitled to redeem the prior 
mortgage in order to keep his own security 
alive. Iam, therefore, unable to find that 
the plaintiff- respondent, is, upon the facts be- 
al the Court, entitled to any decree 
whatever either for money or for posses- 
sion, of the property. I dismiss the objec- 
digi taken by the respondent and, accept- 
ing the appeal, dismiss the claim with costs 
in all Courts. 
Appeal accepted. 





| 
| 
0UDH JUDICIAL COMMISSIONER’S 
COURT. 
iSecoxp Crvit Appza, No. 235 or 1909. 
| . December 9, 1909. 
| Present: :—Mr. Chamier, J. C., and 
| Mr. Evans, A. J. C. 
| Maharaj DEBI DIN— Derenpans— 
| APPELLANT 
versus 


MANNU SINGH AND OTaERS— DEFENDANTS 


RESPONDENTS. 

Transfer of Property (Act IV@ of 1882), s. 62— 
Lis pendens, doctrine of—Mortgage effected during the 
pendency of a suit, validity of —Swb-mortgagee, rights of. 

Tn 1880 one C. mortgaged a certain share to R. and 
8. | with posseséion. „ Three deeds of further charges 
were also subsequently executed. One B. becamo 
entitled to aith of the interest of the mortgage 
executed by C. In 1896 the father and guardian of 
Bl sub-mortgaged that ith share tothe appellant 
undertaking to puthim in possession if the money 
was not paid within one year. B. ratified the deed 
when he came of age. IA 1905 the appellant sued 
for possession of the property mortgaged to him 
impleading B., his original mortgagor, and other per- 
sons representing the original mortgagees R. and S, 
The summons toC, in that suit was served on 
January 22nd, 1905. Dwing the pendency of that 
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case, tha§ is, on February 16th, 1905, O. mortgaged his 
share to the respondents. Subsequently, the respond- 
ents redeemed the four mortgages made by C. The 
appellant’s suitin the meantime proceeded and he got 
a decree for possession of the }th share as asub- 
mortgagee. .The respondent brought the present 
suit for possession of the said share against the 
appellant; : 
Held, that under section 52 of tho Transfer of Pro- 
. perty Act the respondent could not take a valid mort- 
gage and in order to take possessionof the share 
mortgaged to him he must pay to the appellant ith 
of the money due on the basis of the four mortgages. 
’ Appeal against the order of the District 
Judge Sitapur, dated 17th March 1909, up- 
holding that ofthe Subordinate Judge, Sita- 
pur, dated 13th April, 1908. 


Pandit Gokaran Nath Misra, for the 
Appellant. 
Mr. A. P. Sen,for the Respondents. 
Judgment. 
Chamier, J, C.— This is an appeal by 


one of the defendants in a suit brought by 
the respondents Munnu Singh, Kallu Singh 
and Gajraj Singh. The suit was decreed by 
the Subordinate Judge whose decision was 
affirmed by the District Judge. The facts 
which are somewhat complicated are stated 
at length in the judgment of the Subordinate 
Judge. For the purposes of the present 
appeal they may be set ont very shortly. 


On February 17th, 1880, one Chandrika 
mortgaged a four-anna share in mouzah 
_Neigadhi, a hamlet of Dharauli, to Rohan 
Singh and Surat Singh for Rs. 4,520 for 10 
years with possession. By three other deeds, 
dated February 17th 1880, and July “nd, 
1887, he mortgaged the same share for 
further advances amounting to Rs. 1,336. 
Under circumstances which need not be de- 
tailed here, one Balbhadar Singh became 
_ entitled to one-fourth of the interest of the 
` mortgagees under the deeds executed by 
Chandriké, that $ to say, to a one-anna share. 
On February 22nd, 1896, Tilak, the father 
‘and guaidian of Balbhaddar, sub-mortgaged 
that. share to the present appellant, under- 
taking that if the mortgage-money was not 
paid off within one year he would put the 
appellant into possession. That deed was 
ratified by Balbhaddar when he came of age. 
On January 12th 1205, Qebi Din brought'a suit 
for possession.of the property mortgaged to 
him, impleading Balbhadar and Tilak already 
m.utioned, Tikam Singh, a person whom 
Tilak had purported to give part of the mort- 
gaged. property, Jawahir Singh, a person who 
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claimed under a sub-mortgage from Tikam: 
Chandrika, the original mortgagor, and other 
persons representing the original mortgagees, 
Rohan Singh and Surat Singh. The sum- 
mons to Chandrika in that suit was served 
on him on January 22nd 1905. During the 
pendency of that case, z.e.,on February 16th 
1905, Chandrika mortgaged his four-anna 
share to the plaintiffs-respondents, Munnu 
Singh, Kallu Singh and Gajraj Singh, with 
possession. , Five days later these persons 
redeemed the four mortgages made by Chand- 
rika in 1880 and 1887 by payment of what 
was due upon them to the representatives, or 
the persons whom they treated as the repre- 
sentatives, of the original mortgagees but 
they made no payment to the present ap- 
pellant. The latter’s suit in the meantime 
proceeded and on August 17th 1905 he got 
a decree for possession of a one-anna share as 
sub-mortgagee. 

The case for the plaintiffs-respondents is, 
that they are not bound by the sub-mortgage 
to the appellant of which they had no notice, 
and that as they. have paid off all that re- 
mained due on the original mortgages made 
by Chandrika Singh, they are entitled to 
possession as against the appellant. The 
appellant, on the other hand, contends 
that inasmuch as the plaintiffs-respondents 
acquired their interest as mortgagees during 
the pendency of his (the appellant’s) suit for 
possession of the property as sub-mortgagee, 
the plaintiffs-respondents are bound by th 
result of that suit and cannot challenge 
right to possession. He also allege 
they are bound by the mortgage bec 
mortgagor Chandrika, at all events 
of the sub-mortgage and th 
spondents who claim under, 
by that notice. It appear: 
pellant’s first contention 
Din sued in January 1905 
to possession of the prop 
sub-morigageée thereof. 
of that suit Chandrika, 
purported to transfer t 
to the plaintiffs-respo 
them aright to posses 
mortgages. 
that the case,alls within 
52 of the Transfer of 






















affect the rights of the appellant 
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decree which he obtained on August 17th, 
1905. In my opinion, the decisiuns of the 
Courts below on this point are wrong and 
should be set aside. It is unnecessary to 
consider the question of justice. 


In their plaint the plaintiffs-respondents 
claimed, in the first place, an unconditional 
decree for possession and for mesne profits as 
against all the defendants including the appel- 
lant but they said that if ‘it was found that 
any sum of money was payable by them 
before they could take possession they were 
prepared to pay that sum. The appellant has, 
from the very first, admitted the right of 
the plaintiffs-respondents to take possession 
of the property mortgaged to him on paying 
to him jth of the original mortgage-money 
(a larger sum is due to him but, of course, 
he cannot claim more than his mortgagor 
could have claimed). It is conceded that 
the amount due on the mortgages of the 
four-anna share was Ks. 7,100 at the 
time when the plaintiffs-respondents purport- 
ed to redeem those mortgages. The par- 
ties are agreed that in the view which we 


take of the case the plaintiffs-respondents ` 


should be required to pay to the appellant 

one-fourth of that sam, viz., Rs. 1,775. 

I would allow this appeal, set aside the 

decrees of the Courts below and give the 
. plaintiffs-respondents a decree for posses- 
sion of the one-anna share in dispute upon 
payment by them within three months from 
e date of our decree of the sum Rs. 1,775, 
ayment is not so made their suit will 
In eitlier event, the plain- 
must .pay the costs of 
t-appellant in all three Courts, 
sisted up to the last that they 
nconditional possession of 
he appellant has all along ` 
urrender it to them on 
nount now found to be 
e no order as to costs 
"o this case. 


















3 application of section 
Property Act, 1882, to 


med his suit on 12th Janu- 
ne subsequent transfer with 
to the respondents on 16th 
1905 is to that extent invalid, 





INDIAN CASES. 


1 
T 
| 
i 


[1911 


{ 


because it affected the right of al appel- 
lant to possession of the property in suit. 
So far, however, as the mortgage in favour 
of the respondenta does not conflict with 


the particular right to the property adjudi. 


cated! upon in the suit the transfer is not 
void land, therefore, the respondents: are en- 
titled as mortgagees to redeem the property. 
The! fact that the alienation took place 
pendente lite relieves us from the necessity 
of expressing an opinion on the question 
whether the respondents are bound by a 
sub-mortgage of which they apparently had 
no direct notice. I am not prepared at 
present to accept the contention that notice 
to the mortgagor is necessarily notice to 
the! mortgagee, but for the purposes of this 
casé no decision ou this point is called for. 


I concur with my learned colleague as to` 


therorder which should be passed in this case. 
1 


|| 


OUDH JUDICIAL COMMISSIONER'S 
COURT. 
| SECOND Civit APPRAL No. 250 or 1909. 
| January 25, 1910. 
| Present: —Mr. Evans, A. J. ©. 
! TOTA RAM—PLAINTIFF— APPELLANT 
| , versus 
| JOHN'S FLOUR MILL, DELHI— 
Darenpant—Responpenr. 


(Contract Act- (1X of 1872), ss. 39, 49 and 93—Refusal i 


to'take delivery of all the goods, effect of—Failure to 
per form one’s own purt of contract—Damages, liability 
tol pay in case where one party does not perform his 
part, 

i In September 1907 the appellant agreed to purchase 
ftom the respondent certain flour, the terms of the 
contract being, “Ready delivery within one week”, 
No delivery was taken within one week nor did theap- 
pellant ask for the same. In October 1907 the respond- 
< ent ttelegraphed tothe appellant asking where to 
despatch the-goods to. The app@llant ineeply asked 
only for half the goods. The respondent refused to 
supply and cancelled the contract. The appellant 
then insisted upon the delivery of the whole. 
respondents’ refusing to comply the appellant brought 
a suit for damages against him: ‘ 

Held, that the appellant was not entitled to any 
damages inasmuch as by not asking delivery of all 
‘the goods within one week, he had not performed his 
‘part of the promise and could not, therefore, call 
upon the respondent to perform his. 
| Sooltan Chund v-..SMiller, 4 U. 252;3 0. D. R. 
1287, Simson v. Virayya, 9 M. 359; Rash Behar y Shaha 
iv, Nrittya Gopal Nundy, 33 C. 477; 3 ©. L. J. 219, 
‘referred to. 


, Appeal against the a een and d2cree 
of the District Judte, Lucknow dated the 


On - 


~ for breach of contract. 


_ waggon-load each of atta and maida. 
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22nd March 1909 confirming that’ of the 
Sabordinate a; of Lucknow, dated 25th 
* May 1908. 


Pandit Gokaran Nath 
dant. 
Mr. T. O. Morton, for the Respondent. 


Judgment.—This is anappealagainst 
an order of the District Judge of Lucknow 
dismissing the appellant's claim for damages 
Itake it, that the fol- 
lowing facts are established. On the 17th 
September 1907, the appellant agreed to 
purchase from the respondents certain 
flour as set forth in a written contract. 

The terms of the ‘contract are “Ready 
delivery within one week.” No delivery 
was taken within one week nor did the 
appellant ask for delivery. Onthe 4th Octo- 


Misra, for the Appel- 


, ber 1907 the respondents wired to the ap- 


pellant “Wire where to despatch ‘(atia) flour. 
Contract was-‘ready.” On the 9th of October 
the appellant replied by a wire asking the 
respondents to despatch to Lucknow one 
It is 
admitted that if the appellant had asked for all 
the atta and mazda as set forth in the written 
contract of the 17th September, 1907, he 
should have asked for two waggon-loads each. 
On the 10th October 1907, the respondents 
wired “Your contract was '25th, wired you 
4th October. No reply came. Cannot supply 
you now. Contract cancelled.” After this, 
the appellant wrote a letter on the 12th 
October 1907 for delivery in full. This re- 
quest was not complied with. The Courts 
-below have concurrently found that the 
respondents were justified in cancelling the 
contract and refusing to supply the atta and 
maida referred to in the contract of the 17th 
September 1£07, and the only question now 
before this Court®is whether this decision is 
correct. The grounds of appeal may be 
summarized as below:—First that the Courts 
below placed an erroneous construction on the 
terms of the cantract dated the 17th Septem- 
ber, 1907. Secondly, that the respondents by 
their wire dated the 4th October 1907, 
modified the terms of the original contract 
and, therefore, have no right to rescind the 
contract on the ground that the appellant 
had asked for delivery of only half the goods. 
Thirdly, that the conduct of the parties shows 


that the original time fixed for the perform- . 


ance of the contract wei no essential part 
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thereof. Fourthly, that the respondents should 
have first given the appellant notice that 
the contract would be rescinded if delivery 
of the goods in full were not taken. I 
understand that the argument of the learned 
Pleader for the appellant is that the origi- 
nal contract meant that the respondents 
weré bound to deliver the goods within one 
week and the appellant was bound to lake 
delivery within one week. This contract 
was cancelled by the telegram of the 4th 
October, 1907, and it should be assumed 
that a new period of seven days should be 
counted from the 7th October, 1907. Even 
if this argument were accepted, it is clear 
that the appellant never asked for delivery of 
all the goods within one week and under 
section 93 of the Contract Act, which is 
included in Chapter VII (Sale of goods), the 
seller of goods, in the absence of any special 
promise, is not bound to deliver them until 
the buyer applies for delivery. 

The learned Pleader for the appellant has 
referred to section 49- of the Contract Act 
which is as below: — “When a promise is to 
be performed without application by the promisee, 
and no place is fixed for the performance of it, 
it is the duty of the promisor to apply to the 
promisee to appoint a reasonable place for the 
performance of the promise, and to perform it 
at such place.” But I hold that it is only a 
general provision and in the case of a con- 
tract forsale of goods is modified by section 
98. The following cdsés have been cite 
cn behalf of the appellant. The M: 
Steel and Iron Co., v. Naylor, Benzon 
(1); Sooltan Chund v. Schiller (2); 
Virayya (3); Rash, Behary Shaha 
Gopal Nundy (4). ` 

The ruling in Rash B 
Naittya Gopal Nundy ( 
apply because that wa 
different contracts, were 
Chund v. Schiller: (2) and Si 
®) the leaned Judges found 

pecial facts in those cases that ‘the defend- 
ala were not entitled to rescind the priginal 
contracts. But each case mut be.consider- 
ed on its merits, and even assuming that 
there was a fresh contract in consequence 


of the respondent’s telegram ‘of the 4th 
(1) 9 A. C. 434; 53 L. J. Q. B. 497; 51 L. T. 636; 
32 W. R. 989. 













(2) 460. 252; 3 C. L. R. 287. 
(3) 9 M. 359. 
(4) 88 C, 47733 C, D. J. 249, . 
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October 1907, I hold that section 39- of the 
Contract Act could be applied because the 
appellant had not asked for delivery of all 
the. goods within one week from the 4th 
October 1907 and, therefore, impliedly re- 
fused to perform the contract in’ its 
entirety. I hold that time was au 
essential part of the contract as the price 
of flour was rapidly rising just at this time; 
and it was, therefore, necessary that the 
appellant. should apply for delivery of all the 
goods within the period specified in the 
contract. I wish to note that, in arriving 
at this conclusion, I only assume for the 
sake of the argument that there was a 
fresh contract in consequence of the telegram 
of the 4th October, 1907 but I do not mean 
to decide that the telegram of the 4th 
October, 1907, amounted to a fresh contract 
within the meaning of section 62 of the 
Contract Act. I hold that the decision of 
the Court below is correct and dismiss the 
appeal with costs, 
` Appeal dismissed. 


PUNJAB CHIEF COURT. 
Ssconp CIVIL APPRAL No. 381 or 1909. 
Maret. 29, 1911. 
Present:—Mr Justice Shah Din. 
GANDU MAL-—-DRFrENDANT — APPELLANT 
i versus 
UDHO-—PLAINTIFE AND OTHERS— 


DEFENDANTS— RESPONDENTS. 
itation Act (XV of 1877), Sch. II, Art. 135— 
tween mor igagees —Mor tgagee not entitled as 
to redeem a prior mortgage—Principles 


















` of Schedule II to the Limitation 
ition to a case where the mortgagor 
defendant and the real dispute 
me rhortgagee is entitled to 
ssion of the mortgaged pro- 
rtgagee in possession. 

Fie Full Bench ruling in Gokal 
n, 59 P. R. 1907 is not applicable to 


ragporigagee cannot, a$ of right, re- 
00? 


t (© 
oS up OF dated the 21st Decem- 
wot yout so hat of the Munsiff, lst 
sted the 40th August 1908. 
she Appellant, 
b, for the Respondents, 
on Surt, This appeal and appeal 
2 J are connected together and 
09 tid of by one judgment, 
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aks facts are very fally stated in d judg- 
ment of the. learned Divisional Judge, and 
it ig unnecessary to repeat them here. The 
questions for decision in each of these two 
appeals, tire,— 

(1) Whether the plaintiff’s suit is barred. 
by limitation under Article 135 of the Limi- 
tation Act and 

(2) Whether the mortgage effected i in the 
one case in favour of Thakur Das in respect 
of 62 kanals of land on the 26th July 1889, 
and that effected in the other case in respect 
of 62 kanals 11 marlas in favour of Duni 
Chand on the 22nd March 1892 were incom- 
plete and unenforceable by reason of the pri- 
or mortgagee Budha Mal, who held possession 
under his mortgage dated the 26th July 1876 
not| being paid off promptly or within a reason- 
able time after the dates of the aforesaid 
mortgages. 

|. Upon the first question I unhesitatin gly agree 
with the Divisional Judge that Article 135 of 
the Second Schedule of the Limitation Act 
has no application to the facts of this- case. 
Here- the real dispute i is as to whether the 
puisne mortgagee is entitled to’ redeem -the 
prior mortgage in favour of Budha Mal and 
to take possession of the land from him, and 
in kuch suit the mortgagor is merely a, pro 
forma defendant as he is not in actual posses- 
sion of the mortgaged property. I do, not 
see! how it can be said that the mortgagor’s 
right to possession determined when he 
executed the mortgage deed in favour of the 
puisne mortgagee, for at that time it was the 
prior mortgagee who was in possession and 
his} possession could not be considered as: 
that of the mortgagor. Article 135, therefore, 
is entirely inapplicable and as it is not urged 
thak the suit is barred by any other Article of 
the| Limitation Act, the finding on the first 
question must be against thé appellant. 

Upon the second question I do not think 
that the Full Bench ruling in Gokal Chand v. 
Rahman (1) applies to the facts of these two 
cases. In the one case it was -optional with 
Thakur Das under the express terms of his 
mortgage-deed toredeem the prior incumbrance 
at his own convenience, and even if it were not 
80, [fail to see how Thakar Das on payment 
of Ra. 191 to ihe prior mortgagee Budha Mal, 
could have asked Budha Mal as of right to 
let him redeem 62 kanals of land out cf an 


area of 124 kanals which was in Budha Mal’s © 
qd) 59 P. R. 1907 (F. *B.). 
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possession under the deed of 1896. Such par- 
* tial redemption was not competent to the 
puisne mortgagee without the consent of the 
prior mortgagee, and there is nothing to show 
that Budha Mal was ever prepared to give 
such consent. Similarly, in the other case, 
Duni Chand could not on payment of Rs. 200 
to Budha Mal compel him to relinquish posses- 
sion of 31 kanals of land only, and under the 
terms of the mortgage-deed Duni Chaxd could 
not be deemed to haye been required to make 
prompt payment of Rs. 200 to Budha Mal. 
For these reasons, I hold that the view 
taken by the Divisional Judge in each of these 
two cases is correct and I accordingly maintain 
his decrees and dismiss both the appeals with 
costs. 


Appeal dismissed. 


OUDH JUDICIAL COMMISSIONER’S 
COURT. 

EXEOUTION OF DECREE APPEAL 49 or 1910. 

January 16, 1911. 
Present:—Mr. Evans, A. J. ©. 

Babu AMIR CHAND—DECREE-HOLDER— 

APPELLANT 
Versus 


Babu NARSINGH NARAIN AND OTHERS— 


JUDGMENT-DEBTORS— RESPONDENTS. 

Limitation Act (IX of 1908), ss. 14 (2) and 15 (1) 
and Art. 18—Time taken in defending another suit, 
exclusion of—Bona fide prosecution of a case in another 
Court—Injunction or order, necessity of, in order to 
exclude time—Exclusion of time for purposes of limi- 
tation—Civil Procedure Code (Act V of 1908), O. 
XXXIV, r. 6—Hxecution proceedings, application in. 

The appellant obtained a mortgage-decree against 
respondents on the 15th October 1900 for sale of the 
mortgaged property. The decree was made absolute 
on the 12th August 1902. The mortgaged property 
was sold on the 25th June 1906 and a portion of the 
deoree was realized, On the 24th July 1906 one of the 
respondents instituted a suit asking for a declaration 
that the mortgage-decree of 1900 and the sale there- 
under were not binding on him. The suit was dis- 
missed by the first Court but was decreed by the 
District Judge on appeal on the 30th April 1907. 
The latter decision was again reversed in second ap- 
peal on the 8th July 1908. On the 8th December 1909 
the present application for execution was made. On 
objection by the judgment-debtors-respondents that 
the application was time-barred, it was urged by the 
decree-holder that the geriod between the 30th 
April 1907 and the 8th July 1908, during which time 
the mortgage-decree was in abeyance, should be 
exoluded: 

Held, that the application for execution was time- 
barred. The appellant could not claim the benefit of 
section 14 clause (2) or ofe8ection 15 clause (1) of the 
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Limitation Act of 1908. The former section applies” 
only to a case where aperson makes a bona fide appli- 
cation to a Court without jurisdiction and the latter 
only to a case where the execution of a decree has 
been stayed by an injunction or order: f 

Held, further, that even on general principles of 
equity, the appellant was not entitled to exclude the 
period between the 3(th April 1907 and the 8th, 
July 1908: 

Held, lastly, that an application under Order XXXIV, 
rule 6 of Civil Procedure Code,1908, must be treated 
as an application in execution proceedings to which 
Article 18 of the Limitation Act would apply. 

Ram Raghubir v. Mussammat Zahur-wn-Nisa, 6 0.0. 
114, followed. 

Prannath Roy v. Rookea Begum, 7 M. I. A, 823; 4 W. 
R. 37 (P. CO); Rajah Enayet Hossein v. Sayed Ahmed 
Reza, 7 M. I. A. 288, Musammat Rannee Surno Moyee 
v. Shoshee Mokhee,12 M. I. A. 244; 11 W. R. 5 (P.C; 
2 B.L. R. 10 (P. O); Bassu Kuarv. Dhum Singh, 
11 A. 47; Lakhen Chandar Sen v. Madhu udhan, 35 C. 
209; 3 M. L. T. 90;5 C. L. J.59; 12 0. W. N. 326, 
referred to. 


Appeal against the order of the District 
Judge, Fyzabad, dated the 8th May 1910, con- 
firming the order of the Munsif, Fyzabad, 
dated the 25th January 1910. 

Babu Isward Prasad, for the Appellant. 

Pandit Gokaran Nath Misra, for the Re- 
spondents. 

Judgment.—tThis is an appeal by a 
decree-holder against an order of the District 
Judge of Fyzabad upholding a decision of 
the Munsif of F'yzabad under which he dis- 
missed the application of the appellant for a 
personal decree under Order XXXIV, rule 6 
of the Code of Civil Procedure, corresponding 
to section 90 of Act XIV of 1882. 

The facts are as below,— 

The appellant obtained a mortgage-decree 
against the respondents on the 15th October 
1900 for sale of mortgaged property. The 
decree was made absolute on the 12th August 
1902, and Rs. 35 were realised by sale of the 
mortgaged property on the 25th June 1906 
The present application was made on the 
8th December 1909. The learned Judge de- 
cided that the application was time-barred 
as it was emade more than three years 
after the date on which the mortgaged pro- 
perty was sold. . 

In appeal, it is conceded on behaff of the 
appellant that, if the ruling of this 
Court in Ram Raghubir v. Musammat Zahur- 
unnissa (1) is to be followed, tlfen the pre- 
sent application is barred by limitation unless 
the appellant can exclude a period from the 
30th April 1907 to the 8th July 1908 under 

(1) 60. C. 114, 
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the circumstances which will be presently 
stated. 

I deal fust with the contention that the 
ruling in Ram Raghubir v. Musammat Zahur- 
un-Nisa (1) should not be followed. In 
that case it was decided that “an appli- 
vation under section 90 of the Tranafer 
of Property Act cannot be considered an 
application for execution of a decree within 
the meaning of Article 179 of the Limitation 
Act but it is an application in execution pro- 
ceedings to which Article 178 applies.” I 
understand the contention of the learned 
Pléader for the appellant is as follow :—In 
section 89 of the Transfer of Property Act it 
is provided that where the defendant does not 
pay in the amount due the plaintiff can apply 
to the Court for an order absolute for sale of 
the mortgaged property and in Order XXXIV, 
rule 5, Civil Procedure Code, which corresponds 
to section 89, the word “ decree ” is substi- 
tuted for the word “ order”, Similarly, a com- 
parison of section 93, Act XIV of 1882, with 
Order XXXIV, rule 3, Civil Procedure Code, 
shows a similar alteration, the word ‘decree’ 
being substituted for the word ‘order’ and it 
is, therefore, argued that the ruling in Ram 
Raghubir v Musammat Zahur-un-Nisa (1) 
which is based upon an Act no longer in force 
cannot be applied to proceedings under Order 
XXXIV of the Code of Civil Procedure. But 
itis to be noted that the wording of rule 6 
of Order XXXIV is almost exactly thesameas 
that of section 90 Act XIV of 1882 and, inthe 
ruling cited above, Mr. Chamier clearly stated 
that proceedings under sections 87, 89 and 93 
do not stand on the same footing as proceedings 
ein section 90 and he, therefore, did not propose 
to examine any rulings which dealt with 
proceedings under the former sections. In this 
ruling he dealt entirely with proceedings under 
section 90 and his concluding remarks are as 
follow:—‘ Section 90 in reality provides that if 
in execution of the mortgage-decree it appears 
‘that a balance remains due to the” mortgage a 
decree shall be given for the recovery thereof. 
I am ngt prepared to hold that the view 
which has hithérto prevailed that an applica- 
tion under section 90 is an application in exe- 
cution proceedings is wrong. It has often 
been held that Article 178 applies to applica- 
tions in execution to which Article 179 cannot 
be applied and, therefore, 1 would hold that 
an application under section 90 is governed by 
Article 173.” Iam, therefore, unable to accede 
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to the contention that this Court should not 


follow the above ruling and I hold that it e 


must be followed in the present case. 


The next contention taken by the learned, 
Pleader forthe appellant refers to certain 
proceedings taken by respondents after the 
mortgage-decree had been passed. Narsing 
Narain, one of the respondents, instituted a 
suiton the 24th July 1906 asking for a declar- 
ation that the mortgage-decree of 1900 and 
salé thereunder werenot binding on him. The 
learned Judge on appeal decreed his claim on 
the 30th April 1907 and that decision remain- 
ed in force until set aside by this Court onthe 
8th July 1908. The contention is, that the 
period between the 33th April 1907 and the 
8th July 1908 should be excluded in counting 
limitation against the appellant. This conten- 
tion is based in the alternative on sections 14 
(2) or(15) (L)of the Limitation Act, 1908, or 
on"general principles of equity. Section 14(2) 
provides that“ in computing the period of 
limitation prescribed for any-application, 
the time during which the applicant has been 
prosecuting with due diligence another civil 
proceeding, whether in a Court of first 
instance or in a Court of appeal against 
the same party for the same relief shall 
be excluded where such proceeding is pro- 
secuted in good faith in a Court which 
from defect of jurisdiction or other cause of 
a like natureis unable to entertain it. ” 

This section clearly does not apply. It 
applies to a case where a person makes a bona 
fide application to a Court without jurisdic- 
tion, and for the purposes of this section an 
applicani resisting an appeal should be deem- 
ed to be prosecuting a proceeding. In the 
present case the applicant did not make an 
application before a Court without jurisdic- 
tion but merely resisted claint which 
had been brought by the respondent before a 
Court having jurisdiction. I next deal with 
the contention under section (15) (1) which 
is as below :— 


“In computing the period of limitation 
prescribed for any suit or application for the 
execation of a decree the institution or exe. 
cution of which has bæn delayed by injunction 
or order, the time of the continuance of the 
injunction or order, the day on which it was 
issued—the day on which it was withdrawn 
shall be excluded.” Jt is conceded that the 
appellant Was not prevented by the issue of 

. 
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any injunction or order from making an ap- 
* plication under section 90 Act XIV of 1882 
but itis contended that there was an order by 
< implication preventing him from making such 
“an application because themortgage-decree was 
in abeyance from the 30th April 1907 until 
the 8th July 1908. 1 cannot import into 
this section words which are not contained in 
it. If during this period the appellant had 
asked for a decree under section 70 and his 
application had been refused, then the section 
might be applied, but in the absence of a dis- 
tinct ruling in support of the appellant’s con- 
tention, [ hold that he cannot claim the 
‘benefit of this section. 

The third contention of the learned Pleader 
for the appellant is that, apart from the 
special provisions of the Limitation Act he 
is entitled to the exclusion of the period dur- 
ing whichthe mortgage-decree was in abey- 
ance upon the general principles of equity 
and he relies upon several rulings as below :— 

Raja Enayet Hossein v. Syed Ahmed Reza (2), 
Prannath Roy v. Rookea Begam (3), Musam- 
mat Rannee Surno Moyee v. Shoshee Mokhee 
Burmonia (4), Bassu Kuar v. Dhum'Singh (5), 
Lakhan Ohandar Sen v. Madhu Sudhan (6). 

No general rule can be deduced from these 
decisions applicable to the present case. Both 
the rulings in Raja Enayet Hossein v. Syed 
Ahmed Reza (2) and Prannath Roy v. Rookea 
Begam(3)apply to cases where it was held that 
suits which would ordinarily have been bar- 
red under section 14 of Bengal Regulation 
III of 1793 were not barred because there 
was a good and sufficient cause for not insti- 
tuting them within limitation. In Mussammat 
Rannee Surno Moyee v. Shoshee Mokhee (4) an 
auction sale under Bengal Regulation VIII of 
1819 in which the rights of certain putneedars 
in a taluk were sgld in 1844 was afterwards 
set aside, theauction-pucchaser being directed 
to pay back to the pulneedars the profits for 
the time they were out of possession. The 
zemindars brought a suit against the putnee- 
dars to recover arrears of rent which had ac- 
crued, while they were out of possession and 
it was held by their Lordships of the Privy 
Council that the cause of action accrued on 

(2) 7 M. I. A. 238. e 

(3) 7 M. I. A. 323; 4 W. R. 37 (P. C) 

(4) 12 M. L A. 244 ; 11 W. R. 5 (P. C.);2 B. L. R. 


10 (P. C.) 
(5) 11 A. 47. 


(6) 35 O. 209 ; 3 M. L. 80; 7 C. L. J. 59; 12 Cc, W. 


N. 326. 
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the date of the decree setting aside the auc- 
tion-sale. I do not find that this ruling has 
any application to the present case. Similar 
remarks apply to the rulingin Bassu Kua v. 
Dhum Singh (5). In Lakhan Chandar Sen v. 
Madhu Sudhan (6) it was held for certain 
reasons that the right of the plaintiffs to 
bring au action to recover property was sus- 
pended for a certain period; therefore, the 
suit which would have been otherwise barred 
was not barred by limitation. In some of the 
above instances there were special reasons for 
varying or modifying the usual law of limit: 
ation, but in the present case 1 can find no pos- 
sible legal or equitable grounds for excluding 
the period during which the mortgage-decree 


‘was in abeyance, in favour of the appellant. 


The cause of action for an application fora 
decree under section 90, Act XIV of 1882, ac- 
crued on the 25th June 1906. Excluding 
the period from the 30th April 1907 to the 
8th July 1908 there is no reason shown why 
the appellant did not apply between the 25th 
June 1906 and the 29th April 1907 and 
again between the 9th July 1908 and the 
24th June 1909. He elected to wait until 
nearly six months after the limitation of 
three years had elapsed and he now complains 
because he is not allowed to make an appli- 
cation which he could easily have made 
during any of the periods indicated above. 
For the foregoing reasons I hold that there 
is no equitable or legal ground for interference 
and I dismiss the appeal with costs. 
Appeal dismissed, 





ALUAHABAD HIGH COURT. 
GRIMINAL APPEAL No. 740 or 1910. 
March 24, 1911. 

Present:—Mr. Justice Tudball. 
AJITA AND OTHERS—APPELLANTS 
e versus e o 
EMPEROR—OprrosiTE PARTY. 

Penal Code (Act XLV of 1860), s. 491—-Gang associat- 
ed for habitually committing theft or robbery—Proof— 
Wandering tribe—Liability of individual members— 
Parents and children. 

For the purposes ef section 401 of the Indian Penal 
Code it must be clearly established either by direct 
evidence or by facts from which the inference may 
be legally drawn that the members composing a gang 
have combined or come together for the purpose of 
habitually committing theft or robbery. 

The fact that several membors ofa gang of a wan» 
dering tribe were dishonest and did commié thefte 
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and other crimes is not in itself sufficient to show 
that the purpose for which they had combined was 
to habitually commit theft. 

Dukharan v, King Emperor, 7 O.C. 163; The Public 
Prosecutor v. Bonigiri Pottigadu, 32 M. 179; 5 M. L. T. 
10; 9 Cr. L. J. 567; 2 Ind. Cas. 307, referred to. 

The _mere fact that the women and children 
belonging to such gang, lived with adult males of the 
gang, is insufficient fora Court to hold that they 
were associated with their husbands and parents 
for the purpose of habitually committing theft. The 
fact that some ofthe members of such gang were 
guilty of theft and burglary does not establish that 
the association of the gang was one which was 
brought abont for the purposes contemplated by 
section 401, Indian Penal Code. 


Appeal against the order of conviction 
passed by the Sessions J udge of Jhansi, dated 
22nd September, 1910. 

Mr. Sunder Bhan (with him Mr. Hartbans 
Sahai), for the Appellants. ' 


Mr. R. Malrolmson, Assistant Government 
Advocate, for the Crown. 


Judzment.—tThe thirty-two appel- 
lants have been convicted by the Sessions 
Judge of Jhansi of an offence under section 
401, Indian Penal Code, namely that they be- 
long to a wandering gang of persons associated 
for the purpose of habitually committing theft 
or robbery; The appellants are 8 men and 


boys and 24 women and girls. They 
call themselves Karnataks and appa- 
rently are Kanjars or Berias, a class of 


persons which has been accustomed from 
time immemorial to wandering about in 
gangs over the country side living as best 
they can, the women dancing and singing 
in public. To establish the case against the 
present appellants the prosecution attempted 
to show (1) that wherever this gang went 
ethe adult males usually kept themselves 
out of sight while the women and children 
remained in camp, (2) that two of the 
women had been Previously convicted of 
offences against property, (3) that from the 
beginning of January up to 10th February 
1910 While this gang was wangering about 
in British Territory there were some 13 
cases of offencgs against property committed 
in the neighbourhood of their encampment, (4) 
that on the 7th of February 1910 upon 
certain information the Sub-Inspector in 
charge of a certain police station, taking a 
body of men with him went into some jungle 
and came upon a body of some ten or twelve 
men; that the latter at first attempted to es. 
cape and then turned upon their pursuers and 
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resisted their arrest; that three of taim Ajita, 
Hukam Singh and Jensi Lal were arrested, 
at the time, and two others Balaki and 
Hindupat' were recognized; that eight bundles, 
were left: behind by these men containing 
various articles some of which are said 
to have been identified by those persons 
whose property had been stolen between 
4th January and 7th February, (5) and that 
the camp. was searched on the 10th of 
February when a ring and one other article 
were discovered which are also said to be 
stolen property. The cases of theft and 
burglary jwhich are alleged to have occurred 
while the appellants were encamped in 
British territory are as follows:—On the 
night of 4th January 1910 Amir Shah’s 
house is said to have been robbed. On 6th 
January two persons Saru Ram and 
Musammait Sukhrani Dhobin were robbed. 
On 7th and 8th January the house of Ram 
Chander, pointsman, js said to have been 
entered and property taken, and one Mr. 
Olarke, an employee of the railway, is said to 
have lost foar fowls. On 10th and 11th Janu- 
ary two persons, Raghunath and Saru Lal, are 
said to have been burgled. On 23rd January 


two persons Laltu and Ramole are alleged 


to have lost a goat each and to have come 
upon a gang of men in the jungle who were 
consuming the flesh of those animals. On 
the night of 6th February Baran Badhai of 
Belman is said to have had his house burgled, 
On the night of 8th February, Banna of 
Bamrauli lost his bullock and on the night be- 
tween 9th and 10th February, three burglaries 
are said to have been committed in the 
town of Moth. In addition to these facts, 
evidence has been adduced to show that 
this gang in 1909 was in the (Qwalior 
State and: committed a riot and attacked 
the police; station, and that® for tleree years 
at least the gang settled down in the Dattia 
State, and was finally turned out by the 
Maharaja. | It seems to me that even if we 
accept all; these facts as established, it is 
impossible; to hold that the offence con: 
templated in section 401 has been established. 
For the purposes of that section it must 
be clearly established either by direct evidence 
or by facts from wHich the inference may 
be legally drawn that the members of the 
gang have'combined or come together for 
the purpose of habitually committing theft 
or robbery, _ It is qajte clear that the class 


Vol. Kl 


AJITA V. EMPEROR. 


of fersons whom we are now considering 
does not primarily combine or associate for 
that purpose. Originally, these gypsies, no 
doubt combined in gangs for the purpose of 
self-protection. They have been wanderers 
for ages. The fact that many of them are 
dishonest and do commit thefts and other 
crimes is not in itself sufficient to show that 
the purpose for which they have combined 
is to habitually commit theft. The present 
case is very similar in aspects to the case of 
Dukharun v. Kding-Emperor (1). In that 
vase there was a party of Domes wandering 
over the country side just as the present 
appellants were doing. There is this 
difference that no stolen property is alleged 
to have been fourd in their possession. In the 
judgment of that case there are the following 
remarks:— They are associated and wander 
about in their ordinary way of life, and it 
cannot be said to be proved that the 
primary purpose of their association was 
the commission of theft.” Inacase under 
the analogous section 400, The Public Prose- 
cutor v. Bonigiri Pottigadu(2) it was remarked: 
“In a case under section 400; Indian Penal 
Code, the prosecution is bound to prove that 
the accused belong to a gang which was 
‘consciously’ associated for the purpose of 
habitually committing dacoity.” In the 
present case 24 of the appellants (who are 
women and children) and two boys Rup 
Singh and Kana and the man Bahalia were 
in the camp which was situated exactly 
opposite the police station, The mere fact 
that these women and children were 
living with adult males of the gang is 
insufficient to enable the Court to hold that 
they were associated with their husbands 
and parents for the purpose of habitually 
committing theft. Itis quite clear in their 
casesethat their association primarily was for 

a very different object and not that of theft. 

_ In respect to the other appellants Ajita, 
Bulaki, Hindupat, Hakam Singh and Jensi 
Lal, it may be argue that they were 
found in a gang with other men; that 
stolen property was found in their posses- 
sion, and that wherever the gang had 
been, thefts and burglaries had been com- 
mitted, and that, *sherefore, these facts are 
sufficient to enable the Court to draw the 


inference that they at least were associated 
(1) 7 0. C. 163. 
(2) 32 M. 179; 5 M. L. T. 10; 9 Cr. L. d. 567; 2 Ind, 
Cag. 307. hd s 
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together for the'purpose of habitually commit» 
ting theft. There is, in addition to the above 
facts, the evidence of one man named Mula (of 
as the appellant though 
not a member of their gang). This wit- 
ness’s evidence is to the effect that he 
often visited this gang, stayed with them, 
and hag joined with various members in 
the commission of thefts and burglaries 
and dacoities. It is quite evident from the 
judgment of the lower (Qourt that very 
little reliance can be placed upon this man’s 
evidence. At the end of his evidence the 
Sessions Judge has made the following 
note: “A bombastic person with a flood 
of hearsay evidence on top, very difficult 
to answer questions ”. An examination of 
his evidence, shows that the remark was 
well-founded. When cross-examined he 
said that he had heard everything and 
could giveno details of anything. I think 
his evidence may be wiped out of the 
record. In regard to the 13 acts of thefts 
and burglaries to which the prosecution 
lave pointed as an indication of the object 
of the association of these men, these 13 
occurrences are spread over a month and a 
few days. Three of them are burglaries 
between 9th and 10th February which were 
committed after the members of this gang 
had been arrested. The same remark ap- 
plies to the theft of Nanhua’s bullock. 
There is nothing to show that there hg 
been an increase, more or less great, in/the 
number of crimes usually committed in the 
neighbourhood during this period of one 
month, over and above that which 
usually occurs in those police stations. lf 
the prosecution had been able to establish 
the fact that while this gang was in the 
neighbourhood, crime had greatly increas- 
ed, and had quickly subsided on their 
leaving the neighbourhood, some argument 
might have been foundedthereon that thise 
fact indicated that the gangehad begn 
given to habitually committing theft. No 
such attempt, however, has been made, and 
the Court is left in ignprance®on the ques- 
tion as to whether or not the advent of 
this gang kad brought with it any ape 
preciable increase in crimes in the neigh 
pourhood. There can be no doubt that 
the police did come upon a body of men 
in the jungle and did arrest three of them, 
namely, the appellants Ajita, Hukam Singh 
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and Jensi Lal, and that these men did 
resist their arrest. There can be little 
doubt also that the eight bundles were 
left behind by those who fled. I have 
been takeu over the evidence of those per- 
sons who have come forward to identify 
the various articles found in those bundles, as 
property which had been stolen from them. 
Except, perhaps, the riog of Amir Shah 
the stolen property consists of articles of 
common every day use such as are 
to be found in the house of any poor 
man in this country. In no case has 
the witness been able to point to any 
particular mark of identification. The learn- 
ed Judge himself does not seem to have 
been greatly impressed by the evidence of 
these witnesses and it is extremely doubt. 
ful that the property found is stolen pro- 
perty. Amir Shah’s ring, however, contain- 
ed a stone and was somewhat more dis- 
tinctive than the other property. This 
ring was found attached to the skirt of 
one of the women inthe camp, and it is 
not improbable that some man of this gang 
did have a hand in committing burglary 
in the house of Amir Shah. It has been 
argued on behalf of the appellants Hindu- 
pat and Bulaki that the evidence does 
not establish their membership of this 
gang. It is unnecessary, in my opinion, to 
discuss that evidence for there can be very 
little doubt that they were members of 
the gang. In the absence, however, of direct 
evidence it seems to me impossible to infer 
from the facts proved that the present 
appellants consciously associated themselves 
for the purpose of “ habitually ” commit- 
ting theft. No doubt, various members of 
the gang may have been guilty of theft 
and burglary. But this fact alone is in- 
sufficient to establish that the association 
of all these men, women and children 
*was one which was consciously brought 
akoyt fore the purposes contemplated by 
section 401, Indian Penal Code. In fact, it is 
quite clear that the primary object of their 
association “was not theft. It seems to 
me that section 401 was never intend- 
ed to apply to cases of the present kind 
unless it could ebe clearly established that 
these people deliberately and intentionally 
joined together for the common object 
mentioned in the section. It is difficult to 
conceive that a child of ten or eleven 
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years of age (and there are such ee 
the present appellants) deliberately and con- 
sciously associated with its parents and 
other relatives for such a common object. 
In my opinion the prosecution of the pre- 
sent appellants under this section, in the cir- 
cumstances of the present case, was entirely 
misplaced and they ought to have been dealt 
with otherwise. I admit the appeals, set 
aside the convictions and sentences and 
order the release of all the appellants. 
Appeal allowed. 





ALLAHABAD HIGH COURT. 
First CIVIL APPEAL FROM ORDER No, 96 or 1910, 
March 8, 1911, 
Present:—Mr. Justice Richards and 
Mr. Justice Tudball. 
HAZARI LAU—Derenpant—aA PPELLANT 
versus 
RAM CHANDER—Praitirpe— 
RESPONDENT. 

Civil Procedure Code (Act V of 1908), O. IT, r. 2— 
Cause of action of two suits not identical —Whether one 
suit barred by virtue of the other. 

Where the cause of action of a later suit is not 
identical with that of a former the later is not 
varred under Order II, rule 2 of the Code of Civil 
Procedure, 1908. 


First appeal from an order of-remand passed 
by the Subordinate Judge of Barielly, dated 
the 3rd August 1910, 

Mr. Mohan Lal Sandal, for the Appellant. 

Mr. Gulzart Lal, for the Respondent, 

Judgment.—this appeal arises out 
of a suit for possession brought by an assignee 
of the mortgage-rights as against the mort- 
gagor and certain other persons. The facts 
are as follows. One Tika Singh owned certain 
property which he mortgaged on. the 29th 
September 1885 to two persons, Nihal Singh 


_and Mohar Singh. Each of these persons was 


the owner of half share in the m8rigage® The 
mortgage was usufructuary. Nihal Stngh’s 
interest was attached in execution of a decree 
under section 274 of the Code of Civil Proce- 
dure and was purchased at auction by Kalka 
Prasad. Subsequently to this, the interests of 
Nihal Singh and Mohar Singh were again at- 
tached in execution of another decree, but 
under section 268, and were purchased by the 
present plaintiff; subsequently to this, the pre- 
sent plaintiff brought a suit to recover the 
whole amount of the mortgage-money by 
the sale of the mortgaged property. That 
suit was dismissed on the feound that he was 
e 
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entitled only to recover possession, the mort- 
+ gage being purely a usufructuary mortgage. 
He has now brought asuit for possession of 
e half the mortgaged property in his capacity 
¢ as the representative of Mohar Singh, who 
was owner of ahalf share in the mortgage. 
The first Court dismissed the suit simply on 
the ground that it was barred by the former 
suit under Order II, rule 2 of the Code of Civil 
Procedure. On appeal, the lower Appellate 
Court reversed this decision and remanded 
the case for trial on the merits. The pre- 
sent appeal is directed against this order of 
remand. In our opinion the order of the 
lower Appellate Court is quite correct. An 
examination of the plaints in the two cases 
will disclose the fact that the causes of ac- 
tion alleged in those plaints are not identical. 
In the former case the plaintiff set forth the 
fact of the mortgage by Tika Singh on 29th 
September 1885 and the purchase by Kalka 
Prasad of Nihal Singh’s interest. He then 
stated that by reason of the fact that the 
mortgagor never placed the mortgagee in 
possession, Kalka Singh’s purchase actually 
conveyed to him no right. He then set forth 
his own purchase and the fact that the attach- 
ment was made under section 268 and claim- 
ed that by reason of the attachment having 
been made under that section he has purchas- 
ed the righ$ to recover the raoney from the 
mortgagor. He then stated that he had 
made a demand, that the mortgagor hadrefus- 
ed and that thereupon the cause of action had 
accrued to him (from the date of the refusal) 
to recover the money by the sale of the pro- 
perty. In the present suit he sets forth the 
----—fačb of the purchases and claims that as 
transferee of the mortgageerights of Mohar 
Singh he is entitled to possession as the 
mortgagor hag not granted possession and re- 
fuses fo give fim possession. It is quite clear 
from this that the two causes of action 
in the two suits are not identical and 
in that case the presenb suit cannot be 
barred by the provisions of Order II, 
rule 2. Our attention has been called to the 
decision in Gokul Misser x. Mirza Bande Ali 
Beg (1), but as the case is at present under 
appeal under the Juetters Patent we do not 
think it proper to express any opinion as to 
the correctness or otherwise of the view taken 
by the learned Judge, who decided the case. 
On the facts of the present case the order of 
(1) 8 Ind. Cos. 9. 9 . 
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the lower Appellate Court was a proper 
order and the appeal, therefore, fails and is 
dismissed. The costs of the appeal will 
abide the result. 

Appeal dismissed, 





ALLAHABAD HIGH COURT. 
Lerrers Parent Appean No. 13 of 1910. 
March 24, 1911. 

Present:—Sir John Stanley, Kt., Chief 
Justice, and Mr. Justice Banerji. 

RAM LAL AND oraers—DerenDants— 
APPELLANTS 
versus 
DEBI SINGH AND orsers— PLAINTIPFS— 
RESPONDENTS. 

Joint decree—Joint appeal—One of the appellants 
dying during pendency of appeal—Representative of 
deceased not brought on record —Abatemen'—Civil Pro- 
cedure Code (Act XIV of 1862), s. 544. 

Where several defendants jointly appeal against a 
joint decree, to which section 544 of the Code of Civil 
Procedure, 1882, applies, the death of one of such 
appellants, if no legal representative of the deceased 
appellant is brought on the record within limitation, 
can only have the effect of causing the appeal to abate 
so far as the deceased appellantisconcerned. It can- 
not have the effect of causing the appealas a whole 
to abate. 

Ram Sewak v. Lambar Pande, 25 A. 27, followed. 

Kamla Pat v. Baldeo, 22 A, 222, disapproved and 
overruled. 


Letters Patent Appeal against the decision 
of Mr. Justice Tudball, printed at page 385 
of the 4th Volume of the Indian Cases. 

Mr. Tej Bahadur Sapru, forthe Appellantg 

Mr. Chaudhri, for the Respondents. 

Judgment.—the only questig 
this appeal is whether or not th 
Judge of this Court against w 
this appeal has been preferre 
in holding that the appeal 
lower Appellate Court gr 
a decree in respect of 
tain property. The decree was a joint 
decree against a number of defendants. 
All the defendants appealed but before the ° 
hearing eof the appeal one of therh died 
and no application was made within the 
time allowed by law to Have his represen- 
tatives brought on the reeord. Under these 
circumstances, the learned Judge of this 
Court held that the appeal has abated. 
He relied on as an authority for the view 
which he took, the case of Kamla Pat v. 
Baldeo (1). This decision entirely supported 
the view of the learned Judge. But this 

(1) 22 A. 222. 4 


MB 















38 ; 


s 
. SHIAM NARAIN SINGH V. RAM PRASAD. 


case was considered and overruled by this 
Bench in the later case of Ram Sewak v. 
Lambar Pande (2). In that case it was 
held that where several plaintiffs or de- 
fendants jointly appealed against a decree 
to which section 544 of the Code of Civil 
Procedure of 1882 applied the death of one 
of such appellants, if no legal representa- 
tive of the deceased appellant was brought 
on the record within the limitation, can 
only have the effect of causing the appeal 
to ‘abate so far as the deceased appellant 
was concerned. It cannot have the effect 
of causing the appeal as a whole to abate. 
In view of this decision we allow this ap- 
peal ; we set aside the order of abatement 
passed by the learned Judge of this Court 
and we direct that the appeal be re- 
instated and be heard by a Judge of this 
Court sitting singly. We make ro order 
as to the costs of this appeal. 


Appeal allowed. 
(2) 25 A. 27, 





ALLAHABAD HIGH COURT. 
Lerrers Parent APPRAL No. 1 or 1911. 
March 25, 1911. 

Present:—Sir John Stanley, KT., Chief 
Justice, and Mr. Justice Banerji. 
SHIAM NARAIN SINGH AND ANGTAFR— 

PLAINTIFFS —ÅPPELLANTS 

versus 

. PRASAD AND OTHERS—DEFENDANTS— 

RESPONDENTS. 
ency Aci (II of 1901), s. 57 (b) ~Hjectment 
by tenant —Breach of contract, 
lants trees in contravention of the 
h he holds the holding, is liable 
tion 57 (d) of the Agra Tenancy 
















“469 0} W ayy eal from the decision 
pauwjd ayy paqur-ifin, dated the 29th of 
eu, “pajege pes. A. No. 60 of 1910. ; 
quiz seu ‘phandra Banerji (with, him Mr. 
eerep agar’ Lal), for the Appellants. 

peuseay war Sarang for the Respondents. 


u Ydenient This is an appeal against 
decree passed in a suit under section 57 
fina section 65 of the Agra*Tenancy Act 
for the ejectrient of the defendants for 
7 breach of a contract entered into by their 
predecessors-in-title in the year 1873, The 
predecessors-in-title of the defendants were 
the tenants of the plaintifis and litigation 
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having arisen between them a seas WA 
was entered into whereby it was provided 
that the defendants predecessors-in-title 
should be entitled to occupy the plot of 
land in dispute which then formed a grove, 
at a yearly rent of Rs. 16 on the condition 
that they should not plant any more trees 
upon the land but should surrender the 
the tenancy when the trees at that time 
upon the land no longer stood upon it. 
Many of the trees have been removed. It 
is admitted that only 13 of the trees ex- 
isting in 1873 are now standing. Portion of 
the land is being used for agricultural 
purposes. 

The Court of first instance gave the plaint- 
iffs a decree for ejectment, butupon appeal the 
lower Appellate Court reversed the decision 
of the Court of first instance and dismissed 
the plaintiffs’ suit on the ground that they 
were not entitled to eject the defendants 
under the provisions of section 57 of the 
Agra Tenancy Act. Upon appeal to this 
Court, the learned Judge before whom it 
came, upheld the decision of the lower Ap- 
pellate Court. Hence this appeal. 

It appears to us that the case is pro- 
vided for by section 57 (4). Section 57 
prescribes that a tenant shall be liable to 
ejectment from his holding in case, among 
others, “of any act or omission detrimental 
to the land or inconsistent with the 
purpose for which it was let.” The plant- 
ing of trees upon the land by the tenants 
in contravention of their contract is an act 
clearly inconsistent with the purposes for 
which the land was let. The object of the 
tenants in planting new-trees—is to main- 
tain the property as a grove and so pre- 
clude the landlord from resuming posses- 
sion when the trees existing at the date 
of the compromise no longe® stood? upon 
the land as was contemplated by the com- 
promise of 1873. The defendants, therefore, 
in our judgment „are liable to ejectment 
for breach of their contract. Section 65 
(2) provides that where atenant is found 
liable to ejectment on the ground specified 
in clause (b) of section 57, the landholder 
may sue for compeysation in addition 
to, or in lieu of, suing for ejectment or 
for an injunction or for the repair of the 
damage or waste with or without compen- 
sation. The plaintiffs have claimed in the 
alternative an injonctien and repair of 

e 
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the dhmage complained of. We think ther 
are entitled to a decree under this sub- 
section, Ss 

We accordingly allow the appeal, set 
aside the decree of this Court and also 
the decrees of the lower Courts, and we 
“grant a decree in the terms of prayer (b) 
in the plaint, that is, a decree for the up- 
rooting of the newly planted trees upon 
the land in question within two months 
from this date, and we also grant an in- 
junction restraining the defendants from in 
future planting any trees upon the said 
plot. The plaintiffs will have their costs 
in all Courts. 

Appeal allowed. 


OUDH JUDICIAL COMMISSIONER’S 
COURT. 
Seconp Civin Appear No. 272 or 1909. 
- March 18, 1910. 
Preseni:—Mr. Evans, A. J. C., and 
Mr. Piggott, A. J. C. 

GIRJA DAYAL—Puarntrer— APPELLANT 
$ K Versus 
BRIJ BHUKHAN—DsrenDant— 


ey RESPONDENT, 

- Givil Procedure Code (Act V of 1908), s. 11, 
Explanation (4)—Res judicata—Defendant omitting 
to put forward a plea in his defence, effect of—Plaintiff 
bound to set wp all possible claims in his suwit—Plead- 
ings. 


` A mortgagee instituted a suit for saleof the pro- . 


perty based on his mortgage executed by the mother 
of the plaintiff impleading him andthe mother on 
the ground that she had after the mortgage gifted 
the property to him. In that suitit wasfound that 
the mother of the plaintiff had full rights in the pro- 
perty and that she was competent to mortgage. A 
decree for sale was passed and the decree-holder 
purchased the property. Subsequent to the purchase, 
the plainjiff sued go recover a share of the property 
on the ground that his mother was not competent to 
mortgage it and that the defendant in execution of 
his decree had purchased only the life-interest of his 
(plaintiff's) mother which terminated with her death: 


Held, that the suit was barred by the rule of res 
judicata. It was necessary for the plaintiff to have 
raised all the pleas available to him in that suit in 
order to defeat the defendant and if anr plea was not 
taken and the defendant got his decree, it was no 


more open to the plaintiff to bring the suit for posses- . 


` gion on the ground that Ws mother had only a life- 
estate and as such the mortgage and the sale held in 
execution of the decree were not binding on him. A 
plaintiff and a defendant are both bound to take 
every possible plea in support of his action or defence 
as the case may be, a. 
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‘Srimut Rajah Moottoo Viyadya v. Katama Natchiar, 11 
M. T. A. 50; 10 W. R. 1; Daya Shankar v. Ganga Sahai, 
12 O. O. 347; 4 Ind. Cas. 763, referred to. 


~ Appeal against the order of the District 
Judge, Lucknow, dated the 27th March, 1909, 
upholding that of the Subordinate Judge, 
Lucknow, dated 29th April 1908. 
Babu Bisheshar Nath Sricastava, for 
- Appellant, 

Mr. A. P. Sen (for him Pandit Gokaran 
Nath Misra), for the Respondent. 

sudgment. 

Evans, A. J. C—-This is an appeal against 
an order of the District Judge of Lucknow 
dismissing the appellant’s claim for posses- 
sion of a certain share in the village of Kaan- 
pur. 

The sole question to be considered in this 
appeal is the application of the rule of 
res judicata as laid down in Explanation IV to 
section 11 of the Code of Civil Procedure 
(Act V of 1908). To understand the exact 
point for decision the following pedigree is 
useful :— 


the 


Salik Ram, died 1880. 


Hanoman Prasad, died 1878 
=Musammat Misri Kuar, died 1883. 





Musammat Jasoda Kuar, 
died 1901—Shambhu 
Dial 


Musammat Kansilla Kuar 
































| 
Girja Dayal, plaintiff. ä | | 


Four song, 


It is now admitted that the prop 
dispute was purchased by Hanom 
who was a Government servant 1 
of his father Salik Ram and 
cuted a Will in favour of hi 
Musammat Misri Kuar on t 
1880. On the death of 
Knar her daughters got 
property in equal shares. 
Kuar mortgaged her sha: 
respondent under a mort 
13th September 1893. 
1899 the same lady exe 
the property in favour 
lant. The respondent: 
mortgage on the 13 
Musammat Jasoda 
Shambhu Dial and ker 
present appellant 
Dayal was then a mi 
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by a guardian ad litem. , The claim was dec- 
reed and the property was put up for sale 
and purchased by. the respondent (then dec- 
ree-holder). The four sons of Musammat 
Kansilla Kuar brought a suit to recover 
their share of property’ from the respondent 
and eventually got a decree. The decision 
of this Court in that case is reported in Bij 
Bhukhan v.. Sheoraj Narain (1). The result 
was that the sons of Musammat Kansilla Kuar 
got possession of 4/5th of Musammat Jasoda 
Kuar’s share and the respondent. was left 
with only 1/5th of the property which he had 
purchased atauction. This 4/5th share the 
appellant now wants to take away in the 
present suit which he instituted on the Y1st 
November 1907 some ten months after ‘the 
claim of the sons of Musammat Kansilla 
Kuar was decreed. The point for decision 
shortly stated is this. Inthe case instituted 
by the respondent on his mortgage, he des- 
cribed the appellant as a donee under the 
deed of gift executed by his mother which 
deed was alleged to be a fraudulent document 
executed in order to defeat the rights of the 
respondents (then plaintiff) and the relief 
asked for was possession of the mortgaged 
property or an order for sale thereof free 
from all the incumbrances created by Mu- 
sammat Jasoda Kuar, the appellant’s mother. 
In the written statement, paragraph 9, it 
was admitted that the original proprietor of 
the property was Salik Ram, the: paternal 
andfather of Musammat Jasoda Kuar, and 
aragraphs 10 and 11 it was alleged 
had left the property to his daughter- 
sammat Misri Kuar grandmother 
ant with a restricted power of 
paragraph 17 it was con- 
sortgage held by the respond- 
"or certain reasons as set 
. in. paragraph 20 it was 
mat Jasoda Kuar had in 
auything more than a 
property. The learned 
scided the case on the 
and he held that Mu- 
was the absolute owner 
ild disposa of it as she 
























ding on the appellant. 
idge in his recital of 
«S recorded, as an ad- 
operty in suit origi- 
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nally belong to Salik Ram and that fn his 
death it came into possession of his daughter- 
in-law Musammat Misri Kuar by the virtue 
of his Will dated the 9th November 1880, In 
the course of his Judgment the following re- 
marks appear: “Lam of opinion that Mu- 
sammat Misri Kuar was absolute owner of the 
property, and on her death it was inherited 
by her nearest heir, viz., her two daughters 
Jasoda and Kansilla. The property was not 
of such anature as would, under the Hindu 
Law, give only a limited interest to these two 
ladies. She acquired absolute right of owner- 
shipin the property.’ 

In the case instituted by the, sons of Mu- 
sammat Kansilla Kuar reported in Ram 
Kumar v. Panhari Das (2) certain other facts 
were disclosed which show that the facts as 
admitted before the Subordinate Judge in 
1899 did not represent the true state of 
affairs and that, as a matter of fact, the two 
ladies, Musammat Jasoda Kuar and Kansila 
Kuar, only took a limited interest in 
the: property with rights of survivorship 
tnter se and it was upon these facts that the 
sons of Musammat Kansilla Kuar were suc- 
cessful in obtaining a decree for 4/5ths of the 
property. The present claim by the appel- 
lant'is now instituted upon the same allega- 
tions, namely, that the property was a self- 
acquired property of Hanuman Prasad, son of 
Salik Ram, and that his widow and daughters 
were life- holders and on their death the appel- 
lant ïs entitled to his share as a reversioner. 
He attacks the morigage executed by his 
mother in favour of the respondent, on the 
ground that there was no legal necessity for 
it and, therefore, a decree thereon did not con- 
vey any title, so far as his interests are con- 
cernéd. The Courts below have concurrently 


‘decided that the case now set up by the ap- 
pellant is one which he might and onght to- 


have!set up as defence when he was impleaded 
asa defendant i in the mortgage suit instituted 
by the respondent and as he did not then 
plead that his mother had a limited interest 
in the property as her father’s heir, he cannot 
now maintainthe present claim. The whole 
contention taken on behalf of the appellant by 
his léarned Pleader practically comes to this 
that, ‘although the present claim is one which 
might have been set up as a defence in the 
former suit, it is not one which ought to have 


been set uap because ib sets up a title different 


(2) 10 O, ©, 139. *. 
1 
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from the one which he then set up under the 
deed of gift executed by his mother as full 
owner of the property. He contends that the 
present claim is one which is based upon quite 
e à different set of facts, the former defence 
was based on the allegation that Salik Ram 
was fullowner of the property. The present 
claim is based on the allegation that the fall 
owner was his son Hanoman Prosad and if 
he had set up these two inconsistent pleas 
in the former suit considerable confusion 
would have arisen and as held by their Lord- 
ships of the Privy Council in the case of 
Kameswar Pershad v. Raj Kumari Ruttan Koer 
(3) “where matters are so dissimilar that their 
union might lead to confusion, the construc- 
tion of the word ‘ ought’ would become im- 
portant.” But their Lordships also lay 
down that the decision whethera certain de- 
fence ought or ought not to have been made 
depends upon the particular facts ofeach case. 
It is, therefore, necessary to decide whether, 
in the circumstances of this case, the appellant 
would have been justified in taking the de- 
fence which he now sets up in his plaint. 
The whole question of res judicata has been 
thoroughly discussed by Pandit Sundar Lal 
and Mr. Piggott, in thecase of{Daya Shankar v. 
Gunga Sahai (4) and it is unnecessgry to add 
anything to the exhaustive revigg#wf all the 
authorities on the subject as they are fully 
set forth inthatruling. The present appeal 
may be disposed of in avery few words. In 
the former case, the object of the respondent 
was to make the mortgage binding on the ap- 
pellant. The Courts found that Musammat 
Jasoda Kuar had an absolute estate and the 
mortgage was binding on him. In arriving 
at this conclusion, the Court proceeded upon 
a statement of facts made by the appellant 
and admitted by the respondent namely that 
Salik Rm was #heownerof the property when 
he executed the Will of the 9th November 
1880. The appellant now asks for a fresh 
decision upon-the question whether the mort- 
gage is binding on him upon a different al- 
legation that SalékRam was never owner of the 
property atall, that is, he opens a question 
which upon his own admission had been 
found against him in, the former case. So 
far as I understand the law, such decision is 
as much binding on him as if he put on record 
a plea that Salik Ram was not the owner of 


(3) 20 C. 79; 19 I. A. 284, 
(4) 12 0. 0. 847; 4 Ind Cas.763, 
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the property andit had been found against 
him upon evidence that Salik Ram was the 
owner of the property lf the contention of 
the learned Pleader for the appellant were ac- 
cepted as correct it would open the door to 
endless litigation whichis the object of sec- 
tion 11 of the Code of Civil Procedure to put 
a stop to. Forinstance, ifa claim were made 
against a defendant upon a bond he might 
plead as a defence that hehad executed it and 
received no consideration and then afterwards, 
as a plaintiff he might institute a suit fora 
declaration that the bond was not binding on 
him because he had never executed it at all. 
Tomy mind itis perfectly clear that, npon 
the facts stated above, there would have been 
no confusion in the case if the appellant had 
set up alternative pleas as below :—First, 
that his mother had succeeded to life-interest 
in the property after her father’s death, her 
father being the owner of the property. 
Secondly, if the Court were of opinion that her 
grand-father Salik Ram was owner because 
the property was purchased in his name, the 
mortgage was not binding on the appellant 
because his mother had only a limited inter- 
est underthe terms of her grand-father’s Will. 
The ruling of the Privy Council in Srimat 
Rajal Montoo Viyadya v. Katama Natchiar (5) 
which is cited in Daya Shankar v. Ganga 
Sahai (4) seems to apply with great force to 
the present case. It was laid down in that 
case that the defendant should set up all the 
titles he may have in his defence and their 
Lordships remark as below: — ; 

“ Whena plaintiff claims an estate, and 
the defendant, being in possession resists that 
claim, he is bound to resist it upon all tha 
grounds that it is possible for him, according 
to his knowledge, then to bring forward. 
The present appellant might have insisted on 
the validity of the alleged Will, but instead of 
doing so when his suit came to be heard and 
decided in the Court of final appeal, he in 
effect disclatmed all title under the instrument 
as a Will and insisted that it must be regard- 
ed by the Court as not being test 
There would be an end to afl security in the 
administration of justice if the course now 
taken by the apBellant of setting up the Will, 
were allowed.” There is no doubt that the 
appellant was induced to embark on this 
litigation because the sons of Mausummat 


Kansilla Kuar were successful in the case re- 
(5) 11 M. I. A, 50; 10 W. R. L. . 


. 
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ported in Birj Bhukhav v. Sheoraj Narain (1). the present defendant cannot be deprived of tfe value 
It is not pretended that the guardian of 0°! the decree he had obtained. 
the minor was not in possession of all the Appeal from the decree of the Sub-Judge ° 
facts when the respondent instituted his suit of Jessore, dated December 5th, 1908, afirm- 
upon his mortgage and I hold that the present Me that of the Munsif of Jhenidah, dated e i 
claim which is instituted on asetof facts March 20th, 1908. 
directly contrary to the facts admitted in 1 ine Surendra Chandra Sen, for the Appel- 
the f er mortgage case is barred by section ‘#2. , ’ 
i oT rks praia Civil Proceduro. (Act V Babu Shib Chandra Palit, for the Respond- 
1908). I would dismiss the appeal with costs, ents. A i 
Piggott, A. J. C.—I entirely concur both Judgment.—This was a suit to re- 
with the order proposed by my learned deem certain properties that had been mort- 
colleague and with the reasoning on which gaged by a Hindu widow. During the 
it is based. I would only add, with widow s life-time the mortgagee issued a” 
reference to the particular facts of this 0tice upon her under section 8 of Regula- 
case and the point which was mainly tion XVII of 1806, and thereafter brought a 
pressed upon us in appeal, that amongst the suit: for recovery of possession which was 
- things which “ought” to be included in the decreed by the Munsif. Reading the judg- 
written statement of a defendant in a Civi] ment of the Munsif with the provisions of 
suit is a true and correct account of the ac- the Regulation it is clear that the mort- 
tual facts of the case as known to the said 828¢@ obtained against the widow a decree 
defendant at the time. precluding her from redeeming the mort- 
$ h Appeal dismissed. gage. After the decision by the Munsif, the 
ý widow appealed. ` In the course of the ap- 
pealishe died and the present plaintiff and 


CALCUTTA HIGH COURT. one Joy Durga Das applied to be substituted 
SRGOND CIvIL APPEAL No. 465 or 1909 as her representative. Joy Durga’s applica- 
March 27, 1911. ' tion was granted and that of the plaintiff re- 


Present:—Mr. Justice Coxe. fused. The appeal was dismissed. There- 

GIRIJA SUNDARI DEBI—DEFENDANT— after th sintiff brought asuit for recovery 

APPELLANT of the propt&ty alleging that the mortgage 

- . versis was fraudulent and invalid and executed 

KAILASH CHANDRA BOSE— PLAINTIFP without legal necessity. That suit was disg- 

` AND ANOTHER DEFENDANT-_R ESPONDENTS. missed and it was found that the mortgage 

Hindu Law—Widow— Mortgage by widow—Decree on bad been executed for legal necessity and was 
morigage— Subsequent decree declaring mortgage to be a perfectly honest transaction. A 

honest transaction and executed jor legal necessity— The plaintiff now brings this suit for 


Whether mortgage-decree binding upon reversioner— a ` 
Appeal—Death of appellant—Substitution of wrong redemption. 16 has been decreed by the 


Person, whether affects respondent’s decree. Courts below. - Defendant No.1 appeals to 
A Hindu widow mortgaged certain property which this Court. 
she inkerited from her husband. The mortgagee The first point taken is that as it has now 


obtained a decree against her precluding her from . 
redeeming the mortgage. The widow appealed but been settled between the paties that the 
died during the pendency of the appeal. The present mortgage was an honest mortgage and exe- 
e plaintiff ard oneJ. applied to besubstituted, but theap- cuted for legal necessity the decree for fore- 
pices P patin was ka ana J. was wah: closure which the defendant obtained against 
. stitu ubsequently the appeal was dismissed. e 5, ‘hing: . 
plaintiff then brought a suit for the recovery of the the widow 19 binding on the fee ee On SER, 
property alleging that the mortgage was fraudulent and an support of this proposition reference 
and executgd without legal necessity. That suit was has been made to several cases beginning 
aaa ano pan mortgage war Tana to be an with the case of Kattama Nauchear v. Raja 
ones ansaction an execute or egal necessi ‘Yo. 0 
After that, the plaintiff brought this suit for of Shivagungah (1). There appears to be 
redemption: e plenty of authority fore holding that where 
Held, that the plaintiff was bound by the mort- a decree has been obtained on a fair trial 
Biet decree ODi hned oy psy against the in a ‘suit against- a Hindu widow the 
widow, an a A: Y . . 
Held, also, that thongh J. was a wrong person to decree is effectual and operative as against 


represent the widow in the unsuccessful appeal, yet (1) 9 M. I. A. 589; 2 W. R. 31 (P. ©), 
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the TRO unless the decree can be im- 
e peached on some special ground. The last 
case which I have seen on the subject is the 
e case of Lilabati Misrani v. Bishun Chobey 
42). It has been argued on behalf of the 
respondent that these rulings only affect 
those cases in which a widow sues or is sued 
with respect to a mortgage executed by the 
last full owner and have no applications to 
mortgages executed by the widow herself. 
Reference is made to a passage in Dr. Ghose’s 
Book on Mortgage in which the author quotes 
the decision of the presert learned Chief 
Justice, then Mr. Justice Jenkins, in Srinath 
Das v. Haripada Mitter (8), that where the 
widow is the person who has created the 
charge there is no authority to show that 
she sufficiently represents the reversioners. 
This decision, however, though entitled to 
the greatest respect, was not confirmed by 
the Appellate Bench, if I understand their 
judgments aright, and asa single Judge, I 
cannot place it in competition with the deci- 
sion of the Benches to which [have referred. 
In the case of Roy Radha Kissen v. Nane 
Ratan Lall (4), Mr. Justice Mookerjee adopt- 
ed the view mentioned above that a decree 
against the widow binds the reversioners 
under the circumstances specified. He cer- 
tainly heldon other grounds that in that 
particular case the decree did not operate as 
res judicata in a subsequent suit. But it 
does not appear even to have been suggested 
that this principle did not apply because 
the mortgage which was the subject of that 
suit had been executed by the widow her- 
self. It appears to me, therefore, that if the 
former decision bound the widow it bound 
also the present reversioner. Itis argued, 
however, that the decision had no such effect, 
because, the widoy died in the course of the 
appeal and was represented by a person who 
had no right to represent the estate in 
the hearing of the appeal ; and reference is 
made to the case of Harish Ohandra Biswas v. 
Puri Das Das (5): That case appears to me 
to be wholly different, In that case one of 
the defendants died in the course of the suit 
and a wrong person was brought on the re- 
| cord as his representateve. But here the 


(2) 6 C. L. J. 621. 

(8) 3 ©. W. N. 637. 

(4) 6 C. L. J. 490. 

(6) 120. L. J. 561 ; 6 Ind. Cas. 627;14C0. W. N. 
1041. ° 
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case is quite different. The present defend- 
ant had obtained a decree. He was there- 
spondent in the appeal. No doubt it is the 
business of the plaintiff or appellant to see 
that he sues or appeals against the right 
person, but it cannot be said to be the duty 
of the defendant or respondent to see that he 
is sued or appealed against by the right per- 
son. 

The present defendart had obtained a 
decree which, unless it was set aside by the 
Appellate Court, would be final and conclu- 
sive in his favour. The widow appealed. 
That appeal failed through no fault of this 
defendant. I have been shown no authority 
for holding that because a wrong person re- 
presented the widow in that unsuccessful ap- 
peal the present defendant is thereby depriv- 
ed of the whole value of the devree that he 
had obtained, and such a-view seems to me 
unreasonable. It seems to me, therefore, now 
that it has been finally and conclusively set- 
tled that the mortgage was an honest tran- 
saction executed for legal necessity, that the 
decree for foreclosure which the defendant ob- 
tained is sufficient to preclude the plaintiff 
from bringing this suit for redemption. 

Secondly, it has been contended that the 
suit is barred by section 48. As regards 
this point Lam inclined to think that the 
decision of the Court below is right, and 
would refertothe case of Balmukund v. 
Musammat Sungart (6). But, in the view 
that I take of the first point, it isnot necessary 
for me to go into this point. 


The appeal is accordingly allowed, and 
the suit is dismissed with costs of all 
Courts. 

Appeal allowed. 

(6) 19 A. 379, 


CALCUTTA HIGH COURT. e . 
MISCBLLANEOUS ORIMINAL Case No. 5 
or 1911. > 
February 8, 1911. ° 
Present:—Mr. Justico Holmwood and 
Mr. Justice Sharf-ud-Din. 
SHEIKH AKBAR— PETITIONER 
versus 
E. F. PRANCE—Opposire PARTY. 
Criminal Procedure Code (Act F of 1898), s. 202 -- 
Preliminary ingquiry—“ Watching proceedings”, meaning 
Qj. . 
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If any person interested in any legal proceeding is 
admitted to watch or appliesto watch such a proceed- 
ing, the term “watch” does not mean that of a mere 
on-looker for idle curiosity, but it means instructing 
of legal practitioners to watch the case on behalf of 
the alleged offender and with the leave of the Court 
to assist the Court in making its preliminary in- 

vestigation. 

Therefore, & person with regard to whom a pre- 
liminary inquiry is being held under section 202 of 
the Criminal Procedure Code should be admitted to 
watch the proceedings, and his representatvie, if an 
Advocate or Pleader, should be allowed to act as 
amicus cumi, 

Sheikh Chand v. Mahomed Hanif, 8 Cr. L. J. 20; 4 
N. L. R. 81, referred to. 


Application praying thatthe case against 
the petitioner under sections 804A, 337, 338 
of the Indian Penal Code now pending trial 
before the Court of the Sub-Divisional 
Magistrate of Lalbagh may be trans- 
ferred to the file of some other Magistrate. 

Facts.—In September last, a daughter 
of Mr. Prance of Killah Nazamat was run 

over by a carriage and the girl died shortly 
after from the effects of the injury she re- 
ceived. 

Mr. Prance lodged an information at the 
thana to the above effect and an inquiry was 
started by the Police. The Police, however, 
after a protracted inquiry submitted a report 
in final form, stating that the carriage and 
the coachman alleged to have been implicated 
in the matter, could not be identified by the 
witnesses and the people in the locality. 

Thereupon Mr. Prance made an application 
“to the Sub-Divisional Officer of Lalbag for 
Nn judicial inquiry of the case. 

On the date fixed for inquiry the petitioner 
prayed for permission to be present during 
the inquiry which was refused. 

The Sub-Divisional Officer examined some 
witnesses in private and held a local inquiry 
and on 30th November asked the Police to 
send up the petitioner on charges under sec- 
tions 304A, 337 and 338, Indian Penal Code. 
The petitioner has been placed before him 
fér thial. . 

The petitioner moved the District Magis- 
trate under s€ction 528, Criminal Procedure 
Code, for a transfer of the case to some other 
Court at Sadar. But the District Magistrate 
declined to order a transfer. 

Hence this rule. 

Mr. 8. P. Sinha, Counsel, and Babu Atulya 
Oharan Bose, for the Petitioner. 

Judgment.—We have heard the learn- 
ed Gounsel and we have read the explanation 
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of the learned District Magistrate arf we do 
not:think that at this stage we should be 
justified i in quashing the proceeding although, 

in view of the fact that all the witnesses who, 
were examined at the time were unable to. 
identify the carriage or the coachman, the 
evidence which was collected more than a 
month after should be received with the ut- 
most caution. But we think that it would be 
in ‘all respects advisable that the trial should 
be held before some Magistrate who has not 
been engaged in kolding ən ex parte inquiry 
upon the evidence which was collected after 
so inuch delay. We are unable to accede to 
the proposition which appears in the head- 
note of the case to which the learned District 
Magistrate has referred us, the case of Sheikh 
Chand v. Mahomed Hanif (1) in the Court 
of ithe Judicial Commissioner of Nagpur. 
It appears to be there laid down that a per- 
son with regard to whom a preliminary in- 
quiry is being held under section 202 is not 
entitled to intervene but he may only watch 
the proceedings like any other member of the 
public. We quite agree thathe is not entitled 
by any rule of law to intervene. But the 
practice of this Court at any rate, andas far 
asiwe know of the Courts subordinate to it, 
has always been that if any person interested 
injany legal proceedings is admitted to watch 
oriapplies to watch such a proceeding, the 
term “watch” does not mean that of a mere 
on‘looker for idle curiosity, but it means in- 
structing of legal practitioners to watch the 
case on behalf of the alleged offender and 
with the leave of the Court to assistthe Court 
is toa its preliminary investigation. 

e think there is no reason why a person 
in ‘the position of the petitioner should not be 
admitted to watch the proceedings and why 
his representative, if he is a duly authorised 
Advocate or Pleader of thé Court? should not 
be, allowed to act as amicus curiæ in the pre- 
liminary inquiry. For all these reasons we 
direct that the rule be made absolute on the 
second ground and that the proceedings be 
transferred for trial to another Magistrate of 
the first class. It appears on the record that: 
in! December last the other first class Magis- 
trate of the Sub-Division was ill. But we 
think that by this time if he has not recovered 
some body else must have been appointed in 
his place. In any case, there are plenty of first 


class Magistrates at the Sudder station K 
(1) 8 Cr. L. J. 20; 4 Ñ. L. R. 81, 
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which the Sub-Division is merely a suburb, 
and we can see no difficulty in having the 
case tried either at Berhampore or before 
some other first class Magistrate at Lalbag. 
The rule is, therefore, made absolute and the 
case is transferred. 


INDIAN 


Rule made absolute. 


PUNJAB CHIEF COURT. 
Civit Revision Case No. 1747 or 1910. 
April 5, 1911. 
Present:—Mr. Justice Rattigan. 
BILLA AND otaers—Derenpants— 

PETITIONERS 4 
versus 
CHHUTA AND OTHERS—PLAINTIFFS— 


RESPONDENTS. 

Jurisdiction—Small Cause swit—Swit to recover the 
price of skins of animals—Evidence— Witness required 
by Court but not wanted by party—Civil Procedwre Code 
(Act V of 1908), O. XVI, r. 14. 

A suit to recover the price of skins of certain ani- 
mals alleged to belong by custom to the plaintiff is 
not excepted from the cognisance of a Small Cause 
Court. 

Where a Court desires to have the evidence of a 
particular witness, whom the defendant does not 
desire to call, the Court isnot justified in insisting 
onthe defendant paying the amount necessary to 
secure the attendanceor evidence of the witness, and, 
on defendant’s refusal to do so, declining to issue 
summonses for the attendance ofhis witnesses. ln 
such a case the correct procedureis to tako action 
under Order XVI, rule 14 of the Code of Civil 
Procedure. 


Petition, under section 25 of Act IX of 1887 
for revision of the order of the District Judge 
of Karnal, dated ‘the 6th April 1910, 
affirming that of the Munsif, 2nd class, 
exercising the powers of a Judge, Small Cause 
Court, Karnal, dated the 3lst January 1910, 
decreeing plaintiff’s claim. 

Mr. Fazl-i-Ħahi, for the Petitioners. 

Mr. Dowlat Ram, for the Respondents. 

Jfudgment,.—Plaintiffs, certain Cha- 
mars of mauza Kunjpura,in tahsil Karnal, 
sued to recover a sum of Rs. 35 from the 
defendants, members of the sweeper caste 
of the same village, on the allegation that 
defendants had appropriated the skins of 
certain animals which belonged by custom 
to plaintiffs. Defendants pleaded that the 
Chamars were entitled to the skins and 
carcasses of animals belonging to zemindars, 
but not to the skins and carcasses of animals 
belonging to Mahajang, and other like persons, 
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and tbat in this case the animals had belonged 
to Mahajans. Plaintiffs admitted that the 
animals had been the property of Mahajans, 
but nevertheless contended that they were 
entitled to the skins. 

The suit was originally entered in the 
register of the Court of first instance, which 
was presided over by a Munsif, who had also 
the’ powers of a Small Cause Court, asa 
small cause, but it was subsequently: struck 
out of that register and entered as an 
ordinary civil suit. Apparently, it was 
tried as an ordinary suit, but in the course 
of his judgment, the Judge remarks that 
he has dealt with it as a small cause, and he 
signs his judgment as a Munsif, 2nd class, 
with powers of Judge, Small Cause Court. 

I presume, I may take it upon these facts, 
that the suit was tried as a small cause, and, 
in my opinion, quite rightly. The claim was 
for a sum of Rs. 35 and the mere fact the? 
the money was claimed as due by virtue of. 
customary right alleged to be inherent ’ i 
plaintiffs, does not take the case out of {: 
ordinary jurisdiction of the Small Ca: 
Court, [see e.g., Armi v. Kallu (1)]. 5 
suit does not fall within the purvie 
any of the articles of the second Sch 
to Act IX of 1887, and I hold, ther 
that the Small Cause Court had jay’ 
tion to deal with the suit. 

I am, however, asked to interfere 
revision side because the Judge 
Court refused to issue summonses to 
witnesses whom the defendants wi 
examine and for whose attendance thi, : 
the ordinary process-fees. I think the: 
force in this contention. For some reason 
the Judge of the Small Cause Court desired 
to have the evidence of the Nawab of Kunj- 
pura and for their own easons the defend- 
ents did not desire to call that person. 
On the 15th October 1909 they filed an 
application praying that certain witmessese 
might be summoned for the next hearing, 
and on the back of this application the 
Court passed an order tq the fect that 
the defendants must first pay into Court the 
amount necessary to secure the attendancé 
or the evidence of the Nawab, sand thereafter 
pay in process-fees for their witnesses. 
Defendants, not unnaturally, objected to this 
order, but on the 24th October paid 
process fees for their witnesses. The Court, 

(1) 49 P.R. 1897. i 
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however, declined to issue summonses to 
the latter because defendants refused to 
pay the process-fees for the summons to the 
Nawab. In my opinion, this procedure on 
the part of the Court was unjustifiable. The 
Court, if it thought it necessary to examine 
the Nawab as a witness, could have taken 
action under Order XVI rule 14, of the Civil 
Procedure Code, and I think it was most 
unfair to insist upon the defendants calling 
him as a witness and to decline to issue 
summonses to their witnesses on their refusal 
to do so. 

I accordingly accept the petition and 
setting aside the decree of the Judge, Small 
Cause Court, I directhim to take the evidence 
of the witnesses specified in thé defendant’s 
application of the 15th October 1909 and 
thereafter to dispose of the case in accordance 
with law. 

Costs to be costs in the cause. 


Petition accepted. 


PUNJAB CHIEF COURT. 
First Civin APPEAL No. 1248 or 1910. 
April 1, 1911. 

Present: —Mr. Justice Shah Din. 
KHUDA BAKHSH— PraintizsF— 


APPELLANT 
| versus 
TAHAM ALI AND ANOTHER—DEFENDANTS— 
ye RESPONDENTS, 


427 Custom—Alienation—Awans of 
fa District—Onus. 

Among Awans of the Talagang Tehsil of the Attock 
District a proprietor is competent to alienate 
ancestral property in the presence of a son. 

The burden of proving want of power to alienate 

es on the person who alleges the contrary. 

The genus of proving that a sale, which took place 
many years agoin payment of antecedent debts, was 
made without legal necessity rests upon the person 

ontesting the sale. 
© o Bakhsh v. Mir Baz, 79 P. R. 1896 Devi Das v. 
Bhakra, 53 P. R. 1899 Nura v. Tora, 46 P. R. 1900 
und Khudayar v.eFatteh, 8 P. R. 1906; 66 P. L. 
R. 1906, folowed. 

Appeal from fhe order of the Divisional 
Judge, Attock Division, at Campbellpore, 
éated the 8th April 1910, ‘confirming that 
of the Munsif, Ist Class, Talagang, dated the 
17th January 1910, dismissing plaintiff’s 
claim. 

Mr. Fozal-c-lich?, for the Appellant. 

Mr. Pestonji Dadabhat, for the Respondents. 


Talagang Tahsil, 
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iJaudgment.—as regards the question 
of custom involved in this case, the decisions 
ofi this Court reported as Bakhsha v. Mir Baz, 
(1) Devi Das v. Bhakra (2) Nura v. Tora 
(3) and Khudayir v. Fatteh (4) fully 
support the view which has been taken by 
the learned Divisional Judge, and not a single 
authority has been cited to me by the Counsel 
for the appellant in support of his position 
that among Awans of Talagang Tahsil of the 
Attock District a proprietor is incompetent to 
make an alienation of his ancestral property 
in:the presence of a son. I, therefore, hold 
that the appellant, on whom the burden of 
proof lay, has failed to prove that his father 
had no power to make the sale in dispute. 

(Even, however, ifit be granted that the 
power of alienation possessed by the 
appellant’s father was restricted, I agree with 
the Divisional Judgein holding that as the 
sale in the present case took place twenty 
years ago in payment of antecedent debts, it 
was for the appellant to prove that it was 
made without legal necessity, and I am quite 
clear that he has failed to discharge this onus. 

The appeal fails and is dismissed with 
costs. : 

i Appeal dismissed. 

(1) 79 P. R. 1896. 

(2) 53 P. R. 1899. 


3) 46 P. R. 1900. 
(4) 8 P. R. 1906; 66 P. L. R. 1906. 


PUNJAB CHIEF COURT. 
| SECOND Crviu APPEAL No. 555 os 1910, 
April 4, 1911. 
Present:—Sir Arthur Reid, Krt., Chief Sade: 
MANNU LAL AND oTHERS— DEFENDANTS 
APPELLANTS ‘ 
versus 
- HARCHARAN DAS—Prarntirz— 
| REKPONDENT. 

Appeal—Rerision-s Punjab Courts Act (XVIII of 
1884), s. 70 (1) (a) and (b)— Civil Procedure Code (Act 
F of 1908", s. 104 (2) and O. XLIII, r. 1 (a)—Order of 
remand— Jurisdiction. 

An order of remand directing a lower Court to 
hear a suit on the ground that it had jurisdiction to 
do so is not open to revision under section 70 (1) (a) 
of the Punjab Courts Act, “or appeal under section 
70 (1) (b) of that Act. 

Sardar Arur Singh v. Bua Ditta, 4 P. R. 1911; 9 Ind. 
Cas. 674, followed. , 

Second appeal from ihe order of the 
Divisional Judge, Lufhiana Division, dated 


e. 
t 
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the 10h May 1910, reversing that of the 
District Judge, Ludhiana, dated the 27th 
e January 1910, returning the plaint for pre- 
sentation to proper Court. 
. Lala Madan Gopal, for the Appellants. 
* The Hon'ble Mr. Shadi Lal, for the Res- 
pondent. > 

Judgment.—Counsel for the re- 
spondent raises a preliminary objection that no 
appeal lies and that the order of the lower Àp- 
pellate Court cannot be revised under section 
70 (1) (a) of the Courts Act. The Court of 
first instance held that the Ludhiana Court 
had no jurisdiction and returned the plaint 
under Order VII, rule 10 of the Code. 

The respondent appealed under Order 
XLIII, rule 1 (a), to the Divisional Court, 
which held that the Ludhiana Court had 
jurisdiction, and remanded “the case under 
Order XLI, rule 23, for decision on the 
merits”. Counsel contends that the remand 
wasa necessary result of the appeal under 
Order XLIII, rule 1 (a), and that there 
could be no remand under Order XLI, rule 
23. Theremand must, therefore, be treated 
asan order passed on appeal under Order 
XLIII, rule 1 (a), and section 104 (2) bars 
an appeal from the order on the appeal under 
section 104 (1) (2) read with Order VII, 
rule 10. 

In Sardar Arur Singh v. Bua Ditta (1) 
I held that an Appellate judgment de- 
ciding that the Court of first instance to 
hear a suit was not open to revision under 
section 70 (1) (a) and I see no reason for 
thinking that exposition of the law erroneous. 

An appeal under section 70 (1) (b) is 
barred being a second appeal. 

For these reasons the preliminary objection 
is allowed and the appeal is dismissed with 
costs. 

Counsel’s feg sixty-four rupees. 


i Appeal dismissed. 
(1) 4 P. R. 1911; 9 Ind. Cas. 674. 





PUNJAB CHIEF. COURT. 
Seconp Civin APPEAL No. 866 or 1910. 
March 29, 1911. 
Present:—Mr. Justice Shah Din. 
AARNAM—PtaintireF—APPELLANT 
Ue7SUs 

RAJA RAM—Derenpant—ReEsPoNnDENt. 
Contract Act (IX of 1872), s. 16-~Helpless condition 
of the borrower—Interest—High rate—Compound in- 
terest—Unconscionable bargain—Undue influence, 


“id 
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A mortgagor was in a condition of helplessness and 
was compelled by circumstances to borrow money 
from the mortgagee at the rate of Rs. 18-12 per 
cent. per annum payable yearly, it being stipulated 
in the mortgage-deed that if the interest was not paid 
as agreed upon compound interest atthe same rate 
would be charged: 

Held, that the mortgagee was at the time of the 
contract of mortgage in a position to dominate tho 
will of the mortgagor within the meaning of section 
16 of the Contract Act, and asthe charging of com- 
pound interest at the rate of Rs. 1-9 per cent. per 
mensem was unconscionable, the mortgagee used that 
position to obtain an undue advantage over the 
mortgagor, and hence the contract of mortgage was 
induced by undue influence. 

Maneshar Bakhsh Singh v. Shadi Lal,31 A. 386; 
10 C. L. J. 76;6 A. L. J. 707; 18 C. W. N. 1069; 6 M. 
L. T. 71; 11 Bom. L. R. 864; 12 0. C. 300; 3 Ind. Cas. 
385, (P. C.), followed. 


Second appeal from the order of the Divi- 
sional Judge, Higsar, dated the 29th Novem- 
ber 1909, modifying that of the Munsif, 
lst class, Hissar, dated 30th July 1909, dec- 
reeing claim for possession by redemption 
of 97 bighas, 8 biswas of land, on payment ot 
Rs. 171. 

Mr. Muhammad Hussain, for the Appellant, 

Lala Lajpat Rat, for the Respondent. 


Judgment.—the facts are very fully 
stated in the judgment of the learned Divi- 
sional Judge and itis unnecessary to recapitu- 
late them here. The only two points which 
have been raised in this appeal are-— 

(1) Thatthe stipulation as to payment of 
compound interest at the rate of Rs. 1-9-0 
per cent. per mensem amounts toa stipulation 
by way of penalty within the meaning of se 
tion 74 of the Contract Act and is, there 
unenforceable; and 

(2) that the contract of mortga 
duced by undue influence ang 
ground voidable. 

In regard to the first poing 
has been cited by the appell-> 
support of the position that’ 0 » 
in question is a penal one; in fa. 9+ mY fe 
tion was not very seriously pressea0r Oe, 
cordingly gverrule it. Upon the secand ie? 

I have no hesitation in holding that the 
contract of mortgage was énduced by undue 
influence, and that, therefore, it $ not en- 
forceable in its entirety. The learned Divi- 
sional Judge ia discussing this point in his 
judgment says,—' The necess#y was of the 
mortgagor to borrow the money. The times 
no doubt were bard. There was a severe 
famine in the land. The mortgagor evident- 
mada 
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ly could not obtain a loan on his personal 
security. He had to mortgage his land.” It. 
would thus appear that the mortgagor was 
in a condition of helplessness and was com- 
pelled by circumstances to borrow money from 
the mortgagee at the rate’ of Rs, 18-12-0 per 
cent. per annum payable yearly, and there was 
a stipulation in the deed that if the interest 
was not paid as agreed upon compound in- 
terest at the same rate would be charged. 
Following the principle laid down in the 
judgment of their Lordships of the Privy 
Council in Maneshar Bakhsh Singh v. Shadi 
Lal (1), I hold that.the mortgagee in this 
case was at the time of the contract of mort. 
gage in a position to dominate the will of 
the mortgagor within the meaning of section 
16 of the Contract Act and as the charging 
of compound interest at the rate of Rs. 1-9-0 
per cent. per mensem was unconscionable, the 
mortgagee used that position to obtain an 
undue advantage over the mortgagor. My 
finding, therefore, is that the contract of mort- 
gage in question was induced by undue in- 
fluence. I farther think that it would meet 
the ends of justice to allow simple interest on 
the principal mortgage-money at the rate of 
Rs. 18-12-0 per cent. per annum and interest 
at this rate should, in my opinion, be allowed 
from the date. of suit to the date when the 
entire amount is paid by the mortgagors to 
the mortgagee, the whole amount being a 
harge upon the land. 

accordingly accept this appeal and revers- 
she decree of the lower Appellate Cour t, 
s that of the first Court, with costs pay- 
respondent. 


Appeal accepted. 
OC.L.3.76;6A.L. J. 707; 13 C. 





PUNJAB CHIEF COURT. 
o » Fors» Crvit Appear No, 419 or d910. 
April 5, 1911. 

. Present:—Mr. Justice Rattigan. 
BAU AND anoratr—Praintirrs— 
APPELLANTS 

versus ° 
MADAN GOPAL AND oruers—-Derenpanrs— 


i A RESPONDENTS. 
Chief Court “Rules and Orders” —R. XXX (3) and 
(4)—Pre-emption suit—Pleader’s fee—Method of 


calculating, ` 


: i 
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Pleader’s fees in a suit for pre-emption sho&ld be 
calculated under clause (4) and not under clause (3) 
of Rule XXX of the Chief Court “Rules and Orders’’, 
tej with reference either to the amount decreed, 
or according to the valuation of the suit, or accord- 
ing; to such sum, not exceeding the valuation, as the 
Court thinks reasonable, and fixes with reference to 
thejimportance of the subject of dispute. 


First appeal from the order: of the Sub. 
Judge, Ist class, Ferozpore, dated the 27th 
October 1900, decreeing transfer of the sale in 
favour of the plaintiff on payment of 
Rs! 30,000, and costs of defendant. 

Sardar Kharak Singh, for the Appellants, 

Mr. Harris, for the Respondents. : 

Judgment.—in my opinion the order 
of the Sub-Judge directing plaintiff to pay 
defendants’ costs was correct. The defend- 
ants never denied plaintiffs’ pre-emptive 
rights, but they claimed to be re-paid 
Rs. 30,600 as the price of the land. Plaint- 
iffs,| on the other hand, asserted that the 
market-value was merely Rs. 16,000 and that 
defendants had not paid anything more than 
that. The Court found that full consider- 
ation had been paid and, therefore, quite 
rightly mulcted plaintiffs in costs. 

The Sub-Judge has, however, gone entirely 
astray. in assessing costs. In his order of 
the !27th October 1909, he refers to the note 
appended to Rule XXX (3) of the Chief 
Court “Rules and Orders,” and discusses 
the meaning of a clause in that note which 
had ‘been cancelled two years previously by 
correction slip No.-132, dated 16th May 1907, 
In point of fact, however, the Sub-Jadge ex- 
pended a great deal of time and ingenuity 
very! unnecessarily in this discussion, as it is 
Rule XXX (4) which deals with the question 
of Pleader’s fees in suits to enforce a right of 
pre-emption. This rule is perfectly clear and 
empowers the Court to allow the fee to be 
calculated with reference either to the amount 
decreed, or according to the valuation Of the 
suit, or according to such sum, not execeding 
the valuation as the Court shall think reason- 
able and shall fix with reference to the import- 
ance of the subject of dispute. 

ln the present instauce there was only one 
hearing and the record is light. Defendants 
(according to the statement made before me 
by one of them) paid gtheir pleader Ri. 50 
only. | In the circumstance it is inequitable 
to make plaintiffs pay a sum of Rs. 659 as 
Pleader’s fee and I accordingly direct that 
the amount to be allowed shall be calculated 


| a . 
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with reference to the valuation of the suit, 
i.e., on Rs. 1,970, which represents 30 times 
the amount of the land revenue on the land. 

T accept this petition to the extent above 
eindicated and I leave the parties to pay their 
otn coste in this Court. - 


iN DIAN 


Appeal accepted. 





. 


ALLAHABAD HIGH COURT. 
Seconn Civit Appeat No. 175 or 1910. 
February 14, 1911. 
Present:—Mr. Justice Richards. 
Kuar. NIHAL SINGH AND ANOTHER— 
PLAINTIFFS— APPELLANTS 

: versus 
BALDEO PERSHAD AND ANOTHER— 


DerenDANTS— RESPONDENTS. 
Agra Tenancy Act (II of 1901), s. 158—Rent-free 
_ grant—Resumption—“Two successors”, meaning of— 
Proof as to who the original grantee was. 

Section 158 of the Agra Tenancy Act, does not 
provide that the person succeeding must necessarily 
be the heir of the person who preceded him. 

For the purpose of section 158 it is not necessary 
to prove who the original grantee was. is 


Second appeal from the decision of the 
District Judge of Mainpuri, dated the 10th 
December 1909. 

Mr. M. L. Agarwala, for the Appellants. 

Dr. Satish Chandra Banerji, for the Re- 
spondents. 


Judgment.—this appeal arises out 
of a suit to resume possession of certain 
muafi land under the provisions of section 
158. Both the Courts below have decided 
jn favour of the defendants. Section 158 
provides, amongst other things, the land 
not liable to resumption under section 154 
and which has been held rent-free for 50 
years and by two successors to the original 
grantee, shall be deemed to be held in proprie- 
tary title. 

The ffndings*of both the Courts are ab- 
solutely clear that the land is very old 
muoft and has been held rent-free for more 
than 50 years. The findipg of the Court 
ig very clear that the land is not lable 
to resumption under section 154. The find- 
ing of the Court is not quite so clear 
upon the point that the land was also 
held by two successorg,to the original grantee. 
Mr. Agarwala, on behalf of the plaintiffs- 
appellants, has. pressed two points. First, 
he contended that that portion of section 
158 which I have quoted applies only to 
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grants created since the 22nd of December 
1873, and secondly, that even assuming that 
his first point is not sound, that the find- 
ings of the Cqurt below are insufficient 
to entitle the defendants to be deemed to 
have acquired proprietary right. The first 
point is based upon the argument that 
section 30, clause (d) of Act XI1 of 1881 
only entitled a rent-free land-holder to 
have it declared that he had proprietary 
right if he was able to prove that the land 
had been held rent-free for 50 years before 
the 22nd of December, 1673, and that under 
the General Clauses Act, 1904, section 6, it 
follows that section 158 can only apply to 
grants made since the 22nd of December, 1873. 
In my opinion this ground is not well-founded. 
Section 158, in the clearest possible language, 
gives a person proprietary right where land 
has been held free of rent for 50 years and 
by two successors to the original grantee. 
What the expression “held by two successors to 
theoriginal grantee” means is not very clear and 
Mr. Agarwala’s second point is connected with 
this part of the section read in conjunction 
with the finding of the Court. Evidence was 
given in'respect of the pedigree of the 
defendants and records were produced show- 
ing in whose name the land has from time to 
time been recorded. Inthe years1857 thename 
of one Rambux was recorded as muafidar, A 
family pedigree was also given in evidence 
and appears to have been proved to the 
satisfaction of the Courts below. After 
Rambux the name of one .Pokhai was r 
corded. Pokhai was the son of Chhedi, 
Baldeo and Salik, the present defe 
were the sons of Durga who a 
have been a brother of Pokhai. 
admitted that there is no cle 
the present defendants are 4 
Rambux, nor is there 
who was the original gi’’7o;- 
of first instance, however,, Zey. Rone» aa 
of his judgment that alla, ey band 
muofi and they have from tite sants 
partitioned amongst the men. Spears to 
and the same family. THe “It must be 
then to draw a distinction of two 2 
land in possession of which the evidence did 
not show that muafidars had been for at 
least three generations. The léwer Appellate 
Court adopts the finding of the Court of 
first instance and, in my opinion, it must 
be taken that both the, Courts below 
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intended to find, and did find, that the land 
has been held without any break in the 
chain, at least from the time of Rambux, that 
is to say, from the year 1857 down to the 
present time by members of the same family. 
‘Section 158 does not provide that the 
person succeeding must necessarily be the 
heir of the “person who preceded him. 
The expression is “two successors.” It re- 
mains to be considered whether it is neces- 
sary to prove who the original grantee was. 
In my opinion it is not. I think that when 
Rambux was found in possession ever since 
the year 1857, the Court is entitled to de- 
clare the defendants’ proprietary title if 
it iè shown that the land has been held for 
50 years and by these generations; in other 
words, that if necessary the Court would be 
entitled to presume that Rambux was the 
original grantee or that a grant had been 
made to him. In the present case, having 
regard to the ancient character of the muafi, 
it would be quite impossible to show by 
evidence who was the original grantee. In my 
opinion the decree of the Court below was 
correct and I dismiss the appeal with costs. 


Appeal dismissed. 





ALLAHABAD HIGH COURT. 
Suconp Crvim APPBAL No. 476 or 1910. 
4 February 7, 1910. 
Present:—Mr. Justice Karamat Husain. 
GWAT DIN—Devrenpant—Appectant 
versus 
TAL AND OTHERS—PLAINTIEFFS— 


RESPONDENTS, 
ajib-ul-arz —Construction—Preferen- 
near relation and a member of 











ed as follows:—“the right of 
zven (1) to co-sharors who are near in 
re e vendor, (2) to other co-sharers of the same 
~~“ caste, (3) lastly to the co-sharers of the village”: 

Helds that under the Wajib-ul-arz negr relations 
‘hol a preferential right over persons of the same 
oaste. 

Second appeal’from the decision of the 
Additional Subordinate Judge of Cawnpore, 
dated the 24th February 1910. 

: Mr. Hamilton, for the Appellant. 
Mr, &@. W. Dillon, for the Respondents. 


Judgment.—Under a sale-deed dated 
the 20th April 1909 and registered on ike 
21st April 1909 one Ramadhin, son of Bhairon, 


1 

| 
sold the property in dispute to Ramadfin, son 
of Ram Sahai, for Rs. 550. In consequence 
of the above sale two pre-emptive suits were 


instituted, one by Sheo Dayal and another’ 


by Bhagwat Din. 


‘Sheo Dayal in his plaint alleged that the 


actual price was Rs. 225 only. Bhagwat 
Din in‘his plaint saidthat he had a prefer- 
ential right of pre-emption, that thesale price 
stated in the sale-deed was the correct one. 

‘The Court of first instance, finding that 
both the pre-emptors were entitled to pre- 
empt but that Sheo Dayal had a preferential 
right, decreed Sheo Dayal’s suit ordering him 
to! pay Rs. 225 as the correct price, and dis- 
missed that of Bhagwat Din’s. 

Both Sheo Dayal and Bhagwat Din appeal- 
edito the lower Appellate Court, which modifi- 
ed |the decree of the Court of first instance 
passed in favour of Sheo Dayal by ordering 
him to pay the amount set forth in the sale- 
deed, i.e., Rs. 550 instead of Rs. 225. The 
terms of the wajib-ul-arz relating to pre-emp- 
tion which are set out in the judgment of 
the lower Appellate Court are as follows: 
“The right of pre-emption is given (1) to 
co-sharers who are nearin blood to the vendor; 
(2) other co-sharers of the same caste and 
(3): lastly to the co-sharers of the village”. 

Two pedigrees are referred to in the judg- 
ment of the lower Appellate Court one pro- 
duced by Bhagwat Din and another produced 
by Sheo Dayal. The Court in its judgment 
finds “the pedigree produced by Sheo 
Dayal proved and with reference to that 
pedigree finds that Sheo Dayal comes under 
the first category of the wajib-ul-arz, that the 
rival pre-emptor comes under the 2nd cate. 
gory of it, and that the vendee who is a 
Brahmin does not come underany ofthe three 
clauses of the wajib-ul-arz. That Court also 
finds that the price entered je the sale-deed, 
t. e. (Rs. 550 is the price paid. 

Bhagwat Din has preferred a second 
appeal to this Court and two points are 


pressed by his Jeafned Counsel. The first is,. 


that the Courts below have wrongly assumed 
thatthe near relations have a preferential 
right over distant relations; and the second is, 
that, wken Bhagwat Din was ready to 
pay the price entered ?n the sale-deed and 
when Sheo Dayal in his plaint. offered 
to pay Rs. 225 only, Sheo Dayal’s right to 
pre-émpt was gone. The terms of the wairb- 
ul-arz are very clear Ie have carefully gone 
? . 
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through the original of it and have no doubt 
that near relations have a preferential right 
* over persons of the same caste. There is no 
mention in the judgment of the lower Ap- 
pellate Court that a nearer relation has a 
*better title than a remote one and there is 
nothing in the wajib-ul-arz to that affect. 
According to the finding recorded by the 
lower Appellate Court, Sheo Dayal belongs to 
the first category and Bhagwat Din to the 
second and, that being so, the mere fact that 
Sheo Dayal in his plaint stated that the 
correct price was Rs. 225 does not disentitle 
him to pre-emption in payment of the price 
found to be correct by the lower Appellate 
Court and the Jast words in the pre-emption 
clause which are to the effect that if two co- 
sharers of equal rights claim pre-emption the 
one who pays more will be entitled to pre-emp- 
tion have no application to this case, inas- 
much as Sheo Dayal and Bhagwat Din do not 
belong to one and the same category. 
The result is that the appeal is dismissed 
with costs. : 


Appeal dismissed. 





CALCUTTA HIGH COURT. 
Second Civic Appear No. 3907 or 1910. 
March 1, 1911. 
Present:—Mr. Justice Mookerjee and 
Mr. Justice Teunon. 
DWARKA MISSER AND OTAERS— 

- DEFENDANTS— APPELLANTS 
versus 


RAM PROTAP MISSER AND otHers— 


PLAINTIFFS— P.ESPONDENTS. 

Hindu Law—Religious ceremonies, performance of — 
Choosing of priest—Eaclusive title to officiate, if tenable. 

Parties who require religious ceremonies to be per- 
formed for their begefit are at liberty to choose the 
priest by whom those ceremonies shall be performed. 

Gour Mont Debt v. Chairman of Panihati Muni- 
cipality, 6 Ind. Cas, 864;12C, L.J.74; 140. W. N. 
1057, relied upon. 

Therefore when pilgrims on their way to Gya 
perform the sradh ceremony of their ancestors on the 
bank of the Punpun no one is entitled to a declara- 
tion that he is exclusively entitled to officiate as the 
priest. 

But a declaration may be obtained that a person 
is entitled to officiate as prit for such pilgrims as 
may choose to employ him and that he cannot be 
prevented from exercising his calling. 


Appeal from the decree of the Sub-Judge of 
of Patna, dated August-29th, 1910, affirming 
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that of the Munsif of Bankipur, dated Decem- 
ber 22nd, 1909. 

Babus Baldeo Prasad Singh and Bir Bhushan 
Dutt, for the Appellant. 


Babus Mohendra Nath Roy and Kulwant 
Sohay for the Respondents. 


Judgment.—this is an appeal on 
behalf of the defendant in a suit of a novel 
description. The plaintiffs-respondents allege 
that they are the descendants of Sham Nath 
Misser, and that, along with the defendants 
who are other descendants of the same per- 
son, they are entitled to officiate as priests at 
the offering of Pindas on the bank of the 
sacred river Punpur in the District of Gaya, 
According to orthodox Hindu nations, it is the 
duty of the pilgrim to Gaya to shave his head 
on the bank of the river Punpun, to perform 
the sradh ceremony of his ancestors and to 
bathe in the waters of the river on his way to 
the holy city. The plaintiffs allege that, as 
the descendants of Sham Nath Misser, they 
and the defendants are exclusively entitled to 
officiate as priests at the offering of Pinda, and 
that whoever amongst them may be employed 
by a particular pilgrim, he is bound to share 
with the other members of the family the 
offerings received and the emoluments earned 
by him. The defendants resist the claim of 
the plaintiffs, deny that the plaintiffs are the 
descendants of Sham Nath Misser and claim 
to be exclusively entitled to officiate as priests 
on the occasion of the ceremony mentioned. 
The Courts below have concurrently made a 
decree in favour of the plaintiffs by which 
they are declared entitled to be restored to 
possession of the right claimed by them, 
to recover mesne profits, and to have formal® 
possession of the share of the disputed proper- 
ty to be enjoyed jointly with the defendants 
or alternately on different dates as might suit 
their convenience. The defendants have ap- 
pealed to this Court, andon their behalf, the 
decision of the Subordinate Judge hag keen 
assailed sub$tantially on two grounds, namely 
first, that the Courts helow have erroneously 
found an evidence inadmissible in lew that 
the plaintiffs are descendants of Sham Nath 
Misser, and secondly, that the decree made in 
favour of the plaintiffs is contraryto law, and 
grants them relief not enforceable in a Civil 
Court. In our opinion, the first of these 
grounds is unsustainable, but the second 
must prevail in part. 


NS 
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In so far as the first contention is concern- 
ed, we'are'unable to hold that the Courts 
below have relied upon any evidence inad- 
missible in law. Objection has been principal- 
ly.taken to statements made by the predeces- 
gor of the parties, but these statements are 
clearly admissible under section 32, sub sec- 
5 of the Indian Evidence Act Consequently, 
there is no substance in the first objection 
taken by the appellants. 

In so far as the second ground urged 
by the appellants is concerned, it is manifest 
that the Courts below have completely over- 
looked the principles applicable to cases of 
this discription. It is well-settled, as was 
pointed out by this Court in the case of Gour 
Mani Debi v, Chairman of the Panthattt Munici- 
pality (1), that parties who require religious 
ceremonies to be performed for their benefit 
are at liberty to chose the priest by whom 
they shall be performed. The plaintiffs are, 
therefore, not. entitled to any declaration that 
they along with the defendants are exclusively 
entitled to officiate as priests, when pilgrims, 
on their way to the holy .city, perform the 
sradh ceremony of their ancestors on the bank 
of the sacred river Punpun. The plaintiffs, 
hawever, can obtain a declaration that they are 
entitled to officiate as priests for such pilgrims 
as may choose to employ them forthe purpose 
of religious ceremonies, and that the defend- 


\ ants are not entitled to prevent the plain- 


‘tiffs from the exercise of their calling. This, 
however, is not the most important aspect 
of the case: the plaintiffs seek a declaration 
that if any one among the defendants assists 
in the performance of ceremonies by a 
Pilgrim, the plaintiffs are entitled to share 
with them the offerings and emoluments. To 
put the matter in another way, the plain- 
tiffs allege that the right to officiate as 
priest is vested in the entire body of descend- 
ants of Siam Nath Misser and that whoever 
amongsh them may perform the ceremonies 
ona particular occasion and whatever sum 
or article he mgy earn thereby, he is bound 
to bringe that into a common fund to be 
enjoyed by all the members of the family. 
In support of this extraordinary position, 
reliance waseplaced upon a decree in a suit 
of 1821 and a deed of partition of 1837. It 
appears that about the year 1821 there was a 
dispute between two families of Brahmins who 
may be called the Pandeys and the Missers, 

(1) 6 Gnd. Cas. 864; 14 C. W. N. 1057; 12 0. L. J. 74, 
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residents on opposite banks of the river 
Pupun. The Pandeys claimed that they as 
well as the Missers, the ancestors of the 
parties to this suil, were entitled jointly 
to perform religious ceremonies for the 
pilgrims on the banks of the river Punpun, 
and to divide the earnings amongst themselves 
This claim was negatived on the 27th May 
1822, and it was declared that the Pandeys 
were not entitled to officiate as priest. Subse- 
quently, on the 28th October 1837, a deed of 
partition was executed amongst the 
predecessors of the parties to the present suit, 
in which it was arranged that each of the 
thrae branches of the family formed by the 
descendants of the three sons of Sham Nath 
Misser should have one-third share of the 
emoluments or the fees of the officiating 
priest at the performance of ceremonies on 
the;bank of the river Punpun. The docu- 
ments in question obviously do not establish 
the|right now claimed by the plaintiffs. It 
is intelligible that members of a family may 
agree amongst themselves, that whoever 
amongst. them: may earn anything by 
offidiating as a priest, the income is to be 
brought into a common fund and divided in 
cerfain proportion amongst them. But such 
an arrangement cannot be obligatory upon 
the} parties and their successors for all time 
and in spite ofthe wishes of members who 
may desire to terminate it. Tne learned 
Vakil for the respondents has contended 
upon the authority of the cases of Dino 
Nath v. Pratab Ohandra (2) and Bheema v. 
a (3) that the members of this family 
are! entitled to a religious office and that 
16 is open to one of them to maintain a 
suit against his co-sharers for recovery of his 
share of whatever ` may be given by 
pilgrims by way of offerings or emolu- 
ments. The cases relied tpon, however, 


“are! clearly distinguishable; they are cases 


in which offerings were made to an idol or 
some other image of the deity, and it was 
ruled that the offerings belonged to the entire 
body‘ of shebaits. In such a contingency, it 
is rightly held that although a suit by the 
rightful owner of a religious office against an 
usurper for recovery gf voluntary gratuities, 
is not maintainable, a suit brought by a 
sharer in religious office against his co-sharers 
for | recovery of his share of the voluntary 


(2)-27 G. 30. 
@ 17 M. L, f. 493, ° 
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gratuitie is maintainable, because in the 
latter class of cases tho basis of the claim is 
ån arrangement, express or implied, that all 
the sharêérs should have a share in the gratu- 
“ties. In this case before us, however, the 
initial difficulty of the plaintiffs is that they 
have not established that there is any reli- 
gioas office to which they have a claim. It 
has not been proved that they have a here- 
ditary right to officiate as priests at the wor- 
ship of an idol and to have a share in the 
offerings made to the deity. The case, on the 
other hand, is more analogous to that of 
Jowahur’ Misser v. Bhagoo Misser (4), where it 
was ruled that a claim was not maintainable 
for asharein the gratuity or voluntary gift 
to a priest officiating at a sradh ceremony, 
because the fee paid was in the nature of a 
voluntary gift to the person to whom it was 
directly paid. Thereason assigned in sup- 
port of this view is that where voluntary offer- 
ings were made toa priest who officiated at 
asradh ceremony, they must, be taken to have 
been intended for the very person who was 
then actually performing the ceremony [Kashi 
Chandra v. Kailash Chandra (5), Sitaram v. 
Sitaram (6), Raja Valad Shivapa v. Krishna- 
bhat (7). See also Ohunnu Dat v. Babu 
Nandan (8)]. The plaintiffs have neither al- 
leged nor established that they have any 
right to the holy spot, by grant or other- 
wise, nor have they ulleged and proved that 
they have a hereditary right to officiate as 
priest at the worship of an idol to whom 
offerings are made, and to have a share in 
such offerings. Consequently, the decree, in 
so far as it declares such right, cannot be 
supported , nor can the decree be maintained 
in so far as it entitles the plaintiffs to recover 
mesne profits.—The Courts below have neither 
realized the effect of such a decree, nor 
considered kow the mesne profits can he de- 
termined in execation proceedings. If what 
was paid to the officiating priest was paid to 
him personally by a particular pilgrim the 
plaintiffs would not be entitled to claim a 
share in such a sum. But it would be im- 
possible to discover now from any evidence 
that might be available, whether a particular 
pilgrim made a payment for the personal 


(4) (1857) S. D. A. 362. 

(5) 26 C. 356. 

(6) 6 B. H.C. R. 250. 

(7) 3 B. 232. 

(8) 7 A. L. J. 529; 32 A. 527, 6 Ind, Cas. 223. 
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benefit of the officiating priest or whether it 
was intended to be paid to him as represen- 
tative of a family. 

_The result, therefore, is that this appeal 
must be allowed in part and the decree of 
the Court below modified, The plaintiffs 
will have a declaration that they are entitled 
to officiate at the pinda dehant ceremony on 
the southern bank of the river Punpun and 
that the defendants are not entitled to ob- 
struct the plaintiffs when they officiate as 
priests at such ceremony. A perpetual in- 
junction will also issue prohibiting the de- 
fendants from interfering with and offering 
resistance to the plaintiffs in the performance 
of the pinda dehani ceremony. The quesvion, 
however, whether the plaintiffs are entitled by 
grant or otherwise to joint possession, with the 
defendants of the spot where the ceremonies 
are performed and whether the plaintiffs are 
entitled as shkebaits nf any deity to have a 
share of the offerings given by pilgrims, is 
left open for consideration ina future suit, 
if occasion should arise. Each party will 
pay his own costs throughout this litigation. 


CALCUTTA HIGH COURT. 
Seconp Crvit Arprat No. 2971 or 1910. 
February 24, 1911. 

Present: —Mr. Justice Mookerjee and 
Mr. Justice Teunon. 
NARENDRA NATH SINHA— DEFENDANT 
APPELLANT 
Versus 


NAGENDRA NATH BISWAS— PLAINTIFF 


RESPONDENT, 

Bengal Municipal Act (III B. C. of 1884), s. 6 cl. (11) 
s. 15, proviso, cls. (4) and (ii), ss. 85,103 - Qualification 
to vote—-Payment of rates and income-tax — Voter must 
be legally liable to pay rates and tax —Owner —Occupier. 

A person whose income is below the taxable 
minimum, but who submits to the levy of the income- 
tax, does not thereby acquire the statutory quali- 
fication as a voter as contemplated by section 16 
proviso, clause (%) of the Bengal Municipal Act.® 

The payment of rates to be available as a qualifying 
circumstance for a voter under sectipn 15 proviso 
clause (¢) must be by a person legally liable gp pay 
the same. 

Where a son has contributed considerable sums of 
money towards the acquisition and subsequent im- 
provement of a house which was purchesed in the 
name of his father who lives at Benaro3 in retirement, 
the son is rightly treated by the Municipality as 
“owner” and is, therefore, liable under section 103 of 
the Act to pay rates assessed on the house, and 
entitled to vote under section 15 clause (7). 
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Appeal from the decree of the District 
Judgeof 24-Pergannas, dated August 29th, 
1910 modifying that of the first Munsif of 
Alipur, dated August 12th, 1910. 

Mr. B. O. Mitter, Counsel, and Babus Biraj 
Mohan Majumdar and Tarakeswar Pal 
Chowdhury, forthe Appellant. 

Mr. S. P. Simha and Babus Ram Chandra 
Majumdar and Karunamoy Bose, for the 
Respondent. 

Judgment. 

Mookerjee, J—This appeal arises out of an 
action commenced by the plaintiff-respondent 
for declaration of the invalidity of the election 
of the defendant as a Commissioner of the 
Manicktolah Municipality. The suit was 
justituted on the 8th January 1910, after the 
name of the defendant had been entered in 
the list as qualified to vote and also to be 
elected as a Commissioner. The election 
took place on the 28rd July 1910, and the 
plaintiff thereupon asked for a perpetual 
injunction to restrain the defendant from 
exercising his privileges as an elected 
Commissioner. The Court of first instance 
held that the defendant was qualified to vote 
under clause (¢) of the proviso to section 15 of 
the Bengal Municipal Act, 1884, because he had 
paid, .during the year immediately preceding 
the election, Municipal rates of the aggregate 
amount of not less than three rupees ; the 
Court also found that he was qualified under 
clause 2 of the same proviso as he had paid 
income-tax during that year. In this view 
the suit was dismissed with costs. Upon 
appeal, the learned District Judge has 
reversed this decision. He has held, first, 
that the defendant is not qualified under 
clause 2 of the proviso, because his income 
was not such as would make him liable under 
the law for the payment of income tax, and 
secondly, that he is not qualified under clause 
(0) of the proviso because he was not owner 
of the hcuse in respect of which he was 
assessed by the Municipality and for which 
he has paid the Municipal rate. The District 
Judge has hełd in substance that, although 
the defendant has actually paid both income- 
tax and Municipal rates, he is not qualified, 
inasmuch as he was not liable under the law 
to pay either the tax or the rates. The 
defendant has now appealed to this Court, 
and on his behalf the decision of the District 
Judge has been assailed on the ground that, 
as heehas paid the income-tax as well as the 
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Municipal rates, he is qualified to wWte and 
to ‘be elected, even though it is established 
that income-tax has been illegally levied from 
him and he has been improperly made liable 
for the Municipal rates. It has further been 
contended that, in so far as the Municipal rates 
are concerned, he was properly assessed and 
made liable as an occupier, if not as an owner. 
These contentions have been strenuously 
challenged on behalf of the plaintiff-respond- 
ent, and it has further been argued that, in 
so far as the payment of income-tax is 
concerned, apart from the question whether 
the defendant was liable ts pay the tax, the 
payment is of no assistance as it was made on 
the 7th June, 1910, that is, not within the 
official year 1909-10. The answers to the 
question raised, which are of some novelty 
and not altogether free from difficulty, must 
depend upor an examination of tbe statutory 
provisions on the subject. : 

. Section 14 of the Bengal Manicipal Act 
provides, that a certain proportion of the 
Commissioners of each Municipality shall be 
elected by male persons, resident within the 
limits of the Municipality, who shall have 
attained the age of 21 years. This section, 
which defines the qualifications of electors in 
so far as age, sex and residence are concerned, 
is supplemented by section 15, which imposes 
what may be briefly called property and 
educational qualifications The proviso to 
section 15 lays down that every male person 
who is, at the time of election and has been 
for a period of not less than twelve months 


immediately preceding such election, resident 


within the limits of the Municipality, shall 
be entitled to vote at the election of Com- 
missioners, provided he satisfies one of three 
requirements. The first of these is the 
payment of Municipal rates; the second is 
the payment of income-tay; the ¿hird is an 
educational qualification with which I am 
not concerned in the present case. It is not 
disputed before us that the defendant resided 
within the limits of the Municipality for a 
period of not less than twelve months 
immediately preceding the election. The 
only question, therefore, which requires 
consideration is, whether he has fulfilled 
the condition relatis to the payment of the 
prescribed minimum amount of rates and 
income-tax. As already stated, there is no 
controversy that he has paid both rates and 
ingome-tax ; but the contention of the plain - 
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tiff is that the defendant was not liable to pay 
either of the sums realised from him, and 
that, therefore, his submission to the illegal 
edemand and the satisfaction of the claim made 
upon him, do not qualify him as an elector. 
It will be convenient to consider the two 
payments separately. 

In so faras the payment of income-tax 
is concerned, it has not been disputed that on 
the 7th June 1910, income-tax was deducted 
from the interest on Government securities 
held by the defendant, but itis argued that 
this is of no avail, first, because the payment 
was not within the official year preceding the 
election ; and secondly, because, in any event, 
the defendant was not liable to pay any 
income-tax, as he has notan assessable income 
of one thousand rupees or upwards. In 
support of the first objection, it is contended 
on behalf of the plaintiff, that the income-tax 
mentioned in clause (2) of the proviso to 
section 15 of the Bengal Municipal Act, must 
be paid during the official year preceding the 
election, because the term “year” as defined 
in section 6, clause 19, means a year beginning 
on the first day of April; consequently, as the 
payment in this case has been made during 
the official year in which the election has 
been held, it is of no avail to the defendant. 
On the other hand, ib is argued that all the 
definitions given in section 6 must be taken 
qualified by the introductory words, “unless 
there be something repugnant in the subject 
or context,” and that the word “immediately” 
in the phrase “during the year immediately 
preceding such election’ shows that the 
word “year” here cannot have the meaning 
given tothe term in section 6, clause 19; 
the intention plainly, it is said, is that the 
payment should be made during the year 
which ends at the time of the election ; from 
this point’ of view, the payment of the 
jncome-tax in the present case would not be 
open to objection on the ground that it had 
been made to take. The question raised is 
not free from difficulty, and as the second 
objection must prevail, it need not be decided 
in this case. 

In support of the second objection, it has 
been argued that the payment contemplated 
as a qualifying circumstance, must be pay- 
ment by a person liable to pay under the 
provisions of the law. Ithas been contended, 
on the other hand, on behalf of the defendant, 
that as admittedly he had paid income-tax, it 
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is immaterial that the same has been illegally 
levied from him. In this connection it may 
be pointed out that, under section 13 of the 
Income-tax Act, 1886, the tax is deducted 
from the interest on the securities mentioned 
iu part lII of the Second Schedule, unless 
the owner of the security produces a certificate 
from the Collector that his annual income 
from all sources is less than the minimum 
taxable incume. In other words, the income- 
tax is automatically deducted, unless the 
holder of the security obtains an order for 
exemption. The question, therefore, arises, 
whether a person whose income is below the 
taxable minimum, but who submits to the 
levy of the tax does thereby acquire the 
statutory qualification, contemplated by sec- 
tion 15 of the Bengal Municipal Act. In my 
opinion, the question ought to be answered 
in the negative. The learned Counsel for the 
defendant has argued that the effect of such 
an interpretation would be to read into the 
Statute restrictive words which are not to be 
found there. Ido not feel pressed by the 
reasonableness of this consideration. It is 
well settled that, although the words used 
in a Statute are general, they do not always 
receive the widest construction of which they 
are suspectible, and their operation is often 
restrained by reference to other parts of the 
Statute to its subject-matter, or its general 
scope and intention, though it may be conceded 
that such a restrictive operation will not be 
attributed to general words, unless we can 
find in the Statute itself some ground for 
limiting and restraining their meaning by 
reasonable construction and not by arbitrary 
addition or retranchment [Beckford v. Wade 
(1) Twycross v. Grant (2) and Garland v. 
Carlisle (3).] The view we take is support- 
ed by the canon of construction laid down 
in Stradling v. Morgan (4), which was 
quoted with approval by Turnor, D. J., in 
Hawkins v. Gathercole (5) by Halsbury, Ju. £., 
in Coz v. Hakes (6) and by Bowen, L. J., 
in In re Standard Manufucturin ng Company (7): 

(1) 17 Ves. 87 at p. 91; 11 R. R. 2 

(2) 2.0. P. D. 460 at pp. 530, 531; 46 L. J% C. P, 
636; 37 L. T. 812; 25 W. R. 701. 

(3) 4 C1. & F. 693 at p. 726; 11 Bli (N. s.) 421. 

(4) (1560) Plowden 199 at p. 205. IN 

(5) 6 Do G. M.& G. lat p. 21; 24L.J. Ch. 332; 3 
Eq. R. 348; 1 Jur. (x. s.) 481; 3 W. R. 194. 

%6) (1890) 16 A.C. 506 at p. 615; 39 W. R. 145; 17 
Don C. 158; 60 L. J. Q. B. 89; 63 L. T. 392; 54a J. 


(7) (1891) 1 Ch, 627 at p. 646; 16 L. J. Ch, 292. 
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“Those (Statutes) which included every per- 
son in the letter, they (the sages of the law) 
have adjudged to reach to some persons only, 
which expositions have always been founded 
on the intent of the Legislature, which they 
have collected sometimes by considering the 
cause and necessity of making the Act; 
sometimes by comparing one part of the Act 
with another, and sometimes by foreign cir- 
cumstances™ (see also Bacon on Maxims of 
the Law Works, Ed. Ellis and Spedding, 
Volume VII, page 356.) Now, in the 
` present case the object of the Legis- 
lature was manifestly to confer the fran- 
chise upon persons who possessed a speci- 
fied property qualification, indicated by the 
payment of income-tax to the State. It could 
never have been intended thata person whose 
income was below the taxable minimum should 
secure qualification as an elector by payment 
of income-tax when no such tax could under 
the law be levied from him.. The only cases 
in which a similar question appears to have 
beenraisedisthat of Humphrey v. Kingman(8), 
in which it was ruled that if a tax is regular- 
ly assessed against one who is in other respects 
a qualified elector, its payment, if made 
in good faith, will entitle him to vote 
although such tax was illegally assessed. The 
authority of the case, however, has been 
doubted, and the principle recognised therein 
could not possibly be extended to cover cases 
where, as here, a person with full knowledge 
of his disability, submits to an assessment 
solely with a view to acquire electoral qualifi- 
cation; countenance to such a device would 
be manifestly to encourage afraud upon the 
Statute, so as to defeat the true object of the 
Legislature. I must, consequently, hold in 
the case before me that as the income of the 
defendant was below the taxable minimum 
and as he could not be legally assessed under 
the Income Tax Act, his acquiescence in the 
deduction of the tax from the interest on the 
Gov8rnment security held by him, cannot 
possibly secure forhim the qualification es- 
sential for th® exercise of the franchise, 

In o far as the payment of Municipal rates 
is concerned, it is not disputed that the de- 
fendant is recorded in they Demand Register 
of the Municipality as an owner of premises 
No. 59 Churrakdanga Road and as such 
owner, he has paid the amount of rates asses- 
sed thereon; but it has been argued, that in 

(8) (1842) 5 Metcalfe (Muss.) 162, 
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the case of the first clause, quite as Snuck as 
in the case of the second clause of the proviso 
to section 15, the payment of rates to be 
available as a qualifying circumstance must 
be by a person legally liable to pay the same 
and that the defendant is not such a person 
as: his father is the owner of the house. I 
am of opinion, for reasons already explained, 
that the payment of rates by the defendant 
must be proved to have been made by him as 
a person legally liable to satisfy the Munici- 
pal demand. Now, section 103 provides that 
the rate upon holdings leviable under section 
85 shall be payable by the owner of the hold- 
ing. Section 105 then provides that the 
sum due from the owner, if unpaid by him, 
may be recovered from the occupier also ; 
consequently it ‘would be sufficient for the 
defendant to establish that he is either an 
owner or an occupier liable to pay the rates. 
The term “owner ” is defined in clause 11 of 
séction 6 to include every person who is entitl- 
ed for the time being to receive any rent in 
respect of the land with regard to which the 
word is used, whether from the occupier or 
otherwise; the term ‘owner’ also includes a 
manager or agent or trustee for any such 
person. This clearly is not an exhaustive 
definition of the term ‘owner’ because, as ob- 
served in the cases of Reg. v. Kershaw 
(9) and Dilworth v. New Zealand Oom- 
missioner of Stamps (10), the word “‘in- 
clude” is generally used in interpretation 
clauses to enlarge the meaning of words so 
ag to make them comprehend not only 
such things as they signify according to their 
natural import but also the things they are 
declared to include. Au owner, therefore, 
for the purposes of the Municipal Act, includes 
not only an owner in actual occupation of the 
holding, but also an owner entitled to receive 
rent from the occupier of othertvise. . This 
definition, it must be remembered, however, 
was framed, notso much with a view to con- 
fer rights as tp impose liabilities as is usual 
in Statutes of this description {see the obser- 
vations of Blackburn J. in Oook v. Montague 
(11)] apart from this circumstance, it is plain 
that the definition of the term ‘owner’ ig 


comprehensive enoygh to include the father 

(9) 6 E. & B. 999 at p. 1007; 106 R. R. 906; 26 L. 
J. M. C. 19; 2 Jur. (N. s.) 1139; 5 W. R. 53. 

(10) (1899) A. C. 99 at p- 105; 68 L. J. P, C. 1; 79 
L. T. +73; 47 W. R. 387. 

(11) (1872) L. R. 7 Q. B: 418 at p. 422; 41 L.J 
Mi, C. 149; 26 L, T., 474 20 W. R. 624, 
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of the defendants, even though he is not in 
receipt of rent from hissons. The argument 
on behalf of the plaintiff, an argument 
which found favour with the learned District 
Judge, is that as the father of the defendant 
is not in receipt of rent from his sons, and 
lives at Benares in retirement, he cannot 
be deemed to be a person entitled, within the 
meaning of section 6, clause Jl, to receive 
rent from the occupier or otherwise. This 
view, in my opinion, is manifestly fallacious. 
The definition is not so framed as to restrict 
its application only to the owner who is in 
actual receipt of rent, and it may be observed, 
that when a similar contention was raised 
with reference to section 250 of Statute 18 
and 19 Vic. Chap. 120 it was overruled by 
the Court of appeal in Wright v. Ingle(12). If 
it be assumed, therefore, that the fathér of the 
defendant is the owner of the house, though 
he is not in possession, he is still owner with- 
in the extended definition of that term as 
given in section 6, clause 11, and consequently 
the defendant himself. as his Manager or 
agent, has been rightly treated as the owner 
by the Municipality. Butupon facts patent 
on the record, it is plain that the defendant 
is also ‘owner’ in the ordinary acceptation of 
the term. It is incontestable that the de- 
fendant has contributed considerable sums to- 
wards the acquisition and subsequent improve- 
ment of the property. The theory of the 
District Judge that these sums must be re- 
garded asfree gifts to his father is based 
upon no evidence at all, and cannot possibly 
be sustained. The presumption is that when 
the defendant contributed towards the costs of 
acquisition of the property, he became joint 
owner thereof with his father [Dhurma Das 
Kiundoo v. Amulya Dhan Kundoo (13)]. From 
this point of view also, the defendant would 
be appropriately treated as owner. But, even 
if it be assumed for a moment that the de- 
fendant is not an owner, he is, at any rate, an 
occupier, and as such liable go pay the rates 
under section 105 of the Bengal Municipal 
Act. It cannot be disputed that he had 
satisfied the Municipal demand with his own 
money ; consequently, there is no foundation 
for the suggestion tha} the payment was by a 
person neither liable nor competent to 


(12) (1885) 16 Q. B. D. 379; 55 L. J. M. O. 17; 50 
J. P. 436; 54 L. T. 511; 33 W. R. 222. 
(18) 3 O. L. J. 616; 10 0, W. N. 765; 38 O. 1119. 
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make it under the provisions of “the law. I 
hold, therefore, that the defendant was quali- 
fied to be an elector under the first clause of 
the proviso to section 15, .and hence neces- 
sarily, to be a Commissioner under the same 
section. The conclusion follows that the ob- 
jection of the plaintiff to the legality of the 
election cannot be sustained. 


The result is that the appeal must be al- 
lowed, the decreeof the District Judge re- 
versed and that of the Court of first instance 
restored, with costs to the defendant in all 
the Courts. 


Teunon, J.—Ti this case | havé had the ad- 
vantage of reading the judgment just deliver- 
ed by my learned brother and need not again 
set out the facts, or the contentions of the 
parties to this appeal. 


For the reasons given at length by my 
learned brother I agree that the appellant is 
not a qualified voter under the 2nd clause of 
the proviso to section 15 of the Act. 

On the other hand, it has been found by 
the Court of first instance that though the 
premises in question were purchased in the 
name of the father, the major portion of the 
consideration-money was paid by the appel- 
lant out of the joint funds belonging to 
bimself and his five bruther, and further that 
the expenditure on subsequent extensive 
alteration and additions was similarly 
defrayed by the appellant out of the said 
fund. This finding has not been display 
by the learned District Judge and theré is 
ample evidence in support of it. Indeed, 
that evidence shows that out of the sum of 
Rs. 8,200 which formed the consideration 
money, Rs. 2,865 were paid by the six 
brothers and their subsequent expenditure on 
the property amounted to some Rs. 7,000. 

The recital in the deed of sale and the 
assertion made by the fatherto the knowledge 
of his son the appellant in certain suitg and 
certain leti®rs have apparently been’ errong: 
ously treated by the District Judge as con» 
clusive evidence of the father’s exclusive 
title. These recitals and assertions, when 
assented to cr not contradicted by the son, 
may be said at best to represeyt admissions 
capable of explanation. They have been ex- 
plained, and there is no warrant in law for 
the learned District Judge’s assumption that 
the sums spent by the sons aggregating 
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some Rs. 9,000 should be regarded as free 
gifts made by them to their father. 

There is thus, in my opinion, no question 
that the appellant and his brothers have a 
substantial interestin the property and have 
been rightly treated by the Municipality as 
owners in the ordinary acceptation of that 
term and, therefore, liable under section 103 
of the Act to pay the rates assessed op the 
holding. 

In the view of the case, the payment of 
rates made by the appellant entitles him to a 
vote under the first clause of the proviso to 
section 15 of the Act. 

For these reasons I agree in decreeing this 
appeal with costs. 

Appeal decreed. 


PUNJAB CHIEF COURT. 
Crvit Revision Case No. 274 or 1910. 
March 30, 1911. 
Present:—Mr. Justice Shah Din. 
TUFAIL MAHOMED, minor, THROUGH 
Musammat HASSI, HiS GRANDMOTHER— 
PLAINTIFF—PETITIONER 
VeTEUS 


‘HIRA SINGH AND OTHERS—DEFENDANTS— 


RESPONDENTS. 

Joinder of causes of action and parties—Suit for 
possession as heir—Impleading of different alienees in 
one swit—Trial of separate isswes—Interlocutory judg- 
ments—Practice—Amendment of plaint. 

In a suit for possession by inheritance, the plaintiff 
can in one suit attack several alienations made at 
different times in respect of various portions of pro- 
perty by a deceased owner in favour of different 
persons. There is no misjoinder of parties or causes 
of action by including all the alienees in one suit. 

Musammat Gopal Devi v. Jat Narain, 1 P. R. 1905; 
83 P. L. R. 1905, Umabai v. Vithal Vasudev, 33 B. 
293; 11 Bom. L. R. 34; 5 M. L.T. 230; 1 Ind. 120; 
Ballabh Rai v. Gopal Lal Singh, 6 Ind. Cas. 577; 
Fazal Hussein v. Amir Haidar, 9 Ind. Cas, 588, fol- 
lowed. 

Where several alienees have been impleaded as 
defendants, the difficulties arising from variety of 
defences can be cured by successive trial of the 
issues separately affecting different defendants. Inter- 
locutory judgments may, if the plaintiff succeeds, 
be given against different defendants as their cases 
are disposed of, fin@l judgment forthe possession of 
the wholeeproperty being reserved till the conclusion 
of the trial of the whole case. The plaintiff should 
not be compelled to bring a separate suit against 
each defendant. 

Umabai v. Vhal Vasudev, 33 B. 293, 11 Bom. L. R. 
84; 5 M. L. T. 230; 1 Ind. Cas. 120, followed. 

Musammat Gopal Devi v. Jai Narain, 1 P. R. 1905 ; 
83 P. L. R. 1905, not approved. 


Petition under section 70 (b) of Act XVII 
of 1884 as amended by Act XXY of 1899, for 
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revision of the order of the Sub- Jadro, Ist 

class, Jullundur, dated the 22 December 1909, 


returning the plaint for amendment on acount. 
of misjoinder of parties and causes of action. 


Mr. Fuzl-i- Hussain, for the Petitioner. d 
Pandit Shen Narain, for the Respondents. 


J udgment.—tThe learned Pleader for 
the ‘respondents concedes that the view of law 
taken by the lower Court as regards the 
alleged misjoinder of causes of action in this 
case is erroneous, inasmuch as this being a 
suib for possession, the plaintiff-petitioner was 
quite competent to attack in onesuit the 
several alieuations which had been made at 
different terms in respect of various portions 
of property by his grand-father in favour of 
different persons [Musammat Gopal Devi v. 
Jai, Narain (1), Umabai v. Vithal Vasudev(2); 
Hari Ballabh Pat v. Gopal Lal Singh (3); 
Fazal Hussein v. Amir Haidar (4).] It is, 
however, pointed out that as the plaintiff 
attacks no less than 17 alienations, the in- 
clusion in one suit of all the alienees as defend- 
ants, each one of whom would have to pub in 
separate pleas based upon separate sets of 
facts, would necessarily involve confusion and 
entail inconvenience on the alienees and it is 
urged that, at any rate, upon thatground the 
lower Court was justified, in directing the 
plaintiff to confine his suit to one alienation 
alone. In connection with this part of the 
argument, itis sufficient to say that the rule 
of procedure laid down in Umabaz v. Vithal 
Vasudev (2) appears to be a reasonable one, 
and might well be followed in acase suchas 
the] present. In that case the learned Judges, 
in noticing the objection on the ground of 
inconvenience as to the frame of a suit in which 
several alienees had been impleaded as defend- 
ants, laid down that “the difficulties arising 
from variety of defences can Be cure® by the 
successive trial of the issues separately affect. 
ing different defendants. Following the 
English practice jnterlocutoryjudgments may, 
if the plaintiff succeeds, be given against 
different defendants as their cases are dis- 
posed of, final judgment for possession of the 


whole property being reserved till the con- | 


clusion of the trial of the whole case”. The 


(1) 1 P. R. 1905; 83 P. L. R. 1905. 

(2) 33 B. 293; 11 Bom. L, R. 34; 5 M. L. T. 230; 
1 Ind. Cas. 120. 

(3) 6 Ind. Cas. 577. 

(4) 9 Ind. Cas, 588. ° 
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observance of a similar procedure in the pre- 
gent case would obviate any possible incon- 
venience to bhe.alienees, which might other- 
Wise result from the plaintiff being allowed 
ta attack several alienations in one suit. The 
directions given by the Caicutta High Court 
inthe case reported as Hari Ballabh Rat 
V, Gopal Lal Singh (3) to the effect that the 
claim in respect of each alienation should 
be treated asa separate suit for ‘purposes of 
gonvenience do not commend themselves to 
me, as under that procedure awkward ques- 
tions as to the valuation of each such suit as 
ło the amount of Court-fee payable in res- 
pect of it, andas to the course of appeal 
might conceivably arise and introduce into 
the case elements of unnecessary complication. 

The procedure suggested by the Bombay 
High Court, on the other hand, would 
frequently prove to be much simpler and less 
open to objection fromthe point of view of 
both parties. 

I accordingly accept this revision and 
setting aside the order ofthe lower Court 
send the case back for disposal in accordance 
with the above remarks. The petitioner will 
get his costs in this Court. i 

Revision accepted. 





CALCUTTA HIGH COURT. 
Seconn CIVIL Apprat No. 2444 or 1908. 
March 2, 1911. 

Present:——Mr. Justice Mookerjee and 
Mr. Justice Teunon. 

SHYAMA CHARAN BHATTACHARYYA 
—Derenpanrt—APPELLANT 

versus 


MOKHODA SUNDARI DEBI—PLAINTIFF— 


RESPONDENT. 

Estoppel—Mortgagor, and = mortgagee—Transferor 
and transfered of non-transferable holding —Question of 
transferability of holding—Mortgagee purchaser and 
private purchaser. 

A mortgagor is estopped from denying his mort- 
gagee’s title and the existence of thé lien which he 
has created or from defeating its enforcement against 
the property upon which it was placed. 

Debendra Nath v. Mirza Abdul, I Ind. Cas. 264; 10 
C. L. J. 150, relied upon. 

When a non-transferable holding is sold or mort- 
gaged by a tenant he is, as beigveen himself and the 
transferee, estopped from setting up that such sale or 
mortgage is invalid. 

The question of transferability of the holding does 
not arise between the mortgagee purchaser of the 
interest of the tenant and the privato purchaser 
from the same person. ° 


Appeal from the decree of the Sub-Judge 
of Faridpur, dated August 4th, 1908, affirm- 
ing that of the third Munsif of Bhanga, dated 
April 30, 1908. f 

Babus Boidya Nath Dutt and Jnenandra 
Nath Sarkar, for the Appellant. 

Babus Dwarka Nath Ohakravarti and Brojo 
Lal Chakravartt, for the Respondent. 

Judgment.—tThis is an appeal on be- 
half of the first defendant in a suit for re- 
covery of possession of a holding which ad- 
mittedly belonged at one time to a min 
named Kudratulla. On the 22nd May 1893, 
Kudratulla mortgaged the holding to one 
Umasundary Dasi. The mortgagee sued. in 
1897, to enforce the security and obtained 
a desree on the 7th July, 1897. The decree 
was subsequently transferred to the plaintiff, 
who took out execution thereof as assignee. 
The kolding was purchased by the plaintiff 
at the execution-sale on the 22nd December 
1904, and possession was delivered by Court 
on the Ist Jane, 1905. Meanwhile, the first 
defendant had purchased the holding from the 
mortgagor Kudratulla on the 3lst August 
1904; he resisted the plaintiff who was unable 
to obtain actual possession of the holding 
from him. The result was that, on the 10th 
May 1907, the plaintiff commenced this ac- 
tion for recovery of possession. The first 
defendant alone appeared and contested the 
claim substantially on the ground that the’ 
mortgage, the decree thereon, and the sub- 
sequent sale were collusive and fraudulent. 
As regards his own purchase, he added that 
he had not been able to secure recognition 
from the landlord. The Court of first instance 
held upon the evidence that as the morlgage 
represented a genuine transaction, there was 
practically no defence to the suit. The 
Court further held that the defendant was not 
entitled to show that he had subsequently 
obtained recognition from the landlord and 
thus to raise the question of the trangfe»- 
ability of the holding. The result was that 
a decree for possession was mage in favour 
of the plaintiff. The defendant thew ap- 
pealed to the Subordinate Judge, and argued 
that an issue ought to have been raised upon 
the question of transferability of tlhe holding. 
This contention was overruled, and the decree 
of the Court of first instance was affirmed 
on the llth August 190S. The first defend- 
ant has now appealed to this Court, and on 
his behalf the objection taken in the Courts 
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below has been reiterated. The substantial 
question in controversy, therefore, between. 
the parties to this appealis whether or not 
in the events which have happened, the 
first defendant is entitled to raise the question 
of transférability. i 
- Now, in the first place, it is well-settled that 
when’ a- non-transferable holding has been 
sold by a tenant-under a eanveyance, he is 
as between himself and the transferee, estop- 
ped from setting up the invalidity of the sale 
by him [Bhagirath Changa v. Hafiz-ud-din(1)]. 
The same doctrine applies as_ between mort- 
gugor and mortgagee [Krishna Lal v. ‘Bhatrab 
Chundra(2)]. This position may- be supported 
on the principle explained in the case of 
. Debendra Nath v. Mirza Abdul (3), that a mort- 
gagor is estopped from denying the mort- 
“gagee’s title and the existence of the lien 
-which. he has created, or from défeating its 
enforcement against the property upon which 
it was placed.. Consequently, in the case be- 
_fore us, neither the mortgagor nor the first 
_ defendant, as his representative-in-interest, 
+ can challenge the validity -of the-title of the 
plaintiff as based on the mortgage. The 
_position of- the - first defendant is further 
affected by the circumstance that he -pur- 
chased pendente lite, because, as explained in 


the case of Surji Ram Marwari v. Barham Deo . h 


` Persad (4), in the case of a mortgage-suit 
-“the lis continues after the decree’ nist, and 


doctrine of its pendens. is applicable to’ pro- - 


- ceedings to realize the mortgage after the 
decree for sale. Prima facie, therefore, the 
defendant is not entitled to question the 

. validity of the mortgage, and: this view is 
supported by the case of Ayen-ud-din.v. Srish 
Chandra (5), which is not distinguishable 

“from the case before us. : That case, again, is 

“in: accordance with the earlier decision in 
Ambica Nath v. Aditya Nath (6), and was 

- accepted-as good law in Hart Das Bairagi v. 
‘Udoy Okandra (7), though the decision in 
this’ latter- case was subseqfently set aside 

„upon a different point [Uday Chandra v. Hari 
-Dass{8) |. We are not prepared to dissent from 
< (1) £0. W. N. 679. 

(2) 20; L. J. 19n. 

(8) 1 Ind: Cas. 264; 10 ©. É. J. 150. 

(4) 2 C.T. J. 288. . 

(5) 11 0. W. N. 76. 

(6) 6 C: W. N. 624. 

(7) 12 0. W: N. 1086; 8 0. L.-J, 261. 
-.  (8).10 C. L. J. 608; 3 Ind. Cas. 417; 18 C, W. N. 

937. 7 

ESA 


“y. Tincowri (12). 
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is 
the decision' in Ayen-ud-din v. Srish Ohandra 
(5), which completely covers the case before 
us and has been recently followed in Samir- 
ud-din v. Benga (9), though it may be dif- 
cull. to reconcile it with Achanulla v. Salem- 
onnessa (10), where the decision was based 


‘on the doubtful ground that the execution- 


purchaser of the interest of the tenant was not 
bound by the same estoppel’ as the tenant 
himself. It has been suggested, however, 
that when, during the pendency of the suit, 
the defendant alleged that he had obtained 


‘recognition from the landlord he ought to 


ave been allowed to prove it and ‘thus to 
place himself in the position of the landlord 
who, it cannot be disputed, is entitled to raise 
the question of transferability. ‘In support 
of this view, reference has been made to rule 
8 of Order VIII of the Civil Procedure 
Node of 1908, which provides that avy 
Napa of defence which has arisen after the 
institution of. the suit may be raised by the 
defendant in his written statement. This 
rule is of no assistance to the appellant. 
In the first place, it was not in force when 
this ‘case was tried ‘in the original Court or 
in the Court of appeal below. In the second 
lace, even if it had been in force it would be 
of no avail because the circumstance alleged 
y the defendant happened after he had filed 
his written statement-in which lie stated ex- 
plicitly that his purchase had not been, up to 
that time, recognised by the landlord. Conse- 
quently, there is no occasion for any appli- 
gation of the’ principle recognised in Rup 
Chand v: Sarveswar (11), ‘and’ Bipin Behari 
On the other hand, the 
principle applicable to this case islaid down. in 


_Radhay Koer v. Ajodhya Das (13), where it is 


pointed out that although in some instances 


-# Court will take notice gf events which have 


‘happened subsequent to the institution of the 


buit, [Ram Ratan v. Mohant Sahu . (14), 
Razart Mal v. Janaki Prasad (15) Ramyac 


.y. Bindeswavi (16), Udit Chobey v. Rashike 


[Prasad (17)], it will not dismiss a claim 
for recovery of possession on the groun¢ 
(9) 13 C. W. N. 630; 1 Ind. Cas, 114. NG ' 
(10) 9 C. W. N. xxiv.. ; 

(11) 38 C. 915; 3 C, L: J. 629. `, 


(12) 13 C. L. J. 278 9 Ind. Cas. 874. 
(18) 7 O. L: J. 262. a 
(14) 6 C.-L. J, 74; 11 C. W. N. 732.. 
(15) 6 O. L. J. 92. ace 

(16) 6 C. L. J. 102. Sein ta eae 
(17) 6 O. L. J. 66% 3 M. L T, 4, -- 
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that tho right set up by the plaintiff is ai- 
leged to have been subsequently nullified by 
the defendant during the pendency of the 
suit. On areview, then, of the authorities, it 
is clear that the preponderance of the judi- 
cial opinion is in favour of the view that 
the question of transferability does not arise 
in the present suit between the plaintiff as 
the mortgagee-purchaser of the interest of 
the tenant and the first defendant as private 
purchaser from the same person. 

The result, therefore, is that the decree 
made by the Court below is affirmed, and 
this appeal dismissed with costs. 

Apveal dismissed. 


CALCUTTA HIGH COURT. 
Seconp Civin Appsan No. 1750 or 1909. 
March 28, 1911. 

Present:—Mr. Justice Coxe. 
JANARDAN PATHAK AND ANOTHER— 
DEFENDANTS—APPELLANTS 
versus 
ANU RAM DATTA AND OTHERS—PLAINTIFFS 


— RESPONDENTS. 

Hindu Law—Widow—Absolute interest—Want of 
reversioners—No claim by Crown. 

The mere fact that there are no reversioners, or that 
the Crown or other person, entitled to property on 
the death of a widow, does not claim it, cannot 
possibly give the widow an absolute interest in that 
property, which she can bequeath by a Will. 

Collector of Masulipatam v. Cavaly Vencata 
Narainapah, 8 M. I. A. 500; 2 W. R. (P. C.) 59, 
referred to. 


Appeal from the decree of the District 
Judge of Assam Valley District, dated May 
12th, 1909, affirming that of the Munsif of 
Borpeta, dated July 1st, 1908. 

Babus Surendra Nath Roy and Satyendra 
Nath Roy, for the Appellants. 

Judgmeént.—This was a suit for 
recovery of certain land on the allegation 
that it had originally belonged to one 
Kamala Priya, a Hindu, widow, who had 
bequeathed it to the plaintiff by a Will. The 
suit has been decreed by the learned District 
Judge and the defendants appeal. 

Two points have been taken in this appeal. 
The first is that the land in question is not 
covered by the Will. But, on reading the 
Will as a whole, I think the view taken 
by the learned District Judge on this point 
js correct, ; 
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The second contention, however, must, 
in my opinion, prevail. It is to the effect 
that Kamala Priya being a Hindu widow 
had only a limited interest in the property 
and could not bequeath it to the plaintiffs. 
On this point the learned District Judge 
says, “Ib is argued that a widow having 
only a limited interest in land derived from 
her husband or son cannot bequeath it by 
Will. In this case it appears that Kamala 
Priya’s husband has no heirs or reversioners 
at all, at least no such person can be named 
vr discovered. The property in such a case 
would escheat to the Crown, or when it is 
merely a tenancy, as in the present case, the 
land would revert to the landlord. But 
neither the Crown nor the landlord has put 
forward any claim, or seems likely to do 89. 
Although no anthority has been cited on this 
point I am of opinion, that the legatees of 
a widow would acquire a good title under her 
Will as against outsiders when there are no 
reversioners and when the Crown or the land- 
lord does not care to resume the property.” 
This view cannot, J think, be sustained. 
The mere fact that there are no reversioners 
or that the Crown or other person entitled 
to the property on the widow’s death does 
not claim it cannot possibly give the widow 
an absolute interest in the property which 
she could bequeath by a Will. And in 
connection with this point [ may refer to the 
case of Collector of Masulipatam v. Cavaly 
Vencata Narainapoh (1). 

The appeal accordingly must be allowed 
and the suit dismissed with costs of all the 
Courts. 

Appeal allowed, 

(1) 8 M. I. A. 500; 2 W. R. (P. C.) 59. 





CALCUTTA HIGH COURT. 

Civit Rute No. 1833 cr 1910. 
February 15, 1911. 
Presgnt:—Mr. Justice Mookerjas and 

Mr. Justice Teunon. fee 
MAHOMED AKBAR JAMAN KHAN— 
DeceREE-HOLDER—AUCTION PORGSJASER—- 
PETITIONER 

i versus 
SUKHDEO PANDAY AND ANOTHER -—- 


JUVGMENT-DEBTORS—OPPOSITE PARTY. 
Civil Procedure Code (Act V of 1909), s. 47, O. XX1, 
yr. 89, 92 —Eecution of decree—Sale,setting aside by 
payment—Deposit within thirty days—Court closed on 


ra 
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thirtieth day—Deposit on resopening day, validity of— 
Actus curiae neminem gravabit. 

Tn execution of a decree for money, the immoveable 
properties of the judgment-debtor were sold and 
purchased by the decree-holder on July 20th, 1909, 
On August 19th, 1909, the judgment-debtor made an 
application to have the sale set aside under rule 89 
of Order XXI, of the Civil Procedure Oode. The 
agentof the judgment-debtor was ready to deposit 
the money and achallan was duly filled up and placed 
in the hands of the proper officer for signature of 
the presiding officer, but he was informed that as the 
presiding officer had left the Court, his signature 
could not be obtained on that day. The next day the 
money was deposited. The sale.was set aside: 

Held, that the order setting the sale aside is within 
the scope of section 47 of the Code and is appealable; 
the application for revision in this case was, therefore, 
treated by the High Court as an appeal. 

Held, also, that, as the judgment-debtor could not 
deposit the money on the last day owing tothe absence 
of the presiding officer, the maxim actus curiæ 
neminem gravabit applied, and the deposit made the 
next day was valid and the sale was properly set aside, 

Rule against the order of the District Judge 
of Shahabad, dated February 25th, 1910, re- 
versing that of the Munsif of Sassaram, 
dated September 4th, 1909. 

Moulvi Mahammad Mustafa Khan, for the 
Petitioner. 

Babu Chandra Sekhar Prosad Singh, for the 
Opposite Party. 

Judgment,.—We are invited in this 
rula to consider the legality of an order for 
reversal of an execution-sale. The circum- 
stances under which the order in controversy 
has been made do not admit of any doubt 
or dispute. In execution of a decree for 
money, the immoveable properties of the 
judgment-debtors, the opposite parties in this 
rule\were brought to sale on the 20th July 
1909, and were purchased by the decree- 
holder, the petitioner, before this Court. On 
the 19th August 1909, the judgment-debtors 
made an application to have the sale set aside 
under rule 89 of Order XXI of the Civil 
Procedure Code of 1908. But, although the 
application was made on that date, the re- 
quisite sam was not deposited in the Trea- 
sury til the next day. The case for the 
fadgment-debtors is, that on the 19¢h August 
their agent was pyesent in Court with the 
money, aug was ready to deposit it; that for 
the purpose a challan was duly filled up and 
placed in the hands of the proper officer for 
signature of the presiding officer, and that he 
was informed later on in the day that as 
the presiding officer had left the Court, his 
signature could not be obtained on that day. 
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The result was that the challan was signed 

on the following day, and the money received 

on the authority thereof by the Treasury 

Officer. These facts are beyond controversy: 

they ‘were stated by the agent of the judg- 

ment-debtors on oath before the presiding 

officer in the course of the inquiry which fol- 
lowed; and the allegatiors of the witness were 

not contradicted either by the presiding officer: 
himself or the officer entrusted with the duty 

of receiving thechallen and getting it sign- 

ed. The decree-holder, auction-purchaser, 

objected to the reversal of the sale on the 

ground that the provisions of the law were 

inflexible, that the judgment-debtors had 

failed tocomply with them, and that con- 

sequently the Court had no jurisdiction to 

make; an order in their favour. This objec- 

tion prevailed, and the application was dis- 
missed. Upon appeal, the learned District 
Judge has reversed the order and directed 
the sale to be set aside. He has held that 
the judgment-debtors were not to blame in 
any way; that they had done their best to 
comply with the requirements of the law, and 
that the money was’ not deposited in the 
Treasury within thirty days from the sale as 
prescribed, by rule 92° of Order XXI of the 
Codeby reason of the action of the Court for 
which the judgment-debtors could not be 
rightly held responsible. The decree-holder, 
auction-purchaser, has obtained the pre- 
sentrale for reversal of- the order of the 
District Judge. 


A preliminary objection has been taken. 
that the rule ought to be discharged as the 
order assailed is open to appeal. There can,, 
in our opinion, be no room for discussion that 
the order is appealable, and that the inter- 
ferenée of this Court has been sought errone- 
ously!in a manner not contemplated by the 
law. ' The order is clearly one withm the 
scope, of section 47 of the Code, becatse it 
decides a question between the parties to the 
suit in which the decree was passed and re- 
lates ito the execution and satisfaction of the 
decree. It is not necessary to lay down an 
inflexible rule that every order made upon 
an application under rule 89 falls within — 
the scope of section 47. The trne nature of 
the order must be examined, and the cha- 
racter of the parties affected thereby ascer- 
tained before ib can be determined whether 
the order does or does not fall within the 
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scope of section 47. [Pita Mati v. Chuntlal(1); 
* Murlidhar v. Anand Rao (2); Srinivasa v. 
Ayyathorai (3); Phul Chand v. Narsingh (4)). 
“ The contrary view taken in Kuber Singh v. 
* Shib Lal (5) cannot be supported on princi- 
ple, and is not easy to reconcile with the 
later decision in Imtiazi Begam v. Dhuman 
Begam (6). The view we take is sapport- 
ed by the principle which underlies 
the decision of the Court in the case of 
Joytara v. Pran Krishna (7). It is ob- 
vious, therefore, that our interference 
cannot be invited in the exercise of our re- 
visional jurisdiction. We are not prepared, 
however, to discharge the rule on this 
ground. The application was presented to 
this Court within the time allowed for ihe 
presentation of an appeal, and we think that 
the petition may well be treated as a memo- 
randum of appeal, as was done by the Full 
Bench in the caseof Mahomed Wahid-ud-din 
v. Hakiman (8), 
_ As regards the merits of the case, there is 
no dispute that the judgment-debtors have 
not been able to comply strictly with the 
requirements of the law. It has not been, 
and it cannot be, suggested that the mere 
presentation of the application within thirty 
days from the sale is sufficient compliance 
with the law. Rule 92 requires thai the 
money also should be deposited within 30 
days from the date of sale [ Mathuji v. Kondajz 
(9)]. The question, however, arises, what are 
the functions and powers of the Court, when 
a party-litigant has found it impossible to 
comply with the requirements of the statute, 
not because of his own fault but by reason 
of the action or inaction of the Oourt. In 
our opinion, the principle applicable to such 
a contingency is expressed by the maxim 
“actus cyriæ neminem gravabit”’, an act of 
the Court shall prejudice no man. As Mr. 
Justice Crosswell put itin Freeman v. Tranah 
(10) this maxim is founded upon justice and 
good sense, and affords a safe and certain 
guide for the administration of the law. In 
other words, as Lord Justice James observed 
(1) 81 B. 207; 9 Bom. L. R. 15. 
(2) 26 B. 418. 
(8) 21 M. 416. ri 
(4) 28 0. 78. 
(5) 27 A. 263. 
(6) 29 A. 275; A. W. N. (1907) 64; 4 A. L. J. 185. 
(7) 13 C, L. J. 257; 7 Ind. Cas. 769. 
(8) 25 0. 757 at p. 778. 
(9) 7 Bom. L. R. 263. x 
(10) 12 0. B, 406; 21 L. J. P. O. 2l4;_16 Jur. 1141, 


in Tufazal v. itaghonath (i1), itis the duty 
of a Judge to be always vigilant so as not to 
allow the act of+thé Court itself to do 
wrong to the suitor. This principle has been 
extensively recogjiised and applied by Courts 
of Justice in this country, and the time 
within which a party is required to perform 
an act has been extended, when it could not be 
performed by reason of theactionor inaction of 
the Court. See for instances, Rhidoy v. Railas 
(12); Bani Madhub v. Matunginé (18); 
Ugrahlall v. Radha Pershad (14); Abdool 
v. Jadub (15); Shooshee v. Gobind (16) ; 
Peary v. Anunda (17); Behari v. Munghola- 
nath (18); Dabee v. Heramun (19) and 
Aravamudu v. Samiyappa (20). The same 
principle has been applied so as to enable the 
Court to deliver judgments nune pro tunc 
[Hara Krishna v. Ramgopal (21) ; Conture v. 
Bonchand (22)] to order restitution when a 
party has been deprived of possession of his 
property by an erroneous order of the Court 
subsequently reversed by a superior tribunal, 
Rodger v. Comptoir (23) and Forester v. 
Secretary of State (24), and generally to place 
the parties in the same position as they 
would haveoccupied but for the erroneous 
decision of the Court [Radhey Singh v. 
Mangni Ram (25); Udit Ohobey v. Rashika 
Prasad (26)]. It may be conceded that the 
maxim may not be of universal application 
and may require qualification [Leech v. Lamb 
(27); In re Treesthic Morth (28); Kambina- 
yani v. Uddighiri (29)]: but we feel no doubt 
that it is applicable to the circumstances of 
the case before us. The General Rules and 
Circular Orders, issued by this Court (Volume, 
1 page 187)* made it the duty of the Court to 
accept the money when it was tendered, and 

(11) 14 M. I. A. 40 at p, 51;7 B. L. R. 186, 

(12) 4 B. L. R. (F. B ) 82; 18 W. R. (F. B.) 8. 

(13) 13 C. 104. (14) 18 C. 255. (15) 25 C. 216. 

(16) i8 C. 231. (17) 18 ©. 631. (18) 5G. 110. 

(19) 8 W. R. 223. (20) 21 M. 385, 

(21) 14 C. W. N. 759; 6 Ind. Cas 170. x? . 

(22) (18921 Cana. Sup. Court. 231. 

(23) 3 P. C. 465; 7 Moore. P. C. 344; 40 L. J. P. C. 1; 
24 L. T. 111; 19 W. R. 449. 

(24) 4 I. A. 137; 30. 161. (23) 6 C. W.N. 710. 

(26) 6 C. L. J. 662. 

(27) 11 Exch, 437;,25 L.J. Ex. 17; 1 Jur. (x.8.) 1175; 
4 W. R. 589. wa 

(28) (1905) 37 Cana. Sup. Court 79. 

(29) 2 M. H. C. R. 268. an, o 

* “Cost must be received whenthe Court is bound 
by law to accept payment either absolutely or up to 
a given time and in every such casethe money shall 
be received even although tendered after tle hour 
prescribed by rule 15,” 
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there was no justification for the delay which 
took place by reason apparently of the fact 
that for some unexplained reason the presid- 
ing officer left the Court at an early hour. 
The difficulty, therefcre, which sometimes 
presents itself in this class of cases as in 
Chandi Oharan v. Banke Behary (30), namely, 
whether the erroneous act of a particular 
officer may be rightly treated asan act of the 
Court itself does not :arise here. As Mr. 
Justice Jenkirs observed in the case last 
mentioned, fcr an act to be clothed with the 
character of an act of the Court, itis, general- 
ly speaking, essential that it must be the act 
of the prescribed officer acting in accordance 
with the prescribed rules of the Court. Here, 
the rules framed by this Court were not carried 
out by the presiding officer of the Court, 
. with the result that the petitioner found it im- 
possible to deposit the money in the Treasury 
within the prescribed time, although he had 
done everything in his power in the matter. 
It would, in our opinion, be a lamentable 
failure of justice if we were to hold that the 
Court is not competent to do substantial 
justice in acase of this description. As Lord 


Penzance observed in Kendall v. Hamilton | 


(31) procedure is but the machinery of the 
law. after all, the channel and the means 
whereby the law is administered and justice 
reached: it strangely departs from its cffice 
when in place of facilitating, it is per- 
mitted to obstruct and even extinguish 
legal rights, and is thus made to govern 
where itought tosubserve. We feel no doubt, 
therefore, that the orderof the learned Dis- 
etrict Judge oughtto be affirmed and this rule 
discharged with costs. We assess the hearirg 


fee at one gold mohur. 

(30) 26 C. 449. 

(31) 4 A. C. 504 at p. 525; 48 L. J. Q. B. 705; 41 L. 
T, 418; 48 W. R. 97. 
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CALCUTTA HIGH COURT. 

Src@np Orvis Appeau No. 470 or 1909. 
April 4, 1911. 

Present:—Mr. Justice Coxe. 
CHANDRA GHOSE AND ANOTHER— 

DEFENDANTS—A PPELLANIS 

TETSUS 
PUTU MALLIK--PLAINTIE— 
RESPONDENT. 

Landlord and Tenant—Mortgage-decree by landlord 


SATIS 


INDIAN CASES. 
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1 
—Purchase by third party in execution —Rent-deeree by , 
landlord—Purchase by landlord in execution of rent- 
decree—Priority of title—Estopped—Bengal Tenancy 
Act (VO of 1885), Sch. IIT, art. 3—Limitation—Pos- 
session of landlord after pur chase in execution of renl- e 
decree——Period of limitation for 
recovery of possession. 

P; as shebait sued A. a tenant on a mortgage. On 
the day this suit was instituted, all the shebaits, 
including P., sued A. for rent. P, obtained a 
decreé on his mortgage, advertised it for sale 
and the plaintiff purchased the holding at the 
auction. Subsequently execution was taken out 
of the rent-decree and the shebait landlords them- 
selves purchased the holding. The plaintiff sued the 
landlords for possession. The son of P. defended 
the suit: 

Held, that, ordinarily the purchase at the rent- 
decree ‘sale would be entitled to preference over the 
mortgage-decree sale; but as P. advertised the 
holding for sale in execution of his own mortgage- 
decree when he knew all the time that the interest 
passing at the sale was valueless, as it could be put 
an end to- by the gale in execution of the rent-decree, 
the plaintiff should be given priority, and the son,of 
P. should be held estopped by the conduct of his 
fathér from claiming that his purchase shonld 
prevail. 

When the whole body of landlords obtain a proper 
rent-decree and purchase the holding in execution 
and dispossess the tenant, the special law of limi- 
tation contained in Article 3 of Schedule III of 
the Bengal Tenancy Act applies. 

Appeal from the decree of the Sub-Judge 
of Hoogly dated December 10th, 1908, re- 
versing that of the Munsif of Amta, dafed 
March 9th, 1908. 

Babus Brojo Lah Ohakravarit and Lalit 
Mohan Mukerjee, for the Appellant. 

Moulvi Syed Shamsul Huda and Babu 
Kummar Sankar Roy, for the Respondent., 

J udgment.—This appeal was heard 
in part on the 22nd March, but it was found 
necessary to adjourn it in order to ascertain 
what was the nature of the decree in execu- 
tion of which the plaintiff purchased. This 
decree has been shown me and found to be 
n mortgage-decree and the appeal ‘has now 
been heard in full. 

Tt seems clear now that the facts are as 
follows :—On the 22nd November 1897 Prya 


Nath Ghose, as shebait of certain deities sued 


Alapdi Mullik, then tenant of the land in. 


suit, onamortgage. He obtained a decree 
and in execution sold the right, tiile and in- 
terest of Alapdi Mullik in the holding, which 
was purchased by the plaintiff on the 10th 
October 1£98. On thesame day that this snit 
was instituted, namely, the 22nd November, 
1897, all the shebaits, including Pryanath, 
brought a suit as shebait nging Alapdi for 


| 
| 


suit by tenant for” i 


aa 


ka 


Vol, X] z 
BATIS CHANDRA GHOSE V. PUTU MALLIK, 


the rent ofthe holding, obtained a decree, and 
in execution put up the holding for sale, 
which they bought in themselves on the 14th 
March 1899. They dispossessed the plaintiff 
who brought the present suit for recovery, 
THe suit was contested in the Courts below 
by the 6th defendant only, whois the son of 
Prya Nath Ghose, now dead. In this appeal 
the 7th defendant has also joined but he did 
not contest the suit in the Courts below. 

The Subordinate Judge has decreed the 
suit. He holds that as the defendants dis- 
possessed the plaintiffs as auction-purchasers 
and not as landlords the rule of two years’ 
limitation does not apply. He also holds that 
as the sale-certifieate of the defendants shows 
that they purchased theright, title and in- 
terest of Alapdi, their purchase was no 
better than the plaintiff's and being subse- 
quent to it cannot prevail against it, In this 
view I think the Subordinate Jadge is clearly 
wrong. The sale-certificate is headed “ Rent 
execution case,” and exhibit B shows that 
the sale was madein execution of a rent-dec- 
ree. The fact, therefore, that the certificate 
was wrong in form, as these certificates very 
frequently are, does not alter the fact that 
really the sale was effected in execution of a 
rent-decree, and passed the holding. In this 
connection I have been referred to the case of 
ri Kummar Soor v. Bejoy Ohand Mehatap 

1), 

Ordinarily, therefore, the purchase would 
be entitled to preference over the purchase of 
the plaintiff in execution ofa mortgage. But 
Ithink thatin the special circumstances of 
this case that preference should not be allow- 
ed. The 7th defendant as I haye observed 
did not contest the snit. As regards the 6th 
defendant he is, I think, estopped by the con- 
duct of his father, Prya Nath Ghose, from 
claiming that hig purchase should prevail. 
And it can hardly be supposed thatthe other 
defendants were unaware of or did not ac- 
quiesce in Prya Nath’s proceedings. The 
two suifs were institutedeon the same 
day. The decree forrent was obtained on 
the 4th January 1898. This being so, when 
Prya Nath Ghose knew that this rent-decree 
had been obtained, and was ready for execu- 
tion, I do not think thathe was entitled to 
advertise the holding fur sale in execution of 
his mortgage-decree and conceal from intend- 


ing purchasers that the interest they pur- 
(1) 290, 813, 
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we Ut 


chased might be extinguished at any moment. 
That certainly, in the words of Order XXI, 
rule 66, was a thing most material for a 
purchaser to know in order to judge of the 
value of the property. It may be open to 
question what a decree-holder is bound to 
reveal at an execition-sale, and it may be 
conceded that this case is nearly the border 
line, but I do not think a landlord can be en- 
titled to advertise a holding for sale in exe- 
cution of his own mortgage-decree, and ob- 
tained Rs. 98 for it, when he knows all the 
time that the interest passing at the sale for 
ail practical purposes is valueless. 


It appears to me howerer, that the Subor- 
dinate Judge is wrong in holding that the rule 
of two years’ limitation does not apply. No 
doubt there is plenty, of authority for holding 
that when a co-sharer landlord purchases the 
ratyte interest in execution of his decree for 
a share of the rent, which is a mere decree 
for money, the rule does not apply, because 
the landlord does not assist in the disposses- 
sion in his character of landlord but in that 
of an auction-purchaser under a money-decres 
[Abhoy Churn” M. ookerjee v. Shiekh Titu (2); 
Brojo Kishore Mahapatra vy. Saraswati Dassi 
(3); Mohomed Khalil v. Hirendra Nuth Bhatta- 
charya (4)]. But I can find no case in which 
it has been held that when the whole bady of 
landlords obtain a proper rent-decree, and 
purchase the holding in execution the special 
law of limitation does not apply. Itis settled 
that that law applies when the landlord has 
a hand in the ouster and I do not see how it 
can besaid thatin such acase the landlo 
has no hand in the ouster. 












the helding, and it is purchased 2 
party, a suit by the old tenas 
of possession is governed by 
years’ limitation [Amin ud-din 
Ulfatunnissa Bibi (5) }; ora, 
landlord must be regarded iy Sy tey 
in the ouster. It seems y Np T 
would be absurd to hold that i4 ux Yas v 
in such a case bought the land hims®., 
rule would not apply; or, in other words, thu 
he would not have a hand in the ouster. Tt 

e 





(2) 2 C. W. N, 175. 


(3)6 C. W. N. 338. 
(4) 5 O. L. J. 650. ai 
(5) 9 C. L. 7.181: 8 Ind. Cas. 315; 13 0. W, N, 108, 
s, «ord, 
e dy of 
e Tea sells 2 
bY a third 
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seems to me that he would be more, and cer- 
tainly not less, concerned in the dispossession, 

In this view I think'a decision sbould be 
arrived at on the question, of limitation and 
the appeal will go back to the Subordinate 
Judge for disposal after deciding whether 
the plaintiff has proved his possession within 
two years before the institution of the snit. 
Costs to abide the result, 





MADRAS HIGH COURT. 
Sxconp Crvin Apprat No. 572 or 1909. 
March 23, 1911. 
` Present:—Mr. Justice Munro and 
Mr. Justice Sankaran Nair. 
ANTVILLA SUNDARARAMAYYA— 
APPRLLANTS 
versus 
CHERLA SITAMMA AND OTBERS— 

; RESPONDENTS. 

Hindu Law—Joint property—Qift to daughter by 
father: of ancestral immoveable property after her 
marriage. 

A gift of ancestral immoyeable property by a Hindu 
father to his danghter, after the Jatter’s marriage, is 
valid. In making such a gift the father merely dis- 
charges a mora) obligation. 

Churman Sahu v. ‘Gopi Sahu, 37 C. 1; 13.0. W. N. 
994; 10 C. L. J. 545; 1 Ind. Cas. 945, Ramasami Ayyar 
wv. Vengidusami Ayyar, 22 M. 113; Kudutamma v. 
Narasimha Charlu, 17 M. L. J. 528; Kamakshi Ammal 
v, Chakrapani Chettiar, 30 M. 452; 17 M. L, J. 450; 
3 M. L. T. 28, distinguished, 

Second appeal against the decree of the 
Subordinate Judge's Court of Ellore in Appeal 
Suit No. 18 of 1908 presented against the 
decree of the Court of District Munsif of 
anuku in Original Suit No. 56 of 1906. 

e Hon'ble Mr. P. A. Stvaswamt Aiyar, 
ate-General), for the Appellants. 
arayana Murti, for the Ist Res- 



















ım, for 6th to &th Respond- 


t.—The plaintiff and his 
members of an undivided family. 
WE e father made a gift of abt 8 acres of 
Jand which formed ancestral property to the 
first defendan his daughter, in 1899. The 
fatherwdied in 1904 and the plaintiff sues to 
recover possession of the land given to the 
first defendant by his father on the ground 
os that the father was not competent to make 
a gift of jomt family property. The family 
owned not less than 200 acres at the time of 

the gift, 


[19H 


GHERLA SITAMMA. 


The lower Appellate Court was of opinion 
that the plaintiff’s father had intended at 
the time of her marriage to give some pro- 
perties to the first defendant, and as he was 
only carrying out the intention by making 
this gift it is valid. ` 

The marriage took place about 40 years 
before the gift. There is no evidence that 
the father then had any intention to give 
any property to the first defendant, We are, 
therefore, unable to accept that finding. Is 
the gift then valid ? 

The-Hindu Law texts fally support the 
‘proposition that it is competent to a father 
to make gifts of jewels or other ancestral 
moveable property to his daughter on her 
marriage. In a learned judgment it has been 
held by the High Court of Calcutta that a 
widow may make a valid gift of a reasonable 
portion of even the immoveable property of 
her husband to her daughter on the oceaston 
of the ‘performance of certain ceremonies 
which are usual when the wife on the attain- 
ment of puberty leaves her parental home 
for that of her husband, Churaman Sahu v. 
Gopi Sahu (1). Thaba gift of land to the 
son-in-law on the occasion of his marriage 
is an act warranted by the authorities and 
customary in this Presidency was held by 


the Madras High Court in Ramasami 
Ayvar v. Vengidusami Ayyar (2). 


We see no reason to differ from these .two 
decisions. The fatber or the widow is nôt 
bound to give any property. There may be 
no legal but only a moral obligation. It is 
also true that in the case before us the 
father did not make any gift and discharge 
that moral obligation at the time of the 
marriage. But it is difficult to see why the 
moral obligation does not sustain a gift be- 
cause ib was not made to the daughter ab the 
time of, marriage but ony sometime later. 
The meral obligation of the plaintifi’s father 
continued in force till it was discharged.by 
the gift in 1899. .This question was raised 
in the case of Kudutamma v. Narasimha 
Charyum (3). Then, alter the death of the 
father, the brother madea gift of certain joint 
family property to his sister who was married 
during the life-time of the father who gave 
her or her husband no property at the time 

(1) 87 C. 1; 13 C. W. N. 994; 10 C. L. J. 545; 1 Tnd. 
Cas. 945. 

(2) 22 M. 118. 

(3) 17 M, L. J. 528, 
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of m&rriage. It was found there that the 
father had expressed no intention at any time 
of making any gift. He had made no pro- 
mise either. It was held, however, that there 
was a strong moral obligation on the father 
to make a gift out of the joint family pro- 
perty on the occasion of the marriage either 
to the daughter or son-in-law as a provision 
for them and the gift which, inthe circum- 
stances of the case, was an eminently reason- 
able one was not in excess of the powers of 
the brother though he was not even the man- 
aging member at the time of her marriage. 
This case was followed in Churman Sahu v. 
Gopi Sahu (1). It is directly in point and is 
consistent with principle. It was argued 
that the-case of Ramasami Ayyar v. Ven- 
gidusamt Ayyar (2) refers only to a gift 
to a son-in-law and there is no authority to 
support gifts to daughters. But the texts 
relating to gifts on marriage show that they 
are made to the bride, and regard being had 
to the fact these gifts are intended as a pro- 
vision fcr the married couple and are made 
by the father probably in lieu of her share 
of the family property when by marriage 
she is leaving it for another family, it seems 
more appropriate that such gifts should be 
made in her name than that of her husband. 
In both cases Kuduttamma v. Narasimha Char- 
yulu (3) and Churaman Sahu v. Gopi Sahu 
(1) the gifts were made to the woman. 

Jt was also contended that a father is en- 
titled to give only jewels and other moveable 
property, and that the Hindu law texts 
do not justify any gift of land on marriage 
occasions. In all the three cases we have re- 
ferred to. the gifts were of immoveable pro- 
perty, and so far as this Presidency is concern- 
ed it is enough to gay that gift of land has 
been common for more than a century and 
that the, payment of money when paid is 
in lieu of land. See Ramasamit Ayyar 
v.  Vengidusamt Ayyar (2). When the 
necessity of the gifts is recognised it seems 
unreasonable in these days*to make its vali- 
dity depend upon the nature of the property, 
upon the question whether it is moveable or 
immoveable. It is not suggested that the 
alienation in question is unreasonable as in 
Kamakshi Ammal v. Chakrapany Chettiar (4). 
In the case of Churaman Sahu v. Gopi Sahu 
(1) the value of the property given away 


was more thana fourth and less than a 
(4) 80 M. 452;17 M, L. J, 405;3 M. L. T. 23, 


third of the father’s property. Here, if the 
father had enforced a partition, he would 
have admittedly got not less than 100 acres 
and it is impossible to say that a gift of 8 
acres is unreasonable. 
The second appeal is dismissed with costs. 
Appeal dismissed. 





MADRAS HIGH COURT. 

First CivıL APPEAL No. 44 or 1901. 
February 28, 1911. 
Present:—Sir Ralph Benson, Judge, and 
Mr Justice Sundara Aiyar. 
BURUGAPALLI SRIRAMULU— 
APPELLANTS 
Versus 
NANDIGAM SUBBARAYADU AND OTHERS 
— RESPONDENTS. 

Partition—Partial partition—Trustee or Manager of 
minor’s property, mixing his own property with that of 
the other, effect of— Onus of proof. 

A suit for partial partition of an estate is not 
maintainable. Bat the Conrt may decide such a suit 
if the defendant is willing that the rights of the par- 
ties in respect of the property be decided in that suit. 

If a trustee or agent mixes or confuses the pro- 
perty which he holds in a fiduciary character with his 
own property, the onus lies heavily on him to prove 
the extent of his property. If he fails to do so, 
and the two properties cannot be distinguished or 
separated with perfect accuracy, the whole must be 
considered as belonging to the other party. 

Sub- 


Appeal against the decree of the 
ordinate Judge of Kistna at Ellore, in Origi- 
nal Suit No. 30 of 1905. 

Mr. T. Prakasam, for the Appellants. 

Mr. P. Nagabushanam, for the Respond- 
ents. 


Judgment.—the plaintiff in this suit 
is the brother-in-law of the Ist to 3rd 
defendants, having married theirsister. The 
father of the 1st to 3rd defendants, Gopayya, 
died about March 1883. His wife had pre- 
deceased him and his sons were all minors. 
His eidest, son, the lst defendant, avag ap- 
parently only 14 years old then (see Exhibit 
IIIc, a decree dated the Ibth August 1887 
in which he is described as a mior) and 
certainly not more than 16 years. The 2nd 
defendant attained his majority in 1898 
and the 3rd defendant appar&ntly in 1901. 
The plaintiff admits that he was, to some 
extent at least, taking care of defendants 
Nos. 1 to3. He institutes this suit for the 


recovery of eleven items of immoveable pro, . 


__, properties. 
\that their father, Gopayya, just before his 


5g d 
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perty, described in Schedule À attached .to 
the plaint, as well as for a declaration of his 
right to certain grain-pits, described in 
Schedule B of the plaint, in which grain had 
been stored. The plaint is dated the 5th 
Séptember 1905. The plaint states that the 
defendants unlawfully took possession of all 
the properties referred to in about May 
1904, after the termination of a criminal 
còmplaint instituted by him against the 
defendants on account of the removal of 
some cattle by them. That complaint was 
dismissed on the ground that the disputes 
between the parties were of a civil 
nature. The plaintif made defendants 
Nos. 4 to 17 parties on the ground 
that they had colluded with defend- 
ants Nos. 1 to 3 in unlawfully taking 
possession of the properties. The defendants 
Nos. 4, 7, 8, 9and 10 were his farm-servants 
and the other defendants ara described by 
him as hiş enemies. The Subordinate 
Judge states that the plaintiff resorted to 
the device of making all of them parties in 
order to discredit the evidence which he 
apprehended they might give in support of 
defendants Nos. 1 to 3. We have no doubt 
that his observation is a perfectly just one, 
as the plaintiffs evidence shows that he 
had no reasonable ground for believing 
that they were in possession of the plaint 
The lst to 3rd defendants contend 


death, entrusted them to the care of the 
plaintiff, and asked him to be their guardian 
and to take care of their properties, that 
the plaintiff with his family was living 
with them till about 1900, that he was in 
possession of all their property till the 
dispute about cattle referred to above, that 
he managed them on their behalf and 
with the savings arising from the income 
purchase. allthe plaint properties except item 
No. 11; wlhich,they said, was inthe possession 
“of defertdants Nos. 11 to 14 and as moiety of 
item No. 6 which according to them belonged 
to two other © persons. They alleged 
in the “alternative in paragraph 13 of 
the written statement that, if the plaintiff 
has any right, to the property sued for, “he 
will have to get one share equally with 
these defendants. This suit, brought 
without praying for any such share being 
given, is not maintainable.” They further 
allege that the plaintiff wasa poor man -ab 


I 
the death of their father possessed only of 
7 acres of jeroyati land and a fourth share in 
his family house and other property worth 
about Rs. 200. 

The important question in the case is 
that raised by the Ist issue, “whether the 
plaintiff is the owner of the plaint pro- 
perty.” , The defendants Nos. 11 to 14 did 
not claim item No. 1]. The lower Court 
found that a moiety of item No.6 did not 
belong to the two persons who are alleged 
by defendants Nos. 1 to 3 to be in posses- 
sion thereof. The Subordinate Judge found 
that “the plaintiff and defendants Nos. 1: 
to 3 Were living jointly after Gopayya’s 
death, clubbed together their properties, that 
a sortj;of implied partnership was thereby 
created and that the properties in dispute were 
purchased out of their joint funds” exceptitems 
Nos. ł and 2 which were purchased daring 
the life-time of Gopayya but out of his 
funds.: Although, according to his view, item 
No. 11 also belongs jointly to the plaintiff 
and defendants Nos. 1 to 3,he gave the plain- 
tiff a decree for item No. 11 as the Ist to 3rd 
defendants did not claim it. Healso allowed 
him half of item No, 6 for the same reason. 
With jregard to the other items he held 
that the plaintiff was entitled to a half 
share lof them. The plaintiff appeals against 
this decree and defendants Nos. 1 to 3 have filed 
a memorandum of objections claiming three- 
fourths instead of half of the lands in suit. 

The lower Court has discussed in great 
detaili the evidence relating to the question 
whether the plaintiff acted as the guardian 
of defendants Nos. 1 to 8, received the 
profits of their properties, mixed them with 
his own income and utilised both for the 
purchase of the plaint property. He relied, 
in support of his conclusion mainly on the 
admissions made by the plrintiff „himself 
examined as his first witness. Mr. Prakasam 
addressed to usa long and laborious argu- 
ment; to show that this conclusion is not 
sustained by the*evidence, but it was, from 
the beginning, a hopeless effort in the face 
of the plaintiff’s own admissions. The plain- 
tiff’s; father died when he was an infant, 
and he was brought up under the care of 
Gopayya, and after the death of Gopayya 
the plaintiff in his turn took care of his 
minér sons. There is considerable evidence 
that!Gopayya expressly appointed the plain- 
tiff as the guardian ,of his children before 
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his death. But it is immaterial whether this 
sevidence is true or not, although the pro- 
babilities are in favour of its truth. Wehave 
. no doubt whatever that the plaintiff took up 
the management of Gopayya’s properties and 
continued to live with the defendants and 
was in uncontrolled possessicn of the incomes 
of their property. The two families, in fact, 
lived together as if they were members of one 
undivided Hindufamily. The plaintiffadmits 
in his deposition that, except for 3 or 4 years, 
he paid the kist of the defendants’ lands; that 
the produce both of hisown lands and thelands 
of the defendants were stored in the defen- 
dants’ house; that he used to get the defend- 
ants’ paddy thrashed out and stored in their 
house; that he took possession of five bonds 
belonging to Gopayya and also miscellaneous 
papers; lhab defendants Nos. 1 to 3 used to 
help him in the cultivation of his own lands, 
and that his servants used to take part 
in the cultivation of the defendants’ lands. 
He admits further that he managed all the 
business relating to the marriages of the de- 
fendants, though he says he did so at the re- 
quest of two female relations of the defendants, 
Nagamma and Subbamma; that herepresented 
them in litigation as their guardian, and 
that he paid the defendants’ school-fees. In 
fact his admission covers the whole 
ground except the particular fact that 
he utilised the defendants’ moneys for the 
purchase of tha lands in question. His 
own ‘th and 8th witnesses prove the de- 
fendants’ case even more completely. The 
7th witness traded jointly with the plain- 
tiff. He says, “I know that the plaintiff 
dealt with all business relating to the lst 
to 3rd defendants but on what terms with 
the lst to 3rd defendants he did so, I do 
not know. Gopayya’s sons used to purchase 
articles of food from my shop for 10 or 
12 years and I kept accounts therefor in 
plaintiff's name. It was plaintiff that used 
to settle accounts and payo up my dues.. 
zs ... All the 12 years 1 kept the 
khata in plaintiff's name and received 
moneys always from him. The plaintiff 
never separately kept a Ahata for his own 
goods. . . Whether I received 
the plaintiff's produce or whether I got 
the produce belonging to the defendants 
Nos. 1 to 3, I entered the whole thing in 
plaintiff's khata itself. I owed Gopayya 
Rs. 50 at the time Of his death. After 


Gopayya’s death, I executed to the plain- 
tiff a mortgage-bond. I included therein 
Rs. 50 due to Gopayya also. . .. à 
. because after Gopayya’s death plaintiff 
managed all the properties of Gopayya's 
sons. I executed to plaintiff the mortgage- 
bond for Gopayya’s money also.” The 8th 
witness who also had dealings with the 
plaintiff gives similar evidence. Several of 
the defendants’ witnesses who support their 
case are relations of the plaintiff. The de- 
fence 9th witness is the Munsif, and the 
llth witness is the Karnam of Valivennu, 
the village of the parites. It was urged 
that the 7th witness was hostile to the 
plaintiff, that he had to be brought up under 
warrant of arrest to Court on account of his un- 
willingness to depose, and that the plaintiff 
asked the permission of the Court to cross- 
examine him but it was refused. On go- 
ing through the evidence of this witness 
we cannot agree that his deposition shows 
any hostility to the plaintiff. He support- 
ed him in the examination-in-chief and 
tried not to damage his case as far ashe 
could help it. His unwillingness to attend 
Court was probably due to a desire to 
avoid giving evidence, which he knew would 
not support the plaintiff, while he was 
unwilling to depose against him if he could 
avoid doing so. The plaintiff professes com- 
plete ignorance as to what the defendants 
did with their property or with its income, 
but says that they cultivated their own 
land and dealt with their incomes. Go- 
payya possessed 50 acres of land at his 
death, besides holding some more lands on 
lease-hold right, while the plaintiffs own, 
lands could not yield a net income of more 
than Rs. 50 a year. Items Nos. 1 to 
10 of the plaint schedule were purchased 
for a sum of Rs. 38,500 and odd. The 
plaintiff says that he has other lands 
worth about Rs. 3,000 and bonds - which 
seem to am@unt to more than Rs. 5,000. “Hee 
has, besides, re-built his house at a cost of 
about Rs. 5,000. He has kêpt no accounts 
and admits that he is unable to gay what 
particular funds he utilised for making his 
several acquisitions, but would have the 
Court believe that they were all his own. 
16 is impossible to come to any other con- 
clusion than that the whole of his testimony 
on this point is that of a hardened liar. 
The only purchase that he can point to as 
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made by the defendants with their money 
is that evidenced by Exhibit HHH relat- 
ing to a small plot of land for Rs. 200, 
but the consideration for the purchase was 
the amount due on a bond executed in 
Gopayya’s favour in 1879. It was con- 
tended that, if the 2nd defendant had 
given evidence in the case, the plaintiff 
would have been able to show that the 
défendants were lending moneys to various 
persons on their own account. But it is 
impossible to believe that the plaintiff 
would not have been able to give other 
evidence that the defendants had purchas- 
ed property or had dealings independently, if 
it were true. ‘The appellant refers to Ex- 
hibits, M, BB and AAA to show that the de- 
fendants were managing their own affairs. Of 
these, Exhibit M was a mortgage-bond, dated 
the 23rd June 1586 in favour of the 1st defend- 
ant and the defence 3rd witness. The land 
mortgaged under the document was subse- 
quently purchased under Exhibit K in the 
plaintiff's name. Exhibit M contains an en- 
dorsement showing payment of the mortgage- 
money to the lsb defendant and the de- 
fence 3rd witness, but the latter explains 
that no payment was really made to the 
lst defendant. It may be noted that the 
plaintiff is unable to say in whose posses- 
sion Exhibit M was on the date of the 
endorsement, a matter about which he could 
have no doubt if he had no interest in it. 
We agree with the lower Court that the 
plaintiff has not shown that the Ist de- 
fendant himself got Exhibit M executed 
in his own favour. Exhibit BB is dated 
ehe Ist May 1901 and is a kadapa or 
muchilika executed in favour of the de- 
fendants for a portion of the inam land 
belonging to Gopayya. No previous muchi- 
likas are produced. The defence 3rd wit- 
ness says that he attested Exhibit BB at 
the ,plaintifi’s request, and that he did not 
` Bee the Ist defendant give any correspond- 
ing cowle for dhe land. There is nothing 
improbable in the suggestion that, as the 
land to which Exhibit BB relates was a 
part of the defendants’ original property, 
the plaintiff took the muchilika in the de- 
fendants’ name. The Subordinate Judge 
thinks that, probably about that time, the 
plaintiff “ began to bring into existence 
documents which in the fulness of time 
should “stand him in good stead.” Whe- 
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ther this be sa or not, the circumstance 
that it does not relate to any land ac- 
quired subsequent to Gopayya’s death de- 
prives it of all significance. Exhibit AAA» 
is a pro-note of the year 1902 execui- 
ed in the 2nd defendant’s favour on the 
same day as Exhibit HH 56, another pro- 
note in the plaintiffs favour by the same 
debtor. The plaintiff's 16th witness says 
that he cannot say with whom the loan 
was negotiated, that the plaintiff and the 
2nd defendant went together to make the 
loan and that two pro-notes were taken, 
one in the plaintiff's name and the other 
in the name of the 2nd defendant. The 
money due under Hxhibit AAA was sub- 
sequently received by the 3rd defendant, 
The appellant argues that this is strong 
evidence that the defendants had dealings 
of their own. The defendants’ case is that 
this loan was made by the 2nd defendant 
out of the moneys given to him as Karnam 
or present at his marriage by his 
mother-in-law, Seshimma. There is nothing 
improbable in the story though . the fact 
that the re-payment was made to the 3rd 
defendant may indicate that the money did 
not belong to the 2nd defendant alone. 
But in any event, we are not prepared to 
attach much importance to this transac- 
tion which is of a recent date. The ap- 
pellant relies also on the fact that Exhibit 


“LL, which is the sale-deed for a portion of 


item No. 4 in his favour, was attested 
by the lst defendant; but this fact may 
as well be relied on by the defendants as 
showing that they had an interest in the 
land purchased under the document. We 
agree with the Subordinate Judge that 
Exhibits SS and YY, kadapas relating to 
other lands in the Ist dgfendanj’s name, 
are not proved. We consider it unneces- 
sary to refer to the rest of the evidence 
in detail. We agree with the Subordinate 
Judge that thee plaintiff did not purchase 
the properties sued for ont of his own 
funds ‘solely. Mr. Prakasam contends that 
as the defendants contended that the lands 
purchased in the plaintiff's name belonged 
to themselves solely and failed to prove it, 
the lower Court should have passed a de- 
cree for those lands in the plaintiff’s fay- 
our. We cannot agree with this conten- 
tion as it is clear to us that the defend- 
ants contended in the alternative that the 


M 


. the properties of the 


pending the decision of this 
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_ plaintiff “would be entitled only to a one- 


fourth share of the lands purchased in his 
name. The Subordinate Judge takes it that 
plaintiff and defend- 
ants Nos. 1 to 8 were equal at the time 
of Gopayya’s death, He has not discussed 
the evidence bearing on the proportionate 
incomes of the lands and other properties 
belonging to the two parties. On a con-. 
sideration of the evidence on record, we 
are unable to agree with him that the in- 
come of the plaintiff's property was equal 
to that of property belonging to Gopayya. 
It is by no means clear whether the plain- 
tiff contributed any portion of the funds 
required for the purchase of the plaint lands 
and as he has produced no accounts and 
has admitted ‘that he could not say out 
of what funds each item of property was 
purchased, it would be proper to make 
every presumption against him and to dis- 
miss his claim altogether. Ib has, more- 
over, to be noticed that there are other 
lands worth apparently nearly as much as 
those in the suit which have also been 
purchased in the plaintif’s name after the 
death of Gopayya. While this suit was 
pending, the defendants instituted another 
suit, O. S. No. 12 of 1897, for an ac- 
count of the plaintiff's management of the 
properties from 1883 to 1904 and claimed 
‘either the cash or the property found 
due as-per accounts” The trial of this 
suit has, we understand, been adjourned 
appeal. It 
would be much more easy to do complete 
justice between the parties ifall the claims 
of both parties were before the Court 
at once. The plaintiff would not strictly 
be entitled to claim a share of part only 
of the properties belonging to both 
parties. [Sae Parbati Churn Deb v. Ain- 
ud-deen, ' (1); Ramasami Ohetti v. Alagiri- 
sami Ohetti (2)]. As, however, the de- 
fendants are willing that the rights of the 
parties, so far asthe lands in the suit alone 
are concerned, should be decided by us, re- 
serving the right of the defendants to a share 
of the other properties or to an account, we 
think it is proper in the interests of the 
parties to doso. The task, however, is not 
easy, as the plaintiff chose not to produce 
any accounts or to give evidence as to what 


(1) 7 C. 577;9 ©. L. R. 170. 
(2) 27 M. 361 at p. 366. . 


surplus his income left him at the time of 
the purchase of these properties or to disclose 
what funds of the defendants he used for 
making the purchases in question. So far 
as the plaintiff is concerned, he possessed only 
8 acres of land at the time of Gopayya’s death, 
It could be leased according to him for Rs. 58 
a year; as the land was not Jet out to tenants, 
but was cultivated by the parties, we might 
take the income to be. Rs. 80 a year, or 
Rs. 50 deducting the annual kist of Rs. 30. 
The plaintiff says that he held in addition 
some lands on cowles, but the evidence regard- 
ing this is not satisfactory, nor is it clear 
whether such lands, if any, were Held by him 
for.the discharge of the interest or the 
principal of debts. due to him or on 
leases taken independently of any such 
debts. The plaintiff says he had Rs. 10,000 
due to him from various debtors when he 
attained majority. This he has altogether 
failed to prove. He admits he has no ac- 
counts to support this contention. There is 
no evidence to show what money his father 
obtained on partition with his brathers. The 
plaintiff has produced two set of: documents, 
Exhibits FF and HH series, to prove the 
extent of his dealings. We do not think 
that Exhibit FF series have been properly 
proved. But taking them to be proved, the 
result is that the plaintiff had abont Rs. 1,000 
due to him. This may. be taken rcughly 
to yield an income of Rs. 100 a year. The 
plaintiff had no children at the time of 
Gopayya’s death, but hada wife and mother 
fo-support. His first child was born in 1889, 
and subsequently his family increased and 
five daughters and two sons were born to 
him. Of the lands in dispute, except ‘items 
Nos. 1 and 2, with which we shall deal 
separately, only item No. 8 was purchased 
for a sum of Rs. 50 before 1889 (Exhibit R 
dated the 29th May 1886). The defence 3rd 
witness says that Rs. 40 out of the considgrae 
tion was an amount due to Gopayya. The 
remaining lands were purchasgd in 1893, 
1894, 1900, 1901 and 1902 after the peein- 
tiff’s expenses increased. In the circum- 
stances, itis by no means clear that the plain. 
tiff’s income contributed anything e towards 
the purchase of. the lands. The plaintiff was 
occupying a fiduciary position towards the 
defendants, and was practically in absolute 
management of their property, and the onus 
lies heavily on him to prove whether any, 
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and if so, what, contribution, was made by 
him, and, if he fails to do so, the Court 
would be entitled to treat the whole property 
as belonging to the defendanta. In Cook v. 
Addison (8),Sir John Stuart, Vice-Chancellor, 
observed, “Itis a well-established doctrine in 
this Court that if a trustee. or agent mixes 
or confuses the property which he holds in a 
fiduciary character with his own property so 
as that they cannot be separated with perfect 
accuracy, he is liable for the whole. This 
doctrine was explained by Lord Eldon in 
Lupton v. White (4).” In Lupton v. Wi hite 
(4) Lord Eldon in explaining this doctrine 
refers to Armary v. Delamirie (5), and to 
another case. Panton v. Panton, which is very 
similar to the present ‘case. There, “a clerk 
in a banking house at Chester remitted his 
own money with that of his employer to an 
agent in London to be laid out upon security 
and by management the securities were so 
changed that the properties could not be 
distinguished. The Court of Exchequer held, 
that the confusion being occasioned by him 
who so dealt with the property, the distinc- 
tion lay on him and if he could not distinguish 
what was his own, the whole must be con- 
sidered as belonging to the other.” His 
Lordship refers also to other similar cases 
where the rule had been acted on. See also 
White v. Ludy Lincoln (6) ; The Duke of Leeds 
v. Earl of Amherst (7) and Godefray on 
Trust, 8rd Edition, page 817. Gopayya’s lands, 
on the best estimate we are able to make with 
Mr. Ramesam’s help, must have yielded a net 
income of about Rs. 600 a year. The defend- 
ants, both in the lower Court and in their 
memorandum of objections before us, claim to 
be entitled only to a three-fourths share of 
the lands; and the plaintiff bas certainly not 
proved that he has contributed more than 
one-fourth of the money laid out for their 
purchase, if indeed he contributed anything 
et all, Mr. Prakasam contends that where a 
trustee or other fiduciary agent mixes up trust 
funds with disown and purchases property 
wit the joint funds, the beneficiary is not 
entitled to claim the lands themselves but 
only to a charge on them for his share of the 


money @xpended in the purchase, and he 
(3) 7 Eq. 466; 38 L. J. Ch. 822; 20 L. T. 212; 17 W. 
R. 480. $ ; 
(4) 15 Ves. 432; 10 R. R. 94. 
(5) (1772) 1 Stra 505. 
6) 8 Ves. 363; 7 R. R. L 
7) 20 Beay. 289. 


relies onthe rule laid down in In te Hallet, 
(8), It is unnecessary to deal with this con- 
tention as we agree with the lower Court it 
holding that the lands purchased in this case 
were treated and enjoyed by the parties as’ 
belonging to them in common. © è 

It is contended for the appellant that items 
Nog. 1 and 2, ab any rate, having been pur- 
chased in Gopayya’s life-time by the plaintiff, 
the defendants are not entitled to a share in 
them. The defence 3rd witness says that 
they were bought with Gopayy’s money. 
The plaintiff admits that he was looking 
after Gopayya during his last illness. The 
purchase was made on the 2nd March about 
a week before Gopayya’s death. These items 
had been already mortgaged to Gopayya. We 
believe the defendants’ evidence that the 
money belonged to Gopayya, as that is in ac- 
cordance with the probabilities of the case, 
and the lands were subsequently enjoyed in 
common by both parties. We hold, therefore, 
that the plaintiff is not entitled to those items 
exclusively. We have no doubt that the 
conduct of the plaintiff in this case has been 
grossly fraudulent. We cannot accept his 
story that the cause of the quarrel between 
the parties was his refusal to lend cattle to 
the defendants for use. In 1904 he purchas- 
ed some property in his wife’s name which 
apparently roused the suspicion of the de- 
féndants. The defendants’ version that the 
cattle quarrel was due to the .plaintiff's 
attempt to sell some of the cattle and to ap- 
propriate the proceeds to his own use appears 
to be more probable. After the criminal 
case, when according to the plaintiff the defend- 
ants dispossessed him, he took no immediate 
steps to assert his right but waited for nearly 
a year-and-a-half to launch the present suit. 
We dismiss this appeal with costs and allow 


- the memorandum of obfectiong with costs 


both in this Court and in the lower Court. 


i $ Appeal dismissed: 
i Memo. of objections allowed. 
t 


; (8) 13 Ch. D. 696; 49 L. J. Ch, 415; 42 L. T. 421; 28 
W. R. 732. j 
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PUNJAB CHIEF COURT. 
CRIMINAL APPEAL No. 68 or 1911. 
April 10, 1911. 

Present: —Mr. Justice Johnstone. 
KARM SINGH, Mali—Convict— 
APPELLANT 
~ Versus 


EMPEROR—RESFONDENT. 

Criminal Procedure Code (Act V of 1898), ss. 234, 
239—Three persons triedjaintly for cheating — Cheating 
committed by each against different persons on 
different dates— Legality of trial. 

Three persons were tried jointly for cheating. 
The charges against them were that each of them had 
cheated a different person on a different date: 

Held, that the trial was illegal, because the three 
acts of cheating were wholly distinct, and there was 
no continuity between the three acts, each act being a 
completed act in itself, and the original design was 
accomplished, so far as that act was concerned, before 
the next succeeding act was embarked upon. 

Charagudi Venkatadari v. Emperor, 38 M. 502; 
1M. W. N. 65; 7 M. L. T. 299; 20 M. L. J. 220; 5 


` Ind. Cas. 847, 10 Cr. L. J. 258; Budhai Sheikh v. Em- 


peron, 33 C. 292; 10 C, W. N. 32; 3 Cr. L. J. 126, fol- 
lowed. 

Section 234, Criminal Procedure Coce, can only be 
applied in the case of a single accused. 


Appeal from the order of the Addi- 
tional District Magistrate, Lahore, dated 
the 30th January 1911, convicting the appel- 
lant. 

Bhagat Govind Das, for theAppellant. 

The Government Advocate, for the Re- 


“spondent. 


J udgment s—These two criminal ap- 
peal Nos. 68 ‘and 82 go together. Three per- 
sons—Sher Muhammad Assan, Karm Singh 


‘Mali, and Gobind Ram Chawla—were placed 


befor the lower Court for joint trial, and, 
after certain evidence was taken, charges were 


` drawn up against each of them of offences 


punishable under section 420, Indian Penal 
Code, thus (in brief):— . 
(a) that You on 9th 11th March 1910 at 
* Lahore cheated so and so; 

(b) that you on 21st March 1910 
at Lahore cheated so and so (an- 
other person); 

(c) that youon 9th April 1910 at Lahore 
cheated so and so (a third person) 

Convictions and heavy sentences followed 
which have been appealed against. 

The question is raised of the legality of 
this sort of joinder of charges and of accused 
persons. The learned Government Advocate 
admits that the trial has been illegal, and I 
fear this is the case. Section 289, Criminal 
Procedure Code, is ‘clear; the offences, in 
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order that they might have been properly 
tried together, should have been committed 
in the course of the same transaction, while 
kere it is admitted, and is quite clear, that 
the three acts of cheating were wholly dis- 
tinct. To use the language employed in 
Oharagudi Venkatadari v. Emperor (1) cach 
act was a completed act in itself. and the 
original design was accomplished so far 
as that act was concerned before the next 
succeeding offence was embarked upon. There 
is no continuity between the three acts of 
cheating. Budhat Sheikh v. Emperor (2) is 
also in pointin thiscase. Section 234, Criminal 
Procedure Code, does not help because it can 
only be applied in the case of a single ac- 
cused. 

I am asked by the accused’s Counsel also to 
consider whether there is against them suffi- 
cient proof to warrant their being put to the 
annoyance and expense of fresh trials. The 
case has not been argued before me on the 
evidence and it would not be right for me so to 
consider it andto make up my mind as to 
the guilt or innocence of the accused. I have, 
however, consulted the statements of the 
complainants and have looked at some of the 
evidence, and I am of opinion that there is a 
prima facie case against each or every accused 
of the cheating in regard to each of the three 
In regard to none of the 
charges and to none of the accused am I ina, 
position to say that I could summarily ac- 
quit them. 

I accept the appeal, set aside the convic- 
tion and sentences and order re-trial,-in ac- 
cordance with law. 

Re-trial ordered.” 

(1) 33 M. €02; 1 M, W. N. 65; 7 M. L. T. 299; 20 M. 


L. J. 220; 5 Ind. Cas. 847; 10 Cr. L. J. 258. 
(2) 33 C, 292; 10 ©. W. N. 32; 3 Cr. L. J. 126. 
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MADRAS HIGH COURT. 
SECOND CIVIL APPEAL NQ 1414 or 1909. 
March 16, 1911. - 
Present:—Mr, Justice Sankaran Nair and 
Mr. Justice Ayling. 
KUPPUSAWMY alias VENCATA- 
CHARIAR—AppELLANT 
versus 
SRINIVASAIENGAR AND OTHERS— 
; RESPONDENTS. 
Hindu Law—Property in possession of wêdow not as 
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heir—Quatified estate —Prescriptive title—Preswmption 
—Practice. 

It cannot be presumed that the possession of a 
female member of a Hindu family, who is not entitled 
to take as heir, is the possession of a qualified owner, 
and the party making such’ an assertion must prove 
that she took only the limited estate of a Hindu 
widow. 

Bapanayya vY. 
referred to. 

Where plaintiff sued toset aside an alienation by 
a widow, on thesground that he was the reversioner 
to the estate, and that the widow, having been in 
possession for 13 years, had acquired title by pres- 
cription: 

Held, that the question of the widow’s acquisition 
of title by prescription was a question of fact which 
it was for the plaintiff to prove, andthe High Court 
would.not interfere with such a finding in second 
appeal. 

Second appeal against the decree of the 
District Court of Coimabatore in Appeal 
Suit No. 31 of 1908 presented against the 
decree of the District Munsif of Erode in 
Original Suit No 78 of 1906. 

-The Hon'ble Mr. P. S. Sivaswami Aiyar, 
(Advocate- General), for the Appellants. 

The Hon’ble Mr. L. A. Govindaragava lyer, 
for the Respondents. 

Judgment.—the plaintiff sues as an 
expectant reversioner entitled to the posses- 
sion of the properties on the death of the 
first defendant, a Hindu widow, to set aside 
an alienation made by her in favour of the 
second defendant. The first defendant is the 

„widow of Seshachella Iyengar who died in the 
year 1887. The lower Courts have found that, 
on his death, his properties devolved on one 
Annathurai, his paternal uncle, and that, 
therefore, the plaintiff's claim as reversioner 
fails. Itis contended in appeal before us 
that, on Seshachella’s death, his widow, the 
first defendant, took possession of his pro- 
perty and as she was in possession for 
thirteen years before she alienated the pro- 
perty she acquired title to it by prescription 
and having taken and held it as widow she 
prescribed for a widow’s estate and, therefore, 
on her death Seshachella’s reversioner would 
succeed to the property. The question 
whethe™the first defendant acquired any 
title by prescription is admittedly a 
question of fact. As pointed outin Bapanayya 
y. Pedichalandiya (1), there is no presumption 
that the possession of a female member of 
Hindu family not entitled to take as heir is 
the possession of a qualified owner and it was 


(1) 9 M. L. J. 38. 


Pedichalanaya, 9 M. L. J. 33, 
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for the appellant to assert and prove that the 
first defendant tock only the limited estate of 
a widow. We see no reason why we should 
allow him to raise that question, the decision 
of which depends upon evidence, at this stage. 
Fresh evidence might have to be tåken. 
We accordingly disallow that contention 
and dismiss the second appeal with costs. 


Appeal dismissed. 
| 
OUDH JUDICIAL COMMISSIONER’S | 
COURT. 
Sedonn O Civit Appear No. 143 or 1910. 
January 20, 1911. 

i Present:—Mr. Evans, A. J. ©. 
GOPAL—DEFENDANT—ÅPPELLANT 
TETSUS 
BISHUNNATH, MINOR UNDER, THE 
GUARDIANSHIP OF Musammat MUNGA— 


i PLAINTIFF— RESPONDENT. 

Evidence Act (I of 1872), s. 68—Hindwu Law—Joint 
family pr operty, presumption as to—Property purchased 
from joint funds—Joint family property, emistence of, 
necessary to raise presumption as to jointness. 

In order to prove a sale-deed it is not necessary, 

under se ction 68 of the Evidence Act, to examine a 
marginal witness, as the sale-deed is not a document 
whichlis required by law to be attested. 
In order to establish that property purchased by a 
member of a joint family is joint family property, 
it must be shown either that it was acquired from the 
common funds or that the family of which thé'-pur- 
chaser is a member possessed joint property. 
Without such proof the presumption that the pro- 
pertylis joint family property cannot arise. 

Appeal against the order of the Additional 
Judge of Fyzabad, dated the 29th January 
1910, modifying the order of the Subordinate 
Judge, Fyzabad, dated 25th February 1909. 

Mr. Mohammad Wasim, for the: Appellant. 

Mr. E. Manuel and Babu Bisheshar Nath 
Srivastava, for the Respondents 

Judgment.—tThis i is an appeal by the 


defendant against an order of the Additional 


‘Judge of Fyzabad granting the respondent a 


decree for possession of a house sitnate in the 
Fyzabad city. 

The facts of the case are set forth in my 
order dated the 7th July 1908, under which I 
remanded the case for trialon ‘the ‘merits for 
certain reasons, 

The respondent claimed possession of the 
hotse on the allegation that he had purchased 
it from Hanoman Prasad the elder brother of 
the appellant on thee2 7th July, 1896. The 

| 
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defence taken was that Hanoman Prasad was 


a member of an undivided Hindu family and. 


that he could not legally sell. the house as it 
was the ancestral property of the family. 
When the appeal came on for hearing, the 
respondent’s Pleader produced a copy of a 
sale-deed dated the 80th April, 1885, which, 

if genuine, showed that the house had heen 
purchased by Hanuman Prasad from one 
Lal Behari. The non-production of this 
copy when the case was first heard was satis- 
factorily accounted for and I, therefore, con- 
sidered it necessary forthe ends of justice to 
order a re-hearing. This re-hearing has now 
taken place with the result that respondent 
has been successful. The learned Judge, on 
a consideration of the evidence before him, 
has found that the copy produced is a copy 
of a genuine sale-deed executed in 1885 and 
that it referred tothe house now in dispute 
between the parties. This is a finding of 
fact which is conclusive, but it is contested on 
the ground that the sale-deed required attes- 
tation and thatthe evidence of one witness 
who is not proved to be dead was not taken, 

Counsel forthe appellant is unable to show 
that this sale-deed required attestation. The 
consideration was Rs. 240 and, under section 
54 of the Transfer of Property Act,a sale of 
tangible immoveable property of fhe value of 
Rs. 100 and upwards can be made by a regis- 
tered instrument. It is now conceded that 
any point of law which might arise as to the 
abseùce of evidence of an attesting witness 
need not be considered as the document is not 
` one of the kinds referred toin section 68 of 
the Evidence Act. 

The next point taken is, that the learned 
Judge was wrong in finding that it was prov- 
ed that the house had been purchased by 
Hanuman Prasad By his own money and not 

. from the joint family funds. It.is contended 
that the burden of proof was wrongly placed 
upon the appellant. The dacision of the 
learned Judge on this part of the case is as 
below,— It is urged. by the learned Vakil 
for the defendant that the mere fact that the 
house was purchased by one member of the 
family. is not sufficient to raise any presump- 
tion that the house was purchased by him 
from separate funds. In support of this con- 
tention [ am referred to a ruling of their Lord- 
slips of the Privy Council in Dhurm 
Das v. Shamma Sundfat (1). I have 

1) 3 M, I. A. 229; 6 W, R. (P. 0.) 48, 
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a fall report of the case before me. 
The facts of that case differ from this case. 
It was found in that case that the family lived 
in commensality, eating together, and pos- 
sessing joint property. In my opinion 
there is no evidence inthis case to prove 
that the family possessed any joint pro- 
party.” Hə bthən procəzded to discuss the 
evidence as io the existence of the joint 
property and then remarked as below,— 

‘In absence of the proof of there being 
any joint property, I do not think that it can 
be said that the purchase was made from the 
joint funds (vide Mayne’s Hindu Law, 
Edition VII, page 368). J, therefore, find that 


the house in suit was the self-acquired 
property of Hanoman.” The learned Coun- 
sel for the appellant refers to certain 


passages in Trevelyan’s Hindu Family Law, 
pages 261, et seg, where it is laid down that pro- 
perty purchased by orin the name of a co- 
parcener ina family which is joint in estateis 
presumed, apart from special circumstances, 
to have belonged to the co-parcenary at the 
time of the acquisition and that the purchase 
of property in the name of one member does 
not by itself show that the acquisition was 
separate. But itis laid down on page 265 
that there isno presumption that a family 


possesses any particular property or any pro- < 


perty at alland that a person who claims 


a 
share in property as’ belonging to a joint _\, 


family must prove that the property was hel 

or acquired by the members of th 

family as such. I think the learned Judge 
was right in holding that there was no proof 
of joint property. Itlay upon the appellant, 
in particular circumstances of this case, to 
show that the property had been acquired by 
Hanoman Prasad from family funds. I do 
not think that the burden of proof “was 
wrongly placed by the Court below. I may 
also note a very important fact. The appeb- 
lant, whe is the younger brother of Hanoman 
Prasad and who must have eucceeded to 
whatever family property there was «eter 
the death of Hanoman Prasad and his father, 
did not come into the witness-box to say 
whether he had inherited any cofisiderable 
cash or other moveable property from them. 
If he had proved that he had inherited some 
cash, it would have tended to show that there 
was family property in existence in 1885. 

His absence from the witness-box shows 
that there was no family property ên exist- 


an 
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ence when Hanoman Prasad died. 

Upon a consideration of the whole case, I 
find that the learned Judge was justified in 
holding that it was not proved that the 
money used for the purchase of the house in 
1885 was jointfamily property. The findings 
of the learned Judge are findingsof fact which 
are binding upon this Court unless it is 
shown that he has taken an erroneous view of 
the law on the subject. This is not made 
out, and J, therefore, dismiss this appeal with 
costs, 

Appeal dismissed, 


_ CALCUTTA HIGH COURT, 
Crvit Roe No. 439 or 1911. 
February 23, 1911. 
Present:—Mr. J ustice Mookerjee ana 


Mr. Justice Teunon. 
DARPA NARAYAN BERA— PETITIONER 
. , versus oe 
BIPIN BEHARI MITRA AND OTHERS— 
OpposiTE PARTY, i 

Criminal Procedure Code (Act V of 1898), s. 476— 
Order for prosecution— Successor of Judge who had heard 
evidence—Preliminary investigation, whether necessary 
—Omission to hold investigation—Accused whether 
preiudiced or not—Question may be considered by High 
Court. 

The phraseology of -section 476 of the Criminal 
Procedure Code shows. that a preliminary inquiry is 
not.obligatory. An order.under that section may 
be made-by a Judge who had not heard the evidence 
at the original trial, and withont an independent in- 
vestigation, as the power to direct prosecution is ccn- 

fred onthe Court and not on the individual officer 
6 fills the judicial office at a particular time. 
Whiat.has to be borne in mind in each individual 
seis, whether in the interests of justice a pre- 
moindry investigation is necessary. 

Whether the person against whom an order under 
ection 476 has, been made without a preliminary 
nvestigation, has been prejudiced by reason of the 
mission to make such investigation, is a matter 
which may be considered by the High Court when 
the propriety of the order is called in question, 

Choudhuri Mahomad Izharul Huq 2 Queen-Empress; 
20 C. 349, referred to. 


js was a rule against an order of the 
Munsif of Arambagh directing the commit- 
ment to the local Criminal Court, under sec- 
tion 436 of the Criminal Procedure Code, of 
the above petitioner for giving false evidence 
in his Court in a Rent-suit on September 
10th, 1909 and for using as genuine a forged 
document, namely, a farda, in the above suit, 
and“ on the above date, knowing it to be 
forged. e 
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been preferred. 


. his successor. 


(191 
| . 
| 

Babus Bodo Nath Dutt and Tarakeshw 
Pal Chowdhury, for the Petitioner. 

Babu Hart Har Ganguly, for the Opposi 
Party. 


Judgment.—Wwe are invited in tł 
rule} to set aside an order for the prosecuti 
of the petitioner under section 476, Crimin 
Procedure Code. It appears that the petitio 
er was cited as a witness on behalf of the d 
fendants ina suit for rent, and he produc 
what purported to be a receipt in proof of t] 
allegation of the defendants that the re 
had been: paid. The Court of first instan: 
held that the document in question was n 
genuine and overruled the plea of paymer 
This decree was made on the 16th Septemb 
1909. On the 16th December following, tl 
plaintiff applied for sanction to prosecute tl 
petitioner. This application, however, was n 
granted by the Munsif as an appeal he 
against his decision in tl 
suit. There can be no doubt that, the Muns 
acted properly in declining to grant sanctic 
atjthat stage. The decision ‘of ‘the Munsi 
however, ‘was.affirmed on appeal by the Sul 
ordinate Judge on the 19th May 1910. Ther. 
upon, on the 6th August following, the plaiı 
tiffs. renewed their application for sanctic 
to prosecute the petitioner. Meanwhile, tl 
Officer who had tried,the orignal suit had bee 
transferred and the matter was taken up k 
The petitioner was calle 

upon to show cause why his prosecution shoul 
not be directed. Hé appeared on the 17t 
September 1910 and asked for time to.enab 
him to produce evidence. The case was at 
journed repeatedly from time to time to e 
able the petitioner to produce his wi 
nesses. Finally, on the 7th January 1911, : 
no witness was forthcomėng, the case- we 
heard and the order in question made. .TI 
proprieiy of this order has now been assaile 
on the ground ‘that as it was made by a Judg 
who had not heard the evidence at tt 
original trial; it ought not to bave bee 
lmade without an independent investigatid 
by him. 


At one stage of the argument it was sug 
gested, though somewhat faintly, upon tk 
authority of the case of Krishna Gobinda Dy 
v. Emperor (11; Bega Singh y. Emperor (2 


| (1) 9 C. W. N. 869. 
| (2) 84 0, 551; 11 ©. “wW, N. 568; 5 C. I. J. EC8; 5L 


i 
! 
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and Kartik Ram Bhakat v. Emperor (3), that 
‘it was not competent to the Court under 
any circumstances to make au order without 
an independent | investigation, In view of 
the decision of this Court in the case of 
Shaik Bahadur v. Shaikh Eradatulla (4), the 
cases relied upon cannot, however, be treated 
as binding authority forthe proposition enun- 
ciated. But thelearned Vakil for the petitioner 
contends that ‘there are passages in thé 
order of reference to the Full Bench in the 
case last mentioned which lend some support 
to his contention. We have not been able to 
discover any passage which lends any support 
to the argument of the learned Vakil for the 
petitioner. All that was pointed out in that 
case was that if an offence has been com- 
mitted not in Court but outside the Court, 
as in the case of obstruction to execution of a 
judicial process, an investigation “may be 
necessary to enable the Court to ascertain 
facts justifying an order under section 476, 
Criminal Procedure Code. Jt may be observ- 
ed that the very phraseology of section 476, 
shows that a preliminary inquiry is not 
obligatory on the Court. The section provides- 
that the Court after making any such pre- 
liminary inquiry as may be necessary may 
send the case for inquiry or trial to the: 
nearest Magistrate. It is clear, therefore, as 
pointed out by this Court in the case of 
Choudhari Muhammad Izharul Haq v. Queen- 
Empress (5) and Baperam Surma v. Gourinath 
Dutt (6) and by the learned Judge of the 
Bombay High Court in In re Jivabhai Khusal 
(7), that in strict law, for proceedings under 
the section, neither a notice to show cause 
why a party should not be sent for trial, 
nor a preliminary inquiry is indispensable, 
What has to be borne in mind in each 
individual .case is whether in the interests 
of justice a preliminary investigation is 
necessary. It may be added that whether 
the person against whom an order under 
section 476 has been madé without pre- 
liminary investigation has been prejudiced 
by reason of the omission to make such 
investigation, is a matter which may be 
considered by this Court when the propriety 


(3) 35 C. 114; 7 Or. L. J. 184. 

(4) 6 Ind. Cas. 801; 12 C. L. J. 45; 37 0. 642; 14 C. 
W. N. 799; 11 Cr, L. J. 407. 

16) 200. 349. 

(6) 20 C. 474. 

(7) 7 Bom. L. R. 84; 2 Cr. 12 J. 54. 
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of the order is called in question see Choudhri 
eine Izharul Haq v. Queen Empress 
(5) J. 

The real question, therefore, which arises in 
the case before us, is whether the petitioner 
has heen prejudiced by reason of the omission 
of the Court below to bold a preliminary 
investigation. We are clearly òf opinion 
that the petitioner has not been prejudiced. 
Although he was a witness in the case, it 
appears that he was the leading figure in 
that litigation. In fact, he appeared in Court 
to support his brother who claimed to have 
purchased the tenancy in question, and as 
such purchaser to have made payment of 
rent’ to the landlord. The question in 
controversy was fairly simple, namely, whe- 
ther the receipt produced was genuine or 
not. The Court of first instance, as also the 
Court of appeal, came to the conclusion that 
the document in question was not genuine. 
It was, therefore, perfectly open to the 
Munsif . before whom the application under 
section 476 was made to consider the evidence 
on the record, and after hearing the parties, 
if he was satisfied that an order was needed 
in the interests of justice under section 476, 
to make the appropriate order. There can 
be no question ‘that the power to direct 


. prosecution is conferred on the Court and not 


on the individual officer who fills the judicial 
office at a particular time. No doubt, when 
the application is made before the officer 
who has heard the evidence at the original 
trial, he is in a position of advantage, but w 
are anable to lay down thatin no case pss 
his successor make an order under section 
476, Criminal Procedure Code, without an ° 
independent investigation. 

The result, therefore, is that the order of 
the Court below is affirmed and this rule 


discharged. 
Rule discharged, 
e 


` 


gg 
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-MADRAS HIGH COURT. 7 
Second Orvit APPBATS Nos. 954, 955, 957 
TO 966 or 1908. 

March 14, 1911, 

Present:—Mr. Justice Sankaran Nair and 

Mr. Justice Ayling. i 
SREEMANTURAYA YERLAGADD 
MALIKARJUNA PRASADA NAIDU 
BAHADUR ZEMINDAR GARU— 

„APPELLANT ` 
versus 


VEMULAPALLI SUBBAYA AND OTHER3— 


RESPONDENTS. 

Landlord: and Tentnt—Pattahs—Stipulatio n for 
increased rent for cultivation of dry lands with wet 
crops. by means. of Government water,’ whether en- 
Jorceable— Madras Rent Recovery Act (Mad. FIII of 
1865), s. 11. 

A stipulation in a muchilika executed by a tenant 
to his landlord for payment of a Special rent for 
cultivating-dry lands with wet crops by means of a 
channel, constructed and maintained by Government, 
is not, supported by any consideration -and is unen- 
forceable. 2 ` 

There is no obligation on the part of the tenant 
in such a case to pay higher rentas the improvement 
was not made by the landlord, nor was he required to 
make any additional payment to Government. The 
landlord cannot, therefore, apply to the Collector, 
under section 11 of the Madras Rent Recovery Act, to 
enhance the rent payable by his tenants, 

Suppu Pillay v. Nagaya, 31 M19; 3 M. L. T. 103; 
17M. L.J. 
distinguished. 

` The proviso to section 11 of the Madras Rent 
Recovery Act precludes a landlord from enhancing 
rent except under the conditions laid down by that 
section. 


Nn Vencatagiri Rajah v. Pichana, 9 M. 27; Fischer v. 
Kamakshi Pillai, 21 M. 187; Gopalsawmi Chettiar v. 
Fisgher, 28 M. 328; 15 M. L. J. 14; Armugam Cheity v. 
Raja Jagaveera Rama Vencateswara Httappa, 28 M. 444; 
15 M.L.J. 292 Suppa Pillai v. Nagayasawmi Thambichi 

° Naicker, $1 M. 19; 3 M. L. T, 103; 17 M. L. J, 511 and 
Paramasawmi v. Pusala Thevan, 20 M. L. J. 142; 5 
Ind. Cas. 911, referred to. 


‘Assuming that a landlord is entitled to claim 
varam under the sharing system in the absence of 
the said stipulation in the muchilika, if any rent 
under the sharing system was higher than the money 
ren pid by tenants under the terms gf the muchi- 
lika, that would be an enhancement of rent under 
section 11 of the Rent Recovery Act. 

A stipulation ifa pattah that the tenant should 
relinqewash the right of cultivation, if he cultivated 
dry lands with wet crops without the landlord's 
permission, 18 penal and cannot be enforced. 

Appa Rau v. Ratnam, 18 M. 253, followed. 

Second appeals against the decrees of the 
District Court of Kistna in Appeal Suit 
Nos. 269, 270, 272 to 281 of 1906, respec- 
tively presented against the deċision of the 
the Reputy Collector, Bandar Division, in 


` 
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5ll and S. A. Nos. 1121 to 1125 of 1908,” 


[1911 


5 s is s 
Summary -Suit Nos. 2281230, 232 to 237 and 
239 to 242 of 1908, respectively. . 

Mr. 0. V. Ananthakrishna Iyer for the Ap- 
pellant. 

Mr. T. Prakasam, for the Respondent. 

Judgment.—The suits are brought to 
enforce acceptance of pattahs which were 
tendered by the plaintiff to his tenants. The 
main contention is as to the rate of Rs. 3-3-0 
per acre which is entered in the patéahs as 
payable on dry lands converted into wet by 
means of Krishna water. 

The Judge has found that till Fasli 1278 
the village was entirely under dry cultivation 
and the sharing system was in force. In 
Fasli 1279 [the money-rent system was 
introduced and it was agreed between 
the parties that the ryots were- to pay a 
rent of Rs. 27-4-0 per khatti, and in the event 
of the ryots cultivating dry lands with wet 
crops by means of Krishna water without 
the: zemindar’s permission they were to pay 
Rs. 100 per khatti. 

The paitahs produced by the zemindar of 
Fasli 1300 contain the stipulation and they 
also state that the right of cultivation should 


be relinquished if the lands are cultivated. 


without such permission. Following the 
decision in Appa Rau v. Ratnam(1), the Judge 
has expressed his opinion that this stipulation 
was penal and unreasonable. It was the 
plaintiff’s case that the question of the settle- 
ment of wet rates, if cultivation of wet crops 
was effected by means of Krishna water, 
was reserved until such cultivation 
actually began. The Judge has held that 
the plaintiff has failed to prove such reser- 
vation. In 1897 the ryots executed muchii- 
kas for 5 years in which they agreed to pay 
Rs. 3-30 per acre for bapet wet lands, i. e., 
for dry lands cultivated wigh wet crops, not 
only for the period of five years but also sub- 
sequent to it. The wet crops are raised 


with the aid of water from Krishna chan- . 


nel constructed and maintained solely by Gov- 
ernmeut andit is contended that, therefore, 
there is no consideration for this agreement. 
The Judge has upheld this contention. Tt is 
argued by the appellant's Pleader that this 
was an adjustment of disputes between the 
parties. But itis found as a fact by the 
Judge that there were no disputes and ix. 
hibit 1V series, which, it is alleged, prove 
that there were disputes, only show, ag 
(1) 13 M. 253, ° . 
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from thé Ratnacara, that wealth, which 
descends to an infant by inheritance and 
becomes the property of the minor, let the 
King guard, that is, let him protect it from 
‘the other heirs. The learned’ author adds 
his own comment that the King may commit 
the share of the minor in trust to any one 
co-heir or other guardian. The texts subse- 
quently quoted from Vishnu, Saucha and 
Lichita tend to the same conclusion, namely, 
that the King should guard the property of 
an infant, and protect it, as he is incapable 
from non-age of conducting his own affairs. 
Jagannath ‘then comments on a text of 
Baudhayana that in respect of shares of 
infants, the King must himself, or through 
some person appointed by him, keep the 
share of the minor: the expenses and other 
matters should be superintended by the 
King himself or by a person appointed by 
him: the property of a minor should be 
entrusted to heirs and the rest appointed 
with his concurrence, or if the infant be 
absolutely incapable of discretion, with the 
consent of a near and unimpeachable friend, 
such as his mother and the rest, to which 
the learned author adds, that, according to 
Katyayana, kinsmen must guard the pro- 
perty of an infant. In the comments on text 
453 Jagannath adds, that in practice, a 
mother is guardian of a minor and of his 
property, but he seems to hold that she may 
not always be skilled in the conduct of affairs, 
in which case the King, as the universal 
superintendent, may arrange to guard the 
property by every possible means. The sub- 
stance of this discussion, treated as authori- 
tative in Kristo Kissor v. Kadermoye (1) 
which was accepted as good law in Bhikuo 
Koer v. Chamela Koer (2), points to the 
conclusion, that the King, as the ultimate 
protector eof thee State, may. give suitable 
direction for the protection of the state of 
jnfants and that the test to be applied is to 
determine what course is beneficial to the 
infant concerned. It cannot} therefore, be 
affirmed as an inflexible rule of Hindu Law, 
that a mother, upon her re-marriage, is dis- 
qualified to act as guardian of the person and 
property of her infant sons; indeed, the 
texts of Manu (1X 146, 190, 191) may 
militate against any such rule. 
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Reliance, however, has been placed by the 
learned Vakil for the appellant upon the 
case of Ban Sheo v. Rutonjee Nuthoo (3), 
as an authority for the proposition, that a 
Hindu mother loses her right to act as 
guardian of her children by reason of her 
re-marriage. The case mentioned, however, 
is not an authority for any such comprehen- 
sive proposition. In that case, upon the 
re marriage of a Hindu widow by name Sheu 
Rutonjee Nuthoo, the grandfather of ber 
child commenced an action for possession 
of the child on the ground that as she had 
contracted a second marriage, by the custom 
of the caste, the plaintiff, as the paternal 
grandfather, had a right to the child. In 
so far as we can gather from the meagre 
statement in the report, it was not contested 
by the widow that there was such a custom, 
but she resisted the claim on the ground 
that, so long as the infant was at the 
breast, the mother had the best right to it. 
The Court of first instance dismissed the 
suit, as the Sastri of the Surat Adalat declared 
the plea of the mother to be good in law. 
On appeal, the Zillah Judge found that the 
decision was opposed to the rules of the 
caste, and that, as the mother at the time 
of the original trial was seven months gone 
with child, the plea set up in defence, 
which alone, according to the exposition 
of the Sastri, constituted her right to 
retain possession of the child, no longer held 
good. The decree of the original Court was, 
therefore, reversed, and the possession of the 
child awarded to the grandfather. Th 
mother of the child then appealed to the 
Bombay Sudder Court, and a Full Bench 
(Warden, Grant and Larken, JJ.,) held, that 
the view of the Zillah Judge was correct ; and 
that the pregnancy of the mother by a 
second marriage had divested her of the 
right she would otherwise have to the charge 
of a child of tender years by a first marriage, 
It is manifegt, therefore, that this decision 
was founded on the custom of the caste to 
which the widow. belonged. «It was alleged 


X 


by her father-in-law, and not dispudêd. by , 


her, that according to such custom she had 
forfeited her right to the guardianship of 
her son as soon as sbe contracted a second 
The case cannot consequently be 
treated as an authority for the broad proposi. 
tion that a Hindu mother loses her right of 

(8) (1851) Mooris, Bom. S. D. 108, 


os 
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guardianship of her infant children, by a 
second marriage. It may bə added that the 
case of Muhtaboo v. Gunesh Lal (4), where a 
mother was superseded from the office of 


. guardian by reason of loss of caste, can have 


no application in view of the provisions of the 
Hindu Widows Re-marriage Act, 1856., 

It has next been argued by the learned 
Vakil for the appellant, that by section 3 of 
Act XV of 1856, a Hindu widow, on her 
re-marriage, loses the right of guardianship 
of her children by her deceased husband. 
That section provides as follows: 

“On the re-marriage of a Hindu widow, if 
neither the widow nor any other person has 
been expressly constituted by the Will or 
testamentary disposition of the deceased 
husband,. the guardian of his children, the 
father or paternal grandfather or the 
mother or paternal grandmother of the 
deceased husband, or any such relative of 
the deceased husband, may petition the 
highest Court, having original jurisdiction 
in civil cases in the place where the deceased 
husband was domiciled at the time of his 
death, for the appointment of some proper 
person to be guardian of the said children, 
and thereupon it shall be lawful for the 
said Court, if it shall think fit, to appoint 
such guardian, who, when appointed, shall 
be entitled to have the care and custody 
of the said children or of any of them during 
their minority in the place of their mother ; 
and in making such appointment the Court 
shall be guided, so faras may be, by the 


‘laws and rules in force touching the guardian- 


ship of children who have neither father nor 
mother: Provided that when the said children 
have not property of their own, sufficient for 
their support and proper ecaucation whilst 
minors, no such appointment shall be made 
otherwise than with the consent of the 


mother, unless the proposed guardian shall’ 


have given security for the support and 
praper education of the children whilst 
minors,” á 

The learned Vakil for the respondent has 
argued, that the application of this section 
to the case before tus is excluded by 
reason of two circumstances, namely, first 
that the saction applies only to cases of 
first appointment of a guardian of an in- 
fant and secondly, that it applies only to 


(4) (1864) Beng; S. D. A. 829. 


INDIAN CASES. 


Beton 


cases in which the validity of re-fnarriage 
of a widow is not recognised by the caste to 
which she belongs, and reliance has to be 
placed upon the provisions of the Act to 
legalise it. He has further contended, thate» 
upon a true construction of the section itself, 
even if it be assumed to be applicable, the 
Court is competent to appoint the mother, 
who has re-married, as guardian of her infant 
children, not in her capacity as mother, but 
as a person otherwise suitable for the par-. 
pose. In so far as the first reason assigned 
by the learned Vakil for the respondent for 
exclusion of the application of the section is 
concerned, we are not impressed by it as well- 
founded. It is an elementary principle, that 
if a person is appointed guardian of an infant. 
and events subsequently happen which, if. 
they had existed at the time of the original 
appointment would have been sufficient to 
disqualify him from appointment as guardian, 
such disqualifying circumstances, when they 
come info existence, justify. the removal of the 
guardian. This principle is recognised by 
Domat in his Treatise on Civil Law (Ed. Cush- 
ing, Volume I, paragraphs 1880 and 1397). In 
so far, however, as the second reason urged by 
the learned Vakil for the respondent with a 
view to exclude the operation of section 3 is 
concerned it is, in our opinion, more sub- 
stantial. The view was maintained by Sir 
Charles Sargent, C. J., in Parekh v. Bat 
Vakhat (5), that the provisions of section 3 of 
Act XV of 1856, have no application toa 
case where the widow belongs to a caste in. 
whichre-marriage is permitted; in other words, 
as the object of the statute was to enable. 
widows who were unable to marry previ- 
ously, to re-marry, the statuate ought to be 
considered as a whole, and such of its provi- 
sions as impose a disablity ought not to be 
applied to eases where it iseneedlegs for the 
parties to seek the benefit of the provisions 
which recognise the right of a widow to re- 
marry. ln this view, section 8 would bave 
no application to the case before us. But it 
is worthy of note that this doctrine may. 
and has been carried toofar. As was pointed 
out by this Court in the case of Nitya 
Madhav v. Srinath Chandra (6), the principle 
of which we recognise as well-founded, the 
learned Judges of the Allahabad High Court 


' (5) 11 B. 110 at p. 180. 
(6) 8 0. L. J. 542. 
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in Kh&ddo v. Durga Prasad(7), Ranjit v. Radha- 
ram (8), Harsoran v. Nandi (9) and Dharam 
v. Nand Lal (10), appear to have held that 
because section 2 of Act XV of 1856 did not 
apply to a case in which the re-murriage 
of a widow was recognised by the caste, it 
follows that the interest of the widow in 
the estate of her husband did not cease on 
such re-marriage. It seems to have been 
overlooked, however, that although section 2 
might not apply, the same result might follow 
from an application of the fundamental rules 
of Hindu Law, as pointed out in the cases of 
Matungine v. Ram Rutton (11); Murugayi v. 
Firamakali (12); Rasul Jehan v. Ram Surun 
(13) ; Vithu v. Govinda (14) and Panchappa 
v. Sanganbasawa (15). In fact, in such cases, 
as was clearly recognised a Putlabai v. 
Mahadu (16), two questions arise for con- 
sideration, namely, first, whether the provision 
of the statute apply, and, secondly, if they do 
uot, what isthe effect of the application of 
the general principles of Hindu Law? This 
latter standpoint appears to have been over- 
looked by the learned Judges of the Allahabad 
High Court in the four cases just mentioned 
as was plainly indicated by Mr. Justice 
Banerjee in Gajadhar v. Kounsilla (17). Con- 
sequently, in the case before us, if we adopt 
the view taken by Sir Charles Sargent, sec- 
tion 8 has no application, because it is not 
disputed that the widow belongs to a caste in 
which re-marriage is recognised as valid by 
custom. Apart from this ground, however, 
we are decidedly of opinion that the second 
contention of the learned Vakil for the re- 
spondent is well-founded; namely, that upon a 
true interpretation of section 3, the Court is 
not bound to remove the mother who has 
been previously appointed guardian from her 
office merely by reason of her re-marriage. 
That section, n@doubt, provides that it shall 
be lawful for the the Court upon such re- 
marriage to’ appoint some proper person the 
guardian of the children u the place of the 


(1) 29 A. 122; 3 A. L. J. 729; A. W. N. (1906) 299. 
8) 20 A. 476. 

ta 11'A. 330. 

(10) A. W. N. (1889) 78. 

(11) 19 C. 289. 

(12) 1 M. 226. 

(18) 22 0. 589. 

(14) 22 B. 321. 

(15) 24 .B. 89. 

(16) 33 B. 107; 10 Bom. L. R. 1134;1 Ind. Cas. 659, 
(17) 81 A. 161; 6 A. L. J. „101 Ind. Cas, 761. 
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mother, and that in making such appoint- 
ment the Court shall be guided, so far as may 
be, by the laws and rules in force touching 
the guardianship of children who have neither 
father nor mother. The law clearly contem- 
plates that the widow upon re-marriage ceases 
to be the widow of her first husband. She 
consequently loses her preferential right to 
act us guardian of her children by her first 
marriage. But, although such re-marriage is 
equivalent to a civil death in respect of her 
first husband and his children by her so far 
as their guardianship is concerned, she is not 
physically dead. - This is manifest from the 
proviso to section 3, which contemplates 
that when the children have not property 
of their own sufficient for their sup- 
port and proper education, no guardian 
shall be appointed otherwise than with the 
consent of the mother, unless the proposed 
guardian gives security. It has even been 
held (see section 5) that such a re-married 
widow may succeed to the estate of her son by 
her former marriage [Akora Suth v. Boreant 
(18), Chaman v. Kashi (19), Basappa v. 
Rayava (20)]. To put the matter briefly, the 
Legislature recognises that such re-marriage 
not only dues not operate as a physical death 
of the widow, but it does not operate even as 
a civil death for all purposes. Under such 
circumstances, it is impossible for us to hold 
that the Court may not appoint the mother 
as guardian of her children by her first 
marriage,~ notwithstanding the provisions of 
section 3 of the Hindu Widows Re-marriag 
Act. The only effect of the section is, that 
the preferential right to the appointment she 
would otherwise have [Macnaghten, Considers 
ations on Hindu Law, 25 ; Macnaghten on 
Hindu Law, Volume. I, 103, Oorahee v. Raj- 
bunsee (21),] is destroyed, and if she is ap- 
pointed she must 5e appointed as stranger 
[Khushali v. Rant (22)]; in other words, the 
Court has a discretion in the matter, though 
ordinarily,eunless good causes were ® sfown 
to the contrary, the Court would appoint a 
relation as guardian under section 3 in the 
place of the mother. _.~- 

The question which has been argued before 
us has, it may be observed, been raised and 

(18) 11 W. R. 82; 2 B. L. R. A. C. 199. 

(19) 26 B. 388. 

(20) 29 B. 91. 

(21) (1847) Beng. S. D. A. 567, - 

(22) 4 A. 195. 
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decided in England. Under the law as it 
stood before the Guardianship of Infants 
Act, 1886, it appears to have been re- 
peatedly held that the second marriage 
of a widow does not operate as a necessary 
supersession from the guardianship of her in- 
fant children by her first marriage [Villareal 
v. Mellish (23)]. In the case of In re Gornal 
(24), the practice of the Court was stated 
to be upon the re-marriage of the widow, to 
direct a reference for the appointment of a 
new guardian and, under such reference, to 
continue her as guardian or re-appoint her 
with others [Anonymous (25), Jones v. Powell 
(26), Potinger v. Wightman (27) ]. The matter 
in England is, as we have stated, now regu- 
lated by statute, and in In re X, X v. Z (28), 
it was ruled by the Court of Appeal, that the 
mere fact of the second marriage of the 
mother to a husband of a different faith from 
that of the father of her children, was not a 
ground for interference by the Court for the 
purpose of adding a. co-guardian with her. 
It is manifest, therefore, that in Hngland 
there is no inflexible rule that a mother, 
upon re-marriage, must necessarily be re- 
moved from the office of guardian of her in- 
fant children. 

A similar view has been maintained in the 
‘American Courts and it has been ruled that a 
woman may be appointed guardian of the per- 
son and property of her child by first marriage 
although she has married again and_ lives 
with her husband [Jn re Hermance (29)]. In 
Louisiana, onthe other hand, the re-married 
mother is allowed to act ‘as guardian only if 
the Court is advised of her fitness by what 
ds called a family meeting [Robins v. Weeks 
(30), In re Mossy (13), Jewell v. Deblane (32); 
Gandet v. Gandet (83)]. We do not refer to 
these English or American cases as furnish- 
ing in any way authorities binding upon this 
Court in the decision of this matter, which 
must be determined on principles recognised 
by Hifidu Law, under which eystem the 

(28) (1787) 2Swanston. 583. 

(24) 1 Beay. 34% 48 Eng. R. 974. 


SPAPSimon. 346. 
< G 9 Beav. 345; 5 Eng. R. 376. 
es (1817) 3 Mer. 67; 36 Eng. R. 26. 

(28) (1899) 1 Ch. 526; 68 L. J. Ch. 265; 47 W. R. 

345; 80 L. T. 311. i , 
(29) (1884) 2 Den. Sur. 1. 
(30) (1827) b Martin. (xN. s.) 879. 
(31) (1843) 3 Rabinson. 390. 
(82) (1903) 110 La. 810; 34 Southern, 787. 
(33) bt La. 112, 


i 


H 

| 
CASES. 

| 


conception of the marriage relationdhip is 
fundamentally different from what prevails in 
‘other systems of jurisprudence: but these 
cases serve to indicate that there is no found- 
ation for the suggestion made by the learned 
Vakil for the appellant, that the view taken 
‘by the Court below is manifestly unreason- 
able. ‘It is also worthy of note, as pointed 
out by Domat (Volume I section 1378) that, 
although under the civil law women could 
not be guardians they could beso to their 
own jchildrev; mothers and grandmothers 
were /qualified, because the authority which 
nature gives them over their children, and 
the affection which they have for their in- 
terest, exempt them from the rule which .ex- 
éludes women from guardianship, and as the 
mother was capable of being guardian, the 
guardianship might be likewise committed to 
her isecond husband, who is described as 
the jfather.in-law to the minors (see also 
Salkowski on Roman Private Law page 302). 

On a review, then, of the principles and 
authorities we have examined, the position 
may ‘be summed up as follows:— 

There is nothing in Hindu Law to make it 
obligatory upon the Court to remove the 
mother from the office of guardian of her 
infant children merely because she has re- 
married; there is also nothing in the statutory 
provisions on the subject which compel the 
Court to direct her removal under. Similar 
citcumstances. While the fact that in spite 
of her re-marriage, she is allowed to continue 
to act as guardian according to other civilis- 
ed systems of jurisprudence, plainly indicates 
that the appointment is not so contrary to 
dictates of humanity or principles of universal 
justice as the learned Vakil for the appellant 
contended. In fact, in many instances, the 
inflexible rule suggested by the learned Vakil 
for|the appellant, if adopted, might lead to 
serious injury of an infant of tender years. 
We must hold, therefore, that although the 
Court has a discretion to remove a Hindu 
mother from thedffice of guardian of the chil- 
dren of her first marriage, when she has re- 
married, the exercise of such discretion must be 
regulatedfrom the point of view of the welfare 
of the infant concerned. In the case before us, 
upon the facts disclosed in the evidence, there 
is no room for controversy as to the manner 
in which this discretion ought to be exercised. 
The first child has, no doubt, indicated his pre- 
ference for his uncle, the second, however, 
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has pronounced clearly in favor of the mother. 
The first child is stated to be half-witted, and 
there can be no doubt that the appellant has 
done his best to cause estrangement between 
the mother and the son. The charges of 
neglect have been proved to be wholly ground- 
less, The learned District Judge, therefore, 
rightly refused to remove the mother from 
the office of guardian. 

The result is that the order of the Court 
below is affirmed and this appeal is dismissed 
with costs. We assess the hearing fee at five 


gold mohwrs. 
Appeal dismissed. 


MADRAS HIGH COURT. 
SEGOND Civiu Appeat No. 640 or 1909. 
February 15, 1911. 
Present:—Mr. Justice Munro and 
Mr. Justice Sankaran Nair. 
BAMMIDI BAYYA NAIDU—Appetbant 
versus 
BAMMIDI PARADES! NAIDU AND 


OTHERS— RESPONDENTS. 

Uivil Procedure Code (Act V of 1908), s. 11—Res 
judicata—Landlord and Tenant—Suit for rent—Ptea of 
improper patta —Question of title—Trial of suits and 
trial of isswes—Huplicit findings on issues necessary to 
operate as res judicata—Madras Rent Recovery <Act 
(VIII of 1865), ss. 3, 4, 7. 

The plaintiff, a landlord, sued defendants, his tenants, 
for rent for Fasli 1316. Defendants pleaded that 
the patta tendered was not a proper oneas a portion 
of the Jand did not belong to the plaintiff who had 
entereda larger extent of jerayati land in the patta 
than he held. The plaintiff contended that the matter 
was res judicata by reason of an action for rent for a 
prior fasli, the terms of which were the same as in 
the present case, where the defendant raised the 
same.plea and tho Court found that the patta tendered 
was a proper one. ; 

Per Sankaran Nair, J—As there was no express 
finding in the previous snit as to the title to the lands 
which was definitely raised in this suit, the matter 
was not tes judicata, and itcould not be implied that 
there was any decision on the question now raised, 
that is, whether the lands in dispute belong to the 
plaintiff or to the defendant. 

Section 11 of Act V of 1908 degls with two classes 
of cases, viz., trials of suits and trials of issues. In 
the case of trials of suits, the suits must bo either 
‘dismissed or decreed. In the case of trials of issues 
the Judge records findings on the issues. In the first 
case, the decree may render it necessary to imply a 
decision on a question not expressly 
the latter, from its very mature 
ne coada 





that there was a finding of the Court thereon; where 
there ig no such finding, the question can be tried 
in a subsequent suit. 
a Beri need nob sue onall his causes of action; 
i e fails on one title, he ma 
another title. seen: 
Per Munro, J.—The finding in the previous suit 
that the pattas were proper, i.e, that they -were such 
as defendants were bound to accept was a finding that 
the relationship of landlord and tenant subsisted 
between the plaintiff and the defendants in respect 
of the lands entered in the pattas, and the defendants 
ocr be allowed again to put plaintiff to proof of 
his title. 


Second appeal against the decree of the 
District Court of Ganjam in Appeal Suit 
No. 170 of 1908, presented against the 
decree of the Court of the District Munsif 
of Sompeta in Original Suit No. 861 of 1907 

The Hon’ble Mr. T. V. Seshagiri Adyar, for 
the Appellant. l 

Dr. S. Swaminathan, for the Respondent. 


Judgment. 

Munro, J.—The plaintiff, a land-holder 
to whom the provisions of section 3 of 
Madras Act VIIL of 1865 apply, sues the 
defendants, his tenants, for rent for Fasli 
1316. Under section 7 of the above-men- 
tioned Act no suit brought to enforce the 
terms of a tenancy shall þe sustainable 
unless patta and muchilika have been ex- 
changed, or unless it be proved that the 
party attempting to enforce the contract 
had tendered such a patta ör muchitika 
as the other party was bound to accept 
or unless both parties shall have agreed 
to dispense with patitas and muchilika 
Under section 40f the Act the patta 
contain, among other things, the loc 
scription and extent of the land. T 
in the present suit gives the ex 
boundaries of the land alleged b 
to be in the defendants’ o 
defendants alleged that the 
land entered in the pat 
the extent of such lan 
plaintiff cqntended 
judicata mä 
similg 
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were’ improper, one of the objections taken 
tothe propriety of the pattas being that 
the extent of the defendants’ jeroyity land 
was much overstated. In this state of the 
‘pleadings it was incumbent upon the plaintiff, 
under section 7 of Act VIII of 1865, to 
prove the tender of such pattas as the de- 
fendants were bound to accept. An issue 
was accordingly framed as to the tender 
and propriety of the paétas, and was found 
in the affirmative. Had it been found in 
the negative, the plaintiff’s suit must have 
been dismissed. In- the present suit an 
issue as to the tender and propriety of 
patta also necessarily arises. The patta being 
similar to the pattas ın the .previous suit 
and no change of circumstances being alleged, 
I think the plaintiff's contention should 
have been upheld. The finding in the 
previous suit that the patitas were proper 
7, e., that they were such as defendants were 
bound to accept. was a finding that the re- 
lationship of landlord and tenant subsist- 
ed between the plaintiff and the defendants 
in respect of the land entered in the patitas, 
and Ido not think: the defendants can again 
be allowed to put the plaintiff to proof of 
his title. See Venkatachalapati v. Krishna (1). 
T would; therefore, allow the appeal, 

As my learned brother takes the contrary 
View, the second appeal is dismissed with costs, 
\Sankaran Nair, J.—This suit is brought 
by the plaintiff to recover rent due for 
Fasli 1316 from the defendants who are 
enants in possession of certain lands which 
plaintiff says are held ander him. The 
iff states that he tendered a proper 
the first defendant according to 
first defendant was bound to 
vate and raise crops in about 
d in the village of Jaya- 
ù pay the landlord’s share. 
on of the defendants is 
d about 5 acres of 
ateof the rest 
acres 





















1 e 
to the plaintiff. The question that was 
argued before us at great length, is whether 
the defendants are barred from raising this 
plea by the decision in a previous suit, > 

'The plaintiff sued in O. S. No. 430 of 
1906 on the filo of the same Cont for 
the rent of Faslis 1314 and 1315. In that 
case he alleged tender of a patta which 
both the lower Courts say was similar to 
the patta which is now alleged to have been 
tendered. The defendants alleged in that 
suit that the extent of Jand belonging to 
the plaintiff had been very much overstat= 
ed. On that plea, the following issue was 
raised in that suit: 

“Whether plaintiff tendered pattas to the 
first defendant and . whether the pattas so 
téndered were proper ?”. ; 

it was decided that pattas were tendered 
and the Court that tried that suit also 
held that “the terms of the pattas, Ex- 
hibits E and F, do not contain any objection- 
able matter,” and accordingly found that 
issue in the affirmative. The plaintiff got 
a decree for the rent due for Fasli 1314. 
His claim for the rent for Fasli 1315 was 
dismissed as it was found that the defend- 
anit had executed a muchilika for that 
year to another person with the consent 
of, the plaintiff, who was, therefore, held 
estopped from claiming that year’s rent. 
There was no finding on the question whether 
these ten acres were inam and the other 
three acres belonged to the defendant. In 
fact, the question was not raised in tbat 
form, nor was there any clear decision that 
the lands belonged to the plaintiff except 
what may be implied from what is ex- 
tracted above. 

The plaintiff's contention is thus stated 
by| the Munsif, “the defendant did not raise 
this question or did not’ so raise the 
question as to place the Court in a posi- 
tion to give a proper finding on all -the 
matters relevant ; the defendan} is now barred 
under ‘section 13.” In second appeal it is 
also contended before us that this question 
was really raised and decided against the 


efendant. 
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in this suit for the rent for Fas 1316 is 
not the same cause of action as in the pre- 
vious suit. The property sued for is not 
the same. The right litgated in this suit, 
7. e. the claim to recover the rent for Fasli 
1316, is not the same as in the previous 
suit. The decree dismissing this suit will 
not in any way interfere with the decree in 
the previous suit awarding to the plaintiff 
the rent for Faslz 1814 any more than the 
dismissal. of the claim for rent for Fasli 
1315 interferes with the decree for the rent 
of Fasli 1314. Ifthe parties had agreed to 
dispense with the exchange of pattas and 
muchilikas or the claim for rent had been 
admitted, a decree could have been paseéd 
without any reference to the title to the 
land. In these circumstances, we cannot 
` imply that there was any decision on the 
question now raised, z.e., whether the lands 
in dispute belong to the plaintiff or to the 
defendant. 

It was contended that a determination that 
these lands do not belong to the plaintiff 
would be inconsistent with the decision in 
the previous case that the patia then tendered 
“was proper, as that decision that the ratta 
was proper necessarily implies that the lands 
therein belong to the plaintiff, but this is not 
enough. In the case reported in Amanat 
Bibi v. Imdad Hussain (9), a suit was 
brought by the plaintiff to redeem, certain 
property on a mortgage which was récognis- 
ed as subsisting in the year 1854. The 
question was, whether the plaintiff was barced 
by the decision ina prior case where a suit 
was brought by the same plaintiff to recover 
the sare property on the ground that the 
defendant had paid the arrears of Govern- 
ment Revenue on account of the plaintiff. 
That suit? was dismissed on the finding that 
the property had been transferred to the de- 
fendant Talukdar by a deed of conditional 
sale which was dated in 1253, under which 
the purchase-money was to be re-paid within a 
period of 8 months and that on the expiration 
of that period the sale was to become absolute. 
Their Lordships of the Judicial Committee 
construing the corresponding section of the 
Civil Procedure Code of 1877 held that there 
was no bar. They said, “Now, what was the 
question in issue in the former suit? The 
question was whether the plaintiff was entiti- 

e 


(9) 15 I. A, 106; 15 C. 800. 


ed to recover property which had been 
transferred by the Government tothe Talukdar 
on re-paying to the Talukdar the arrears of 
revenue which he had paid to Government. 
The matter in issue in this suit is the re- 
spondents’ right to redemption under a mort- 
gage deed. It may be dificult to reconcile the 
position of the Talukdar asa mortgagee in 1854 
with his position as absolute owner in 1853 
under a purchase from the mortgagor.” (The 
italics are mine). “But if it be established 
that the respondent was mortgagor in 1&54 
with the right of redemption, why should 
he be barred of his right merely because 
at an earlier date ke may have had no 
right to the property at all.” Jt wul be 
seen that the Talukdar’s position as absolute 
owner in 1843 under a purchase from the 
mortgagor is absolutely inconsistent with the 
existence of that mortgage at any sub- 
sequent date, yet as the question of mort- 
gage-right set up in the second case was 
not necessarily involved in the previous de- 
cision, though the finding on which the 
judgment was really based was inconsistent 
with the claim set up in the latter snit, 
their Lordships held that the claim was not 
res judicata. 


If then the decision or the decree in the 
first suit does not require us to assume the 
determination of the question now in issue 
in this subsequent suit, are we bound to imply 
that there was a decision as to the exten 
of land in the previous suit for the reason 
that when that Court decided that” the 
patta wasa proper one it must be taken to, 
have decided on the extent of the land ? 
There is no doubt that for that suit, or for that 
year’s rent, the Court must be taken to have 
decided that question. But I am of opinion 
that, in the absence of a finding, we are 
not bound to imply that the matter was 
decided for he purpose of this suit. ° 


I have already pointed out that the sec- 
tion deals with two classes of cases, Wi, kiy 
of suit and trials of issues. Eminent Judges 
have lamented the application of the 
doctrine thatthe trial of an issue, which was 
not essential in the sense I have above point- 
ed ont, should be held to be a kar to the 
trial of the same question in a subsequent 
suit. That view was based on considera- 
tions arising from the conditiors under which 
litigation is carried on in India, See Garth 

. . 
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C. J., in Denobundhoo Chowdhry v. Kristomonee 
Dossee (10), Stuart, ©. J., in Babu Lal v. 


= Ishri Prasad Narain Singh (11), and Muham- 


mad Ismail v. Chattar Singh (12), but the 
section itself places the matter beyond doubt, 
and the Judicial Committee have laid down 
the doctrinein decisions which we are bound 
‘to follow. However, to hold that an issue 
has been determined it must appear that the 


matter raised by that issue was alleged by 


one party and denied by the other, and that 
there was a finding of the Court thereon. 
The explanation (2) of the section states that 
a matter which ought to have been alleged 
should be taken to have been alleged. But it 
does not dispense with the necessity of a 
finding upon the issue by the Judge in the 
previous suit. An issue can hardly be said 
to be decided unless there is a finding thereon, 
and when there is no such finding it seems 
difficult to hold that in a second suit, that 
question cannot be tried. (The principle that 
to plead a bar by a finding on an issue, there 
must be a determination by the Court is well- 
illustrated in the following two cases. In 
Govind Chunder Koondoo v. Taruck Chunder 
Bose (13) the Full Bench of the Calcutta High 
Court held that a decree for rent based 
on a finding that the plaintiff was entitled to 
the land is binding upon the defendant in 
that suibin a subsequent suit brought by 
the defendants to establish his title to the 


. same land against the other parties to the 


previous suit. The ground of decision was 
that the self-same right and title was in 
issue, contested between them, adjudicated 
upon and decided against the plaintiff in the 
second suit. The judgment of the - Full 
Bench was delivered by the Chief Justice 
Garth, C.J. In Gobind Chunder Addya v. Afzul 
Rabbani (14), where the question of title as 
between ihe parties to the second suit was 
not, decided in the prior suit which was for 
rent and a declaration of title ag@inst another 
party, the Chief Justice held that, though a 
suit_fcr rent “would be barred, the same 
plambiff's representative is not precluded 
from bringing any suit to try the title to the 
land on the, ground that the question of title 
to the land in the previous suit was merely 


(10) 20. 152. 
(11) 2A. 582 at p. 583. 
(12) 4 A. 69. 
(13) «3 O. 145. 
(14) 9C, 426, 
e 


raised incidentally to the main question. 
Mr. Justice Field in the same judgment 
points out clearly the distinction. He states 
that the suit being only for rent and no causes” 
of action arising ont of the ron-delivery of 
possession having been alleged or put forward, 
if the Court had tried the issue of title, the 
finding upon that issue would have the effect 
of res judicata between the parties, but 


‘inasmuch as that issue was not tried, the 


question raised thereby was not heard and 
decided and, therefore, the matter was not 
res judicata. His judgment shows that, if 
there had been any cause of action alleged 
arising out of the non-delivery of possession, 
then it is possible that a decision as to title 
may have been implied in the case. The 
learned Chief Justice has been erroneously 
charged with inconsistency by some text- 
writers and Judges on account of their failure 
to keep the distinction which I have above 
pointed out clearly in view. Further, the 
finding on the question must be clear and 
unambiguous. It must show that it was 
not merely intended to be binding between 
the parties only for the purpose of the suit 
but to be a decision finally declaring the 
title of the successful party. Thus, their 
Lordships of the Privy Coancil decided that 
a suit which was brought in a Subordinate 
Court by a plaintiff against the widow of his 
deceased brother claiming his property by 
right of survivorship, the issue in that suit 
being whether at the death of the latter the 
ownership of the brothers was joint or sepa- 
rate was not barred by a decision of the same 
issue in a Munsif’s Conrt in a prior suit 
brought by the widow against the same de- 
fendant. One of the groands of decision was 
that a Munsif was not competent to finally 
‘decide the question. Havitg first 80 decided 
they added, “ Having regard, however, to 
the subject-matter of the suit, to the form 
of the issue which has been above set forth 
and to some expressions of the learned 
Judge: their Lordships are further of 
opinion that the question of title was no 
more than incidental and subsidiary to the 
main question, viz. whether any and what 
rent was due from the tenant, and that on 
this ground also the judgment was not con- 
clusive.” [See Run Bahadur Singh v. Lucho 
Koer (15)]. I am unable to say in this case 


that there was any decision in the pre- 
(15) 11 0. 801. 
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vious spit on the issue as to the title to 
the land intended to bind the parties in 
another suit. 
I will now refer to the decisions that have 
been cited in the courseof the argument. In 
Wil Madhub Sarkar v. Brojo Nath Singha (16) 
a case very similar to this, it was pointed out 
as was also laid down clearly in the de- 
cisions in Govind Ohunder Koondoo v. Laruck 
Chunder Bose (18) and Gobind Ohunder Addya 
v. Afzul Rabbani (14), already referred to, 
that if the Court in the previous suits had 
determined the extent of the land and the 
rent annually payable, the decision would 
bind the parties in subsequent suit, but not 
where it did not appear that the Court decided 
anything more than what was necessary for 
that suit, the rent payable to the plaintiff. 
In Kailash Mondul v. Baroda Sundari Dasi, 
(17) the principle islaiddown in terms which 
are capable of wider application. The de- 
cisions in Woomesh Ohandra Maitra v. Baroda 
Das Matira (18); Rajendranath Ghose v. Taran- 
gini Dassi (19) and Surjiram Marwari v. 
Barhamdeo Persod, (20) support the view 
taken by me, i 
As to the cases cited for the appellant, 
in Venkatachalapathi v. Krishna (1); 
Natesa Gramani v. Venkatarama Reddi (21) 
and Fittapur Raja v. Buchi Mitayya (2) the 
question was expressly decided in the first 
suit. They are, therefore, no authorities. 
In Sellappa Chettiar v. Velayuda Tevan (22) 
“both the suits were to enforce patias and 
not for rent, and a decision that the patta 
is proper would necessarily involve a finding 
that the lands referred to in the patta be- 
long to the plaintiff. It, therefore, falls 
within the first class of cases which I have 
already referred to. In Sri Gopal v. Pirthi 
Singh (23) the facts are these, On the 18th 
August 1888 one Sri Ram, a mertgagee 
brought @ suit foe sale ona mortgage of the 
18th August 1876 and made the holder, the 
prior party mortgagee, to the suit. That 
prior mortgagee pleaded his rights under a 
mortgage of the 21st July 1871 but he was 
the holder also of another mortgage of the 


(16) 21 0. 286. 

(17) 24 0. 711. 

(18) 28 0.17. 

(39) 1 C. L. J. 248. 

(£0) 10. L. J. 337. 

(21) 20 M.510; 2 M. L. T. 455; 17 M. L. J. 518. 
(22) 20 M. 498; 17 M. L. J. 433; 3 M. L. T.17. 


(23) 20 4. 110, 


7th February 1874. He made no mention 
of this latter mortgage nor did he raise any 
question as to his rights under that mort- 
gage. Sri Ram obtained a decree for sale 
subject to his redeeming the mortgage of the: 
21st July 187]. Subsequently, a suit was 
brought by the defendant-mortgagee to en- 
force his claim on his mortgage of the 7th 
February 1874. It was decided by the Full 
Bench of the Allahabad High Court—and that 
decision was confirmed on appeal,—see Sri 
Gopal v. Pirthi Singh (5)—that he was barred 
from enforcing this mortgage—as ho 
ought to have pleaded it in the previous suit. 
No possible objection can be taken to that 
decision, as any decree enforcing the mort- 
gage of February 1874 would have been ab- 
solutely inconsistent with the decree in the 
first suit. The decree in the first suit enabl- 
ing Sri Ram to sell the property subject only 
to the mortgage of 1871 negatives, as abso- 
lutely inconsistent with it, the existence of 
any other mortgage right in that defendent 
which may be set upas against the plaintiff. 
But in so holding the learned Judges of the 
Allahabad High Court make certain obser- 
vations to which with all respect to them 
exception can be justly taken Their Lord- 
ships say,— It is quite certain that in order 
to make section 13 applicable it is not neces- 
sary that the matter of the subsequent suit 
should have been heard or have been finally 
decided by a Court of competent jurisdiction 
in the first suit when the case is oneto 
which explanation Il applies. Indeed, ex- 
planation IT to section 13 of the Code wou 
be meaningless if it were necessary in a cése 
which was covered by itthat the matter should 
have been heard and finally decided in thee 
previous suit.” It was pointed out by my 
learned colleague in the courseof the argu- 
mentthat, where the parties themselves do 


-not raise a question but the Judge decides 


the suié on that question not raised by the 
parties, the matter would not be res Iytigata 
without the explanation (ID), which is ex- 
planation IV in the present Code, as under 
explanation Iof the old Code (explanation 
IIT of the new Code) the matter must have 
been alleged and denied or admitted. It 
may also be pointed out that he learned 
Judges do not recognise the distinction be. 
tween the two classes of cases, as in the first 
class of cases where the decision of the suit 
itself must be taken toimply a decision of 


ku 


N have advanced ina previous 


82 o 


` INDIAN CASES, 


‘ ~ [1911 


BAMMIDI BAYYA NAIDU v. BAMMIDI PARADESI NAIDU, 


the necessary issue, the explanation is ne- 
cessary in order to show thatthe matter must 
be deemed to have been raised. I am unable, 
therefore, to accept that argument. The next 
case is Jamadar Singh v. Serazvddin Ahamad 
Chaudhari (24). Inthat case the plaintiff 
brought a suit for the recovery of money 
which he said ought to have been taken in 
part payment of rent which was due by him 
and for which aldecree had been obtained 
against him. Thiscasealso obviously falls 
within the class of cases wkere the decision 
of the suit itself is a bar, as it directly involves 
the decision of this question, because, as I 
pointed out already, a decree for rent implies 
the non-payment of any amount towards the 
payment of rent. The learned Judges make 
similar observations here as Sri Gopal v. 
Pirthi Singh (23). 

That the learned Judges recognize this dis- 
tinction appears to be clear from another 
judgment of the same Bench delivered about 
the same time [Maharaja Manindra Chandra 
Nandy v. Upendra Chandra Hazra (25) ] where 
the claim was held not to be res judicata as 
the decision in the previous suit did not 
decide the rate of rent but only decreed the 
amount claimed for a certain period. The 
next two cases Kameswar Pershad v. Raj- 
kumari Ruttan Koer (26) and Arunachelam 
Chetty v. Meyyappa Ohetty (27) are instances 
where a plaintif was held to be barred from 
putting forward a claim which he ought to 
suit and on 
` which there was, therefore, no decision. With 

reference to such cases we have to consider 

the effectof section 42 of the Vivil Procedure 

Code of 1882. The Privy Council decision 
“in Kameswar Pershad v. Rajkumart Rutcan 

Koer (26) was distinguished on that groand 

in Ramaswamy Ayyar v. Vythinatha Ayyar 

(28). We have also to bear in mind thatthe 

Madras High Court, and certain decisions of 

the other High Courts, recognize a distinction 

for¢hig purpose between plaintiffs and de- 
fendants, though other decisions refuse to 
make any such,recognition. Itis now well- 
that a defendant in possession of an 
estate is bound to put forward all his pleas 
to resist the plaintiff's suit to recover posses- 
(24) 35 C. 979; 12 O. W. N. 862;8 C. L J. 82. 
(25) 9 0. L. J. 343; 36 C. 604; 2 Ind. Cas. 828. 
(26) 20 C. 79; 19 I. A. 234.. 


(27) 21 M. 91. 
(28) 26 M. 760 at p. 760, 


sion. Butin the case of a plaintef this 
Court hasin a c-urse of decisions held that 
this principle is not applicable to a plaintiff, 
and he is not bcu: d to sue on all his causes 
of action, that even if he failson one title he 
may recover on another title, Ramaswamy 
Ayyar v. Vythinatha Ayyar (28). From 
this it. follows that he is bound to put for- 
ward his whole ersc only with reference to 
his cause of action or title, on which he sues, 
[See Kameswar Pershad v. Rajkumart Ruttan 
Koer (26) Ramaswamy Ayyar v. Vythinatha 
Ayyar (28)]. No other title will be deemed to 
have been determined. 

In other Courts, on the other hand, it has 
been held that he is bound to put forward 
all his titles, if possible. Otherwise, he will 
be precluded from relying upon any- of his 
titles ina subsequent suit. If this is the 
correct view, it follows thatany title which 
he may have will be deemed tohave been de- 
cided in the previous suit, Guddappa v. 
Tirkappu (29). Mr. Justice Subramania Iyer 
in Arunachalam Chetty v. Mityyappa Chetty 
(27) took the view adopted by the Bombay 
High Court, that a plaintiff is bound to unite 
allthe causes of action he may have against 
a defendant in respect of the relief or pro- 
perty for which he sues. From this it ne- 
cessarily follows that, if he omits to sue, on 
any cause of action, he is karred from again 
relying on it, either by section 42 of the Act 
of 1882 or by section 13. The dismissal of 
his suitimplies, therefore, a rejection of any 
title he may have to the land. This also 
falls, therefore, within the first class of cases 
td which I have already referred. It may be 
pointed out that this case has been overruled 
by Ramaswmay Ayyar v. Vythinatha Ayyar 
(28) and Mr. Justice Subramania Iyer has 
receded fromthe position he then took up 
in Veerana Pillai v. Muthukymara Asary (30). 
Similarily, as regards Kameswar Pershad v. 
Rajkumari -Rutian Koer (26), even if the 
second suit was based on the same cause of 
action as the first suit, as explained in 
Ramaswamy Ayyar v. Vythinatha Ayyar (28), 
the second suit is clear.y barred. Or, if we 
take the view adopied by the Bombay High 
Court and in Arunachalam Chetly v. M7yyappa 
Ohetty (27) that the Privy Council held that 
all causes of action must be united in *the 


same suit if possible, then also there would 
(29)25 B. 189. 
(30) 27 M. 102. 
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be a bar,.as there would be an estoppel by 
the decision in the suit not by a finding. 
There may be a difference of opinion, there- 
Ge, between the High Courts in deciding 
whether a question must be deemed to have 
been decided against a plaintiff, on account of 
his failure to make it a ground of attack. But 
where a question need not be deemed to have 
been decided onthe ground that the decree in 
the previous suit requires such assump- 
tion to make it a decree rightly passed, 
Iam not aware that the cases show that 
without a clear and express finding a party is 
precluded from raising any question in a sub- 
sequent suit. 

For thesereasons I would dismiss the second 
appeal with costs. 

Appeal dismissed, 
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Where there are two mortgages in favour of two 
persons, neither of them being usufructuary, and the 
first mortgagee sells the property before the puisne 
mortgagee, there is nothing for the latter to sell 
and the first mortgagee ifentitled to possession under 
his sale. 

The second mortgagee has the same right. to sell 
his mortgagor’s interest but the first sale puts an end 
to the mortgagor’s interest and conveys itto the 
purchaser. 

Venkatnarsammah v. Ramiah, 2 M. 108; Akatti 

oidin Kutiy v. Ohirayil Ambu, 26 M. 486; Nanack 
` Chand v. Toluckdye Koer, 5 0. 265; 4C. L. R. 358, 
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The right of the prior mortgagee purchaser is not 
lost to retain possession under his gale merely because 
he was impleaded in the suit of the second morb- 
gagee. 
if The only right vested in the puésne mortgagee is 
the right to redeem the first mortgage. 
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Krishnan v. Chadayan Kutti 
Mahomed Usan 
referred to. 

After redemption, as aforesaid, the purchaser in 
execution of the decree on the first mortgage may 
redeem the two mortgages vested in the same person, 

Sivaraman Chetty v. Kuppumuthu Chetty, 13 M. L. 
J. 72; Govardan Doss v. Veerasawmi Chetty, 26 M. 
587; Vencatrama Iyer v. Gompertz, 31 M. 425; 
3 M. L. T. 397; 18 M. L. J. 298, referred to. 

If the purchaser does not redeem the puisne mort. 
gagee who has obtained by redemption the right of 
the first mortgagee, the properties may be sold, the 
mortgagees paid, and the balance paid to the pur- 
chaser, as the representative of the mortgagor. 

Vencatramana Iyer v. Gompertz, 83L M. 425; 
3 M. L. T. 397; 18 M. L. J. 298, Nagammut v. Vencata- 
giri Aiyar, 8 M. L. J. 299, referred to. 

The puisne mortgagee has got a right to sell the 
property even after sale by the first mortgag ee, but 
he can exercise that right only after redeeming the 
first mortgage. The prior mortgagee cannot be 
deprived of his right to require the puisne mortgagee 
to redeem him, and in default, to enforce his rights 
under his instrument of mortgage by saleor fore-, 
closure, and he may be allowed to do this even as 
defendant in a mortgage suit. 

Rangaya Chettyar v. Parthasarathy Naicker, 20 M, 
120, explained. 
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Judgment, 
In S. A. No. 1739 or 1908. 


The lands in suit were hypothecss 
Lakshmana. Goundan in 1877. He brought 
a suit (O. S. No. 8 of 1881) to enforce 
that mortgage, obtained a final decree dn. 
1890 and purchased itin 1895, The plaintiff 
is his assignee: he obtained possession in 1897, 


He now sues the defendant for confirmatign 


of, and injunction against, any disturbance 


‘of his possession. 


The defendant obtained a simple mort- 
gage of the same lands in 1880. He sued 
in O. S. No. 12 of 1886 to enforce his claim, 
obtained a decree for the sale of the hypothe- 
cated property subject to the lien of Laksh- 
mana Goundan, the prior mortgagee, who 
was the 8th defendant in the suit, byought 
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the equity of redemption to sale in 1905, He 
says he got possession in 1906. 


The defendant was not a party to the 
prior mortgagee’s O. S. No. 8 of 1881. In 


the District Court the question was raised `’ 


whether the Jands in suit were included in 
the mortgage of 1877. It was disallowed by 
that Court and we see no reason to allow it. 

On these facts it is contended on behalf 
of the defendant, whoisthe appellant, before 
us, that the plaintiff has no right to the pos- 
session of the property against him and he is 
not, therefore, entitled to the declaration 
and injunction sought for. 


In Venkatanarsammah v. Ramiah (1) there 
were sales in execution of decrees obtained 
by two simple mortgagees; neither made the 
other a party to his suit. It was held by 
Innes and Kernan, JJ., that the plaintiff, 
who was the prior mortgagee and first sold 
the property, was entitled to possession under 
the sale; the reason being that after the first 
sale to the plaintiff there was no right or 
interest in the mortgagors left to sell and 
the purchaser under the second sale, there- 
fore, acquired no interest against the first 
mortgagee-purchaser. It was also held that 
the defendant’s interest as mortgagee was 
not affected by the sale to the plain- 
tiff. It will be observed that neither 
the plaintiff nor the defendant was a 
usufructuary mortgagee, and that, though 
the plaintiff was the prior mortgagee, nothing 
turned on the priority of the mortgage, but 
he priority of the sale determined the right 
possession. It was accordingly held by 
n and Moore, JJ., following this ruling, 
uisne simple mortgagee who first 
roperty and obtained pdssession 
titled to retain possession against a 
prior. mortgagee whose sale was subsequent 
in time, neither mortgagee ‘being a party 
eto gthe other’s suit. Akatti Moidin Kutty v. 
Ohirayil Ambu (2). The dedfsions in Nanack 
Chand v. Jeluckdye Koer (3) -and Dirgopal 

y. Bolakee (4) were also cited therein 
in support of this view. These decisions were 
followed by the Chief Justice and Abdur 
Rahim, eJ., in Kutt: Chettiar v. Subramania 


Chettiar (5). The ground of decision is 
. (1) 2 M. 108. 
. (2) 26 M. 486. 

3) 60. 265: 40. L. R, 358, 

4) 5 C. 269. ; 
L 45) 32 M. 485; 19 M. L, J. 728; 
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| 

| 
: | 
OASES. [1911 


. 0 
thus, in my opinion, correctly stated: “Both 
the mortgagees have an equal right to sell 
the property, and, orce it is sold ab the 
instance of one muitgagee, there is n 
further saleable interest left in the jud£- 
ment-debtor to be sold again.” It was not 
argued before us that these cases were 
wrongly decided. It is not difficult to show 
that they are based on perfectly sound reasons. 
The first simple mortgagee has a right to sell 
the mortgagor’s interest. The latter is 
entitled to carve out an interest in favour 
of any persons by granting him a simple 
mortgage which carries with it the right of 
redeeming the first mortgage. The mort- | 
gagor’s interest which the. first mortgagee is 
entitled to sell is thus vested by the crea- 
tion of the subsequent incumbrance in such 
mortgagee and the mortgagor. The prior 
mortgagee thus becomes entitled to enforce 
his claim against the mortgagor and the 
puisne incumbrancer, and he is entitled in a 
suit brought for sale to compel the puisne 
mortgagee to exercise his right to redeem 
him or in default to sell the entire mortgagor’s 
interest as it stood at the date of his” mort- 
gage. But if he does not -make the second 
[mortgagee a party to his suit for sale, he 
icannot thereby affect the interest vested- in 
(him as against himself, but there is nothing 
ito prevent him from enforcing his claim 
iagainst the residue of the interest that re- 
\mains in the mortgagor after the creation of 
the second incumbrance and continues in him 
at the time of the sale, and such sale is 
valid to convey that interest. The second 
‘mortgagee has the same right to sell the 
| mortgagor's interest. As both of them are 
entitled lo do so, the first sale puts an end 
to the mortgagor’s interest and conveys it 
tothe purchaser. If, therefore, the first mort- 
gagee sells the property before the paisne 
mortgagee, then there is nothing for the 
l latter to sell. And in the case before us the 
| plaintiffs agsignor, the first mortgagor, ‘first 
sold the equity of redemption in 1895 and ob- 
tained possession in 1897. When the defend- 
ant, therefore, sold the property in 1905, there 
was no interest vested in the mortgagor for 
him to sell and the sale, therefore, cor.veyed 
no interest as against the mortgagee, Laksh- 
mana Goundan, who first purchased ard who 
by his purchase became entitled to {he pos- . 
session .of the property which was vested in 
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the mortgagor, neither of themortgages being 
usufructuary. 

It was contended that as Lakshmana 
Goundan was a party to O. S. No. 12 of 1886 
® is not open to him to deny the validity 
of the sale in that suit, and also that he 
took the property as purchaser in execution 
of his own decree subject to the result of 
that suit. | 

The plaintiff’s claim is clearly not res 
judicata. Lakshmana Goundan’s right as 
mortgagee was preserved by the decree. He 
had not then purchased the property and it 
cannot, therefore, be successfully contended 
that by reason of that decree he cannot rely 
upon his purchase, which gives him the right 
to possession ; nor is there anything in the 
judgment or decree which precluded him 
from enforcing his lien for which he had 
already brought a suit. 

Lakshmana Goundan’s purchase is not 
affected by the doctrine of lis pendens. On 
this question there was no serious attempt 
to distinguish this case from the decision 
of the Chief Justice and Abdur Rahim, J., 
in Kutti Chettiar v. Subramania Chettiar 
(5). It was then argued that according 
to the opinion of the Full Bench in 
Mulla Veetil v. Achutan Nair (6) the defend- 
ant’s rights are in no way affected by 
the proceedings and sale in O. S. No. 8 
of 1881 to which he was not a party: 
he had, therefore, the right to sell the 
equity of redemption: he had sold that 
right and is, therefore, the person rightful- 
ly entitled to possession. It will be observ- 
ed that this contention does not turn upon the 
question whether the first mortgagee was 
a party to the suit of the puisne mort- 
gagee; because he is not a necessary party 
to the suit which the puisne mortgagee 
is entitled "to bring to sell the equity of 
redemption. 

This was not the question referred to 
the Full Bench for their apinion. The 
facts did not raise it. In that case the 
puisne mortgagee, the first defendant, was 
entitled to possession as a usufructuary 
mortgagee and the plaintiff, the purchaser 

„of the equity of redemption in execution of 
the prior simple mortgagee’s decree for 
sale, did not, therefore, obtain the right to 
possession. The only question which the 


learned Judges considered of sufficient im- 
(6) 9 Ind, Cas. 518; 2 M. W.N. 166; 21 M. L. J. 218. 
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portance to refer to the Full Bench was 
whether the plaintiff was entitled to a decree 
for possession. The learned Pleader for the 
plaintiff, the respondent in that case, how- 
ever, argued that the first defendant had 
lost his right to possession by the plain- 
tiff’s purchase in execution of his decree, 
and that he was only entitled to redeem 
the first mortgage; and that if he failed 
to do so he must surrender possession, 
and he also argued that, by reason of his 
purchase, he acquired the right of fore- 
closure. There is scarcely any Madras 
authority in support of the view that n 
puisne mortgagee in possession under his 
mortgage loses his right to such posses- 
sion and is bound to surrender his pro- 
perty to a purchaser in execution of a 
decree enforcing a prior mortgage, ina suit 
to which he was not a party. But in 
the judgment other questions are also dis- 
cussed, and it was apparently decided that 
a puisne mortgagee may sue the purchaser 
of the equity of redemption without re- 
deeming the prior mortgage ; and ib is, 
therefore, contended that the defendant is 
entitled to sue the plaintiff for the sale of 
the equity of redemption purchased by him, 
and, as the plaintiff would not be entitled 
to retain possession after such sale, his 
suit must be dismissed. Perhaps, it is 
sufficient to point out in reply that, if the 
defendant has got the right to sue the 
plaintiff as purckaser, he has not yet ex- 
ercised that right, his prior suit having 
been instituted before the purchase. Th 
plaintiff was a party to it only as m 
gagee, and according to the decisi 
this Court an unnecessary part 
Justice Innes has expressed 
Venkatanarsammah v. Ramiah (4 
second mortgagee could bring 4 















The judgment in Muhammad Usan Rojo? rt. 
Abdulla (7) has been stated by Stes Bos of . 


1. 


to lay down tfe law correctly to v. og na Mr, 
asecond suit will not lie. However tac ¥be, in 
be, till the defendant enforces his rights 
obtains the right to possession by sale of suc 
right now vested in the plaintiff, the claim 


of the latter must be upheld. - 5 
This is sufficient tò dispose of this con- 
tention. 


But it may also be pointed out that the 


cases above referred to hare not been dis» 
(7) 24 M. 171. R 
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sented from: on the other hand, they have 
been cited with approval as laying down 
the law that the equity of redemption be- 
comes vested in the purchaser in execu- 
tion of the mortgage-decree, and that it 
could not be sold again by the puisne 
mortgagee as by the defendant in this 
case. Any general observations, therefore, 
that the mortgagee has the right to sell 
the property must be taken subject to the 
limitations imposed by the principles laid 
down in these cases. Butit is true there 
are many observations which lead to the 
opposite inference, that is, that it is open 
to the puisne mortgegee to sue for the 
Sale of the property or equity of redemp- 
tion without redeeming the prior mortgagee. 
This seems opposed not only to the prin- 
ciples laid down in these cases, but also to 
almost all, if not all, the decisions of this 
Court, and the following considerations have 
to be borne iri mind when the question arises 
for final decision. 


E Either the prior mortgagee or the puisne 
mortgagee may sell the property to enforce 
his claim, and the purchaser under the first 
sale acquires a title to hold it against the pur- 
‘chaser in execution of a decree to enforce the 
other mortgage. This seems to lead to the 
necessary inference that after the purchase 
the other mortgagee is entitled to sue the 
mortgagor for sale, though he was nota party 
to the proceeding which deprived him of his 
‘right to sue. The right to sell was only 
against the mortgagor and not against the 
ior mortgagee—Order XXXIV, rule 1. 
purchaser takes the right which the 
ortgagee and the mortgagor could 
him; he cannot, therefore, be dis- 
long as the first mortgagee’s 
y the title vested in himself 
mortgagor subsists, that is, until 
first. mortgage is redeemed. This 

righs to redeem the first mortgage is, therefore, 

the right vested in the puisne mortgagee. If 

the second mortgagee again could sell the 
aame y of redemption subject to the claim of 
` the prior mortgagee, the latter could again 

sell it—each. mortgagee might go on ad 

infinitum Without making the other a party 

and it, was, therefore, held by our High Court 

in a course of decisions that in such cases 

the puisne mortgagee’s: proper course is to 

redeem the first mortgage. Krishnan v. 











So the 


86 INDIAN CASES. 


_prior mortgagee. 


i 
t 
i . 


t1911 


1 e 
'Ohadayan Kutti Haji (8) and Muhammad 
Usan Rowthan v. Abdullah (7) followed in 
later decisions hereinafter referred to. Then, 
the purchaser in execution of the decree on 
the first mortgage may redeem the two mo 
‘gages vested in the same person: See 
Sivaraman Chetty v. Kuppumuthu Chetty (9), 
(Bhashyam Aiyangar and Moore, JJ.,) 
‘Goverdhana Doss v. Veerasamt Ohetti (10), 
\(Chief Justice and Moore, J., confirming a 
judgment of Boddam, J.), Venkataramana 
dyer v. Gompertz (11) (Chief Justice and 
‘Miller J.,); and if the purchaser does not: 
redeem the puisne mortgagee who has 
obtained by redemption the right of the first 
mortgagee, the properties may be sold, the 
mortgagees paid and the balance paid to the 
purchaser, as the representative of the mort- 
gagor: See Venkataramana Iyer v. Gompertz 
(11) and Nagammal v. Venkatagird Aiyar (12). 
As pointed out by Mr. Justice Shephard in 
Muhammad Usan Ròwthan v. Abdulla (7), 
this seems to follow from the decision in 
Venkatanarasammah v. Ramah (1). These 
cases have not been overruled by the Full 
Bench and no reasons are given why these 
decisions should not be accepted as good 
law. The puisne mortgagee has got a right 
to sell the property even after sale by the 
first mortgagee as shown above but he can 
exercise that right only after redeeming the 
It is clear that the prior 
mortgagee cannot be deprived of his rights 
to require the puisne mortgagee to redeem 
him and in default to enforce his right 
under his instrument of mortgage by sale 
or foreclosure, and there is no reason why he 
Should not be allowed to do this even as 
a defendant in a mortgage suit. 

'. Ib was argued that the decision in Ran- 
gayya Chettiar v. Parthasarathi Naickar (13), 
recognises the right of’ the pùisne mort- 
gagee to sue for a sale of the property 
subject to the prior mortgagee’s claim even 
after it has been sold by the first mort- 
gagee; and as this decision has been declared 
good law bythe Full Bench, the decisions above 
referred to, as they are inconsistent with 
Rangayya Chettiar v. Parthasarathi Naickar, 


(18) should no longer be followed. The de- 
(8) 17 M. I7. 


: | (9) 18 M. L. J. 72. 


(10) 26 M. 537. 
| (11) 31 M. 425;3 M. L T. 397; 18 M. L. J. 298. 
; (12) 8 M. L. J. 299. 
| (18) 20 M. 120, e 
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cree in the case in Rungayya Chettiar v. 


Partiasaratht Naickar (13) was that the pro- - 


perty which had been already purchased by the 
defendants Nos. 3 to 6, the prior mortgagees, 
in execution of theirdecree, should be put up to 
sale, and “if the property be not bid for more 
than the amount due to them” the sale should 
be stopped and the defendants Nos. 3 to 6 
should by virtue of their purchase hold the 
property and the suit of the puisne incumb- 
rancer be dismissed, otherwise out of the sale 
amount the mortgagees to be paid in their 
order. This decree was confirmed by the 
High Court. It will be observed that the first 
mortgagee’s purchase was to stand good or 
the properties were to be sold only on con- 
dition of his mortgage-debt being discharged. 
There was no sale subject to his mortgage. 
Certain observations in the judgment are apt 
to mislead as pointed out by the same 
learned Judge who delivered that judgment 
in his later judgment in Muhammad Usan 
Rowthan v. Abdulla (7), nor is this case 
followed in Venkataramana Iyer v. Gompertz 
(11), on this pointaserroneously stated in the 
Full Bench judgment. It was followed only 
with reference to the question of improve- 
ments, For these reasons, we would dismiss 
the second appeal with costs. 
In S. A. Nos. 1790 anv 1791 oF 1903. 

It is conceded by the Pleaders that, in ac- 
cordance with the judgment in Second Appeal 
No. 1789 of 1908, these second appeals also 
must be dismissed. They are accordingly dis- 
missed with costs. ` 


Appeals dismissed. 





(s. c. 13 O. L. J. 839.) 

CALCUTTA HIGH COURT. 
Seconp Civin APPEAL No. 405 or 1893. 
June 22, 1894. 

' Present:—Mr. Justice Norris and 
Mr. Justice Bandrjee. 

BHUBAN MOHUN MAITRA— DEFENDANT 
— APPELLANT 
VeETEUS 
GIRISH NARAIN MOONSHI AND OTHERS— 


PLAINTIFFS— RESPONDENTS. 

Patni Regulation (VIII of 1819), ss. 15, 27— 
Sale for arrears—Confirmation by Court, if neces- 
sary— Suit to set aside sale—Limitation, starting 
point of—Limitation Act (XV of 1877), Sch. II, 
Art, 12. é 

Article 12 of the second Sohedule of the Limita- 
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tion Act of 1877 means that time begins to run 
from the date of the confirmation of the sale, only 
in those cases in which such confirmation is required 
by the law under which the sale is held, and, in 
other cases from the date on which the sale becomes 
otherwise final and conclusive by the law under which 
it is held. 

Therefore, since sales under Regulation VITI 
of 1819 of Patni tenures for arrears of rent, do 
not require confirmation, time begins to run from 
the date when the sale becomes final and con- 
clusive, that is, on payment by the purchaser 
of the full amount of the purchase-money. 
And a suit to seb aside patni sale should bo 
brought within one year from the date when the 
full amount of the purchase-money wss paid by the 
purchaser. 

Appeal from the decree of the District 
Judge, of Rajshahi, dated the 28th December 
1892, reversing that of the Subordinate Judge, 
Rajshahi, dated the 80th December 1891. 

Sir Griffith Evuns, Babus Mohini Mohun 
Roy, Kishori Lal Sarkar, Promotha Nath Sen, 
for the Appellant. 

Mr. Phillips, Babus Sarada Charan Mitira 
and Golap Chandra Sarkar, for the Respond- 
ent. ; 

Judgment.—tThe facts of this case, 
so far as it is necessary to state them, are as 
follows :— 

The plaintiff was an eight-anna patnidar 
under the defendants Nos. 1 to 4. The 
paint was sold on the 15th November 1889, 
under the provisions of Regulation VIII of 
1819, for current arrears of rent, and was 
purchased by the defendant No. 5 who, on 
the lot being knocked down to him, paid 
fifteen per cent. of the purchase-money ps 
required by section 9 of the Regulation ; the 
balance of the purchase-money was paid on 
the 21st November, 1889. ` . 

A proceeding of the Collector, dated the 
2nd December, 1889, (Exhibit No. 4on the 
record), recites the sale, the payment of 
fifteen per cent of the purchase-money on the 
date thereof, and the payment of the balance 
on the 21st November, 1889, and dirgcts the 
granting of the certificate of the payment of 
the entire purchase-money, which, under 
section 15 of the Regulation, a porch aera 
entitled to receive, to the defendant No. 
Whether the certificate was, as a matter of 
fact, ever handed to the defendant No. 5 or 
not, does not appear: no such document cr 
copy thereof is on the record. 

On the Ist December 1890, the plaintiff 
instituted a suit in the Court of the Sub- 
ordinate Judge of Rajshahye for the setting 

e 
e 


~ 
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aside of the sale on the ground of various 
irregularities and illegalities in the conduct 
thereof. The defendant pleaded limitation, 
contending that the sale became final and 
conclusive on the 21st November, 1889, when 
the balance of the purchase-money was paid 
and that, under Article 12 of the second 
Schedule of the Limitation Act, the suit was 
barred. The Subordinate Judge decided the 
issue of limitation in favour of the defendants, 
and on this and other grounds dismissed the 
plaintiffs suit ; he deals with the point of 
limitation as follows :— 

“According to Article 12, Schedule II of 
Act XV of 1877, one year is the period of 
limitation for a suit to set aside the sale of a 
patni taluk, sold for current arrearsof rent. 
This Article has four clauses relating to sales 
tuking place under different circumstances. 
Clause (a) relates to a sale in execution of a 
decree of the. Civil Court; clause (b) toa 
sale in pursuance of a decree or order of 
a revenue officer; clause (c) to a sale for 
arrears of Government revenue or for any de- 
mand recoverable as such arrears ; and clause 
(d) to a sale of a patni aah sold for current 
arrears of rent.” 

“I will now consider wishes that Article 
bars the prayer fcr setting aside the sale in 
this case. From Exhibit. 4 filed by the 
plaintiff it appears that the sale took place on 


. the 15th November, the balance of the pur- 


chase-money was deposited on the 21st 
November, and the order confirming the sale 
was passed by the Collector on the 2nd 
December, 1889. The plaint was filed on 
ethe Ist December, 1890. The defendants 
contend that the time from which the period 
of limitation began to run was 21st November, 
but the plaintiff contends that it began to run 
from 2nd December. It is argued by the 
defendants that there is no necessity for con- 
firming asale under Regulation VIII of 
1819 ; “that the sale became ‘finale by opera- 
tion of law; that the confirming Robakari 
(Exhibit 4) “is surplusage; and that 
if it is not surplusage, according to the 
printed form it should have borne the date of 
the payment of the balance of the purchase- 
money (ride original). The words of the 
first clause of section 15 of the Regulation 
are:— So soon as the entire amount of the 
purchase- -money shall have been paid in by 
the pwrchaser at any sale made under this 
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Regulation, such purchaser shall receive from 
the officer conducting the sale a certificate of 
such payment.” There is no provision in 
the law for confirming such a sale and accord- ge 
ingly we findin the third. column of Article 
12]Schedule II of the Limitation Act, thè 
words: — or would otherwise have become 
final and conclusive had no such suit been 
brought.” As regards sales in execution of 
a decree of a Civil Court we have a distinct 
provision for confirming them, but there is, 
none in reference to the sale of a patni taluk 
for|current arrears. Under the circumstances, 
I hold that the time began to run from the 
21st November and not from the 2nd De- 
cember 1889, and, therefore, the claim to 
set, aside the sale is barred by limitation.” 
The plaintiff appealed, and on appeal, the 
District Judge has reversed the Subordinate 
Judge's finding on the question of limitation, 
and has decreed the suit. The District 
Judge’s judgment on the question of limita- 
tion is as follows :—“' Clause (a) of Article 12 
of Schedule iI of the Limitation Act runs 
as follows :—“ To set aside the sale of a paini 
taluk sold for current arrears of rent, one 
year from the date when the sale is confirmed 
or would otherwise have become final and 
conclusive had no such suit been brought.” 
The sale took place on the 15th November 
1889, the whole of the purchase-money was 
paid on the 21st November. The formal 
order confirming the sale was recorded on 
the) 2nd December 1889, and the suit was 
instituted on the lst December 1890. In 
Regulation VYIILof 1819, there is no provision 
for recording an order confirming the sale, as 
there is in the Civil Procedure Code, section 
312| so the Court below argues that the part 
when the sale is confirmed is not applicable to 
this case, it being applicable to cases where 
thel sale has to be confirmed under the 
law} the latter part, viz., “when the sale 
would have become final and conclusive had 
no such suit been brought ’ ’ being applicable 
to this case. The point is not free from diffi- 
culty. Section 15 of the Regulation says,— 
“Solsoon as the entire amount of the purchase- 
money shall have been paid in by the purchaser 
at any sale made under this Regulation, such 
purchaser shali receive from the officer con- 
ducting the sale a certificate of such pay- 
ment,” and then it says how the purchaser 
willl proceed to perfeet his vis and to obtain 
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possession. The entire amount of the pur- 
chase-money had been paid on the 2lst 
November, but thé order for the issue of the 
“wertificate was made on the 2nd December, 
and the same order confirmed the sale (Ex- 
hibit No. 4). The order recites that the 
whole of the purchase-money has been paid 
on the 21st November. That any other 
certificate of payment was granted has not 
been shown. If it be held that, notwithstand- 
ing the fact that the sale was actually con- 
firmed by the formal order of the 2nd De- 
cember, the sale had become final and con- 
clusive on the purchase-money being paid on 
the 21st November, the suit must be held to 
have been barred by reason of its having 
been brought after the expiration of one 
year from the 21st November. If, ou the 
other hand, it be held that the plaintiff ought 
to have one year from the date when the 
sale was, as a matter of fact, confirmed, he 
will be in time as the sale was confirm- 
ed on the 2nd December. It has not 
been shown under what rule the order 
confirming the sale was recorded. The 
learned Pleader for the respondent shows a 
printed form of such order and argued from 
the word adya, i. e., this day, used in that 
form that it is evidently intended that the 
certificate of payment, such asis contemplat- 
ed by section 15 of the Regulation, is to be 
issued on the very day that the purchase- 
money has been paid. No doubt it is so, but 
a particular form will not affect the law 
unless it is shown thab the form was pre- 
scribed by authority and the law empowered 
that authority to prescribe that form. It is 
certain that under the law the purchaser is 
entitled to a certificate of payment, and the 
law says that such certificate is to be issued 
so soon as the entére amount of the purchase- 
money shall have been paid. It is equally cer- 
tain that no such certificate was issued before 
the 2nd December. But after ail a certi- 
ficate of payment is only evidence of pay- 
ment. The law does not lay down de- 
finitely that such certificate must be issued 
on the day the money is paid. All that 
it says is that so soon as the money has 
been paid the purchaser shall receive the 
certificate. So soon, če., soon after the 
payment. In this case it was ordered to 
be issued 11 days after the money was 
paid. Now, whether the law requires the 
sale to be confirmed or not, the practice 
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has been to record an order confirming th® 
sale as the form indicates, and the law 
says that a suitor will have one year’s 
time from the date the sale has been con- 
firmed. The law of limitation is a law 
restrictive of the rights of parties, it must 
be interpreted literally. It does not say 
that only in such cases where under the 
law the sale has to be confirmed that the 
party is to get one year from the date of 
confirmation but it says one year from the 
date that the sale is confirmed, and we find 
that the sale was, as a matter of fact, 
confirmed on the 2nd December, so I do 
not see any reason why the plaintiff should 
not be entitled to have one year from the 
2nd December. I hold that the suit is 
not barred by the one year’s rule of limita- 
tion.” 

In second appeal it has been argued on 
behalf of the auction-purchaser that the 
District Judge was wrong in holding that 
suit was not barred by limitation, and that 
time began to run against the plaintiff 
from 2nd December 1889, that inasmuch 
as an auction-purchaser under Regulation 
VIII of 1819 is entitled under section 15 
to get a certificate of payment of the pur- 
chase-money immediately on his paying the 
amount, the Judge should have held asa 
matter of law that the payment of the 
full purchase-money was as good as the 
receipt of the certificate and had the effect 
of making the sale final and conclusive on 
the day the payment was made, and that 
the Judge should have held that there be- 
ing no provision of law requiring a formal 
order of confirmation of the sale, the order 
of the Collector of 2nd December, 1889, 
did not prevent limitation beginning to run 
against the plaintiff from the date of the 
payment of the balance of the purchase- 
money. 

The first equestion we have to dete?mihe, 
is what is the true construction of Article 
12 of the second Schedule of Act XV of 
1877. Is it to be construed as 
that time began to run from the date of 
the confirmation of the sale in all cases in 
which, as a matter of fact, thefe has been 
such a confirmation, even though as a 
matter of law no such confirmation is nes 
cessary; or, on the other hand, is it to be 
construed as meaning that time begins to 
run from the date of the confirmation of 
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the sale only in those cases in which such 
confirmation is required by the law under 
which the sale is held, and, in other cases 
from the date on which the sale becomes 
otherwise final and conclusive by the law 
under which it is held. 

If the former construction is the correct 
one, the decision of the lower Appellate 
Court is right, for the sale was confirmed 
on 2nd December, 1889, and this suit was 
brought on Ist December 1890. If the 
latter construction is correct, a further 
question arises, vizą since sales under Re- 
gulation VIII of 1819 do not require con- 
firmation, when does a sale thereunder be- 
come final and conclusive if no suit is brought 
to set ib aside? We are of opinion, that 
the latter construction is the correct one. 


We are of opinion that the words in the 
third column of Article 12 “ when the sale 
is confirmed,’ must be held to refer tothe 
time of confirmation of the sale as the starting 
point for limitation only in those cases in 
which such confirmation is required by the 
law under which the sale is held to make it 
final and conclusive ; and that the remaining 
words in the third column “or would other- 
wise have become final and conclusive had no 
such suit been brought ” refer to those cases 
in which no confirmation is required by the 
law under which the sale is held to make 
them final and conclusive, but which be- 

~ come final and conclusive by efluxion of 

‘time (see section 27 of Act XI of 1859) 
ör immediately on the sale taking place. 
In this view we must hold that the lower 

. Appellate Court was wrong in reckoning 
time from 2nd December 1889, the date 
of the confirmation of the sale. Time be- 
gan to run from the date when the sale be- 
came final and conclusive; and we have 
now to determine what that date was. In 
the absence of any agreement to the con- 
trary ‘or of any statutory restriction, a sale 
of moveable or immoveable property be- 
comes final agd conclusive on the payment 

aie purchaser to the seller of the full 
amount of the purchase-money. 


No special agreement is alleged in this 
case, and the Regulation under which the 
sale was held imposes no restriction. We 
must, therefore, hold that the sale became final 
and conclusive on 21st November 1889, 
when” the balance of the purchase-money 
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was paid. This view is supported by section 15 
of the Regulation. * 

The learned Counsel for the respondents 
argued thai as section 15 of Regulatio 
VIII of 1819 requires the purchaser 4 
take a certificate of payment, and as no 
such certificate was obtained in this case, 
the suit cannot be held to be barred by 
limitation. We do not consider this argu- 
ment sound. In the first place, section 15 
does not render the taking of a certificate 
necessary for the completion of the sale. 
And in the second place, even if it does 
render a certificate of payment of the pur- 
chase money necessary for certain purposes 
such as obtaining mutation of names in the 
zemindar’s office, that does not affect the 
present question. The sale must be held 
to have become final and conclusive so soon 
as the purchaser became entitled to obtain 
such certificate, that is, so’ soon as the entire 
amount of the purchase-money was paid. 
And the suit, having been brought more 
than one year after the date of such pay- - 
ment, when ihe sale became final and 
conclusive, must be held to be barred by 
limitation. 

The appeal must, therefore, be decreed, 
the decree of the lower Appellate Court set 
aside and that of the first Court restored, 
with costs in this Court and in the Court 
of appeal below. 

Appeal decreed. 





CALCUTTA HIGH COURT. 
Seconp Civit Apprat No. 2263 or 1908. 
February 27,1911. - 
Present:—Mr. Justice Mookerjee and 
Mr. Justice Teunon. 
RAMSONA CHOUDHURANI AND OTHERS 
—PLAINTIFFS— APPELLANTS 
versus 


NABAKUMAR SINHA CHOUDHURI anp 
OTHERS— DEFENDANTS— RESPONDENTS. 

Patni Regulation (VIIL of 1819), ss. 5, 8 (2), 14— 
Sale under Patni Regulation not void but voidable— 
Title of auction-purchaser, whether can be impeached 
collaterally after expiry of the period for suit to set 
aside sale— Costs. 

H., a patnidar, sold one-third share of the patni to 
defendant No. 1 who again conveyed itto defendant 
No. 2. H. then sold the remaining two-thirds share 
to defendant No. 4. Tho transferees did not register 
their names in the zemindar’s sherista and there was 
default in the payment of rent to the eemindar, and 
the patni was sold under section 8 clause (2) of the, 
Patni Regulation in 189% and defendant No, 5 became 


N No.1, parties to the suit. 
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theauction-purchaser. Defendant No.4 then brought 
a suit for reversal of the entire sale under section 1% 
of the Regulation against the auction-purchaser and 
the zemindar, and made the original patnidar H. and 
also the purchaser of the one-third share, defendant 
A compromise was effected 
in that suit between the then plaintiff and the auction- 
purchaser, and the latter conveyed to the former a 
two-thirds share of the patni. The suit was then 
dismissed with costs infavour of the zemindar. The 
auction-purchaser then sold his remaining one-third 
share to the present plaintiff who being unable to 
get possession brought thissuitfor possession in 
1906. The defence was that the sale under the Patni 
Regulation was void and, therefore, no title passed to 
the vendor of the plaintiff or to the plaintiff: 

Held, that a sale under the Patni Regulation is 
not void but voidable; that so long asthe patni sale 
stood unreversed and any suit if now commenced 
would be barred, the title of the auction-purchaser 
could not be impeached collaterally, and that the 
suit must be decreed. 

Obiter:—In deciding the question of costs, a Court 
is entitled to consider not merely the conduct of the 
parties in the actual litigation, but also matters which 
led up to the litigation. 

Appeal from the decree of the First Sub- 
Judge of Dacca dated June 17th, 1908, affirm- 
ing that of the First Munsif of Naraingunge, 
dated May 24tn, 1907. 

Babu Harendra Narain Mitra, for the Ap- 
pellants. 

Babus Jogesh Chandra Roy and Prokash 
Chandra Mozumdar, for the Respondents. 

Judgment,—the subject-matter cf 
the litigation, which has resulted in this 
appeal, is a one-third share in a patni taluk 
created on the 19th July 1888 by Nawab 
Asanulla as zemindar in favour of one Hara 
Lochan Das. On the 10th August 1889, 
the lessee transferred to the first defendant 
Sonamala, the one-third share now in dispute 
which was subsequently conveyed by Sona- 
mala on the 2nd January 1897, to the second 
defendant Nabakumar Singh. Onthe 14th 
April 1893, Hara Lochan transferred the re- 
maining two-thifds share to Probhat Chandra 
Nag, now represented by his infant son, the 
fourth defendant, Prokash Chandra Nag. 
It does not appear, however, that either of 
the transferees got his name registered in 
the books of the Jandlord under the provisions 
of section 5 of the Patni Regulation of 1819. 
Default was made in the payment of rent to 
the zemindar, and the result was that the 
patni was sold onthe 14th May 1894, under 
section 8, clause (2) of the Patni Regulation. 
The fifth defendant, Basantakumar Sen, was 
declared the purchaser at this sale for a sam 
of Rs. 51. On the 19theMay, 1895, Probhat 
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Chandra Nag, the transferee of a two-thirds 
share, commenced an action for reversal of 
the sale under section 14, against the pur- 
chaser Basantakumar and the zemindar 
Nawab Asanulla. Theoriginal patnidar Hara 
Lochan, as also the transferee of the one-third 
share, the present first defendant Sonamala, 
were joined as parties defendants. The plain- 
tiff, Probhat Chandra, asked for reversal of 
the entire sale, as he was bound to do upon 
the principle explained in the casesof Unnoda 
y. Erskine (1) Soresh v. Akkori (2) and Ram 
Oharan v. Drobomoyez (8) that the sale of a 
patni cannot be declared good or bad in part. 
The plaintiff further stated that he had failed 
to induce his co-sbarer Sonamala to joinas a 
co-plaintiff, but had no objection if, upon 
her application, she was transferred from the 
category of defendant to that of plaintiff, 
The suit was resisted by the purchaser Basanta 
Kumar as well as by the zemzndar Nawab 
Asanulla; they denied that thesale was in 
any way irregular, and also suggested that 
the Court had no jurisdiction to entertain the 
suit,as the value of the disputed property 
exceed the limits ofits pecuniary jurisdiction. 
During the pendency of this litigation, the 
plaintiff came to terms with the purchaser, 
and the result was that.on the 23rd Novem- 
ber 1895, the purchaser executed a convey- 
ance in favour of Probhat Chandra in respect 
of a two-thirds share of the paing for a sum 
of Rs. 300. This was intimated to the Court 


and the plaintiff declined to proceed with the ’ 


suit, which was thereupon dismissed with 
costs in favour of the zemindar. On the llth 
August 1896, the auction-purchaser, Basanta 
Kumar, transferred the one-third share, 
which still remained with him, in favour of 
the plaintiffs in the present litigation. The 
plaintiffs were unable to obtain possession, 
and commenced this action on the 26th Feb- 
ruary 1906, for declaration of title by pur- 
chase and for recovery of possession, Whe 
principal d®fendants resisted the claim on 
the ground that the sale under the Patni 


Regulation was void as contrary to la wadad, 


that, consequently, the plaintiffs had acquire 
no title under their purchase from the pur- 
chaser at that sale. Inanswer go this con- 
tention, it was argued on behalf of the plain- 
tiffs that so long as the patni sale stood un- 
reversed, their title could not be impeached 

(1) 12 B. L. R. 870. (2) 28 C. 746, 

(8) 17 W. R. 122, . 
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collaterally. The Courts below have overruled 
this contention, and have treated the suit as 
if ib were one brought by the patnidars for 
reversal of the sale. They have found that 
the plaintiffs had failed to prove that the 
notices required by the Regulation, had been 
duly served and have dismissed the suit on 
the ground that they had not acquired a valid 
title by their purchase. The plaintiffs have 
appealed to this Court, and on their behalf 
the decision of the Subordinate Judge has 
been assailed on the ground that as the patri 
sale has not been set aside in the manner 
provided by the Regulation, and as any suit 
now commenced for the purpose would be 
prima facie barred by limitation, the title of 
the plaintiffs cannot be successfully impeach- 
ed, and there is, in substance, ro valid answer 
to their claim. On behalf of the respondents, 
it has been argued that the validity of the 
patnt sale may be collaterally impeached in 
the present suit as constituted, and that the 
plaintiffs are not entitled tə succeed till they 
establish that they have an unimpeachable 
title. The question raised is one of consider- 
able importance and apparently one of first 
impression, but we feel no doubt as to the 
manner in which it ought to be answered in 
view of well-recognised principles. 

Section 14 of the Regulation VIII of 1819 
provides that it shall be competent to any 
party, desirous of contesting the right of the 
zemindar to make the sale, whether on the 
ground of there having been no balance due 
or any other ground to sue the zemindar for 
the reversal of the sale, and upon establishing 
a sufficient plea to obtain a decree with full 

“ costs and damages, the purchaser should be 
made a party in such a suit, and upon decree 
passing for reversal of the sale, the Court 
shall be careful to indemnify him against all 
loss at the charge of the zemindar or person 
at whose suit the sale may have been made. 
Article 12 of the second Schedule of the Limi- 
tation Act provides that a suit to set aside a 
sale of a patni jaluk, sold for current arrears 

, must be instituted within one year 
from the date when the sale would become 
final and conclusive had no such suit been 
brought. ‘These provisions plainly indicate 
that the sale is treated not as void but as 
voidable. A sale under Regulation VIII of 
1819 does not require to be confirmed. Such 
a sale becomes final and conclusive when the 
whole’of the purchase-money has been paid 
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under section 9 of the Regulation, and the 
period of one year runs from the date of such 
payment [Bhuban v. Girish (4)].. It has not 
been suggested before us that arrears, for the 
recovery of which the sale was held at the 
instance of the zemindar, were not due, but 
even if such an allegation were made, it would 
be worthy of note that section 14 of the Patni 
Regulation zontemplates a suit for reversal of 
the sale on the ground that no balance was 
due ; consequently, in such a contingency, the 
question might arise whether the principle of 
the decisions in Bata Nath v. Lalla Seetal 
Pershad (5); Harkhoo v. Bunsidhur (6) 
and Balkishen v. Simpson (7), namely, that 
a sale for arrears of revenue when no 
arrears are due is not a legal sale because 
the Collector acts entirely without juris- 
diction, would be applicable to patni sales 
held when no balance was due to the 
zemindar, In any event when a patni sale 
is impeached on the ground that the notices 
required by the Regulation have not been 
duly served, the sale must be treated as a 
voidable sale capable of reversal in a suit 
properly constituted and commenced under sec- 
tion 14 ofthe Patni Regulation. This view re- 
ceives considerable support from the principle 
which underlies the dezisions of the Judicial 
Committee in Tusadduk Rasul v. Ahmed 
Husain (8); Gobinda Lal v. Ram Janam 
(9) and Malkarjun v. Narhari (10). 
These decisions recognise the important 
doctrine that the omission to serve statu- 
tory notices, though it may affect the 
validity of a sale and renderit liable to be 
reversed in an appropriate proceeding, does 
not render the sale a nullity which may be 
ignored by the person whose property has 
been sold. This principle may not be of 
universal application, as indicated by the 
decision of a Full Bench of this Court in 
Purna Chandra Chatterjee v. Dinabandhu 
Mukerjee (11), where it was ruled that the 
omission of the Collector to serve a notice 
under section 10 of the Public Demands Re- 
covery Act of 1895, destroys his jurisdiction 
to hold the sale. In the case before us, how- 

(4) 13 C. L. J. 339; 10 Ind. Cas. 87. 

(5) 2 B. L. R. 1 (F. B.); 10 W. R. 66. 

(6) 25 0. 876; 2 0. W. N. 360. 

(7) 25 0. 833; 25 I. A. 151; 2 0. W. N. 513. 

(8) 21 C. 66; 201. A. 176. 

(0) 21 ©. 70; 20 I. A. 165. 

(10) 25 B. 337; 27 I. A. 216. 

(11) 340. 811; 2 M. L. T. 371; 50. L. J. 696. 
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ever, it is impossible for us to hold that the 
sale was a nullity, because the notices re- 
quired by the Regulation were not proved to 
have been duly served. But reliance was 
“placed by the learned Vakil for the respond- 
ents upon the cases of Maharaja of Burdwan 
v. Tarasundard (12); Maharaja of Burdwan 
` v. Kristo Kamini (18) ; Maharani of Burdwan 
y. Krishna Kamini (14); Mahomed Zamir 
v. Abdool Hakim (15); Surnomoyt v. Girish 
Chunder (16); Hurro Dayal v. Mahomed 
Gazi (17); Raj Narain v. Anantalal (18) ; 
Bejoy Chand v. Atulya (19); Bhugwan v. 
Sudder Ally (20) ; Batkantha Nath v. Maha- 
tab Chand (21) ; Haranath v. Jagannath (22); 
Raghab v. Brojonath (23) and Bejoy Ohand 
v. Amritalal (24) to show that compliance 
with the provisions of the Regulation, as to 
the issue and service of the regulation notices, 
is essential for the validity of the sale. These 
cases are clearly distinguishable ; they merely 
show that the validity of the sale is affeet- 
ed by the failure of the zemindar to comply 
. with the provisions of the Regulation, and 
the sale is liable to be annulled in a suit 
instituted under section 14 but they do not 
show thatthe sale may be treated as a 
nullity. 


The learned Vakil for the respondents, 
however, strenuously contended that upon 
general principle, the validity of a statutory 
sale may be attacked collaterally in a suit 
for ejectment brought by the purchaser or 
his representative in interest, and in support 
of this view, he relied upon the analogy of 
the doctrine recognised in some judicial de- 
cisions that an objection to the validity of an 
execution sale may be raised by way of de- 
fence in a regular suit although the objection 
is one within the scope of section 244 of the 
Civil Procedure Code of 1882 Bhiram Ali v. 
Goptkanth (25) ; Chandra Mani v. Halijen- 


(12) 9 0. 619; 101. A. 19. 
(18) 90. 981; 13 C. L. R, 427. 
(14) 14 0. 365. 

(15) 12 0. 67, 

(16) 18 C. 363. 

(17) 19 C. 699. 

(18) 19 C. 703. 

(19) 82 C. 953; 3 O. L. J. 46, 
(20) 4 C. 4). 

(21) 17 W. R. 447. 

(22) 11 W. R. 87, 

(28) 14 W. R. 489. 

(24) 27 0, 808. 

(25) 24 C, 355; 1 C, W. 3N. 396, 
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nessa (26) ; Durga Charan v. Karamat Khan 
(27); Thathu v, Kondu (29) and Venkatarama- 
nachariar v. Meenakshisundaramatyee (29), In 
answer to this argument, it may be pointed 
out that the doctrine upon which reliance is 
placed has not uniformly been accepted in 
this Court [Dwarka Nath v. Tarini Sankar 
Roy (30); Durga Charan v. Kali Prasanna 
(31) and Murulla v. Burulla (32) 1; the matter 
is, indeed, by no means free from difficulty, 
and when ib arises directly for consideration 
it may require careful examination. In any 
event, the application of the doctrine would 
prima facie be limited by the conditions im- 
posed by section 47 of the Civil Procedure 
Code of 1908, which provides in sub-sce- 
tion (2) that the Court may, subject to any 
objection as to limitation or jurisdiction, treat 
a proceeding under that section as a suit or 
& suib as a proceeding, and may, if necessary, 
order payment of any additional Court-fees. 
The restrictions indicated show conclusively 
that there are weighty reasons why the 
validity of the sale should not be allowed to 
be impeached collaterally in the present 
suit, In the first place, in a suit for reversal 
of the sale, the zeminduris a necessary party 
as is manifest from the provisions of sec- 
tion 14 of the Regulation. In the second 
place, as the validity of a patni sale must 
be challenged in its entirety, the jurisdiction 
of the Court in which the suit for reversal 
is instituted, must be determined with re- 
ference to the value of the entire paint, where- 
as ina suit for possession of a share of the 
patni taluk by the representative of the --y- 
chaser under the Regulation, it is the ue 
of the share in controversy which determines 
the jurisdiction of the Court. Inthe third 
place, if a suit for reversal of the sale were 
now to be commenced, it would obviously be 
successfully met by the plea of limitation, 
because even if the defendants as plaintiffs 
in such a suit sought to avail themselves of 
the provigions of section 14 of the Liguitation 
Act, for exclusion of the time during which 
they have defended the presgnt suit [Juguten- 
dur v. Dindyal (88) and Mangulal v. Kaudhuat 


(26) 4 Ind, Cas. 168; 9 0. L. J. 464. 
(27) 7 ©. W. N. 607. 


(29) 19 M. L. J. 1; 4M. L. T. 285; L lud. Cas, 193, 
(80) 34 C. 199; 11 C. W. N. 513; 5 C. L. J. 294. 
(81) 260. 727. 

- (32) 9 C. W. N. 972. 
(33) 1 W. R. 310. 
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Lal (84) }, it could be of no avail as against 
the zemendar who is nota party to this liti- 
gation, while if they relied upon the provi- 
sions of section 18, for exclusion of the time 
during which they had been kept by the al- 
leged fraud of the purchase from knowledge 
of their right to ask for reversal of the sale, 


it could be of no avail as against the zemin- - 


‘dar, asthe latter is nota party to this suit, 
and as they themselves must have been ap- 
prised of the fraud, if any, before the 29th 


May 1906, when they filed their written 
statement. But, even if these difficulties 
could be overcome, it would have to be 


shown thatthe dismissal of the previous 
suit against the zemindar was no bar to a 
second suit of similar scops and description. 
Apart, however, from these considefations, 
we are unable to accede to the contention 
of the respondents, that, as a matter of prini- 
ciple, the validity of such sales ought to 
be allowed to be challenged collaterally. 


The three decisions of the Judicial Committee - 


to which we have already referred [Tusadak 
Rasul v. Ahmad Husain (8) ; Gobind Lal v. 
Ram Janam (9) and Mallkarjun v. Narhari 
(10)] undoubtedly militate against such a 
theory. It must further be. remembered thai 
the tendency of Courts is againsi collateral 
impeachment, except in the case of private 
transactions before they have passed from 
the domain of contract into that of judg- 
meat {Clough v. L. & N. W. Railway Company 
(35); Eastern Mortgige v, Rebati (36) ; 
Baroda v. Guajendra (37)}. For illustrations, 
rà nce may be made to Surnamoyi Dast 
y. Amquéosh Goswami (38) and Gorachand v. 
Makhan (39), although where a decree ob- 
fained by fraud is sought to be used against 
a person he is allowed,: under statutory pro- 


visiung (section 44 of the Indian Evidence © 


Act) tyshow the true nature of the decree, 
< notbwisnsbanding that no steps have been 
taken by him for reversal of the decree 
[ Nisthriad v. Nundo Dal (40) and Rajib Panda 
y. Lrkhan (41)]. In the absence of such a 
satutury provisien and in the face of an ex- 

Oa) T Ee 28). ab we ms. 17 ; 25 L. T, 708; 20 


W. R. 189. 
(36) 80. L. J. 860. 
(37) 1 Ind. Oas. 289; 9 C. D. J, 383 at p. 393. 


38) 270.714. * : 
oS) 60. L. J. 404; 11 C. W. N. 489. 


(40) 26 O. 891. 
(41) 27 O. 11, 
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| . . 
press statutory mode for reversal of the sale, 
we are not prapared to hold that it ought 
to'be allowed to be impeached collaterally. 
The general rule isthat a judgment ren- 
dered by a Court having jurisdiction over th 
parties and the subject-matter, unless re- 
versed or annulled in some appropriate pro-. 
ceeding, is nob open to contradiction or im- 
peachment in respect to its validity, verity, or. 
binding effect, by parties or privies in any 
collateral action or proceeding. Whyte v. Rose 
(42); Rogers v. Wood (43); Briscoe v. Stephens 
(44). The same doctrine Has been main- 
tained in the American Courts in numer- 
ous:cases, amongst which may, be mentioned 
thrée decided by the Supreme Court of the 
United States, Thompson v. Whitman (45); 
Dunham v. Jones (46) and Gunn v. Plant 
(47), as also the case of International Wood 
Company v. National Assurance Company 
(48). No doubt, the position may be differ- 
ent when a jadgment shows on its face that 
ib is' void for want of jurisdiction either of 
the person or the subject-matter; such a 
judgment may possibly be treated as a nullity 
and collaterally impeached by any person 
interested, wherever it is brought in ques- 
tion. But that doctrine has no application 
fo a case like the present where the validity 
of the sale is plainly intended by the Legis- 
lature to be determined in a suit, properly 
constituted and brought ina Court of com- 
peteng jurisdiction, within the time allow- 
ed by law and against parties sought to be 
affected by the result. We are, therefore, 
of opinion that the conclusion is inevitable 
that the defendants ought not to- have been 
allowed to challenge the validity of the sale ` 
in the present suit. We do not, how- 
ever, decide whether the defendants may not, 
subject to the law of limitation, have some 
remedy on the ground of fraud, if fraud is 
established against the purchaser at the 
patni sale and other persons who may have as- 
sisted him in the attainment of his fraudulent 
object. 

The lresult, consequently, is that this ap- 


peal must be allowed, the decrees of the 

(42) 30. B. 493; 61 R. R. 275. 

(43) 2 B. & Ad, 245; 36 R. R. 554, 

(44) 2 Bing. 218; 27 R. R. 597. 

(45) 18 Wallace 458; 21 Law. Ed. 897. 

(46) 159 U. S. 584; 40 Law. Ed. 267. 

(47) 94 U. S. 664; 24 Law. Ed. 804. 

(48) (1904) 105 Am, St. Rep. 288; 99 Me. 415; 69 
Atl. 644, | 
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Courts below discharged, and the plaintiff 
awarded a decree for the one-third share 
of the patni taluk in dispute. In the cir- 
cumstances disclosed, however, and in view 
of the great delay in the institution of the 
suit, we direct each party to bear his own costs 
throughout the litigation, for in deciding the 
question of costs, we are entitled to consider 
not merely ihe conduct of the parties in the 
actual litigation, but also the matters which 
led up to the litigation,— [Harnett v. Vise 


(49)]. 
Appeal allowed. 
(49) 5 Ex. D. 307; 43 L. T. 645 ; 29 W. R. 7. 


MADRAS HIGH COURT. 
First Civit Arrear No. 37 or 1908. 
February 24, 1911. 
Present:—Sir Ralph Benson, Judge, and. 
Mr. Justice Sundara Aiyar. 
UMAYURUBHUGUM PILLAI— 
PLaInTifF—APPELLANT 
« versus 
MADAVAR VILAGAM VAITHINATHA- 
SAWMI KOVIL, THROUGH ITS TRUSTER, 
SHANMUGAM PILLAI AND orHers— 


RESPONDENTS. 

Limitation Act (XV of 1877), Sch. II, art. 124 
-—Suit for possession of an office—Starting point of 
limitation—Possession commenced by defendant ad- 
versely to plaintiff's right of succession—Absence of 
appointment to office for a period prior to defendants 
nomination— Right of defendant to tack on period to his. 
possession— Limitation. 

One F. held the office of Sri Pandaram of a temple 
till 1884. In 1884 he relinquished the office and his 
widow, T., was permitted by the trustee to perform the 
duties of the office by her proxy A. A. continued in 
office till 1829 when T. was dismissed. Afterwards, 
no one was appointed to the office till 1900 when 
defendant was appointed. From 1889 to 1900 the 
trustee had the duties of the office performed by his 
servants. In an action by plaintiff for possession of 
the office and of the properties attached thereto in 
1905, on the ground that he was the reversioner 
entitled to them after T: 

Held, that the suit was not barred under Article 
124 of Schedule II ofthe Limitation Act as the 
defendant’s possession didnot commence to be adverse 
to.the plaintiff before the date of his appointment in 
1900 and that he was not entitled to tack on the 
possession of A. to his own, as A. only held on behalf 
of T. through whem the plaintiff claimed and the 
period between 1889 and 1900 could not enure to 
defendant’s benefit as no one was appointed to the 
ofce during that period. 

Appeal against the decree of the Subor- 
dinate Judge of Tuticorin in O. S. No. 32 


of 1905 dated 2nd October 1907, 


Mr. T. &. Vauncatrama Sustri, forthe Appel- 
lant. 

Mr. K. Balamukunda A’yar, for the Re- 
spondents. j 

fudgment.—the plaintiff claims that 
he and the 9th and 10th defendants, as re- 
versionary heirs of one Yeerappapillai after 
the death of his widow Tirumalaiammal, 
are entitled to succeed to the office of Sri 
Pandaram, or accountant inatemple, and to the 
properties appertaining to the office. His case 
is that Veerappapillai was in possession of 
the office and the properties till his death in 
1884 and his widow was in possession till her 


death in 1895. The suit is instituted in 
1905 that is within 12 years af.er the 
widow’s death. The first defendant, the 


trustee of the temple, denies that the office 
was held in hereditary succession, and as- 
serts inter aba that Veerappapillai relin- 
quished the office in April 1884; that plain- 
tiff and the 9th and 10th defendants had, 
therefore, no right to it; that Tirumalai was 
allowed by the trustee to hold the office by 
her proxy, Audinarayanapillai, but was 
dismissed in 1889 and that the 2nd defend- 
ant was validly appointed to it in 1990. It 
is unnecessary for the disposal of this appeal 
to refer to the other contentions raised in the 
suit as the Subordinate Judge has disposed 
of the case on the 12th issue relating to the 
question whether the suit was barred by 
limitation. He finds that Veerappapillai 
divested himself of the office in suit from the 
25th April 1884, and the defendants’ 2nd 
witness had been in possession of the plaint 
schedule properties from June 1884 or eve 
before the death of Veerappapillai. 
further finds that as the plaintiff all 
O. S. No. 31 of 1906 that Veerappa~ coul 
not validly transfer the office to Audinarayana- 
pillai which he purported to do in 1884, 
Audinarayana must be treated as a trespasser. 
As the result of these two findings he holds 
that the suit is barred by limitation. dhb 
Suborditiate Judge has not kept the pro- 
visions of Article 124, Scheduly II of the 


Limitation Act in view in arriving at- ksam. 


finding. The starting point of limitation ac- 
cording to that Article, in a suit of this nature 
is the time “when the defendwnt takes 
possession of the office adversely to the plain- 
tiff’. The 2nd defendant, who is said to be 
the present holder of the office, is alleged to 
have been appointed in 1900 and it is not 
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contended that he claims through Audina- 
rayana who, according to the lower Court, has 
been in possession of the office from June 
1884”. The Subordinate Judge could not 
mean, we take it, that Audinarayana himself 
has been in possession from June 1884 up 
to the date of this suit as that is nobody’s 
ease. The contention of the defendants was 
that he was in possession as proxy of 
Tirumalai till 1889 and that the duties of 
the office were performed till the 2nd de- 
fendant’s appointment in 1900 by servants 
appointed by the trustees, while the plaintff 
contended that till Tirumalai’s death in 1895, 
she was in possessiou through Audinarayana. 
It is not clear how in these circumstances, if 
the plaiutiff had a hereditary right to succeed 
to the office, it could be barred by limita- 
tion. Weare farther unable to hold, on the 
evidence on record, that Audinarayana, if 
he got possession in June 1884 of the office 
or its emoluments, continued to be in posses- 
sion in his own right. As already pointed 
out, the defendant’s own case was that he was 
in possession as agent of Tirumalai. In April 
1284 Veerappapillai transferred the office to 
Audinarayana by the deed of settlement Ex- 
hibit II. In October 1884 a petition Exhibit 
ITI was addressed to the Tahsildar of Sri- 
villiputtur that he had transferred possession 
of the office and its emoluments to Audinar- 
ayana and requested that the transferee’s 
name might be substituted for his own in 
the Imam register. In his deposition as de- 
fence 2nd witness Audinarayana merely 
states that he took possession under Ex- 
hibit II but does not say how long he re- 
sued possession in his own right; on the 
hand, the pattah for the lands attached 
ffice was issued by the trustee in 
X ur pog alis name till 1895 (Exhibit B series). 
op, avestion whether this was because Tiru- 
ranalal was appointed by the trustee to the 
Office witheut any recognition of her right 

to it asthe heir of Veerappa had not yet 

4 beer? tried. The Subordinate eJudgg thinks 
that as the kist book, Exhibit V, shows that 

as it was Au@inarayana that paid the kist he 
"fist be taken to have been in possession, 
but the prima facte inference to be drawn 

from the fact would be that he paid on ac- 

count of the pattadar Tirumalai. He does 

not explain in his deposition in what capacity 

he made the payment. The lower Court does 

not seem to have „understood the facts 









necessary to be decided in connectjon with 
the question of limitation and we are unable 
tolconcur with it in its appreciation of the 
evidence'on record. On the defendant’s own 
case that Tirumalai was holding office as an 
appointee under the trustee until 1889 ane 
that no one was appointed to the office until 
1900, the suit cannot be barred under Article 
124. What is required under that Article to 
bar the plaintiff is that the office should have 
béen held adversely to the rightful succes- 
sion by the defendant. The 2nd defendant 
is,the present holder of the office. No doubt 
hè might tack on to the period of his own 
possession the time during which any one 
else through whom he claims was in posses- 
sion (See Mitra on Limitation, 4th Edition, 
page 1068, and the cases cited there) but 
according to the plea there was none holding 
the oftice from 1889 to 1900. We must re- 
verse the finding of the Subordinate Judge 
on the 12th issue and remand the suit for 
fresh disposal on the merits. The costs of this 
appeal will abide the result. 
' | Oause remanded. 


MADRAS HIGH COURT. 

| Civin Miscectangous Petition No. 1912 
| or 1910. 
"(IN Seconp Arrears Nos. 1706 AND 1707 
| or 1963.) 
| March 20, 1911. 
| Present:—Sir Arnold White, Kr., Chief 
Justice, and Mr. Justice Sankaran Nair. 
i PAKRAM HAJI—PETITIONER 
! versus 
| KOVILIATH PARKUM PANOLI 

CHERIA THARUYVAI AND OTHERS — 


RESPONDENTS. 

Decree, amendment of—Dismissal of appeal—Right 
of Appellate Court to amend decgee of lower Court. 
; An Appellate Court has power to amend the decree 
of a lower Court, when there is a patent variance 
between it and the judgment, even though it dis- 
misses the appeal for default. 

Pichuvayyangar v. Seshayyar, 18 M. 214 and Asma 
Bibi v. Ahmed Husain, 30 A. 290; A. W. N. (1908) 
109; 5A. L. J. 584, referred to. 


| Application praying that in the circum- 
stances stated in the affidavit filed there- 
with the High Court will be pleased to 
direct the amendment of the lower Appellate 
Court’s decree in A. S. No. 261 of 1907 
decree from which S A. Nos, 1706 and 1707 
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of 1908 were preferred so as to make the 
same more specific and clear and to bring the 
same in conformity with the judgment of the 
dower Appellate Court. , 

Mr. T. K. Govinda Aiyar, for the Peti- 
tioner. i 

Mr. P. Kundu Panikar, for the Respond- 
ent. 

Judgment.—It is conceded by the 
first defendant the appellant in S.A. No. 1706 
of 1908 on the file of this Court that the 
decree of the District Court is not in accord- 
ance with the judgment of that Court. 

The Counsel forthe J1th defendant (the 
appellant in S.A. No. 1707 of 1908 on the 
file of this Court) when the appeal came 
on for hearing before this Court stated he had 
no instructions and the appeal was according- 
Jy dismissed for default 

We are of opinion that the principle of the 
decision of the Full Bench in Pichuvayyangar 
v. Seshayya (1) [see too Asma Bibi v. Ahmed 
Husain (2)]is applicable here notwithstanding 
that the appeal was dismissed for default by 
this Court. 

We accordingly order the amendment now 
prayed for. 

There will be no order as to costs. 


(1) 18 M. 214. 
(2) 30 A. 290; A. W. N. (1908) 109;5 A. L. J. 584. 


PUNJAB CHIEF COURT. 
CRIMINAL Revision No. 19 or 1911. 
April 10, 1911. 
Present:—Mr. Justice Johnstone. 
Musammat FATTI—Convict— PETITIONER 

versus i 


EMPEROR— RESPONDENT. 

Penal Code (Act XLV of 1860),s.361—Kidnapping — 
“Lawful guardian,” meaning of—Purchaser of a minor 
girl from her husband isa lawful guardian. 

The husband of a inor girl, under 16 years of 
age, sold her to one S. : while she was living with S. 
she was persuaded by the petitioner to leave his 
house: 

Held, that for the purposes of section 361, Indian 
Penal Code, S. was the lawful guardian of the minor 
girl and that the petitioner was consequently guilty 
of kidnapping her from lawful guardianship. 

The term “lawful guardian” does not include a 
person who has himself gained possession of the minor 
by an offence under section 861, Indian Penal Code. 
But it does include not only the parents or relations, 
in whose house the minor lives and is brought up, 
but any other person with whom the minor resides 
by the consent, express or implied, of those who have 
the higher legal right. 

Empress v. Pamentle, 8 C. 971, applied. 

Queen v. Baldeo, 2 N. W.P.H'C.R. 286, distinguished. 
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Petition, under sections 435/439 of the Ori- 
minal Procedure Coda, of the order of the 
Sessions Judge, Lahore, dated 29th October 
1910 affirming that of the Magistrate, 
lst Class, Lahore, dated 3rd August 1910, 
convicting the petitioner. 

Mr. Ganpat Rai, for the Petitioner. 

Mr. Bevan Petman, Government Advocate, 
for the Respondent. 

Judgment.—rin this case the facts 
are quite clear. Thegirl Parbatti was the 
wife of one Surjan who becoming tired 
of her sold her to one Sain, a barber. 
She was living with Sain in Anarkali when 


. she made the acquaintance of one Bishamber 


Babu, a Sub-Inspector of Police. The girl, 
being under 16 years of age, is a minor for 
the purposes of the criminal law. It seems 
that Bishamber paid the girl illicit attentions 
and also employed the accused in the pre- 
sent case, a sweeper woman, to urge the girl 
to leave Sain and go away with him, and on 
a certain day the accused actually persuaded 
the girl to leave Sain’s house for this purpose. 
The girl pretends that the accused deceived 
her by saying that they would go and see 
the Museum but I think it is practically cer- 
tain that she knew the accused’s object was 
different. Itis not necessary to detail the 
story here. It is enough to say that the ac- 
cused did actually take away the girl from 
the guardianship of Sain, and as she is minor 
the only question for consideration is whether 
Sain can be said to have been her lawful 
guardian. Section 361 of the Indian Penal 
Code runs as follow :— 

“Whoever takes, or entices any 
under fourteen years of age if a male or 
sixteen years of age if a female 
person of unsound mind out of the 
of the lawful guardian of such minor or per- 
son of unsound mind without the consent of 
such guardian is said to kidnap such minor . 
or person from lawful guardianship.” è ° 

And an explanation follows in these words: 

“The words “ lawful guardiag” in this sec- 
tion include any person lawfully entrusted 
with the care or -custody of such minor or 
other persons.” 

The question is, then, whether Sain was a 
lawful guardian of the girl Parbatti. Mayne, 
in discussing the question of the meaning of 
the words “ lawful guardian”, says that the 
words include not only the parents or rela- 
tions in whose house the minor. lives and ig 

e 
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brought up, but any other person with whom 
the minor resides by the consent, express or 
implied, of those who have the higher legal 
right. Itseemsto me that, although the 
conduct of Surjan in selling the girl to Sain 
wasimmoral and reprehensible, nevertheless 
Sain is the lawful guardian of.the girl for the 
purposes of section 361 of the Indian Penal 
Code. To hold the contrary would involve 
the denial of protection to the girl Parbatti 
altogether. Authority for this view will be 
found in Empress v. Pemantie (1) where the 
learned Chief Justicesaid:— | | 

“We think that the somewhat liberal 
explanation of the words‘ lawful guardain’ 
under section 361 is intended to obviate the 
difficulty which would otherwise arise if the 
prosecution were required to prove strictly in 
cases of this kind that the person, from whose 
care or custody a minor had been abducted or 
kidnapped came strictly within the mean- 
ing of a guardian according to the legal ac 
ceptation of. that word.” 

In Queen v. Baldeo (2) the circum- 
stances were entirely different from those 
of the present case. The term “lawful 
guardian ”, of course, does not include a 
person who has himself gained possession 
of the minor by an offence under section 361, 
Indian Penal Code. 

For these reasons I think that the decisions 
of the Courts below were correct and that 
Mussammat Fatti has been rightly con- 
victed under section 363 of the Indian Penal 
Code. The petition is, therefore, rejected. 

Petition rejected. 


1) 80. 971. 
ON, W. P. I. C. R. 286. 


MADRAS HIGH COURT. 
First Civin Arrear No 267 or 1909. 
February 22, 1911. 
"Prtsent:—Sir Ralph Benson, Padge, and 
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® 
enures for the benefit of the person authorising payment. 

[A person, who directs another to pay money to a” 
third person, is entitled to countermand that order 
before that person has entered into direct relations | 
with the third person and agreed to pay it to him. 

[Where an agent is directed or authorised by hie 
principal to pay to a third person moneys existing 
or accruing in his hands to the use of the principal, 
and he expressly or impliedly contracts with such 
third person to pay to him, or to receive or hold the 
monéy on his behalf, or for his use, he is personally 
liable to pay such third person, or to receive or hold 
the money on his behalf, or for his use, as the case 
may be, even if, he has had fresh instructions from 
the principal not to pay to such third person. 

Griffin v. Weatherby, L. R.3 Q. B. 753; 9 B. and 5, 
726; 37 L. J. Q. B. 280; 18 L. T. 881; 17 W. R. 8, 
referred to. 

‘And if the person entitled to the payment 
excuses a portion of the amount in favour of the per- 
son directed to pay to him, that is a benefit derived 
by the latter from the creditor for which he is not 
bound to account to the person by whom he is 
directed to make the payment. 

! A vendor’s right of lien for unpaid purchase- 
money can only” be lost by an express or implied 
contract of waiver. 

1 Webb v. Macpher son, 31 C. 57, referred to. 

: A vendor, who has “directed the purchase-money 
or a portion thereof to be paid to a third party, must 
be taken to have waived by a contract, necessarily 
implied from his conduct, the right toa lien for any 
portion of the money to be paidto the third party 
under the agreement. 

Abdulla Beary v. Mammali Beary, 
33 M. 446 ; 5 Ind. Cas. 87, referred to. 

In such a case the vendee cannot be regarded as 
holding the money as the vendor’s agent. 


; ‘Appeal against the decree of the Subor- 
dinate Judge’s Court of Tinnevelly in O. S. 
No. 37 of 1907. 
' Mr. T. R. Vencatrama Sastry, for the Ap- 
pellants. 
| Mr. K. Srinivisa Azyenger, for the Respondent, 
Judgment.—tThe plaintiff in the suit 
is the present Pandara Sannadhi of the 
Dharampuram Adhinam. The suit is for 
the recovery of a portion of the consideration 
which the plaintiff alleges to be due from 
the Ist. defendant and from the defendants 
Nos. 16 to 20 for the sale of a village 
belonging to the Adhinam which was made 
by his predecessor in office in favour of 
ithe lst defendant on the 12th July 1901 
for Rs. 1,27,000. The plaintiff alleges that 
the portion of the consideration now sued 
‘for is still due from the vendee and ‘he 


7 M. L. T. 376; 


‘seeks in this suit to enforce his lien for 


the unpaid purchase-money under section 
clause (v) of the Trans- 
The vendor, Pandara 
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the plaintiff is his successor in the office. 
The defendants Nos. 16 to 20 are members 
of the undivided family to which the Ist 
défendant belongs and have been impleaded 
on the ground that the property was pur- 
chased for the benefit of the family. The 
defendants Nos. 2 to 15 are purchasers 
and mortgagees of some of the properties 
sold to the lst defendant. The lower Court 
gave a decree in the plaintiff's favour for 
a portion of the amount sued for. This 
appeal relates to two of the items which 
the lower Court found to be due to the 
plaintiff. The first of these items—a sum 
of Rs. 2,600—is described in the sale-deed, 
Exhibit A, as “the sum retained for pay- 
ment to Sankaramurthi Medaliar, as auction- 
purchaser of the lands sold in auction for 
arrears of revenue of the last: fasiz of 
Pattavilaham being Chidambaram Nataraja 
Kattalat and for obtaining a sale-deed in 
my name.” The second item—Rs. 2,842-8-0 
—is stated in Exhibit A as received by 
the vendor in cash, but the Ist defendant 
admits that it was not so paid, but was 
reserved with him for particular purposes 
which we shall refer to hereafter. 

The plaintiff states in his plaint that the 
amount of the first item was not paid to 
Sankaramurthi Mudali as required under the 
sale-deed, and that the sale was not obtained 
in favour of the Adhinam. The defence 
with regard to this item was that the amount 
vas paid to Sankaramurthi Mudali and 
as utilised by him for purchasing the Pat- 
ilaham land referred toin Exhibit A, 
purchase being made benami for the 
tiffs mutt. The plaintiff's case is that, 
ccount of the defendant’s failure to 
ne amount to Sankaramurthi Mudali 
get a convéyance from him of the 
favour of the plaintiff’s predecessor 
intiff, Sankaramurthi Mudali sold 
one Qhidambaranatha Thambiran 
intiff’s Adhinam for Rs. 4,000 
uly 1906 (Exhibit F). The de- 
d also that the suit was barred 
but the Subordinate Judge 
sue in the plaintiff's favour 
that, as the suit was to en- 
tiff’s lien, the period of limi- 
was 12 years from the 
oney was payable. On the 
5 to the first item, the 
held that Sankaramurthi 
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Mudaliar, the purchaser at the revenue sale, 
might have been benamidar for the Pandara 
Sannadhi, and he also held that Sankaramur- 
thi Mudali received the sum of Rs. 2,600 
required for the purchase from the Ist de- 
fendant, but he was of opinion that the 
amount was not paid by the Ist defendant on 
the plaintiff's account but as part of the 
sum of Rs. 5,000 which he had agreed to pay 
to Sankaramurthi as brokerage for his 
services in inducing the Pandara Sannadhi 
to sell the village to the Ist defendant, 
though the Pandara Sannadhi had already 
agreed to sell it to a third person. The 
Subordinate Judge seems to place consider- 
able reliance on the statement in Exhibit 
VI, a sale-deed executed on the 15th Septem- 
ber 1901, nearly two months after the date 
of Exhibt A, by the Ist defendant in favour 


of the 2nd and 3rd defendants of a 
portion of the village, that out of the 
consideration-money for that sale, 


Rs. 2,600 had been received by the Ist 
defendant to get back the Pattavilaham land 
which had been sold away at the revenue- 
sale, taking the statement to mean that so 
far as the Ist defendant was concerned, 
Sankaramurthi Mudali was the actual pur- 
chaser at the revenue-sale, and that “he 
took the loan from the 2nd defendant to 
be paid to the Pandara Sannadhi to enable him 
to re-purchase those lands from the Mudaliar.” 
We are of opinion that the inference drawn 
by the Subordinate Judge from the state- 
mentin Exhibit VI just referred to is errone- 
ous. Now the facts are that the plaintiff’s 
predecessor entered into an agreement with 
the Ist defendant on the 2nd June 1901 to 
sell the village to him; that the Pattavilaham 
lands were brought to sale for arrears of re- 
venue on the 25th June, on which date 
Sankaramurthi paid into the Taluk Office a 
sum of Rs. 400 0-0 on account of the deppsié 
amount due b$ him as purchaser, that the 
Pandara Sannadhi sold the village in dispute 
to the 1st defendant under Jixhibit A on the 
12th July, and that. Sankaramurthi Mudali — 
paid into the Taluk Office the balance 
amount due by him as purckaser of 
Pattavilaham lands, Rs. 2,187, on the 24th 
July. On theo date of Exhibit A, therefore, 
Sankaramurthi had yet to pay the major 
portion of the amount due for the revenue- 
sale. The lst defendant had already receiv- 
ed from the 2nd and 3rd defendants Ks, 400 
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for paying that deposit, and it had been 
agreed that the latter should pay Sankara- 
murthi Mudalithe remainder of the amount 
required for the sale. The Ist defendant 
himself had previously agreed to sella por- 
tion of the village to the 2nd and 3rd defend- 
ants and he received Rs. 2,600 from them 
for payment to Sankaramurthi. It was 
recited in Exhibit A that Rs. 2,600 was re- 
tained with the lst defendant for payment to 
Sankaramurthi, although Rs. 400 out of the 
amount had been admittedly already paid to 
him, probably because nearly six-sevenths of 
the amount had still to be paid. The state- 
ment that a sale-deed should be obtained 
from Sankaramurthi in the plaintiff’s favour 
is not inconsistent with the purchase being 
really for the benefit of the plaintiff, as it 
would be considered desirable to have a 
formal re-conveyance from the benamédar. 
The statement in Exhibit VI already refer- 
red to about getting back the Pattavilaham 
lands from Sankaramurthi is also consistent 
with that view. In our opinion, there can 
be no doubt on the evidence that San- 
karamurthi was a mere benamidar for the 
plaintiff's predecessor. He belonged to the 
Tinnevelly District, and there does not 
appear to have been any reason for his pur- 
chasing land of which he knew nothing, in 
the Tanjore District. He wasa manof small 
means possessed only of property worth 
Rs. 500. He took no immediate steps to 
get possession of the .lands purchased 


by him at the auction. Mr. Srinivasa 
Iyengar contends that although all this 
a. may be true, and although the purchase 
was made with the intention that the 


land should be conveyed ultimately to the 
Pandara Sannadhi, still Sankaramurthi 
intended to make the purchase for his own 
benefit and to keep it until the Pandara 
Sanadhi should take a re-conveyance from 
hin’, and the amount of Rs 2 6CO was receiv- 
ed by him from the Ist defendant, not on ac- 
count of the Pandara Sannadhi, but in part 
= -~=>pay ment of Rs. 5,000 due to himself for broker- 
age. We are altogether unable to believe 
that there was any agreement onthe Ist de- 
fendant’s*part to pay Sankaramurthi a sum 
of Rs. 5,C00 as brokerage. There is no do- 
cument evidencing any such agreement. It 
is extremely improbable that such a large 
sum would be promised toa person in the 
position of Sankaramurthi for any help or 
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service he might have agreed to render to 

the lst defendant by inducing the Pandara 
annadhi to prefer the lst defendant as pur- 

chaser of the village to the person to whom 

he had already agreed to convey it. There 

is no documentary evidence of any demand 

made by Sankaramurthi on the 1st defendant 

for the payment of this large amount, and it 

is admitted that, after the alleged payment 

of Rs. 2,600, Sankaramurthi had taken no 

effective steps to enforce the payment of the 

balance. No explanalion is given for his 

failure todo so, He is utterly unable to 

give any satisfactory explanation of the use 

he made of the sum of Rs. 4,000 which he is 

alleged to have received by the sale of the 

village to Chidambaranatha Thambiran 5 

years later (Exhibit F, dated 30th July 1906). 

The Subordinate Judge observes that Exhibits 

C and J conclusively prove that the lst de- 

fendaut promised to pay brokerage to San- 

karamurthi; but we cannot agree with him in 

this view. Exhibit C does not state in what 

year it was written. It shows that Sankara- 

murthi had probably something to do with 

seeing that the sale of the village was made 

by the Pandara Sannadhi to the Ist defendant 

and not to the previous promisee, but it 

shows nothing more. Exhibit J is dated the 

25th March 1903, and is addressed by the Ist t 

defendant to one Palvanna Mudali, who is 

said to have been an honorary agent of the 

plaintiff's mutt in Tinnevelly. The Ist de- 

fendant tells the addressee in that letter no 

to be afraid with regard to a matter connec 

ed with a person called Sankaramurthi Chi 

nayya, and that he (the writer) had no 

intention with respect to that person i 

least. The Ist defendant says that th 

as Sankaramurthi 






















murthi, the purchaser of the Patt 
‘lands, and that the letter refers to 
ing out of some promise, which 
had made to the cousin from w 
received Rs. 750 without any vo 
[version looks more probable 

Sankaramurthi, the plaintiff’s 
jcorroborated by the evidenc 
‘Mudaliar. At any rate, wea 
‘that Exhibit J contains any 
‘alleged promise to pay brok 
murthi. Palavanna Mudal 
mothing to do with the 
writing one letter to the 
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he was not called upon to produce, and seeing 


that Sankaramurthi made no subsequent at- 
tempt to recover the balance of commission 
due to him, we are unable to act upon his 
evidence or that of the plaintiff's 2nd wit- 
ness. The Pandara Sannadhi did not call 
upon the lst defendant till the 20th June 
1902, when he wrote Exhibit V, to carry out 
his promise to pay Rs. 2,600 to Sankara- 
murthi and to get a conveyance from him of 
the Pattavilaham lands. Before the date of 
that letter, quarrels had broken out bet- 
ween the present plaintiff, who was then 
Chinna Pandaram, and the Pandara San- 
nadhi, who had appointed him as Chinna 
Pandara Sannadhi to succeed to his office 
after his death. The Pandara Sannadhi 
charges the lst defendant in Exhibit V with 
joining with the China Pandaram in the 
quarrel and doing fraudulent acts against him 
and he calls upon him within one week from 
the date of Exhibit V to pay not only the 
two sums in dispute in this apeal but also a 
further sum of Rs. 7,000 stated in Exhibit A 
to have been received previous to its execu- 
tion and now found by the Subordinate Judge 
to have been so paid. It appears very pro- 
bable that the Pandara Sannadhi, irritated 
by what he considered improper conduct on 
the {st defendant’s part in joining the pre- 
sent plaintiff, was attempting to recover once 
again monies which the Ist defendant had 
already paid. Itis immaterial for the pur- 
poses of this case whether the lst defendant 
was really helping the present plaintiff in his 
quarrel with the senior Pandaram or not. 
The subsequent sale by Sankaramurthi in 
favour of Chidambaranatha Tambiran also 
appears to be open to much suspicion. Not 
only is Sankaramurthi unable, as already 
stated, to explain what he did with the sum 
of Rs. 4,000 alleged to have been received by 
him, but the plaintiff has also withheld evi- 
deuce which would prove that it was a bona 
fide transaction. Chidambaranatha Tambiran 
who is a disciple of the plaintiff, has not gone 
into the box to swear to his purchase, and it 
looks unlikely that the plaintiff would allow 
the Pattavilaham lands, belonging to a 
Kotiulat and held by bim, therefore, as a 
trustee, to be sold for arrears of revenue and 
to pass away finally from the Kattalaz. The 
Subordinate Judge’s attention was not direct- 
ed to the probabilities of the case referred to 
y us. We are of opinion that Sankara- 


INDIAN OASES, 


é 
101 


murthi made the purchase of Pittavilaham 
land benamz for the Pandara Sannadhi with 
the monies paid by the lst defendant as part 
of the consideration for Exhibit A. We, 
therefore, reverse the finding of the Subordi- 
nate Judge with regard to this item. 

The second item in the appeal relates, as 
already mentioned, to an amount stated in 
Exhibit A to have been paid in cash to 
the vendor onthe dale of the sale. As the 
lst defendant admits that the amount was not 
paid then, the onus is on him to show that it 
was subsequently discharged. His case is 
that it was retained with him to be paid to 
the 2nd and 3rd defendants in the suit, who 
are prior mortgagees of some lands included 
in Exhibit A, on account of damages due to 
them from the Pandra Sannadhi in conse- 
quence of the irrigation facilities of the lands 
having been rendered defective by some works 
done by the Government. The Subordinate 
Judge finds that the Pandara Sannadhi had 
entered into an agreement with the 2nd and 
8rd defendants to pay a sum of' Rs. 1,509 a 
year on account of damages accruing to them 
in consequence of the change in the condition 
of the properties mortgaged to them. Hx- 
hibit A was executed on the 29th of Anz of 
Pilava year. The 1st defendant contends 
that, as the Chithra Kalavathi of the 
previous year had then expired and two 
months of the Pilava year had run, the 
mortgagees (defendants Nos. 2 and 3) claimed 
damages al the rate of Rs. 1,500 a year both 
for the previous year and for the current 
year Pilava, that Rs. 3,000 was thus due to 


/ 


/ 


them, and that the sum of Rs. 2,842-8-0 was” 


to be paid for the purpose, a small deduction 
being made as the damages for the Pilara 
year would be paid in advance before they 
were due. The Subordinate Judge decreed 
a sum of Rs. 1492-8-0 in the plaintiff's 
favour for this item holding that it was not 
likely that the 2nd and Sra defendants, who, 
had already aw agreement from the Ist te” 
fendant for the. sale to them of the mortgaged 
property, would have insisted, ?n the cir- 


cumstances, on the payment of the amount ~ - 


of damages due to them ; but that the ‘other 
persons, who were co- -mortgagees with them 
to the extent of 3/5ths share of the mortgage, 
were likely to have insisted on the payment 
of their share of the damages. The lst de- 
fendant having admitted that he was able to 
compound the mortgagees’ claims for damages 
e 
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by payment of a sum of Rs. 2,250-0-0, the 
Subordinate Judge held that the plaintiff 
was entitled to recover %/5ths of that amount 
which he took not to have been paid by the 
Ist defendant. His view, therefcre, must be 
taken to be that the Pandara Sannadhi ag- 
reed that the lst defendant should pay the 
sum of Rs. 2,842-8-0 to the mortgagees 
towards their claim for damages, but, as the 
lst defendant did not actually pay a portion 
of the sum to them, the plaintiff is entitled to 
recover that portion. He does not consider the 
question whether the 2nd and 3rd defendants 
ever agreed with the Pandara Sannadhi 
directly thata sum of Rs. 1,492-8.0 need not 
be paid. If they did not do so, but remitted 
the amount in favour of the 1st defendant, 
the plaintiff would have no title to recover 
the amount from him. A person who 
directs another to pay money to a third 


person, is, no doubt, entitled to countermand ` 


that order before that person has entered 
into direct relations with the third person 
and agreed to pay it to him. But, as stated 
in Bowstead on Agency, Fourth Edition, p. 
414, “ where an agent is directed or authoris- 
ed by his principal to pay to a third person 
money existing or accruing in his hands to the 
use of the principal, and he expressly or 
impliedly contracts with such third person to 
pay to him, or to receive or hold the money on 
his behalf, or for hisuse, he is personally liable 
to pay such third person, or to receive or hold 
the money on his behalf, or for his use, as the 
case may be, even if he has had fresh 
instructions from the principal not to pay to 
such third person.” [See Griffin v. Weatherby 
(1)]. And if the person entitled to the pay- 
ment excuses a portion of the amount in 
favour of the person directed to pay to him, 
that is a benefit derived by the latter from 
the creditor for which he is not bound to ac- 
count to the person by whom he is directed 
to make the payment. The Ist defendant 
swears that he paid a sum of Rs. 2,250, and 
that the rest was remitted in his favour by 
the mort@agees. There is no evidence to 
‘contradict his statement. There is, no doubt, 
some force in the argument for the respond- 
ent that this matter would then probably 
“have been referred to in the sale-deed, Ex- 
hibit VI, executed by the Ist defendant in 
favonr of the 2nd and 3rd defendants, and 

(1) 3 Q. B. 753; 9 B. & S. 726; 37 L. J. Q. B. 280; 18 
LT. 881; 17 W. R. 8, 
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that it would have been appropriated as part 
of the consideration for that sale. But, on 
the cther hand, it is improbable that the 
mortgagees, having an agreement in their 
favour entered into by the Pandara Sannadhi 
promising to pay them Rs. 1,500-0 as 
damages every year, wonld have agreed to 
waive the claim sltogether. On the whole, 
we ferl inclined to accept the statement of 
the 1st defendant that he did pay the amount 
of Rs. 2,250-0-0 to the mortgagees. But it 
is unnecessary to decide this question as, in 
our opinion, the plaintiff cannot claim a lien 
for the amount which, according to the find- 
ing of the lower Court, {and we concur in 
that finding), the plaintiff directed the 
jvendee, the lst defendant, to pay tothe 2nd 
and 3rd defendants. A vendor's right of 
lien for unpaid purchase-money was consider- 
ed at length by the Judicial Committee of the 
Privy Council in Webb v, Macpherson (2), 
‘As laid down in that case, the lien, no doubt, 
can be lost only by an express or implied 
contract of waiver. But it seems to us that 
a vendor, who has directed the purchiise- 
money or a portion thereof to be paid to a 
third party, must be taken to have waived by a 
contract, necessarily implied from his conduct, 
the right to a lien for any portion of the 
money to the third party under the agree- 
ment. This question has been very recently 
decided in this Court after full consideration 
iby the Chief Justice and Krishnasvami 


‘Aiyer, J., in Abdulla Beary vy. Mammali 
Beary (3). As stated in that case, 
|a promise to pay to a stranger ig a 


mere c)venant the breach of which must 
‘be compensated in damages, and there 
is no „occasion for the statutory charge in 
favour of unpaid vendor to arise.” No doubt 
in Ramakrishna Ayyar v. Subramanta Ayyer 
(4), a decree was passed’ on the footing of the 
existence of a lien for purchase-money order- 
jed to be paid to a stranger. But, as pointed 
out in Abdulla Beary Mammali Beary (3), 
the question whether the lien would subsist 
in such cases, was not raised or decided in 
ithat case. Mr. Srinivas Aiyangar attempt- 
ed to argue that the amount of Rs. 2,842.8.0 
‘must be regarded as the plaintiff's money 
ideposited with or paid to the lst defendant 


ras his agent to be paid to the mort ag 

| (2 3lĜ. 57; 80. W. N. 4l. FUGLER, 
| (3) 7M. L.T. 376; 33 M. 446; 5 Ind. Cas. 87, 

1 (4) 29 M. 305. 4 
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But we are unable to accept this contention. 
There is a clear legal distinction, though a 
fine one, between a vendee owing money to 
the vendor being directed to pay it to a 
stranger and a person being entrusted with 
another’s money to be paid to a stranger. 
Inthe one case, the money is received and 
kept by the person who is to make the pay- 
ment as an agent. Inthe other, it is merely 
an obligation that he is bound to render and 
which he has been authorized to render to a 
third person. Even if any idea of agency on 
the part of the 1st defendant could be import- 
ed, the present suit cannot be regarded as 
one for an account; and the plaintiff by 
ignoring in his plaint the real facts of the 
case precluded himself from asserting that 
his so-called agent was guilty of any miscon- 
duct and when such misconduct took place. 
We are of opinion that the plaintiff has no 
lien with regard tothe second item and that 
his right to recover the money from the Ist 
defendant, if it could be held to exist, is bar- 
red by limitation. The respondent contend- 
ed that, as the 1st defendant failed to obtain 
a conveyance ofthe land in the plaintiff’s 
favour as promised by him, the plaintiff is 
entitled to recover the amount claimed by 
him. Bat the suit is not framed as one for 
damages for non-execution of the conveyance. 
To such a suit the lst defendant might have 
defences not open to him in the present suit. 
We must reverse the finding of the Subordi- 
nate Judge with regard to this item also. 

In the result, we allow the appeal with costs 
in this Court and in the Court below, and the 
decree of the Subordinate Judge must be 
modified accordingly. 

Appeal allowed. 





. MADRAS HIGH COURT. 

First Cryin APPRAL No, 44 or 1907. 
March 3, 1911. 
Present:—Mr. Justice Munro and 

Mr. Justice Abdur Rahim. ; 
RAJARATHNASAMI MUDALIAR AND 
OTHERS — A PPELLANTS 
VETSUS 


ANJI LATCHL AMMAL—Responpent. 

Hindu Law—Partition—Partition effected by award 
of arbitrators—Partition between two branches of a 
family —Status of the members of each branch—Pre- 
gumption— Separation of branches not separation of in- 
dividuals, : 


¢ 
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Where by an award of arbitrators a partition 
was effected between two branches of a Hindu un- 
divided family, and there was no provision for enjoy- 
ment by the individual members of cach branch : 

Held, that though the branches were divided, the 
members of each branch remained undivided in 
status as between themselves. 

The separation of branches ofa family does not 
imply the separation of the members of each 
branch. 

Balabuw v. Rukmanibaai, 30 O. 725 at p. 736 and 
Ranganatha Row v. Narayanasawmi Naicker, 31 M. 432 
referred to, 


Appeal against the decree of the District 
Court of Chingleput, dated 3ist December 
1906 in Original Suit No. 12 of 1905. 

Mr. T. R. Vencatrama Sastri, for the Appel- 
lants. 

Mr: K. Srinivasa Aiyamgar, for the Rə- 
spondents. 


Judgment.-—In this case the District 
Judge has found the 3rd issue against the 
plaintiff and dismissed the suit. The third 
issue is, “Whether the award of 1893 
created a status of division between the 
plaintiff and the defendant’s husband.” By 
Exhibit A of the 12th August 1898 four 
persons, two of whom belonged to one 
branch and two to another branch of 
an undivided Hindu family, agreed to 
abide by the award of certain arbitrators 
dividing all the properties belonging to them 
in common in two villages according to 
shares and shastras. On the 22nd August 
1898, the said four persons presented to the 
arbitrators the Rajenamah, Exhibit B, 
which was duly given effect to by the award, 
Exhibit O, passed on the 24th August 1898, 
Under Exhibits B and C, the two person 
who belonged to the senior branch of the 
family were to enjoy the properties in 
Schedule B, while the plaintiff and the de- 
fendant’s husband were to enjoy the pro- 
perties in Schedule A. [tis contended for the 
plaintiff that while the branches became divid- 
ed by reason of the award, the members of 
each branch remained undivided in status ds 
between themselves. For the defendant it is 
contended that the separationoféhe branches 


implied the separation of the members of . 


each branch also, and for this the observa- 
tions of their Lordships of the Privy Council 
in Balabua v. Rukhmabhat (1) “are relied 
upon. Itis there laid down that there is no 
presumption -when one co-parcener separates 
from the others that the latter remain 


(1) 30 C. 725; 7 O. W. N. 642; 5 Bom. b. B. 469. 
e 
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united. As was, however, pointed out in 
Ranganatha Rao v. Narayanasami Naicker 
(2) their Lordships do not say that in 
sucha case the family in all cases is to be 
deemed to be divided. Now in this case we 
find that Exhibits B and © make special 
provision for the separate enjoyment by 
each of the four members of the family of all 
properties not mentioned in Exhibit B and its 
schedules. Butwith regard to the properties, 
the subject of the partition, there is no such 
provision. The only provision is for the 
separate enjoyment by each branch as such 
of the properties allotted to it. We think, 
therefore, that the fair inference to be drawn 
from Exhibits B and O is that the members 
of each branch did not contemplate a division 
of status as between themselves. No doubt, 
when Exhibit A was executed, such a division 
was contemplated but the parties seem clearly 
to have changed their minds and they were 
entitled to do so. There is no good evidence 
in this case that the plaintiff and the defend- 
ant’s husband were in fact in separate enjoy- 
ment as divided members of the properties 
allotted to them. We, therefore, find the 
third issue in favour of the plaintiff. The 
District Judge has not determined the 5th 
and 6th issues in the suit. We must, there- 
fore, ask him to do so taking fresh evidence 
if, as is stated before us, all the evidence 
bearing on these issues has not been taken. 
Findings should be submitted within six weeks 
from this date, and seven days will be allowed 
for filing objections. 

In compliance with the above order, the 
District Judge of Chingleput submitted the 
following 


FINDING. 
Findings have been called for on issues V 
and VI. They are, — 

V. Assuming that plaintiff gets the 
whole of the suit property by 
survivorship, what suitable provi- 

* e sion has to be made for the 
maintenance and residence of de- 
fendgnt f f 

~ VI Is plaintiffentitledto mesne profits, 


and if so, how much ? 

2. 1 willtake issue VI first, as the 
answer to #sue V depends on the ascertain- 
ment of the mesne profits. Plaintiff is, I 
think, entitled to mesne profits from February 


1905. As to what the profits are, the evi- 
(2) 31 M. 482, 
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dence is very conflicting, the one side under, 
and the other over estimating them with 
an eye, to the qvrestion of maintenance. 
Plaine puts them at, roughly, Rs. 90 a 
year. Defendant culculates them at some- 
thing like Rs. 500, though it is admitted that 
they were less than half that amount during 
the faslis in question, as the seasons were 
unfavourable, ; 

lOn the whole, I would put the profits at 
about Rs. 240 a year. The lands consist of 
one Pangu, comprising approximately 20 
kantes. _ At a moderate estimate, one kant 
i be worth Rs. 200 or Rs. 4,000 for the 
whole pangu. It is in evidence (and, I 
think, generally conceded) that people ex- 
pect a 6 per cent. return on landed invest- 
ments. At this rate the average income 
would be Rs. 240. 

Plaintiff, however, claims (vide his plaint) 
only Rs, 30 for fasli 1315 and about Rs. 90 
for each succeeding fasli. There is LO 
reason why he shonld be awarded more than 
he claims; so I would give him Rs, 30 for 
1905, and Rs. 90 for each of the followitig 
years. 

3. Issue V. Plaintiff offers Rs. 5 per mensem 
and defendant claims Rs. 15. Taking the 
income from the lands as Rs. 240, I consider 
that Rs. 10 per mensem would be a suitable 
provision for defendant, which sould be made 
a charge on the suit land. 

‘As to residence, she is entitled to live 
ini the. family house. Plaintiff offers to 
build her a separate residence on a site 
opposite, but, for reasons of sentiment, she 
prefers a portion of the family house. A plan 
of the house has been filed, showing the 
portions she claims. I do not think her claim 
is at all excessive and it may be allowed. 


4. Defendant would, of course, be entitled 
to dedugt maintenance at Rs. 120 a year from 
the mesne profits. Assuming those profits to 
be! really something like Rs. 240 a year, the 
award of only Rs 99 leavesan ample balance 
for, such maintenance ; so that no deduction 
need be allowed on that account. 

This appeal coming on for final hear- 
ing, after the return of the finding from 
the lower Court the Court delivered the 
following 

Judgment.—The District Jndge 
haying found that income from the property 
is Rs. 240, we think an allowance for main- 
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.tenance of Rs. 120 per annum, or half the 
sum, is too high. We allow maintenance at 
the rate of Rs. 7 a month. No objection 
has been taken to the allotment of the portion 
of the house for the defendant’s residence and 
we confirm it. We reverse the decree of the 
Court below and give the plaintiff a decree 
for possession with mesne profits asfound by 
the District Judge. The decree will also 
provide for the maintenance and residence of 


the defendant as above set out. The plaintiff 
will have his costs throughout. 
Appeal allowed. 





MADRAS HIGH COURT. 
First Crvi Apprat No. 152 or 1908. 
March 14, 1911. 

Present:—Sir Ralph Benson, Judge, and 
Mr. Justice Sundara Aiyar. 
KUPPU NAIDU— APPELLANT 
versus 
FSUBBARAYA REDDI AND orHers— 
RESPONDENTS. 

Mortgage—Time fixed for redemption—Agreement 
between mortgagee and purchaser from mortgagor 
for redemption before expiry of mortgage term—Agree- 
ment that mortgagee will pay consideration to two 
stake-holders within a fixed time and ‘purchase 
equity of redemption—Power of mortgagor’s assignee 
to redeem in default—Death of one of the stake-holders— 
Breach of contract by mortgagee — Payment to surviving 
stake-holder, whether sufficient compliance with 
condition—Suit in ejectment—Defective frame. of suit. 

The suit properties were under mortgage with 
first defendant. Plaintiffs purchased the equity of 
redemption from the mortgagor and entered into 
an agreement with first defendant whereby they 
were to convey the equity of redemption to the latter 
on the first defendant and one L. paying Rs. 1,350 
to A. and N., two stake-holders, before 15th October 
1904. On first defendant’s default in making payment, 
as aforesaid, plaintiffs were to have power to 1e- 
deem 1st defendant’s mortgage immediately, even 
though under theeterms of his mortgage there was 
still 80 years more for the mortgage to run out. 
N., one of the stake-holders, died before 15th October 
1904, and first defendant not having paid the amount 
to the surviving stake-holder A. within the time, 
plaintiffs brought this suit in ejectment having de- 
posited the amount of the mortgage in Court : 

Held, (1) thatthe suit should have been one 
for redemption and was wrongly framed in eject- 
ment. 

(2) that under the terms of the agreement be- 
tween plaintiffs and first defendant the mortgage 
could be redeemed even before the expiry of 
the term. 

(2) that 1st defendant was not guilty ofa breach 
of contract in nob paying the amount to the sur- 
yiving stake-holder as thg intention of the parties 
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was to pay to both the stake-holders together 
and it was the plaintiffs’ duty, on the death of 
N., to require the first defendant to agree to fresh 
arrangements beforethey could charge him with 
breach of the agreement, and that, therefore, plaintiffs 
wero not entitled to enforce the covenant for redemp- 
tion in their favour. 


Appeal against the decree of the District 
Court of Chingleput in Original Suit No. 2 
of 1907. 

Messrs T. R. Ramachandra Aiyar, T. R. 
Krishnaswami Aiyar and M. Subramanya 
Aiyar, for the Appellant. 

The Hon’ble Mr. P. S. Sivaswami Atyar, 
(Advocate- General), for the Respondents. 

Judgment.—The plaintiff in this 
casé sued to eject the first defendant from 
certain lands of which he was in possession 
as a mortgagee. According tothe terms 
of the mortgage the defendant was entitled to 
remain in possession for a period of more than 
thirty years after the date of the suit. The 
orginal mortgagors were certain third parties 
from whom the plairtiffs in 1903 purchased 
the equity of redemption. The sale to the 
plaintiffs included the properties mortgaged 
to the first defendant as well as certain other 
lands mortgaged, to one Lingapa Naidu and 
one Venkalakshmi Ammal. The right to 
eject was based on an agreement between 
the plaintiffs and the first defendant and Lin- 
gappa Naidu contained in two instruments 


. Exhibits E and I dated the 16th July 1904, 


the former being executed by the first defend- 
ant and Lingappa in favour of the plaintiffs 
and the latter in favour of the first defendant, 
and Lingappa by the plaintiffs. According 
to the agreement, the plaintiffs were to%ell 
the first defendant and [ingappa Naidu all 
the lands purchased by them including those 
mortgaged to Venkalakshmi Ammal for a 
sum of Rs. 1,3£0 in case they paid the con- 
sideration for the equity of redemption, tiz., 
Rs. 1,850 before the 15th October 1904, if 
they failed to do so the plaintiffs were to have 
the right of redeeming the mortgageés to 
the first defendant and Lingappa immediate- 
ly and before the time fixed,for redemption, 
provided they paid the amount due to them 
before theendof the month Ani corresponding 
to the 15th June 1905. The payment by 
the first defendant and Lingapym for the pur- 
chase of the plaintiff's equity of redemp- 
tion was to be made to two persons Narayana 
Iyengar and Annamalai Chetty. The docu- 
ment Exhibit © provides that after the 
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plaintiffs were informed of the payment to 
the two persous mentioned above you should 
execute a sale-deed and receive the money 
from them”. Narayana Iyengar, one of the 
persons to whom the payment was to be 
made, died some days before the 15th Oc- 
tober 1904. 

The plaintiffs’ case is that the defendant 
having failed to make the payment stipulated 
for the sale of the equity of redemption they 
(the plaintiffs) gave the notice Exhibit C to 
him requiring him to receive the mortgage 
money due to him and to give up possession 
of the land. The plaintiffs subsequently de- 
posited the money with Annamalai Chetty. 
The first defendant having refused to receive 
the money and give up, the plaintiffs institu- 
ted this suit. 

The first defendant’s contention, so far as 
itis material for the disposal of this appeal, 
is that he was not guilty of any violation of 
the agreement Exhibit E, and that the plaintiffs 
werenot entitled to enforce the agreement for 
redemption before the period of the mortgage 
had expired. It was further contended in 
appeal before us that the plaintiffs were not 
entitled to recover possession of the lands 
in the possession of the first defendant alone 
on payment of the amount due to him, as the 
agreement was that the plaintiffs should pay 


jointly to the Ist defendant and Lingappa | 


Naidu the amount due to both under the 
mortgage and simple bonds executed in 
` favour of either of them. The District Judge 
held that the first defendant committed a 
breach of the agreement to pay before the 


15th October 1904 the amount due to the 


Plaintiffs as consideration for the sale of the 
equity of redemption. After the death of 
Naraina Iyengar the first defendant sent a 
notice Kchibit II dated the 12th October 
1904 req iring the plaintiffs to attend at the 
house of one Vethagiri Pillai for the appoint- 
ment of,another person in the place of Nara- 
yana lyengar, as stake-holder, and sfating that 
if that vas dong he would pay the considera- 
tion-money within the time fixed. The par- 
ties were at issue in the lower Court as to 
whether the plaintiffs went to Vethagiri’s 
house in respense to Exhibit If. The plain- 
tiffs admittedly sent no reply to Exhibit JI 
but contended that they attended at the 
house of Vethagiri at the time fixed in Ex- 
hibit II but the first defendant did not put 
in an &ppearance himself. The first defen- 
e 
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dant contended, on the other hand, that he 
himself went to Vethagiri’s house but the 
plaintifi’s did not attend. The District 
Judge finds that the plaintiffs attended 
and the first defendant did not. Assuming 
the finding of the lower Court to be 
correct, the question we have to decide is 
whether the first defendant was bound, after 
the death of Narayana Tyengar, to pay the 
amount to the surviving stake-holder, An- 
namalai Chetty, before the 15th October 1904. 
The District Judge was of opinion that he 
was bound to doso and that he broke the 
agreement between the parties by failing to. 
do so, thus giving the plaintiffs the right to 
enforce the agreement to surrender possession 
of the properties before the time fixed for re- 
demption. We are unable to agree with the 
lower Court in holding that the first defend- 
ant acted in violation of the agreement Ex- 
hibit E. That document clearly shows that 
théplaintiffs were to receive the consideration- 
money from the two stake-hclders, Narayana 
Iyengar and Annamalai Chetty, only after the 
execution of the conveyance of the equity of 
redemption in favour of the first defendant 
and Lingappa. The two stake-holders were 
to keep the money till then. Their position 
was that of persons in whom the parties to 
the agreement reposed confidence. The in- 
tention was to secure the execution of the 
conveyance of the plaintiffs before they drew 
the money. It is impossible to say that 
after the death of Narayana lyengar either of 
the parties was bound to transfer their confi- 
dence to Annamalai Chetty alone. If the 
first defendant had paid the money to him 
and the money finally failed to reach the 
plaintiffs in consequence of Annamalai’s con- 
duct the plaintiffs would have been entitled to 
repudiate the payment to him. It is equally 
clear that the first defendant “was not bound 
to repose in Annamalai the confidence that 
he had placed in him and another together, 
When Narayana Iyengar died it was then the 
duty of the parties to make fresh agreements 
as to the manner in which the consideration- 
money for the sale was to be paid and the 
plaintiffs were bound to require the first de- 
fendant to agree to fresh arrangements before 
they could charge him with breach of the 
agreement. Admittedly, the plaintiffs took 
no steps for the purpose. lt was not enough 
that they attended at Vethagiri’s house; 
assuming they did so? if the first defendant 
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did not meet them there ib was their duty to 
call upon him to make other reasonable 
arrangements for the payment of the money. 
There was no agreement between the parties 
that they were to meet at Vethagiri's 
house the plaintiffs not having replied to 
Exhibits II accepting the first defendant's 
offer to settle the mode of payment at 
Vethagiri’s house. We are unable to agree 
with the contention of the learned Advocate- 
General that the first defendant was 
bound to make the payment to the surviviug 
stake-holder, Annamalai Chetty. There is 
nothing to show that such was the intention 
of the parties. See Bowstead on Agency, -p. 
431 and Farewell on Powers, p. 459. The 
plaintiffs, in our opinion. are, therefore, not 
entitled to recover the landsin suit under the 
special contract between the parties. We may 
point out that the suit in any event should 
have been for redemption and was wrongly 
framed as one in ejectment. Weare unab'e to 
understand the observation of the District 
Judge that “there can benosuit for redemption 
at present as time had not run out yet and as 
the agreement is enforceable.” The result of 
the agreement being enforceable was to entitle 
the plaintiffs to sue for redemption before the 
time had run out. The plaintiffs did not 
offer in their plaint to pay the amount due 
to the first defendant on the mortgages and 
simple bonds. The suitis liable to be dis- 
missed on this ground alone, bat as: we are 


informed that subsequent to the decree of the 


lower Court the amount due to the first 
defendant was paid into Court and received 
by him without prejudice to this appeal, we 
have not thought it desirable to base our 
decision on the incorrect framing of the suib. 
Although the question whether the plaintiffs 
were entitled, on the correct construction of 
Exhibits E dnd I, to institute this suit 
without offering to pay the whole amount 
due tothe first defendant and Lingappa was 
argued, we consider it unnecessary to decide 
it, especially as the point was not raised in 
the lower Court. 

In the result, we reverse the judgment of 
the lower Court and dismiss the suit. The 
respondents Nos. 1 to 3 must pay the ap- 
pellant’s costs in this and the lower Court. ` 


Appeal allowed. 
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MADRAS RIGH COURT. 
CRIMINAL APPEAL No. 39 or 1911. 
March 27, 1911. 

Present:—Sir Ralph Benson, Judge, and 
Mr. Justice Sundara Aiyar. 

Tue PUBLIC PROSECUTOR—APPELLANT 
Versus 
SHEIK AHMAD—Accosep. 

Penal Code (Act XLV of 1860), s. 341—Hmigration 
Agents refusing to permit intending emigrant to 
leave emigration depot -- Offence—Wrongful restraint. 

Prosecution Witness No. 1 was presented as an 
emigrant at Messrs. Binny and Co.,’s Kmigration 
Depot and he was treated as such, receiving meals 
and an advance of money. 

When he desired to leave the Depot, the accused, a 
watchman in the employ of Messrs. Binny & Co, p.c- 
vented him from leaving: 

Held, that the accused was guilty of wrongful re- 
straint under section 341, Indian Penal Code. 

Appeal under section 417 of the Code of 
Criminal Procedure against the judgment of 
acquittal passed on the accused in Calendar 
Case No. 31016 of 1910 by the second 
Presidency Magistrate George Town Madras. 

Dr. N. Swaminathan, for the Accused. 

Judgment.—We are unable to agree 
with the Magistrate that the accused in this 
case was justified in refusing to allow the 
first prosecution witness to leave the Depot 
without the permission of Messrs. Binny 
and Co. No doubt the story told by the first 
Prosecution Witness as to the circumstances 
under which he went to the Depot in the 
evening and remained there until nearly 
noon on the next day is one that cannot be 
believed. 

We think that he either was, or represented 


. to be, an intending emigrant and went to the 


depot and was there treated as such receiy- 
ing meals and an advance of money. But 
the facts did not confer on Messrs. Binny 
& Co., or their watchmar, the accused, any 
power to prevent him from leaving the depot 
when he desired to do so. The accused was, 
therefore, guilty of wrongful restraint but 
under extenuating circumstances, as he, no 
doubt, thought he was justified by the orders 
of Messrs. Binny and Oo.ein refusing to let 
the first Prosecution witness leave without the 
Firm’s permission. 

The Crown Prosecutor on behalf of the 
Government states that he does not press for 
anything more than the correction of the 
erroneous decision of the Magistrate, also the 
powers of restraint exerciseable by Messrs 
Binny and Co. and their agent the aecused., 
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In all these circumstances, the case is one 
that calls for only a nominal sentence. We 
set aside the acquittal and convict the accus- 
ed Sheik Abmed of an offence punishable 
under section 341 of the Indian Penal Code 
and sentence him to pay a fine of one rupee, 
or in default to suffer one week's simple 
imprisonment. Acquittal set aside. 


MADRAS HIGH COURT. 
Ssconp Cryin Arrears Nos. 1089 anp 1210 
or 1906. 

March 24, 1911. 
Present:—Mr. Justice Sankaran Nair and 
Mr. Justice Ayling. 

In S. A. No. 1089. 
MANKADA KOVILAGAM MANAGER 
VEDAPURATTI alias VALIA KARU- 
PURATHI AVERGAL AND orners— 
APPELLANTS 
versus 
MALANKATTIL KOPPAN NAIR anv 
OTHERS— RESPONDENTS. 

In S. A. No, 1210. 
MANNARGHAT MOOPIL NAIR 
AVERGAL vamen RAMAN UNNI— 
APPELLANTS 
VETSUS 


MELAMKATTIL KOPPAN NAIR ano 


_ OTHERS— R ESPON DENTS. 

Animals—Damage caused by vicious animals—Ele- 
phants, whether fers naturee—Liability of both owner 
and servant entrusted with keep of animals. 

The test for determining whether an animal is 
vicious by nature or not, is whether years ago and 
continuously up to the present time the progeny of 
this class of animals has been found by experience to 
be harmless. | 

Filburn v. People’s Palace Aquarium Co. 25 Q. B. D. 
258 ; 59 L. J. Q. B. 471 ; 38 W. R. 706; 55 J. P. 181, 
referred to. 

In each case the question is, whether the 
particular class of animals is dangerous, though in- 
dividuals may be tamed, and ifa person keeps an 
animal belonging to a dangerous class, he must take 
the risk of any damage it may do. 

The liaLility of the owner of an animal does 
not depend òn the manner or extent of its employ- 
ment, but gn tl.c nature of the class to which such 
animal belongs. : : 

Elephants as a class are dangerous though indivi- 
duals may be tame@ and domesticated and both 
the owner of the elephant and the servant to whose 
keeping it is entrusted are liable in damages for any 
harm done by ib. mae 

Mahadar Mohanta v. Balaram Gagoi, 35 Č. 413; 12 
O. W. N. 547, distmguished. eee 

Maung Kyam Dun v. Narayanan Chetty, 2 U. B. R. 
570, referred to. 

Second appeals against the decree of the 


District Court of South Malabar in Appeal 
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Suits Nos. 166 & 149 of 1906, presented 
against the decree of the Subordinate Judge’s 
Court of South Malabar at Palghat ip 
Original Suit No. 21 of 1904. 

Mr. V. Ryru Nambiar, for the Appellants, 
in S. A. No. 1089. 

Mr. J. R. Ramachandra Aiyar, for the Re- 
spondents in S. A. No. 1089. 

Messrs. J. L. Rosario and V. Anantha- 
krishna Aiyer, for the Appellant in S. A. 
No; 1210. 

The Hon’ble Mr. P. S. Sivaswami Aiyar, 
(Advocate-General), and Mr. K. P. Govinda 
Menon, for the Respondent in S. A. No. 1210. 

Judgment. —The first defendant 
Mannarghat Nair had in his possession the 
elephants— both tuskers—of the plaintiff and 
of defendants Nos. 5 to 14 (who represent the 
Mankada Kovilagam) which he had obtianed 
from them for processional purposes in a 
temple. The Mankada elephant gored the 
plajntifi’s elephant to death. The plaintiff 
brought this suit for damages. The Sub- 
ordinate Judge found that the Mankada 
elephant was known by the defendants to 
be jVicious and accordingly awarded dam- 
ages against the first defendant and the 
Mankada Kovilagam. ` In appeal the Judge, 
Mr! Munro, held that the Mankada elephant 
isan animal feræ nature and that it was, 
therefore, unnecessary to consider whether it 
was vicious or there was any negligence and 
confirmed the decree of the Subordinate 
Judge. It is contended in appeal that 
this finding is not correct in law and in the 
absence of any negligence or knowledge on 
the; part of the defendants of the vici- 
ons| nature of the elephant, if itis vicious, 
thei defendants are not liable. There is 
also a further contenlion on the part of the 
fifth defendant that she is not Hable in any 
event, as the elephant was in ¢he possession 
of the first defendant when it killed the 
plaintiff's elephant. 

The leading case is Filburn v. People’s 
Palace (Aquarium) Company (1). In that 
case Lord Esher lays down, “the law of 
England recognizes two distinct classes of 
animals and as to one of those classes it can- 
not be doubted that a person who keeps an 
animal belonging to that class must prevent 
it from doing injury and an action is 
maintainable whether he knows jt to be 


(1) 26 Q. B. D. 258; 59 L.J. Q. B. 471; 38 W, R, 
706/85 J. P. 181, 
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dangerous or not. As to another class the 
law assumes that animals belonging to it 
are not of a dangerous nature and any 
one who. keeps an animal of this kind 
ig not liable for the damage it may do 
unless he knew that it was danger- 
ous”. As to the latter class, he lays down 
that there are some animals which everybody 
recognises as not being dangerous on account 
of their nature though they might be sare 
nature so far as rights of property are con- 
cerned; there is another set which the law has 
recognised in England as not being of a 
dangerous character such as horses, dogs, 
oxen, etc.; unless an animal falls within these 
two classes, the man who keeps it must take 
the responsibility of keeping it safe. It is 
impossible to say, as the same learned Judge 
points out, that an elephant is harmless by 
nature. The contention before us is that it 
falls within the same category as a horse. 
The test according to Lord Esher for deter- 
mining this is, whether years ago and con- 
tinuously up to the present time the progency 
of this class of animals has been found by ex- 
perience to be harmless. In that case the law 
assumes the result of this experience to 
be correct. 

Tt is true that in ancient Rome it is said 
that elephants were bred in captivity and the 
Romans made use of them in war, in the 
amphitheatre, and in military pageants. 
The results of their experience have not been 
handed down to us. Though common in 
those days elephants are said to have been 
almost unknown for centuries in Hurope 
after the decline of the Roman Empire. The 
Kings of Ancient India like the Carthegenians 
employed them in wars, but whetherthey were 
then bred in cagtivity, does not appear. It 
js certain, however, that, though elephants 
have been known to breed in captivity it is of 
the rarest occurrence in India, although in 
Burma it is said such births are common owing 
to the fact that domesticated females are al- 
lowed to roam in jungles. Domesticated or 
tamed animals in India have been re-claimed 
from the wild state—and it is conceded in 
this case that the Mankanda elephant was 
caught when wild—even after they are tamed 
their nature often asserts itself. If, there- 
fore, we apply the test laid down by Lord 
Esher in India, we annot presume that 
the elephant is not of a danrgerous nature. 
Lindley, L.J., and Bowen, L.J., also lay down 
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that the question is whether the particular 
class of animals, dangerous though individuals 
may be tamed; andif a person keep an animal 
belonging to a class which is dangerous he 
takes the risk of any damage it may do. 
Elephants undoubtedly as a class are 
dangerous though individuals may be tamed, 
and perhaps domesticated. 

In Salmond on the law of Torts, page 
365, the law is stated in the following 
terms:— Whether any particular kind of 
mischief is natural or not to a particular 
species of animal is, it seams, a question of 
law. Thus, itis a rule of law and not a mere 
proposition of fact that ibis not natural for 
a dog to be mischievous. ‘The law’, says Lord 
Holt, ‘takes notice that a dog is not of a fierce 
nature but rather the contrary.’ So it has 
been decided that it is natural for strange 
horses to kick one another when left at large 
in a field or for a stallion to bite and kick a 
mare but that itis not natural for a horse 
straying in the highway to kick a human 
being’. It is clearly in the nature of a 
tusker when left at large to attack another. 

The case of Mahadar Mahanta v. Balaram 
Gagoi (2) refers to rights of property. It 
has no bearing on the question before us. 

A case [Maung Kyam Dun v. Ma Kyin and 
Narayana Ohetty (3)] has been cited in which 
Mr. J. White, sitting as a single Judge, laid 
down the law in these words,—-‘‘It could not, a 
I think, be laid down in this country that a 
man is liable for any damage done by hj 
elephant without any proof of negligence /or 
that he knew it to be of a vicious disposition. 
In view of the manner in and extent to which® 
elephants are employed inthis country such 
a proposition would be manifestly unjust”. 
These remarks apply where the circumstances 
are not altogether similar to those in India, 
but it was argued before us that, considering 
the extent to which elephants are empleyed 
in India, tfo same principle should be follow- 
ed. The absolute liability of a person for any 
harm done by his animal independently of 
any interest as negligence on his part 
does not depend, as we have pointed out, 
on the manner or extent toewhich such 
animals are employed but upon the nature of 
the class to which such animal belongs or the 
particular kind of mischief committed. 

We think that the Mankada Kovilagam 


(2) 8350. 413; 12 0. W. N. 547, ° 
(3) 2 U. B. R. 570, l 
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owner also is liable. Both the owner and the 
first defendant are responsible for the loss 
sustained by the plaintiff. No authority 
has been cited to support the 5th defendant’s 
contention that the first defendant alone 
is liable. Whether on account of any implied 
contract between her and the first defendant 
the latter was not bound to take due care 
to prevent any damage and is not, therefore, 
bound to compensate the third defendant, 
is not a question that arises for consideration. 
The second appeals are dismissed with 

costs of the plaintiff, Appeal dismissed. 


MADRAS HIGH COURT, 

First Cryin Appeat No. 21 or 1908. 
February 17, 1911. 
Present:—Sir Ralph Benson, Judge, and 
Mr. Justice Sundara Aiyar. 
MUNDANCHERI KOMAN NAIR— 
APPELLANTS 
versus 
MUNDANCHERI PUVAYIL TEYYAN 
alias KUTAN alias KORHESHERI NAIR— 


RESPONDENT. 

Stanom— Suit for declaratian of title—Suit for 
mere dignity, whether maintainable—Amendment of 
plaint. 

A suit for a mere declaration that the plaintiff 
is entitled to a stanom, to which no properties are 
attached, is a suit relating toa mere dignity and is 
not maintainable. 

The plaint in this case was allowed to be amended 
by mentioning the properties attached to the stanom. 


Appeal against the decree of the Court of 
“the District Munsif of Otapalam in Revised 
Original Suit No. 112 of 1902. 

Mr. T. R. Ramachandra Aiyar, for the Ap- 
peliant. 

Mr. P. Kundu Pantkar, for the Respondent. 

Judgment,.—tThe plaint asks for a- 
declaration that the plaintiff is entitled to 
the stanom of Koheseri Nair, but does not 
state whether there are any properties at- 
tached to the stanom. If there are none, the 
suit would be one relating to a mere dignity 
and would not be maintainable. The plain- 
tiff stated in lis previous plaint that the 
. stanom had some property attached to it, 
Having regard to this fact we think the 
plaintiff should have an opportunity of amend- 
ing his plaint® by stating that fact in his 
present plaint. If the plaintiff should be 
so advised, he may further amend the plaint 
by asking for possession of the property 
attached to the stanom. We have held in 
Appeal No, 180 of 1908 that there is no 
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community of interest between the plain- 
tiffs and defendant's tarwads. We reverse 
the decision of the lower Court and remand 
the suit for trial de novo after the plaintiff 
amends his plaint. The defendants will, of 
course, have the right to put in a fresh 
written statement. The plaintiff must pay 
the costs of this appeal. The costs in the 
lower Court will abide the result of the 
iresh trial. Appeal allowed. 


. MADRAS HIGH COURT. 

4 First Cryin Appear No. 194 or 1908. 
March 15, 1911. 
Present:—Sir Ralph Benson, Judge, and 
Mr, Justice Sundara Aiyar. 
RANGATHAYI AMMAL— APPELLANT 
versus 
NELLI MUNUSAWMY CHETTY, MINOR, 
BY GUARDIAN NYNAPPA CHETTY— 


RESPONDENT. 

Hindu Law —HHaintenance—Principles in awarding 
maintenance to widow—Rate of maintenance—Claim 
jor arrears—Demand unnecessary—Oosts in mainten- 
ance suits. . 

The amount which a Hindu widow is entitled to for 
her maintenance is an amount, which, in the opinion 
of the Court would be required to enable her to live 
comfortably according to the standard of comfort 
obtaining in the community to which she belongs, 
regard being had to the extentof the property out 
of which she is entitled to receive maintenance. 

No hard and fast rule can be laid down that ‘she 
is entitled to a particular fraction of tho income, 
although she could inno event claim more than 
the income of the share of the estate which her hus- 
band would have been entitled to, if a division had 
taken place during his life-time. f 

A Hindu widow is entitled to arrears of main- 
tenance from the date of her husband’s death. No 
formal demand is necessary. 

Arrears of maintenance may be refused to a Hindu 
widow only where the person liable to make the 
payment has justifiable grounds for inferring 
that the claim was abandoned and‘ad in consequence 
not set aside any portion of his annualincome to 
mect the claim. 

Raja Yarlagadda Mallikarjuna Prasadha Naidu vy. 
Rajah Yerlaggadda Durga Prasada Naidu, 24 M, 147; 
27 1. A. 151, referred to. ' 

A widow may waive her right to maintenance 
by living separately from her husband’s family, but 
the waiver cannot be inferred from the fact of sepa» 
rate residence alone. 

The object of a maintenance suit being to ascertain 
the liability of the family estate, the costs of such 
suit should ordinarily come out of the estate. 

Where a lesser maintenance is allowed to the widow 
than was claimed by her, the defendant should not bo 
allowed proportionate costs on the'amount disallowed, 
unless the claim is exorbigant. 


Appeal against the decree, dated the 10th 
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August 1908 of the Court of the Subordinate 
Judge of Kumbakonam in Original Suit No. 
45 of 1907. 

Mr. K. Ramachendrier, for the Appellant. 

Mr. N. R. K. Thathachariar, for the Re- 
spondent, 

2udgment.—tThe main question for 
decision is what is the proper rate of main- 
tenance to be awarded to the plaintiff, against 
the minor defendant, her step-son. The 
Subordinate Judge finds that the family pro- 
perty in the hands of the defendant would 
be worth Rs. 19,500 and thatthe annual 
income thereof might be taken to be 
Rs. 1,170. He awards maintenance to the 
plaintiff at Rs. 15 per mensem, being of opinion 
that one-sixth of the income of the estate or 
one-third of the income of her husband’s 
share would be a proper allotmentto her. He 
made no award for the plaintiff’s residence 
or any extraordinary expenses. The learned 
Vakil for the appellant objects to the principle 
adopted by the lower Court, and further 
offers to show that the value of the family 
property and the income derivable therefrom 
would be considerably more than what the 
Subordinate Judge has found them to be. 
We need hardly point out that what a Hindu 
widow is entitled to for her maintenance is 
an amount which, in the opinion of the 
Court, would be required to enable her to 
live comfortably according to the standard 
of comfort obtaining in the community to 
which she belongs, regard being had also 
to the extent of the property out of which 
she is entitled to maintenance. No hard 
and fast rule can be laid down that she is 
entitled to a particular fraction of the income, 
although she could inno event claim more 
than the income of the share of the estate 
which her husband would have been entitled 
to ifa division had taken place during his 
life-time. Wedo not consider it necessary 
to investigate the question of the exact value 
of the property in the defendant’s possession, 
Having regard to the social status of the 
family and to the other circumstances of the 
case, we think that a sam of Rs. 20a month 
would be a proper and sufficient amount to 
be allowed to the plaintiff. The amount will 
include her claim for house rent. We direct 
that Rs. 240 per annum be substituted in 
the decree of the lower Court for Rs. 180 
and that necessary consequential alterations 
be also made therein. The plaintiff has 
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objected to the refusal of the Lower Court to 
decree arrears of maintenance from the date of 
her husband’s death up to the 10th February 
1904, when she made a written demand 
for maintenance. The Subordinate Judge 
says that till that date there was no wrongful 
withholding of maintenance. A wrongful 
withholding is not necessary to entitle a 
widow to arrears of maintenance, if by that 
expression is meant, that the withholding 
should be morally improper. No demand is 
necessary to give aright to receive arrears. 
Her status as the widow of one of the 
members ofa joint family holding property 
in common is sufficient to entitle her to 
receive maintenance from the date of her 
husband’s death. She may, no doubt, by 
living with her parents or otherwise, 
impliedly waive her right to be maintained 
by her husband’s relations during the time 
that she lives away from them, but waiver 
cannot be necessarily inferred in every case 
from the fact of the separate residence alone. 
The true principle to be applied is laid 
downin Raja Yerlagada Mallikarjuna Prasadha 
Naidu v. Raja Yerlagadu Durga Prasadha 
Naidu (1) by the Privy Council, that arrears 
will be refused only in cases where the 
person liable to make the payment had 
justifiable grounds for inferring “that the 
claim was abandoned” and had in consequence 
not set aside any portion of his annual income 
to meet such a claim. In the present case 
the plaintiff was removed by ker relations 
from her husband’s home, after his death o 
the ground that it was necessary todo so 
for her protection. The parties have been 
quarrelling ever since in the Courts, The 
defendant had no valid grounds for suppos- 
ing that the claims for maintenance would not 
be pressed. We must, therefore, allow the 
claim for arrears from the date of the plain- 
tiff’s husband’s death at Rs. 180 a year. The 
plaintiff will receive costs from the degertd- 
ant on the felief awarded to her both in 
this Court andin the Court bglow. We do 
not think that in a suit for maintenance the 
defendant should be allowed proportionate 
costs on the amount disallowed to the plain- 
tiff unless the claims be an exorbitant one, 
The object of such a suit is to ascertain the 
liability of the family estates and the costa 
of doing so should ordinarily come out of 
the estate. The defendant in this case ig not 


(1) 24 M. 147 ; 27 I A. 161. 
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tntitled to any costs and the plaintiff is en- 
eitled to hers in either of the Courts. 
Ths memorandum of objections is dismissed 


with costs. 
Decree modified. 





ALLAHABAD HIGH COURT. 
Second Civiu APPEAL No. 591 or 1910. 
March 24, 1911. 
Present:—Mr. Justice Richards. 
KHUSHI RAM—Derenpant— 
APPELLANT 
versus 
MAHA SINGH AND OTAERS—PLAINTIFFS— 
RESPONDENTS. 

Agra Tenancy Act (II of 1901), ss. 11, 34—Hold- 
ing of tenancy for over twelve years without payment 
of rent with consent af zemindar— Acquisition of occu- 
gancy-right. 

A tenant who has been in possession ofa hold- 
ing for over twelve years with the consent of 
the zemindar can acquire an occupancy-right in 
the holding notwithstanding the fact that he 
has been paying no rent to the zemindar. Sec- 
tion 34 of the Agra Tenancy Act, 1901, does not apply 
to such a case. 

Second appeal from the decision of the 
District Judge of Meerut dated the 8th of 
April 1910. 

Mr. Girdhart Lal dAgarwala, for the Àp- 
pellant. 

Mr. Peare Lal Banerji, forthe Respondents. 

Judgment.—tThis appeal arises out 
of a suit for ejectment. The findings of the 
Courts below are as follows:—There was a 
plot numbered 541. The greater part of 
the whole plot has been in the physical 
possession and cultivation of the defendant 
for twenty-nine years. The defendant purchas- 
ed the zemindari rights of co-sharer about 
16 years ago. Prior to the sale to the de- 
fendant, there had been a partition at the 
instance of his vendor. The plot was divided 
and part thereof viz. No. 541/2 fell to the lot 
ofthe defendant. Another portion No. 541/3 
fell to the lot cf the plaintifs. This last 
mentioned plot, that is to say No. 541/3,is the 
bit of land ine dispute. It isa small piece of 
land and it lies adjacent to No. 541/2. Ap- 
parently because there was no division between 
No. 541/2 and No. 541/3 and on account of the 
smallness òf the area of No. 541/3 the plot 
being only some two biswas in extent the plain. 
tiffs allowed the bit of land to remain in the 
possession of the defendant. As stated, it 
hados already been in his possession before 
that, aljhough not necessarily in his posses- 
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pion as aco-sharer. The defendant pleaded 
that in the events that had happened and 
having regard to the long time he had been 
ïn possession, he bas acquired proprietary 
title. He claimed further that if he had no 
proprietary title he at least had acquired 
occupancy-rights. It seems to me that this 
is the fair meaning to be gathered from the 
written statement and such a defence was 
obviously open upon the facts. The Court 
of first instance decreed the plaintiffs’ suit. 
The lower Appellate Court referred certain 
issues and on return of the findings on those 
issues decided in the plaintiffs’ favour afirm- 
ing the decree of the Court of first instance. 
One of the issues which was referred was, 
whether or not the defendant was in adverse 
possession, the onus of showing that the 
defendant was in adverse possession being 
thrown on the defendant. This issue was 
decided against the defendant, the Court 
holding that the defendant was not in adverse 
possession. The Court also found that the de- 
fendant had been in possession for twenty nine 
or thirty years and had never paid any rent. 
Section 11 of the Tenancy Act provides that 
à tenant who has held the same land con- 
tinuously for a period of twelve years shall 
avea right of occupancy in such land. Now 
the defendant has had possession of this land 
for twenty-nine or thirty years. Even 
assuming that all his occupation: prior to 
the partition is to be wiped out, he has held 
possession ever since the partition, which 
took place fifteen or sixteen years prior to 
the institution of the suit. It is said that 
he is not a tenant and that only a tenant can 
acquire occupancy-right. If the defendant 
is not a tenant and held the land ever since 
the partition it is very difficult to see how 
the issue as to adverse posgession was decided 
against him. However, I do not think it is 
open to the plaintiffs to contend that the de- 
fendant is not a tenant. If he was not a 
tenant, they should not have sued him in the 
Revenue Court. Furthermore, they have ex- 
pressly sued him asa tenant. In my opinion 
the plaintiffs having sued the defendant as 
a tenant ought not now to be allowed to say 
that he is a trespasser. 
' Reliance is placed on section 34 of the 
Tenancy Act, which provides that although the 
i . . 
person occupying land without consent of the 
Jand-holder shall þe liable to rent, nevertle- 
jess he shall not acquire occupancy-right 
| 
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until he begins payment. I do not think 
that this section helps the plaintiffs. I 
think it must be taken that the defendant 
was holding the land with the consent of 
the plaintiffs, otherwise, as I said before, the 
possession would be adverse and the defend- 
ant would have acquired proprietary right 
by reason of such adverse possession. It is 
lastly said that to contend that he is an oc- 
cupancy-tenant is not open to the defendant 
having regard to the grounds of appeal. 
In my opinion, having regard to the de- 
fence set forth in the written statement and 
to the clear facts of the case, the defendant 
ought to be allowed to set up the case that 
he has acquired occupancy-right. The 
first ground of appeal really in effect sets up 
this case although it was framed more in ac- 
cordance with the Rent Act of 1881 than 
with the present Act. If the defendant is 
entitled to occupancy-right, the plaintiff's 
suit, which is a suit for ejectment, must fail. 
But the decree must be without prejudice 
to the plaintiffs’ right to have the defendant 
assessed to rent in respect of the plot on the 
basis of his being occupancy-tenant. J, ac- 
cordingly, allow the appeal, set aside the 
decree of both the Courts below and dis- 
miss the plaintiff's suit with costs in all 
Courts, 


Appeul allowed. 


ALLAHABAD HIGH COURT. 
Secono CIvIL Appsat No. 630 or 1910. 
February 25, 1911. 
Present:—Mr. Justice Griffin. 
TAKIR MUHAMMAD KHAN-— DEFENDANT 


—APPELLANT 
yersus 
ALI SHER KHAN—PLAINTIFF— 
RESPONDENT. 


Mortgagor and mortgagee—Mortgagee escaping 
payment of vent for certain years—Who is to be 
benefited by such escape, mortgagee or mortgagor—Rights 
of mortgagee. 

A. ‘executed a usufructuary mortgage of an occu- 
pancy-holding to B. which provided that the mort- 
gagee was to take the profits in lieu of interest after 
payment of the rent to the zemindar. During the sub- 
sistence of the mortgage the mortgagee escaped pay- 
ing rent to the zemindar for several years:, 

Held, that the mortgagee was entitled to the benefit 
of such non-payment of rent to the zemindar and that 
the mortgagor was not entitled to redeem the mort- 
gage on payment ofthe principalsum after deducting 
the rent not so paid, 
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Second appeal from the decision of the 
Small Cause Court Judge of Cawnpore dated 
Ath April 1910. 

Mr. Govind Prashad, for the Appellant. 

Mr. Ghulam Mujtaba, for the Respondent, 

Judgment.—tThis appeal arises out 
of a suit for redemption of a usufructuary 
mortgage of an occupancy-holding. The ma- 
terial conditions of.the mortgage-deed were 
to the effect that the mortgagee was to ap- 
propriate in lieu of interest the balance of 
the profits remaining after payment of the 
rent to the zemindar and the mortgagor was 
to redeem the mortgage on payment of the 
sum of Rs. 160 in the month of Jeth. It so 
happened that the mortgagee escaped paying 
rent to the zeméndar for several years. The 
question for decision was, who was to get the 
benefit of these sams which should have been 
paid to the zemindar but were, as a matter of 
fact, not paid. Both the Courts below have 
found in favour of the plaintiff and have 
held that he is entitled to the benefit of these 
sums and the Courts below have reduced the 
amount payable by the plaintiff to redeem 
by the total cf these sums. The defendant 
comes here in second appeal and it is con- 
tended on his behalf that he is entitled, on 
the terms of the mortgage-deed, to recover 
the entire sum secured by the mortgage, t. e, 
Rs. 160, and that he and not the plaintiff- 
mortgagor was entitled to the benefit of the 
sums which should have been paid to the 
zemindar as rentbut were, as a matter of fact, 
not paid. 

A somewhat similar question was : 
in S. A. No. 690 of 1908 in which it was 
held that the mortgagee was entitled to the 
sums which should have been paid to the 
zemindar as rent, but which were not so 
paid. 

In my opinion, the contention advanced on 
behalf of the appellants must be allowed. 
There was ng provision in the mortgage-~ 
deed that accounts should be taken between 
the parties. The mortgagee was entitled to all 
the profits he could make ont of fhe proper- 
ty. Itso happened that he managed to add 
to the profits the rent of several years. There 
is also a clear and distinct prosision in 
the mortgagedeed that the mortgagor was 
bound to redeem on payment of the mortgage- 
money in. a lamp sum. 

J, therefore, allow the appeal, set aside the 


decree of the Courts below and decree “the 
iy i 


decided , 


/ 
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plaintiff’s suit for redemption on payment 
of a sum of Rs. 160. The decree will be 
drawn up in the form prescribed by law and 
six months will be allowed for payment, 
The appellant will get his costs in all Courts. 
Appeal allowed. 





PUNJAB CHIEF COURT. 
Seconp O1vin Appran No. 435 or 1909. 
April 10, 1911. 
Present:—Sir Arthur Reid, Kr., Chicf Judge. 
ISMAIL—PLAINTIFF—APPELLANT 
_ versus 
Musammat BOJI AND OTHERS—DEFENDANTS— 
- RESPONDENTS. : 

, Limitation Act (XV of 1877), s. 18—Construction 
of the section—Pre-emption suit—Sale ostensibly” in 
favour of one person—Real purchaser another person — 
Active concealment—Fraud—Limitation. 

“The sale of certain landed property was osten- 
sibly effected in favour of one B. but the real pur- 
chaser was one M. who actively concealed the fact of 
the sale in his own favour : 

Held, in a pre-emption suit against M., that sec- 
tion 18 of the Limitation Act extended the period of 
limitation by making it run from the date of the 
pre-emptor’s knowledge of the fraud: 

Held,-further, that as,the suit was against M. who 
was guilty of the frand, it was quite immaterial 
that a possibly infructuows suit against B., the osten- 
sible purchaser, might have been instituted before 
the fraud became knowr to the pre-emptor. 

The literal reading of section 18 of the Limitation 
Act is not against the view that the words “against 
any person” should be understood to follow the words 
“u suit” in the beginning of the section. 

Second appeal from the order of the Addi- 
tional Divisional Judge, Ferozepore Division, 
dated the 25th January 1909, confirming 
that of the Munsif, Ist class, Hissar, dated 
the 27th April 1908, dismissing the claim. 

"The Hon’ble Mr. Muhammad Shafi, for the 
Appellant. 

The Hon’ble Mr. Shadi Lal, for the Re- 


spondents. 


Judgment.—The lower Appellate 
Court has found that the respondent Manphul 
feaydulently concealed from 
pellant the fact that the sale ostensibly effect- 
ed to Behari Lal was actually effected to 
Manphul, but has declined to hold that sec- 
tion 18 of the Limitation Act saved the suit 
from being barred by limitation onthe ground 
that “thee literal reading of the section” is 
against the view that the words “ against 
any person” should be understood to follow 
the words “ a suit ” in the beginning of the 
section, 


INDIAN CASES. 


thg plaintiff-ap. - 


f1911 


HARNAM SINGH V. EMPEROR. r 


I am unable to concur in this conclusion. 

The suit was against Manphul and Bihari 
al. 

The active concculment by Manphul of 
the fact that he was the actual purchaser de- 
layed the appellant’s suit against him. 

Manphul pleaded that he was the actual 
purchaser and that Bihari was not the pur- 


pe an 


, chaser, 


| Had Behari been sued alone Manphul would 
doubtless have intervened or filed a separate 
suit based on his own title. 
' Under these circumstances it ig, in my opi- 
mion, idle to contend that section 18 does not 
‘extend the period of limitation by making it 
irun from the date of the appellant's knowledge 
lof the fraud. The suit was against the per- 
son guilty of the fraud and it is immaterial 
that a possibly infructuous suit against. the 
ostensible purchaser might have been insti- 
ltuted before the fraud became known to the 
lappellant. 

For these reasons I hold that the suit 
was within limitation. = 

I set aside the decree of the lower Appel- 
ilate Court and I remand the appeal under 
‘Order XLI, rule 28 of the Code of Civil 
‘Procedure, for disposal in accordance with 
‘law. 
, Costs.of this will be costs in the cause, 


- Counsel’s fee on the higher scale. 


Appeal allowed; case remanded. 


PUNJAB CHIEF COURT. 
Criminar Revision No. 183 or 1911. 
‘ April 17, 1911. 
Present:— Mr. Justice Kensington and 
Mr. Justice Johnstone. 

HARNAM SINGH—Agcusep—Petrrronar 
versus 
EMPEROR—Responpent. 

Criminal Procedure Code (Act V of 1898), s. 562— 
| Penal Code Act XLV of 1860); s. 420—8. 562 in. 
applicable to conviction under s. 420—Practice— 
| Magistrate dealing with accused under s. 562 on con- 
` viction under s. 420—Re-trial not necessary —Remand 
| of case for passing lawful sentence—Appellate or Re- 

| visional Court not competent to pass sentence. 

| Section 562 of the Criminal Procedursa Code covers 

l only the form of cheating punishable under section 
| 417, Indian Penal Code, with ‘one year’s fm- 
1 prisonment and not the more-serious form punishable 
1 under section 420 with seven years. 

| Crown v. Neki Ram, 23 P.W.R. 1908 Cr.; 8 Cr. L. J. 
| 455; Emperor v. Nga Pyi, 3 L. B. R. 95; 12 Bur. L. R- 


1 
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| 
| 
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91; 3 Cr, L. J. 21 and Emperor v. Bapu Rao, 4N. L. 
È. 18; 7 Cr, L. J. 319, followed. 

Consequently, section 562, Criminal Procedure 
Code, cannot be used upon a conviction under section 
420, Indian Penal Code. 

Where a Magistrate convicts a person of an offence 
under section 420 but deals with him under section 
562, Criminal Procedure Code, the proper course for- 
the "Appellate or Revisional Court is not to direct a 
ye-trial but to set aside the order under section 562 and 
remand the case to the Magistrate to pass a lawful 
sentence. 

Emperor v. Bapu Rao, AN. L. R. 18; 7 Cr. L. J. 319; 
King-Emperor v. Manohar Das, 24 P, R. 1904 Cr., 
Narayanaswami v. Emperor, 29 M. 567; 5 L. J. 136, 
followed. 

An Appellate or Revisional Court itself cannot 
pass the proper sentence. 


Petition under section 439 of the Criminal 
Procedure Code for revision of the order of 
the Sessions Judge, Amritsar Division dated 
the 25th January 1911, affirming that of the 
Honorary Magistrate, first class, Amritsar, 
dated the 14th October 1910, ordering peti- 
tioner to furnish security under section 562, 
Criminal Procedure Code. 


Bhagat Govind Das, for the Petitioner. 

Judgment.—lIn this case the ac- 
cused Harnam Singh was tried and charged 
by a Ist class Magistrate of Amritsar under 
section 420, Indian Penal Code, at the in- 
stance of one Fazal Din. The learned Magis- 
trate found him guilty and convicted him, 
but passing no sentence, dealt with him 
under section 562, Criminal Procedure Code. 
The accused applied to the Sessions Judge 
on the revision side whereupon that authority 
passed the following order :— 

“No appeal was preferred and after con- 
sidering the matter I referred the case to the 
Chief Court as the order of the Magistrate 
was illegal. Had an appeal been preferred 
I should certainly have ordered a re-trial. 
And there are certajnly no grounds for enter- 
taining this application for revision. 

Asa matter of fact, Harnam Singh had 
been found guilty in two separate cases, the 
facts being mutatis mutandis the Same at the 
instance of Fazl Din and Chiragh Din, res- 
pectively, and the references to this Court 
will be found in Criminal Revision Nos. 1691 
of 1910 and 89 of 1911 all three cases can be 
conveniently disposed of in one judgment. 

Section 562, Criminal Procedure Code, as 
has more than once been pointed out, is not 
very happily worded. In it we find indica- 
tions both ways as to the meaning to be as- 
signed to the word “cheating” but to us it 
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seems that the Legislature intended that the 
word should cover only the form of cheating 
punishable under section 417, Indian Penal 
Code, with one year’s imprisonment, and not 
the more serious form punishable under sec- 
tion 420 with seven years. We need not 
discuss the matter at length; it is enough to 
aay that we follow Crown v. Neki Ram (1) 
Emperor v. Nga Pyt (2) and Emperor 
v. Bapu Rao (3). It is undeniable that 
there is some difficulty in seeing the real 
distinction between the offences mentioned in 
section 417 and section 420, Indian Penal 
Code, respectively, but we are not here con- 
cerned with this distinction or this difficulty. 
We hold, then, that section 562, Criminal 
Procedure Code, cannot be used upon a con- 
viction under section 420, Indian Penal Code. 


The question for usis what is the proper 
course for this Court now to pursue. Mr. 
Govind Das, for the convict Harnam Singh, 
urges that we should order a re-trial; but, in 
our opinion, we should follow the line taken 
by the Court in Emperor v. Bapu Rao (8), 
already quoted, set, aside the orders under 
section 562, Criminal Procedure Code, and 
remand the cases to the Magistrate to pass 
lawful sentences. Accused might himself 
have appealed in the first instance, see 
Emperor v. Manohar Das (4), but he went 
up on the revision side instead. The 
learned Sessions Judge should have in- 
structed him to appeal, or should have sent 
the cases up here on the revision side with a 
recommendation that the order under sec- 
tion 552, Criminal Procedure Code, should 
be set aside and the case be remanded not for 
re-trial but for the passing of a legal sentence. 
That this is the proper course for us now is 
clear from a perusal of section 439, Criminal 
Procedure Code, read with section 423, 
clause (d), as explained in Narayanaswamt 
Naidu v. Emperor(5) and Emperor v. Birch (6), 
Mr. Govind Das is rightin contending tha? we 


-cannot ourselves pass sentence now, but he 


is hardly correct in his further contention 
that we can only order re-trial. Clause (d) 
aforesaid is very wideand fully empowers us 
to do what wa are about to do. 


(1) 23 P. W. R. 1908 Cr; 8 Cr. L. J. 455. 
(2) 3 L. B. R. 95; 12 Bur. D. R. 91; 3 Cr. L. J. 21, 
(3) 4 N. L. R. 18; 7 Or. L. J. 319. 

(4) 24 PI R. 1904 Cr.; 1 Cr. L. J. 1098. 
(5) 29 M. 567; 5 Cr. L. J. 136, 

(6) 24- A. 306, 


4 
116 


| 
1 
t 


GAGAN SHEIK v, ABAJAN KHATUN, 


We, therefore, set aside both the orders | 
under section 562, Criminal Procedure Code, ; 
and remand the case to the first Court in order | 
that it may pass legal sentences. If the sen- 
tences passed are appealable, Harnam Singh 
can, of course, appeal ; if not, he can apply for 
revision on the merits. 

Case remanded. 





CALCUTTA HIGH COURT. , 

Seconp Orvin Apprar No. 2219 or 1908. | 

January 26, 1911. : 

Present:—Mr. Justice Mookerjee and 
Mr. Justice Teunon. 


APPELLANTS 
versus 
ABAJAN KHATUN— PLAINTIFF AND OTHERS 

— REMAINING DEFENDANTS— RESPONDENTS. 

Landlord and Tenants—Tenants represented by one in 
landlord’s books—Whether one represents tenaney— 
Question of fact. 

The decision in Ashok v, Karim, 9C. W. N. 843, 
does not lay down anyrule of universal application 
that one person cannot represent atenancy in the 
books of the landlord on behalf of himself and his 
fellow tenants. The contrary view has been 
maintained in a long series of decisions. 

Rupram Namasudra v. Iswar Namasudra, 6 C. W. 
N. 302 and Afraz Mollah v. Kulswmannessa, 10 C. 
W. N. 176, referred to. 

The question whether one of several heirs of the 
-original tenant represents the tenancy on behalf of 
all the persons interested, is essentially a question of 
fact. 

Appeal from the decree of the Sub Judge 
of Faridpur, dated June 12th, 1908, reversing 
that of the Third Munsif of Bhanga, dated 
September 19th, 1507. 

Mr. H. N. Sen, Counsel, and Babu Jatindra 
Mohan Sen Gupta, for the Appellants. : 

Babu Brojo Lal Ohakravarti, for the Re- 
spondenis. 

Judgment.—This is an appeal on be- 
half of three of the defendants in a suit for 
wecgvery of possession of land on establish- 
ment of title. The plaintiff prays for can- 
cellation of a sale held in execution of a. 
decree for afrears of rent against her mother 
and asks for recovery of possession. Her 
case in substance was that the decree was 
obtaincd by fraud and that in any event her 
interest in the disputed property could not 
be affected by a sale held in execution of a 
decree obtained against her mother. | 

In the Court of first instance the suit was 
distnissed on two grounds, namely, that fraud 
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had not been established and that the mother 
of the plaintiff reprasented the tenancy in the 
books of the landlord. Upon appeal the 
learned Subordina‘e Judge has not entered 
into the question of fraud; but he has held 
upon the authority of the decision of this 
Court in the case of Ashok Bhuiyan v. Karim 
Bepari (1), that the title of the plaintiff. 
could not be affected inasmuch as the decree 
was obtained against her mother. 
The defendants have now appealed to this 
Court and on their behalf it has been con- 
tended that the learned Subordinate Judge 
has taken an erroneous view of the effect of 
the execution-sale impeached by the plaintiff. 
In our opinion there is no room for contro- 
versy that the judgment of the Subordinate 


| Judge cannot be supported. As was pointed 


out by this Court in the case of Jagat Tura 


| Dassya v. Daulati Bewa (2), the decision in 
| Ashok Bhuiyan v. Karim Bepari (1) does not 
‘lay down any rule of universal application 


that, one person cannot represent a tenancy’ 
lin the books of the landlord on behalf af 
|himself and his fellow-tenants. Indeed the 
‘contrary view has been maintained in a long 
‘series of decisions amongst which reference 
lmay be made to those of Rupram Namasudra 
iv. Iswar Namasudra (3) and Afraz Mollah v. 
\Kulsumannessa (4). The question whether 
‘one of several heirs of the original tenants 
represents the tenancy on behalf of all the 
‘persons interested, is essentially a question of 
fact. The learned Munsif in this case found 
(that the mother of the plaintiff represented 
the tenancy on behalf of the plaintiff and her 
sister, and he referred to circumstances from 
which this inference could be legitimately 
drawn. The learned Subordinate Judgehas not 
taken into consideration any of these circum- 
stances but he has heldas an inflexible rule of 
law that the mother of the plaintiff could not 
represent the tenancy so as to entitle the 
landlord to obtain in a suit brought against 
her a decree binding upon all the persons in- 
terestedin the tenancy. Such a view cannot 
be maintained. 


The result, therefore, is that this appeal 
is allowed, the decree of the Subordinate 
Judge set aside and the case remanded to him, 
He will consider the question raised in the 
| (1) 9 C. W, N. 843. : 

(2) 2 Ind. Cas. 695; 13 0. W. N. 1110; 37 C. 75. 
i (8) 6 ©. W. N. 302. | 
| (4) 10 ©, W. N. 178; 4 C. D. J. 68, 


1 
| 
| 
i 
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fourth issue, namely, “did the plaintiff allow 
Begum Bibi to represent the jama in suit ? 
Is she thus estopped from impugning the 
validity of the decree and sale in execution, 
thereof?” If this question is answered against 
the plaintiff the other questions “that arise 
- in the case must be decided. The cost of this 
appeal will abide the result. 

Appeal allowed. 





CALCUTTA HIGH COURT. 
Civrt Rute No. 1661 or 1911. 
March 27, 1911. 
` Present:—Mr. Justice Chitty ard 
Mr. Justice Chatterjee. 
_ ELAHI BUKSH MANDAL AND OTHERB— 
DEFENDANIS—PFTITIONERS 
versus 
RAM NARAYAN GHOSE— PLAINTIFP— 
Oprosits PARTY. 

Mesne profits—Damages for catching jish—Inunediate 
right of possession—Plaintif not in possession—Im- 
portance of case—Pecuniary limit of claim. 

A plaintiff may perhaps recover mesne profits even 
though he be out of possession. 

Dyamoyee Dayee v. 'Mudhoo Soodwn Mytce, 3 W. R. 
147 and Dwarkatam Misser v. Jogessur Lall, 21 W. 

`R. 276, referred to. 

But to recover damages for fish, said to haye- been 
caught by the defendant from a tank, the plaintiff 
must at least show that he.has an immediate right of 
possession, if he were claiming it. If he fails to do 
so and it is found thatthe defendant is in posses- 
sion, the suit must fail. 

Rule against the order of the Munsif of 
Balurghat, dated December 28rd, 1910, 
passed in exercise of his powers as a Judge 
of the Small Cause Court. - 

Babus Dwarka Nath Chakravarti 
Romesh Chandra Sen, for the Petitioners. 

Dr. Rash Behari Ghosh and Babu Joy 
Gopal Ghosha, for the Opposite Party. 

Judgment, —This is a rule obtained 

- by the defendant in a Small Cause Court suit 
calling on the plaintiff to show cause why the 
judgment and decree should not be set aside. 
The plaintiff sued for Rs. 5 as damages for fish 
said to have been caught by the defendants 
from a certain tank in the month of chattra 
1316 (March April 1910). The main point 
in the suit was in whom the title to the tank 
lay? The Small Cause Court Judge was 
(we are told) asked to return the plaint for 
presentation to a Court having jurisdiction 
to determine the title, but he declined to do 
so and proceeded to investigate the question 

-of title himself. This “he was, no doubt 


and 
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competent to do for the purpose of 
determinirg the question of the defendants’ 
liability for damages, but if he did so it was 
incumbent on him to decide the question 
correctly and according to law. He has 
rejected the survey map produced by the 
defendant on the ground that the tank in 
dispute has not been clearly located upon it 
while he accepts the thak map produced by 
the plaintiff which was open to a precisely 
similar objection. Moreover, he finds that 
the Jefendant was in posession atthe time in 
respect of which the suit was brought. 
Now, a plaintiff may perhaps recover mesne 
profits even though he be out of posession; see 
Dyamoyee Dayee v. Modhoo Soodun Mytee (1) 
and Dwarkaram Misser v. Jogessur Lall (2); 
but to recover damages in a case like the 
present he mustat least show that he has an 
immediate right to possession, if he were 
claiming it. This the plaintiff has failed to 
doin this case. It was argued that de 
minimus non curat lex, and that the amount at 
stake being so small this Court would not 
interfere in revision. The importance of the 
case to the parties, however, is not to be 
measured by the pecuniary limit of the claim, 
It is netorious that before embarking on Hiti- 
gation as to title, litigants in this cuuntry 
frequently endeavour to obtain an advantage, 
or what they think will be an advantage, 
by securing in their favour a decree of a 
Small Cause*Court or a decree under section 
9 of the Specific Relief Act, oran order of a 
Criminal Court. That has, no doubt, been ~ 
the object of the present plaintiff and it if 
not one which should be encouraged. That 


_ this Court has ample jurisdiction to interfere 
is not denied. The true principle to be fol- 


lowed is, we think, that enunciated by the 
Bombay High Courtin Poona Oity Munici- 
pality v. Ramji (3). The powers conferred by 
section 25 of the Provincial Small Cause 
Courts Actare, no doubt, discretionary, hyt at 
the same time that section is somewhat 
wider in its scope than section 115 of the 
Civil Procedure Code. 

We think that the judgment of the Small 
Cause Court is clearly notin accordance with 
law, and that it is a case in whichewe should 


interfere. We accordingly. make the rule 
absolute and set aside the judgment and 
(1) 3 W. R. 147. | 
(2) 21 W.R. 276. 
(8) 21 B. 255, an . 
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“CHIDAMBARAM CHETI'Y V. MEENAKSHI SUNDARA. PALANIAPPA CHETTY V. ARUNACHELLAM GAETTY. 


decree of the Small Cause Court and in liea 
thereof order that the plaintiffs’ suit be dis- 
missed with costs. The plaintiff must also 
pay the costs of thisrule. We fix the hearing 
fee at two gold mohurs. 

Rule made absolute. 





MADRAS HIGH COURT. 
First Orvie APPrar No. 125 or 1903. 
February 28, 1911. 
Present:—Sir Ralph Benson, Judge, and 
Mr. Justice Sundara Aiyar. 

S. R. M. CHIDAMBARAM CHETTY 
AND OTHERS—APPELLANTS 
versus 


MEENAKSHI SUNDARA NACHIAR~— 


RESPONDENT. 

Madras Rent Recovery Act (VIII of 1865), s. 39— 
Service of notice of demand—Service—Illegalhity of 
sale held without proper notice. 

Before a sale for arrears of rent can be held under 
the Madras Rent Recovery Act, it should be shown 
that notice of demand for the arrears due was served 
in the manner required by section 89 of the Act. 

The affixing of the notice to the defendant’s house 
is not valid service under the section. 

It should be shown that attempts were made to 
show the notice to the defaulter. 

A failure to serve the notice of demand in the 
manner authorised renders the sale altogether illegal. 

Dorasawmy Pillay v. Muthusawmi Moopan, 27 M. 
94; and Zemindar of Httyapuram v. Sankarappa 
Reddiar, 27 M. 483 (F. B.), referred to. 

Where a notice of demand is taken inside the 
house ofa defaulter, anditis afterwards reported 
to the process-server that the . defaulter refuses to 
receive it: 

_Held, that this is not sufficient service. 

Appeal against the decree of the Court of 

Subordinate Judge of Madura Hast, in Original 
` Suit No. 5 of 1906. 
Mr. 0. V. Ananta Krishna Aiyar, for the 


Appellants. 
Mr. T. Rangachariar, for the Respondents. 


Judgment.—We concur with the 


Subordinate Judge in holding that notice of 
demand of the arrears due waf not served 
on the plaintiff in the manner required by 
section 39 of the Rent Recovery Act. Iltis 
not proved that the plaintiff had a 
stanapatht of the name of Sangaru or that 
the notices was actually shown to the plain- 
tiff. It is not sufficient to show that some 
woman took the notice inside the home of 
the plaintiff and afterwards reported to the 
process-server that the plaintiff refused to 
receite it, The defence first witness does 
e 


not say that any attempt was made to deliver 
the notice to the plaintiff’s husband, but 
only that he told him of the demand. This 
is; not enough nnder the section. Service 
by affixing the notice to the plaintiff’s home 
is, therefore, not valid. The failure to serve 
the demand on the plaintiff renders the 
sale altogether illegal. See Dorasawmy 
Pillai v. Moothusawmy Moopan (1) and Zemin- 
a of Httyapuram v. Sankarappa Reddiar 


The appeal is dismissed with costs. 


Appeal dismissed. 
1(1) 27 M. 94. 
(2) 27 M. 483 (F. B.) 


MADRAS HIGH COURT. 
First Crvin Appeat No. 176 or 1908. 
March 7, 1911. 

` Present:—Sir Ralph Benson, Judge, and 
Mr. Justice Sundara Aiyar. 

PALANIAPPA CHETTY— APPELLANT 

versus 
ARUNACHELLAM CHETTY AND OTHERS — 


: RESPONDENTS. ; 

| Bill of exchange—Hundi drawn in javour of third 
person in discharge of debt duc on a pro-note—Condi- 
tional discharge—Receipt for the amount of hundi — 
Endorsement on the pro-note—Presumption of conditional 
discharge. 

As a general rule a bill of exchange or hundi given 
for a debt operates only asa conditional discharge 
of the debt but the contrary may be proved in any 
particular case. 

D. owed a debt to P. on a pro-note, P. in his turn 
was indebted to T. At P’s request D. drew a hundi 
for Rs. 1,000 in favour of T. and the payment of that 
amount was endorsed on the original pro-note of D. 
in favour of P. T. did not present the hundi to the 
drawee. The question was whether P. had accepted 
the kundi unconditionally in part satisfaction of the 
amount due from D: : 

Held, that as T. was under ne obligation to present 
the hundi to the drawee, it did not amount to an 
unconditional discharge: 

_ Held, further, that the endorsement of receipt on 
the pro-note was insufficient to rebut the presumption 
of the discharge being only conditional. 


Appeal against the decree of the Sub- 
ordinate Judge’s Court of Madura East, in 
Original Suit No. 35 of 1908. : 

Mr. S. Srinivasa Acyangar, for the. Appel- 
lant. 

' Mr. V. Viswanatha Sastry, for the Respond- 
ents. 

Judgment.—The 


question in the 


„appeal is whether the hundi Exhibit B for. 
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Rs. 1,000 was accepted by the plaintiff in 
part satisfaction of the amount due. The 
established rule is that a bill of exchange or 
hundi given fora debt operates only as a 
‘conditional discharge of the debt, see 
Jambu Ohetty v. Palanatappa Chettiar (1), 
although it might be proved that in any 
particular case it was taken unconditionally 
in satisfaction of a debt. In this case the 
hundë was drawn by the defendant or his 
uncle in favour of a ‘third person to whom 
the plaintiff had to pay money. That person 
-was under no obligation to present it for 
payment to the drawee, noris there any 
evidence that when the kunut was drawn he 
discharged the plaintiff from the liability to 
pay him his debt. Itis extremely improbable 
‘that the plaintiff would unconditionally ac- 
cept the hundi in part payment of 
the debt under these circumstances. No 
doubt the fact that payment of Rs. 1,000 
was endorsed on the original pro-note execut- 
ed by the defendant’s father to the plaintiff 
is in favour of the view that the hundi was 
accepted unconditionally. But it has been 
held that the execution of a formal receipt 
for the amount covered by a bill of exchange 
is not sufficient to rebut the presumption 
of the discharge being only conditional. See 
Stedman v. Gooch (2). In Re Romer and 
Haslem (8). An endorsement of receipt on 
the pro-note in this case cannot stand on a 
higher footing. There is no case in which the 
hundi in favour of a third party who might 
or might not present it for payment has 
been held to be an unconditional discharge. 
We must modify the decree of the lower 
Court and give the plaintiff a decree as 
prayed for in the appeal. The plaintiff 
is entitled to his costs of the appeal, and 
to the whole of his costs in the lower 
Court. The first*defendant must pay his 
own costs throughout, 
Decree modified. 


.* (1; 26 M. 528. 
(2) 1 Esp. 4. 
F (3) (1893) 2 Q. B. 286; 62 L. J. Q. B. 610; 4 R. 
486 ; 69 L. T. 547 ; 42 W. R. 61. 
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“ PUNJAB CHIEF COURT. 
CRIMINAL Appeat No. 174 or 1911. 
April 18, 1911. 
Preseni:—Mr. Justice Kensington and 
Mr. Justice Johnstone. 

RAK HIA—Convict—APPELLANT 
versus 


EMPEROR—COMPLAINANT—RESPONDENT. 

Criminal Procedure Code (Act V of 1898), s. 512-— 
Evidence Act (I of 1872), s. 145—Statements pre- 
viously made by witnessand recorded in the absence 
of accused—Admissibility—Penal Oode (Act XLV of 
1860), s. 302—Mirder—Killing by repeated blows— 
Husband murdering wife on suspicion of misconduct 
—Punishment—Transportation. 

Statements previously made by a witness to 
‘Magistrates, and recorded in the absence of the 
‘accused, cannot be treated as evidence in the Sessions 
Court if the witness is living and can be procured. 

Section 512 of the Criminal Procedure Code will 
apply only where the witness is dead or cannot be 
procured. 

Although section 145 of the Evidence Act admits 
of previous statements being referred to for pur- 
poses of cross-examination it does not authorise a 
Court to treat such statements as evidence against 
an accused. 

The fact that a person is killed with repeated 
blows conclusively negatives the plea that there 
was no intention to kill the deceased or that the 
deceased was killed by her mistake. 

‘A. murdered his wife. He alleged that he caught 
her in the act of adultery with one S. whom only he 
intended to kill. From the evidence it appeared 
that there was doubt about the immediate circum- 
stances under which the crime was committed and 
that there was indication of misconduct on the 
part of the deceased wife: 

Held, that although the accused should be con- 
victed of murder, the Court was justified in the 
circumstances in nob imposing the capital sentence. 


Appeal from the order of the Sessions” 


Judge of Multan Division, dated the 14th 
February 1911, convicting the appellant. 
Judgment.—this case is before us 
on appeal by Rakhia and also under section 
374 of the Criminal Procedure Code for 
confirmation of the capital sentence passed 
upon him for the murder of his wife 
Musammat Talah on the 9th November 1909. 
The appdilant absconded immediately 
after the murder and was not arrested till 
about a year later. Immediately after arrest 
he confessed to a Magistrate on the 19th 
November 1910 saying that he had caught 
his wife in the act of adultery with one 
Sona and had killed her in his blind rage 
though intending to kill Sona only. He 
has substantially adhered to this story 
throughout and repeats it in his appeal. It 
is, therefore, not open to doubt that he 
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killed his wife, inflicting three severe incised 
wounds on her head causing extensive fracture 
of the skull. The medical evidence shows 
that death was probably instantaneous. 

We cannot believe that portion of the 
appellant’s story in which he says that he 
really intended to kill Sona only and that he 
struck his wife by mistake. The repeated 
blows given to his wife are conclusive 
against that explanation of the affair. At 
the same time, we see no reason to doubt 
that the murder was due to grave suspicion 
of the relations subsisting between the 
woman and Sona. It is to be observed that 
Musammat.Talah is said to have been aged 
twenty-five and that the appellant had 
subsequently married a second wife named 
Musammat Shero (witness No. 5) whose age 
is given as thirty. It may be noted also 
that the medical evidence shows that 
Musammat Talah was four months advanced 
in pregnancy. We can make no sort of 
assumption from this fact, but when taken 
with the fact of the second marriage it may 
possibly indicate the explanation that the 
appellant, who isa young man aged thirty- 
three; had some reason for believing that 
Musammiat Talah was unchaste. 

The principal witness in the case is 
Musammat Karmo, mother of the deceased 
(witness No. 2), and even she is in no sense 
an eye-witness. Her evidence is important 
because she alludes to a quarrel between the 
two wives the day before, and also because 
she professes to have seen Sona running 
away from the house just after the murder. 
The learned Sessions Judge appears to have 
thought that this latter item in her evidence 
was an after-thought and he has in conse- 
quence transferred to the Sessions record 
and admitted in evidence certain previous 
statements made by the witness to different 
Magistrates on the 12th November 1909 
under section 164 Criminal Procedure . Code, 
and on the lst March 1910 undér section 512, 
Criminal Procedure Code. Both of these state- 
-ments were tecorded in the absence of the 
accused and there is no authority under 
either of the sections quoted or under the 
Indian Evjdence Act for now allowing these 
previous statements to be treated as evidence 
in the Sessions Court. Section 512 can be 
made applicable only where the witness is 
dead or cannot be procured and though sec- 
tior 145 of the Evidence Act admits of pre- 
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| vious statements being referred to for cross- 
; examination purposes, ib gives no authority 
‘to a Court for treatment of such statements 
las evidence against an accused. It must be 
‘held that the Sessions Judge has acted 
j improperly in making any use of either of 
jenera statements and the, same criticism 
applies to similar previous statements which 
‘have also been irregularly incorporated in the 
irecord in respect of Musammat Wassayi 
‘(witness No. 4) and Musammat Shero 
‚(witness No. 5). It is necessary to make 
[the irregularity of procedure clear, though in 
this particular case the only point of import- 
ance involved is whether Musammat Karmo 
‘really saw Sona running away and as to this 
iwe must in any case regard Musammat 
'Karmo’s evidence with suspicion quite apart. 
from the fact that she had not previously 
mentioned the point. 

| Musammat Wassayi (witness No. 4) is the 
motherof theappellait. Herstatement hasbeen 
wery briefly recorded and she practically adds 
nothing to the prosecution case. Witness No. 5 
isthe appellant’s second wife named Shero. 
Her statement also has been too briefly record- 
ed, but she declares that she had detected the 
deceased committing adultery with Sona the 
day before. She says that she said nothing 
about this to any one, which is hardly 
credible. Reading her statement with that 
of Musammat Karmo we can have little 
doubt that there had been very recently a 
serious quarrel between the two wives on 
account of suspected misconduct on the 
part of Musammé Talah, and we are justified 
in assuming that the matter had come to 
the ears of the appellant, and that this was 





` the reason for his killing his wife the next 


evening. , 

Whether he actually discovered his wife 
committing adultery with Sona or not isa 
matter for conjecture only but itis by no 
means improbable that on coming home 
in tke evening he found Sona hanging 
about the premises of his house and that he 
at once jumped to the conclusion that — 
Musammat Shero’s story must be true and 
immediately attacked his wife in a fit of 
frenzy without giving her time to explain. It 
will be observed that Ditta (witness No. 3) 
mentions that Musammat Shero was close 
at hand when the appellant left the house 
after the murder. This does not add much 
to the case, but it’ suggests that the quarrel 
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between the two wives had broken out again 
about the time of the murder. 

The Sessions Judge quotes the assessors 
as finding that the appellant killed his wife’ 
intentionally anddeliberately. This probably 
was the opinion of the assessors but it 
must be noted that their opinion as recorded 
is not worded so as to make this clear. We 
have no hesitation in upholding the convic- 
tion for murder but we think that there is 
sufficient doubt about the immediate cir- 
cumstances under which the crime was 
committed, and sufficient indication of mis- 
conduct by Musammat Talah to justify vur 
taking a lenient view of the case and remit- 
ting the death sentence. 

We accordingly direct that the appellant’s 
sentence be altered to one of transportation 
for life, the appeal being otherwise rejected. 

~ Appeal rejected. 


PUNJAB CHIEF COURT. 
Criminar Revision No. 209 or 1911. 
April 8, 1911. 
Present:—Mr. Justice Rattigan. 
EBM PEROR— Prosecutor 


versus 


BARKAT RAM-—Accoszp. 

Criminal Procedure Code (Act V of 1898), ss. 195, 
476—Magistrate directing prosecution of witness of 
his own motion—Effect of order —Reviston—Perjury— 
Contradictory statements ewplainable—Penal Code (Act 
XLV of 1860), 5. 198. 

The Chief Court has power to revise orders passed 
under section 476, Criminal Procedure Code. 

Bishen Singh v. Amvritsaria, 5 P. R. 1908 Cr; 7 P. 
W. R. 1908 Cr.; 103 P. L. R.1908; 7 Or. L. J. 281, 
followed. . : 

Where a Magistrate of his own motion directs the 
prosecution of a witness for perjury, he acts under 
section 476, Criminal Procedure Code. 

B. purchased certain property from A ` who 
subsequently sold it to C. C. brought a complaint of 
cheating against Æ In the course of proceedings in 
the case, B. appeared as a witness. In his examina- 
tion-in-chief he stated that no other bargain took 
place in his presencs. In cross-examination he 
stated that A, and O. were bargaining in his 
presence: é enh, : 

Held, that the statement in cross-examination did 
not necessarily imply that B, knew that another 
bargain had been duly made, and that his explanation, 
that no bargain was actually effected, though 
negotiations were going on, was per se plausible; 
his prosecution, therefore, for perjury was not 
admissible. 

Petition for revision of the order of the 
Magistrate 1st class, in Gujranwala District, 
dated the 12th November 1910, sanctioning 


- prosecution of petitioner under section 198, 
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Indian Penal Code: case reported by the 
Sessions Judge, Gujranwala Division on the 
following 

Grounds.—This is an application by 
way of appeal under section 195 (b), Criminal 
Procedure Code, in regard to an order passed 
by Lala Ram Chandra, Magistrate Ist class, 
sanctioning the prosecution of accused under 
section 193, Indian Penal Code, 

As the Magistrate, however, himself took 
action against petitioner, it appears to me 
that he was acting under section 476, Crimi- 
nal Procedure Code. No appeal lies, nor has 
this Court any power to interfere on the 
revision side. 


As to the merits the two contradictory 
statements made by Barkat petitioner occur 
in his explanation and cross-examination on 
the same day. The case was one in which 
a second vendee accused his vendor of having 
cheated him by not disclosing the fact that 
he had previously sold property to some one 
else. Barkat petitioner is the first vendee. 
The witness was trying to prove that the 
vendor had made no other bargain and said 
so; in cross-examination he admitted that 
complainant and accused were bargaining 
when he passed. These two statements are 
not necessarily contradictory. Nor do I think 
it proper that a witness should be deterred by 
fear of a prosecution such as. this from ex- 
plaining in cross-examination statements made 
by him in examination in-chief. I, therefore, 
propose to report the case to the Chief Cou 
for exercise of the Court’s powers on the regi- 
sion side. n 


The Public Prosecutor has been heard 
in support of the order. He does not 
urge anything against the merits of what is 
stated in this Court’s order of 13th January 
1911, calling upon the District Magistrate to 
show cause but is doubtful whether the order 
is open to revision by the Chief Courg. e 


The Punjab authority on the point is Ganda 
Singhv.Bisakhi(1). As regards the High Courts 
the authorities are collected and discussed on 
pages 960 to 963 of the 8th edition of Agnew 
and Henderson’s Code of Criminal Procedure, 
On the merits, I considerthat tle Magistrates? 
order should be set aside for reasons given in 
this Court’s order of 13th January 1911, 
As the authorities are conflicting in regard to 


the power of revision by a Chief Court or 
(1) 18 P. R. 1902 Cr; 78.2, L. R. 1909, ° 
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High Court. I submit the record to the 
Chief Court with a recommendation that the 
order passed by Lala Ram Chandra on 12th 
January 1910 be set aside. 

Rai Sahib Sukh Dial, for the Accused. 


Order.— The facts are set forth in the two 
‘ordersof the Sessions Judge dated respectively 
the 13th January and 4th February 1911. I 
agree with the learned Judge that. the order 
of the Magistrate 1st class, must be regarded 
as one under section 476, Criminal Procedure 
“Code, and also that upon the merits this was 
not a case which called for further action 
against the witness, Barkat Ram. I cannot 
believe that any Court. would convict him 
-of an offence under section 193, Indian Penal 
Code, in respect of the two statements made 
by him, the one in examination-in-chief and 
the other in cross-examination. The two 
statements are not necessarily contradictory 
and the latter one was intended (as the 
Sessions Judge points out) to explain the 
former. When examined-in-chief, he said, 
“I have purchased a shop from Ganpat for 
Rs. 560. The deed was registered on 6th 
Sawan last. The bargain took place 4 or 5 
days before the deed was registered. He 
gave me the receipt. My brother went 
away, and accused asked me to go and get 
the deed registered. JI then asked him to 
-wait till my “brother’s return. No other 
bargain took place in my presence,” dc. 


In cross-examination, Barkat Ram said, “ I 
passed by Dhanpat’s shop on business after 
this and complainant was talking to accused 
and the former said he would get the shop 
eonly if I refused. I warned complainant that 
I had a previous receipt and he said he would 
see for himself. Both were bargaining at 
that time, My deed had not been registered 
by that time.” I cannot accept the Magis- 
-trate’s interpretation of the words italicised 
as aegessarily implying that Barkat Ram 
knew that another bargain had “been duly 
made; but he at first denied this fact, and 
that he was suBsequently compelled to admit 
it, and I think that the witness’ explanation 
that no bargain was actually effected, though 
‘negotiations gwere going on, is one which is 
per se plausible and would in any event make 
the question of his-guilt so doubtful that no 
“Court would feel justified in convicting him 
‘of perjury. J certainly do not think that the 
Magistrate was well-advised in directing the 
e 


prosecution of a witness for a dubious contra- 
diction of this kind. 

This Court has power to revise orders 
passed under section 476, Criminal Procedure 
Code, [see Bishen Singh v. Amritsaria (2)] 
and I have no hesitation in the present 
case of availing myself of that power to 
setj aside the order of the Magistrate, lst 
class, dated 12th November 1911. The said 


order is accordingly set aside. ; 
(2) 6 P. R. 1908 Cr; 7 P. W. R. 1908 Cr.; 103 P. L. 
R 1908 ; 7 Or.L.J. 281 (F. B.) 
1 
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ALLAHABAD HIGH COURT. 
'Sgconp Civit APPEAL No. 938 or 1910. 
i March 31, 1911. 

, Present:—Sir John Stanley, Kr., Chief 
|. Justice, and Mr. Justice Banerji. 

| GREAT INDIAN PENINSULAR 

| RAILWAY— DEFENDANT—ÅPPELLANT 

: versus 

GANPAT RAl-—-PLAINTIFF —RESPONDENT. 

Railways Act (IX of 1890), s. 77—Suit for com- 
pensation against Railway Company for non-delivery 
of goods—Notice of claim, proof of—Offer by Railway 
Company to pay— Waiver—Estoppel—Limitation Act 
(IX of 1908), Sch. I, art 31. 

In a suit for compensation for non-delivery of goods 
consigned to a Railway Company for carriage, the 
plaintiff must prove that the defendant Company was 
served with notice of his claim as contemplated 
in section 77 of the Indian Railways Act. The fact 
thet an offer was made by the Railway Company to 
pay a.certain amount in satisfaction of the plaintiff’s 
claim would not estop the Railway Company from 
raising the plea of notice. 

Great Indian Peninsular Railway Company v. 
Chandra Bai, 28 A. 552; A. W. N. (1906) 101;3 A. L. 
J. 329, referred to. 

Article 31 of the Limitation Act, 1908, would 
apply to a suit against a Railway Company for 


“ compensation for non-delivery of goods. 


Second appeal from the decision of ihe 
District Judge of Ghazipuf, dated. the 2nd 
of' August 1910. 

Mr, Ladi Prashad (with him Mr. Sham- 
Narain Mushran,) for the Appellant. 

Mr. Ahmed Karim, for the Respondent, 

Judgment.—this appeal arises out 
of' a suit for damages for non-delivery of 
albale of goods consisting of gauze which 
was consigned by the plaintiff's agents in 
Bombay to him at Ghazipur on the 26th 
of March 1908. The goods were lost on 
the Great Indian Peninsular Railway and 
itiis stated that they were stolen in transit 
and that the thief was tried and convicted of 
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the theft. Amongst the defences filed by 
the Great Indian Peninsular Railway Com- 
pany, was one based on section 77 of the 
Indian Railways Act, namely, that no notice 
of action as required by law was given to 
that Company. 

. The Court of first instance found that 
no notice was given and dismissed the plain- 
tiff’s suit. 

An appeal was preferred by the plaintiffs 
with the result that the lower Appellate Court 
held that the notice required. by the Act 
had been waived by the defendant Com- 
pany ; and also in view of the fact that 
an offer had been made to the plaintiff 
for payment of a sum of Rs. 499-7-3 in 
satisfaction of his claim, the Company could 
not now be allowed to go behind this offer 
and set up the technical gound of defence 
that no notice of the claim had been served 
within the meaning of the section above 
referred to. Accordingly, that Court reversed 
the decision of the Court below, so far as 
regards the Great Indian Peninsular Rail- 
way Company, and allowed the plaintiff’ s 
claim as against that Company, but dis- 
missed it as regards the East Indian Railway 
Company. 

From the decree of this Court the pre- 
sent appeal has been preferred and the main 
grounds of appeal are two :—(1) that no 
notice having been served within the mean- 
ing of section 77 of the Indian Rail- 
ways Act the suit was bound to fail as 
against the Great Indian Peninsular Railway; 
that there was no waiver ofthe requisite 
notice and that the Court below was, there- 
fore, wrong in allowing the plaintiff's 
claim. There is a further ground of appeal, 


namely, that the suit is barred by limita- ` 


tion, not having been brought within one 
year from the date on which the goods ought 
to have been delivered. 

-As regards the first question it is not 
disputed that notice was not served upon 
the Great Indian Peninsular Railway Com- 
pany pursuant to the provisions of section 
77 of the Indian Railways Act. That sec- 
tion provides that “a person shall not be 
entitled to compensation for the loss of 
goods delivered to be carried by Railway 
unless his claim to compensation has been 
preferred ‘in writing by him or on his 
behalf to the Railway Administration with- 
in six months from the ‘date of the delivery 


of the goods for carriage by Railway.” 
Under section 140 of the same Act a notice 
or other document required, or authorised 
by the Act to be served on a Railway 
Administration may be served in the case 
of a Railway administered by a Railway 
Company, as is the Great Indian Peninsular 
Railway Company or the Agent in India 
of the Railway Company, by delivering the 
notice, or other document to the Agent ; 
or by leaving it at his office; or by’ for- 
warding it by post in a prepaid letter ad- 
dressed to the Agent at his office and re- 
gistered under Part III of the Indian Post 
Office Act of 1866.” The mode ot service 
upon the Great Indian Peninsular Railway 
Company would ordinarily, in the absence 
of a provision such as this, be effected by 
service -upon the Company at their head 
office in London. This mode of service has 
been prescribed, no doubt, for the purpose 
of saving delay and the expense which 
would attend service in London. [In this 
case no service either under section 140 
or directly upon the defendant Company in 
London was effected. Consequently, it would 
seem that the learned Munsif was rightin 
holding that the suit could fot be mintain- 
ed. The learned District Judge, however, 
was of opinion that section 140 was not 
exhaustive and that a mode of service was 
prescribed by a condition which appears on 
the back of the receipt form in use on 
the Great Indian Peninsular Railway .on 
the consigninent of goods to them for 
carriage. This condition runs as follows ;—- 
“ That all claims againt the Railway for 
loss or damage to goods must be made to”? 
the clerk in charge of the station to which 
they have been booked before delivery is 
taken, and that a written statement of 
the description and contents of the arti- 
cles missing, or of the damage received 
must be sent forthwith to the JT naffic 
Superintenfent of the District, or Goods 
Superintendent at Bombay, Wadi Bundar, 
in which the forwarding of receiving sta- 
tion is situated ; otherwise the Railway will 
be freed from responsibility.” The learned 
Judge observes that “This paragraph 
lays down the procedure to be followed by 
consignors in case of the loss of goods and 
it forms part of thelegal contract between 
the Great Indian Peninsular Railway Qom- 
pany and the consignor.” He hefd that 
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where a consignor sends in a claim in ac- 
cordauce with the provisions of the said 
paragraph, the Railway Company is bound 
to treat it as a proper notification of his 
claim to compensation within the meaning 
of section 77, and that it is not then ne- 
cessary to serve a notice in any of the 
ways mentioned in section 140 or other- 
wise. He found upon the evidence that 
the plaintiff did prefer his claim in 
writing to the -Traffic Superintendent of 
the district in which the receiving station 
is situate, and that the Assistant to the 
Traffic Manager, Hast Indian Railway, after 
communicating with the Great Indian Pen- 
insular Railway, entertained the plaintiffs 
claim and offered to pay him Rs, 499-7 8 
the value of the goods lost. He, there- 
fore, held that the notice which was given 


by the plaintiff was sufficient notice within’ 


the meaning of section 77. He further found 
that by the offer of the Assistant Traffic 
Manager of the Hast Indian Railway to pay 
Rs. 499 odd damages the Great Indian 
Peninsular Railway must be taken to have 
waived their right to the notice required 
by law. We are unable to agree with the 
learned District Judge in the view which 
he formed. If the learned Judge had read 
the condition on the receipt form follow- 
ing the one upon which he relied, he would 
have found that it was not the intention 
of the Company that the provision upon 
which he relied should relieve the plaintiff 
from the necessity of complying with sec- 
tion 77 of the Indian Railways Act. Con- 
dition 5 provides that by section 77 of the 
Indian Railways Act, 1899 “a person shall 
not be entitled to a refund of an over- 


charge in respect of animals or goods carri-* 


ed by Railway, or, to compensation for the 
loss destruction or deterioration of animals 
or goods delivered to be so carried unless his 
claim, to the refund or compensation has 
been preferred in writing by® him or on 
his behalf to the Railway Company within 
six months fr8m the date of the delivery of 
the animals or goods for carriage by the 
Railway.” 

This condition gave notice to the con- 
signors that section 77 of the Railways 
Act must be complied with. Paragraph No. 4 
must be read in connection with it and 
reading the two conditions together it is 
obviots that it was not intended by, con- 
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dition 4 to get rid of the obligation 
which lay upon the plaintiff of giving 


notice of action as required by section 77 
of: the Indian Railways Act. This was ex- 
pressly decided in the cases of Great, Indian 
Peninsular Railway Company v. Chandra 
"Bai (1) by a Bench of which one of 
us was a member. In that case the provisions 
of|section 77 were considered, and also’ of 
section 140. It was pointed out that. the 
notification of aclaim prescribed by section 
74 may be given either to the Railway Ad- 
ministration as defined in section 3, sub-sec- 
tion (6), or in any of the ways mentidned i in 
section 140; that it was necessary for the 
plaintiff to prove service of notice of his tlaim 
upon the Great Indian Peninsular Railway 
Company, at their office in London or else in 
any of the ways prescribed i in section 140, 
and that there having been no proof of any 
such service, and the time of such service 
having expired, the suit was not maintainable. 
The learned District Judge referring to this 
and other rulings observes that these rulings 
were in his opinion not applicable to the 
present case, as in none of the cases which 
resulted in those rulings, did the defendant 
Railway Company ever admit the claim of 
the plaintiff or offer to settle it out of Court. 

“Moreover, the question whether compliance 
with the directions contained in paragraph 4 
of the notice mentioned hereinbefore meets 
the requirements of section 77 and renders 
the service of notice under section 140 un- 
necessary, was never raised in those cases.” 
As we have pointed out, the directions con- 
tained in paragraph 4 obviously do not avail 
the plaintiffin view of the fact that in the 
subsequent paragraph the necessity for the 
observance of section 77 is expressly stated, 
Tt appears to us that the learned District 
Judge must have overlook&d the paragraph 
which succoeds paragraph No. 5 upon which 
he relied. 

Then, as to waiver; it is said that the As- 
sistant Traffic Manager of the Hast Indian 
Railway stated that hehad authority from 
the Deputy Traffic Manager of the Great 
Indian Peninsular Railway Company to offer 
to the plaintiff Rs. 499-7-3 compensation, and 
it is contended that this amounted to a 
waiver of notice on the part of the Great 
Indian Peninsular Railway Company. We 
are unable to hold that there was any waiver, 

T 28 A, 552; A. W.N. (1906) 101; 8A L.J. 829, 
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In the first place, the District Traffic Manager 
of the Great Indian Peninsular Railway 
Company repudiated the allegation that he 
gave any authority for the making of any 
offer to the plaintiff. The Assistant Traffic 
Manager was not summoned to prove the 
letter of authority which he alleged he had 
received. There is nothing to show that the 
Great Indian Peninsular Railway Company 
ever waived their right to notice of the 
claim. On the contrary, they in their written 
statement relied upon the absence of notice; 
and there is nothing upon the record to 
justify us in holding that they waived their 
rights in this respect. Even ifit be assumed 
that the Great Indian Peninsular Railway 
Company authorised the Assistant Traffic 
Superintendent of the Hast Indian Railway 
Company to make an offer, such an offer 
would be without prejudice to their rights, 
and the offer not having been accepted it 
could hot be held that they were not entitled 
to rely upon the pleas which they had set up 
in their defence. Upon this point, therefore. 
we think that the learned District Judge 
was wrong in reversing the decision of the 
Court of first instance. : 

There is, besides this, another ground of 
defence which appears to us to be fatal to the 
plaintiff's claim, and that is the plea based on 
the statute of limitation. Article 31 of the 
Limitation Act, (Act No. LX of 1908), pres- 
cribed the period of limitation fora suit for 
compensation for non-delivery of goods. In 
this Article the former Article of limitation 
was modified and certain words introduced, so 
as to adapt the Article to the case of a claim 
such as the present one for damages or com- 
pensation for non-delivery of goods. The 
Article is as follows :—" Against a carrier for 
compensation for gon-delivery of or delay in 
delivering goods, one year from the time when 
the goods ought to be delivered.” The goods, 
as we have said, were consigned to the plain- 
tiffs on the 26th of March 1908, and the suit 
was nob instituted until the 9th of August 
1909, Theperiod within which the goods in 
` this case ought to have been delivered would 
not exceed a fortnight, or at the outside three 
weeks from the time when the goods were 
consigned at Bombay. Several months over 
and above one year from this time, therefore. 
had elapsed before the suit was instituted. 
As an answer to this plea it is contended that 
there was an acknowledgment which took 
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the case out of the statute of limitation. 
That acknowledgment is the letter fromthe 
Assistant Traffic Superintendent of the Hast 
Indian Railway Company offering to pay the 
sum of Rs. 499-7-3 in full satisfaction of the 
plaintiff's claim. There is no evidence before 
the Court which would justify us in holding 
that the Great Indian Peninsular Railway 
Company ever gave authority to the Assistant 
Traffic Superintendent of the East Indian 
Railway to make this offer. There is no evi- 
dence that the Great Indian Peninsular 
Railway Company ever admitted liability 
in respect of this sum. We, therefore, are 
unable to say that there was any such 
aknowledgment by the Great Indian 
Peninsular Railway Company such as would 
prevent the operation in their favour of the 
statute of limitation. 

Upon these two main points which have 
been taken by the learned Vakil for the de- 
fendant Railway Company, we think that 
the appeal should be allo wed, and we must 
set aside the decree of the lower Appellate 
Court so far as regards the Great Indian 
Peninsular Railway Company. We accord- 
ingly allow the appeal of that Company, set 
aside the decree of the lower Appellate Court 
and restore the decree of the Court of first 
instance. Under the circamstances, we make 
no order as to the costs of this appeal, or as 
to the costs in the lower Appellate Court. 

Appeal allowed, 





ALLAHABAD HIGH COURT. 
Secon Civit Appear No. 574 or 1910. 
March 24, 1911. 

> Present:—Mr. Justice Richards. 
SARDAR S:NGH AND OTHFRRS— PLAINTIRES —— 
APPELLANTS 
versus 


BHOPAT SINGH anp OTHERS—DEFENRANTS 


| ° — RESPONDENTS: 

Hindu Law—Joint family— Acquisition of property 
while family is joint —Whether joint eproperty or self- 
acquired—Presumption—Onus. 

Certain members of a joint Hindu family acquired 
proporty while the family was joint. They sub. 
sequently sued for a declaration that the property so 
acquired was their self-acquired property: 


Held, that there was no presumption that the 
property was self-acquired and the plaintiffs must 
show thatit was their self-acquired property. 

Hem Nath Rai v. Jankee Rai, A. W. N. (1905) 212. 
2 A. L. J. 658; Shivgolam v. Baran, 1 B. L. Re 164° 


referred to, . 
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Second appeal from the decision of the 
Additional Judge of Bareilly, dated the 16th 
March 1910. À 

Mr. M. L. Agarwala, for the Appellants. 
` Mr. Ghulam Mujtaba (with Lim Mr. Gui- 
zari Lal), for the Respondents. 

Jfudgment.—this appeal arises out 
of a suit for declaration of title and posses- 
sion. Both the Courts below have decided 
against the plaintiffs. The main point argu- 
ed arises out of one of the issues. It has 
been found by both the Courts that at the 
date of the acquisition of the property in 
dispute, the persons who acquired it cons- 
tituted a joint Hindu family. It is said that 
the Courts below have presumed from the 
mere fact that the family was joint at the 
time of the acquisition of the property that 
the property was joint property and not self- 
acquired properly. It is contended that 
this presumption was a mistake in law. 
Reliance was placed on the csae of Hem Nath 
Rai v. Janki Rai (1). The learned Judge 
who decided this case, quoted a passage from 
the case of Shivgolam v. Baran (2). The 
quotation is as follows: “To render it joint 
property the consideration for its purchases 
must have proceeded either out of ancestral 
funds or have been produced out of the joint 
property or by joint labour. But neither of 
these alternatives is a matter of legal pre- 
sumption. It can only be brought to the 
cognizance of a Court of justice in the same 
way as any other. fact, viz., by evidence. 
Consequently, whoever’s interest it is to 
establish it, he must be able to produce the 
evidence’. In the absence of authority, 
I should have thought that there is a 
presumption that the property of an ad- 
mittedly joint Hindu family is joint. It 
seems to me that if the property was nob 
joint prop>rty there would be missing one of 
the chief, i! not the chief, characteristic of a 
joitte undivided Hindu family., However, 
even on the assumption that the quota- 
tion correctly states the law, it appears 
to methatin the ‘present case it was the 
interest of the plaintiffs to show that the 
property was self-acquired and not joint. 
If there is fo presumption in favour of the 
property being joint, there is certainly no 
presumption in favour of its being self- 


acquired. Furthermore, in the present case 
(1) A. W. N. (1905) 212;2 A. L, J. 658. 
(2) 1 B. L. R. 164, 
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it is clear that there was certain property 

in possession of the joint family when this 

property was acquired which was joint. All 


that the Courts below did was to decide that, 


on ithe facts of this particular case, the onus 


lay; on the plaintiffs of showing that the pro- 
perty was self-acquired. I think that the 
Court below was quite correct. The Court 
of first instance went fully into the other 
issues in the case including the issue whether 
thé plaintiffs had been in possession within . 
twelve years of the institution of the suit. 
The Court of first instance found that the 
plaintiffs had not been in possession and 


the lower Appellate Court says that it en- 


tirely agrees with the finding of the Court of 
first instance. I dismiss the appeal with 
costs. 


Appeal dismissed. 


1 
1 
1 
1 
' 
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l MADRAS HIGH COURT. 

| First Civic Appear No. 54 or 1908. 

i March 22, 1911. 
Present:—Sir Ralph Benson, Judge, and 

` Mr. Justice Sundara Aiyar. 
NALAN PADHMANABHAN— 

APPELLANT 
versus 

SAIT BADRINATH SARDA AND OTHERS— 

l RESPONDENTS. 

Opium Act (I of 1878), ss. 4,5, 9—License—Con. 
dition prohibiting transfer of the privilege of vending 
opiwm—Admission by licensee of partner—Suit to 
enforce partnership—Contract Act (1X of 1872), s. 23— 
Contract forbidden by law—Public policy. 

The provisions of the Abkari and Opium Acts are 
not intended to merely protect the public revenue, 
the prohibitions contained therein are based on 
public policy. 

Maridamuthu Pillai v. Rangasami Mooppan, 24 M. 
(401; Hormasji Motabhai v. Pestogji Dhanjibhai, 12 B. 
422; Thethi Pakurndasu v, Shamudu, 26 M. 430, Behari 
Lal v. Jagodish OChunder Shah, 31 C.798 and Raghu 
Nath Lalman v. Nathu Herji Bhet, 19 B. 626, referred 
to. 

Defendants, who had obtained a license for the vend 
of opium from the Collector, admitted plaintiff as a 
partner, without the Collector’s sanction and though 
the conditions of the license prohibited: defendants 
from transferring or sub-letting the privilege. Ina 
suit for dissolution and winding up of the partnership 
between plaintiffs and defendants: 

Held, (1) that the suit was not maintainable, as 
the combined effect of sections 4,5 and9 of the 
Opium Act was to nullify a transfer made in violation 
of the provisions of the conditions of the license and 
the plaintiff acquired no rights enforceable in law 
under it. ? 
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_ Judoonath Shaha v. Nobin Chunder Shaha, 21 W. R. 
289, Behari Lal Shaha v. Jagodish Chunder Shaha, 31 C. 
798; Raghunath Lalman v. Nathu Herji Bhate, 19 B. 
626, referred to. 

Natla Bapiraju v. Puran Achutha Rajajee, 1 M.W.N. 
549; 7 M. L. T, 176; 20 M. L. J. 337; 5 Ind. Cas. 456, 
Marudamuthu Pillai v. Rangasawami Moopan, 
24 M. 401; Bhikanbhai v. Hiralal, 24 B. 622 and 
Abdulla v. Mammod, 26 M. 156, explained and dis- 
tinguished. 

2) that the plaintiff’s partnership with the defend- 
ants was a ‘transfer’ of the right of sale under the 
conditions of the license. 

Gathercole v. Smith, (1881) 17 Ch. D. 1; 50 L. 
J. Ch. 671; 44 L. T. 439; 29 W. R. 434, Gauri 
Shankar v. Mumtaz Ali Khan, 2 A. 411, explained. 

Thitht Pakwrudasu v. Bheemudu, 26 M. 480, ap- 
proved. 

Appeal against the decree of the Court of 
the District Judge of Godavari in Original 
Suit No. 13 of 1904, dated the 30th Sep- 
tember 1907, 

Mr. T. R. Ramachandra Atyar, for the Ap- 
pellant. 

Mr. CO. Madhavan Nair, for the Respondents. 

Judgment.—tThe suit in this case is 
for the dissolution and winding-up of a part- 
nership relating to an opium business. De- 
fendants Nos. 1 and 2 were farmers of opium 
revenue under Government. They, through 
their agents, entered into an agreement with 
the plaintiff agreeing totake him as a partner 
in their business both with respect to their 
right to vend opiam in the Godavari District 
which they had already obtained, and with 
respect to any further right they might there- 
after obtain in adjoining Districts. The part- 
nership existed for some years. The District 
Judge has dismissed the suit on the ground 
that the agreement of partnership on which 
the suit is based was opposed to public policy 
and unenforceable in law. The plaintiff who 

- preferred this appeal contends that the 
lower Court’s view as to the nature of the 
contract is incorrect. | 

The firsb and second defendants alone ob- 
tained a license from the Collector for the 

‘sale of opium. Clause 26 of the conditions 
subject to which the license was given, pro- 
vides that “except with the permission of 
the Collector you shall not sell, transfer or 
sub-let your privilege. Nor shall you, if the 
Collector so orders, appoint any person as 
your agent for the management of your pri- 
vilege without previously obtaining the Col- 
lector’s approval of the Agent.” It is ad- 
mitted that the Collector’s sanction was not 
obtained for the partnership agreement. The 
object and the intention of the agreement 
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undeniably were that the defendants and 
their partner, the plaintiff, should be enabled 
to carry on the opium business without any 
license being taken out by the plaintiff, for 
the purpose. The question we have to decide 
is whether the partnership is not illegal 
and cannot, therefore, afford a cause of action 
to the plaintiff for any relief based on it. 

We are of opinion that the conclusion ar- 
rived at by the ‘lower Court is right. Sec- 
tion 4 of the Opium Act (Act 1 of 1878) 
runs as follows: —‘ Except as permitted by 
this Act or any other enactment relating to 
opium for the time being in force, or by rules 
framed under this Act or under any exch 
enactment ‘no one shall (a) cultivate the 
poppy; (b) manufacture opium; (e) possess 
opium; (d) transport opium; (e) import or ex- 
port opium or (f) sell opium”, 


Section 5 gives the local Government po- 
wer to make rules absolutely or subject to 
any conditions deemed desirable for all or 
any of the matters including “(f) the sale of 
opium and the form of duties leviable in the 
sale of opium by retail.” Section 9 makes 
it an offence on the part of any person to 
sell opium in contravention of the Act or of 
rules made and notified under section 5. 
Now, a contract entered into with the object 
of doing any act which is unlawful, because 
forbidden by law, is unlawful and void. 
The contract in this case was intended to en- 
able the plaintiff to sell opium without a 
license, an act which is forbidden by section 
4 and made penal by section 9. Mr. Rama,’ 
chandra Iyer for the appellant contends that, 
according to the terms of Exhibit A, the ag- 
reement between the parties, the actual sale 
was not to bə made by the plaintiff as the 
management of the business was left in the 
hands of the defendants, and that, therefore, 
it could not be said that any breach of section 
4 was intended. This argument caandt 
be accepted, ‘because all the partners must 
be taken to be selling the opium which be- 
longs to the partnership as the sale ig made 
by the managing partner as the agent and on 
behalf of all the partners. In Judoonath 
Shahav. Nobin Chander Shaha(1), Couch, C.J., 
and Glover, J. held that an agreement where- 
by the holder of a license for keeping a 
wine-shop let the shop and the use of the 
license for a fixed term, receiving rent, was 
contrary to public policy, although there was 

(1) 21 W, R. 289. R 
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in the statute or in the rules no express pro- 
hibition of letting out the shop. The agree- 
ment was held to be contrary to the prohibi- 
tion of sale without a license. A license, 
it need hardly be said, is a personal pri- 
vilege; see the judgment of Sale, J., in Behari 
Lal Shaha v. Jagodish Chunder Shaha(2) where 
that learned Judge pronounced against the 
validity of an agreement under which a 
license-holder for the sale of liquor entered 
into an arrangement with another person 
whereby the business was to be carried on by 
the latter on his own responsibility but using 
the name of the plaintiff and he was to pay 
the plaintiff a certain sum per month. He 
observes, “section 11 says, no person shall 
sell any excisable article without the Collec- 
tor’s license. The plaintiff's object was to 
permit the defendant Basanto Kumar Shah, 
to sell articles without a license. I am of 
opinion, therefore, thatthe object of the agree- 
ment is to enable the defendant to carry on 
the business of vendor in liquor in contraven- 
tion of the excise law”. See also Raghunath 
Lalman v. Nathu Herji Bhate (8). Every 
partner is the agent of his co-partners and it 
would. be unreasonable to hold that the de- 
feiidants continued to be the sole vendors of 
the opium when they made themselves the 
agents of plaintiff by admitting him as a 
partner, The learned Vakil for the appel- 
lant cites Natla Bapiraju v. Puran Achutha 
Rajajee (4), as supporting his contention. In 
that case Miller and Krishnasawami Iyer, JJ., 
held that section 13 of the Abkari Act 
(Mad. Act I of 1886) “does not prohibit a 
person who has no license from holding an 
interest in the manufacture or vending of 
the liquor jointly with the licensed manufac- 
turer cr vendor”, but the provision of law 
referred to by the learned Judges does not 
include the sale of liquor amongst the acts 
prohibited by it. We may also point out 
that the language of section 15 of the Abkari 
Act relating to thé sale of liquor is “no liquor 
shall be sold without a license from the Col- 
lector” while as already pointed out section 
4 of the Opium Act enacts “no one shall sell 
opium”. Having regard to the difference in 
the provisions contained in two Acts, it is un- 
necessary to consider that decision any fur- 


(2) 81 C. 798. 

(3) 19 B. 626. 

(41 M. W. N. 649; 7 M. L. T. 176; 20 M. L. J 
837; 5 Ind, Cas. 456, 
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ther, We may point out, however, that the 
learned Judges observed that they did 
not feel compelled to decide otherwise by 
Marudamuthu Pillai v. Rangasumt Moo- 
pan (5), according to which “the pro- 
visions of the Abkari Act as a whole show’ 
clearly that every person carrying on Abkari 
business as a principal must be licensed” , and 
according to which to hold that a person who 
has not got a license could still be a partner 
with one who has a license and as such 
partner carry on the business with or without’ 
the other would enable the licensed partner 
to! evade the liabilities intended by the law 
to! be cast on persons carrying on Abkari 
business”. It is well-established that the 
provisions of the Abkari and Opium Acts 
are not intended merely to protect the public 
revenue and that the prohibitions contained 
therein are based on public policy. See 
Thitht Pakurudasu v. Bheemudu-(6); Behari 
Lal Shaha v. Jagodish Ohunder Shaha (2) and 
Hormasji Motabhat v. Pestanji Dhanjibhai (7). 
Twe other cases cited on behalf of the ap- 
pellant Bhikanbhat v. Hiralal (8) and 
Albduila v. Mammod (9) are “not in point as 
they relate to contracts of ferry and the 
provisions against the transfer and sub- let- 
ing in those cases were not statutory pro- 
hibitions. We ought, perhaps, to mention 
that the appellant’s Vakil wishes ‘to make 
out that his client did not really become-a, 
partner with the defendants but merely, 
became entitled to a share of the profits of 
the business in consideration of financing it, 
but this contention is obviously contrary to 
thé case set outin the plaint and we must 
decline to consider it. 

We are also of opinion that the partnership 
in this case was illegal for another reason as 
it lcontravened. the provisigns of clause 26 of 
the license which prohibits the transfer of the 
right of sale granted to the defendants. It 
is ‘contended for the appellant that the ad- 
mission of the plaintiff to partnership with 
the defendants is not a transfer. We are of 
opinion that itis. It is, no doubt, true that 
every contract of partnership i is not necessari- 
ly la transfer but it is equally clear that such 
a contract may in many cases involve a 


tr anster, Thus, if two persons agree to start 
(5) 24 M. 401. 
R ) 26 M. 430. 
(7) 12 B. 422. 
(8) 24 B. 622. 
(9) 26 M, 156, 
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a business in partnership and to contribute 
capital therefor, there is no transfer involved 
in the transaction. But if the person carry- 
ing on a trade and possessing stock and 
capital admits another into ; partner- 
ship with himself making the stock and 
capitals the joint property of both, it is 
impossible to contend that there is not a 
transfer in such a case. The word ‘transfer’ 
says James, L. J., in Guthercole v. Smith(10) 
“ts one of the widest terms that can be used ” 
and according to Lush, J., in the same case, 
the word ‘transferable’ “is a word of the 
widest import and includes every means by 
which the property may be passed from one 
person to another’. We are not concerned 
in construing a statute Jike the Opium Act 
with the mere form of the transaction but 
with the substance of it, The form may be 
material in interpreting instruments under 
other statutes such as the Stamp Act 
or the Registration Act. Our view is in 
accordance with that laid down in Maru- 
damuthu Fillat v. Rangasami Moopan (5). 
Reliance was placed for the appellant on 
Gauri Shanker v. Mumtaz Ali Khan (11) 
where Oldfield and Spankie, JJ., were ap- 
parently of opinion that co-partnership in 
that case did not involve a transfer. The 
decision itself, however, did not proceed on 
-that ground. The case was one relating to 
a ferry and according to Oldfield, J., the 
statute relied on in the case did not pro- 
hibit a partnership. If the learned Judges 
intended to lay down the broad proposition 
that no partnership can amount to a transfer, 
we are, with all deference, unable to agree 
with them. The combined effect of sections 
4,5 and 9 of the Opium Act is to make a 
transfer in violatign of the provisions of 
clause 26 in the license (Exhibit I) illegal 
and the plaintiff could acquire no rights 
enforceable in law under Exhibit A. 

It is conceded that the form of the license 
used for Exhibit A was not sanctioned by 
the Revenue Board, and that the transfer 
is, therefore, not illegal. This objection was 
not raised in the District Court and the 
absence of sanction is not proved. 

In the result we dismiss the appeal with 
costs of the first, third and fourth respond- 
ents. Appeal dismissed. 


(10) 17 Ch. D, 1; 50 L. J. Ch, 671; 44 L. T. 439; 29 
W. R. 434. 
(11)-2 A. 411. 
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PUNJAB CHIEF COURT. 
Secoyp Civit Appean No. 510 or 1910. 
March 9, 1911. 

Present:—Mr. Justice Shah Din. 
GANDA SINGH AND OTHERS—PLAINTIFFS-— 
APPELLANTS 
versus 
JAWALA SINGH—Derencanr— 
BASPONDENT, 

Limitation Act (IX of 1908), s.5—Sufficient cause-- 
Revisien—Review—Rejection of review application— 
Subsequent delay in filing petition for revision. 

The appellant in this case applied to the Appellate 
Court for review of its judgment; his application was 
rejected; very nearly two months afterwards ho filed 
a petition in the Chief Court for revision of the judg- 
ment of the Appellate Court: 

Held, that evenif there were any reasonable 
grounds for filing a review application, the petitioner 
should have filed his petition for revision within a 
reasonable time after his application for review had 
been dismissed, and, consequently, there was no 
sufficient cause for not filing the revision within the 
prescribed period. 


Second appeal from the order of the Divi- 
sional Judge, Lahore Division, dated the 2nd 
of June 1909, confirming that of the Munsif 
Qnd class, Kasur, dated the 15th February 
1909, dismissing plaintiffs’ claim. 

Rai Sahib Pundit Sheo Narain and Lala 
Sangam Lal, for the Appellants. 

Sardar Kharak Singh, for the Respondent. 

Jgudgment.—tThe respondent’s Pleader 
has raised a preliminary objection that this 
appeal is barred by limitation, and after 
hearing the appellant’s Pleader in reply, I 
think that this objection is well-founded and 
must prevail. The judgment of the lows 
Appellate Court, which is appealed from is 
dated the 2nd June 1909. On the 7th/ July 
1909 the present appellant made an-Applica- 
tion for a review of that judgment, and that 
application was finally rejected on the 25th 
October 1909. The appellant waited for 
very nearly two months and then on the Q1sé 
December 1909 filed in this Court an applica- 
tion for revision under section 70, sub-section 
(1), clause (b) of the Punjab “Courts Act, 
which was admitted by me asa further ap- 
peal, on the ground that a question of law, 
which required further consideratiog, was in. 
volved in the case. The respondent’s Pleader 
urges that the time occupied by the review 
proceedings from the 7th July to the 25th 
October 1903, should not be deducted, inas- 
much as there were no reasonable grouhds 
for making an application for review < Musadi 
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Lal v. Badhawa (1)); but he farther contends 
that even if the above period were allowed to 
be deducted, the appellant was guilty of un- 
reasonable delay in filing the petiticn for 
revision after the expiration of about two 
months from the date of the final order of 
the lower Appellate Court dismissing the ap- 
plication for review. l think that there is 
great force in this contention. In the first 
place, I do not think that there were reason- 
able grounds for filing a review application in 
the lower Appellate Court; but even if such 
reasonable grounds did exist, tke appellant 
should have filed his petition for revision in 
this Court within a reasonable time after his 
application for review had beén dismissed. 
This he did not do; on the contrary, he waited 
for close upon two months and then filed his 
petition for revision in this Court. In these 
circumstances, |. am not prepared to hold that 
he had sufficient cause for not filing the 
petition for revision within the period of 
ninety days as required by proviso (2) to 
clause (b) of section 70 (1) of the Punjab 
Courts Act. 

The appeal fails and is dismissed with 


costs. 


ONKAR LAL, 


Appeal dismissed. 
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PUNJAB CHIEF COURT. 

Sscono CivIL APPEAL No. 1243 or 1909. 

7 April 18, 1911. 
N Present:—Mr. J astice Rattigan. 
Pandit INDAR NARAIN SHIV PURI— 
PLAINTIFE— APPELLANT 
versus 
Pandit ONKAR LAL—DEFENDANT— 
RESPONDENT. 

Will—Probate—Questions to be décided by Court— 
Limitation—"Disposing — mind’’—Proof—Burden of 
prof —Probate and Administration Act (V of 1881)— 
Limitation Act (IK of 1908), Sch. I, Art. 181. 

In proceedings under Act V of 1881 when Probate 
of a Will is sotight, the Court is bound to grant Pro- 
bate unless it finds that the Will was not executed by | 
the testator or that hewas notin astate of mind 
competent to exercise his testamentary powers or 
that the Will was not the testator’s own voluntary į 
act, The Court has no concern with the questions | 

whether the Will, if proved, will be effectual or valid, | 
or whether it can affect certain parts of the proper ty! 
with whica it purports to deal. 

The.mere fact that a Will, if proved, might, in; 
view of a preyious decree of a Civil Court, prove | 
ineffectual is no ground for refusing to grant 
Probate; nor is the Court competent to consider' 
` | 


' by it. 


(L) 100 P, R., 1910; 48 P. L. R. 1911; 8 Ind. Cas, ! 
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the question whether the Will is a valid disposition of 
‘property by the testator. 
Musammat Bali v. Musammat Hussaini Bibi, 55 P. 
R 1894, followed. 
i Hormusji v. Dhanbaiji ; 12 B. 164, Parat Parshotam 
iv. Bai Muli, 18 B. 749, referred to. 
i The provisions of Article 181 of the Limitation Act, 
118908, have no application to petitions for Probate. 
‘Consequently, an application for Probate made 4 
years after the death of the testator is not time-barred. 
| Kashi Chundra Deb v. Gopi Krishna Deb, 19 C. 48, 
followed. 
H The mere execution of a Will raises a presumption 
that the maker of it knew and approved of it scontents. 
Woomish Clander Biswas v. Rasomohint Dassi; 21 
'C, 270, relied upon 
| But the merefact that a testator understands that 
te is making a Will and by it giving the whole of 
his property to one object of his regard is not 
| sufficient proof that he had “a disposing mind”. 
He must also have capacity to comprehend the 
| extent of his property and the nature of the claims 
| of others whom, by his Will, he is excluding from all 
participation in his property. He must be able to 
dispose of his property with understanding and 
| reason. He must be able to understand his position; 
; to appreciate his property; and toforma judgment 
with respect to parties whom he chooses to benefit 


Harwood v. Baker,3 Moore P. O, 282, Sefton v, Hop: 
wood, 1 F. and F. 578, followed. 


| 
! Ini the case ofan unofficious Will, made behind the 


back, and tothe detriment of, of one of the legal 


i heirs and at a time when the testator was practically 


at death’s door, the burden of proving that the 
testator had a “ disposing mind” lies upon the pro- 


pounder of the Will. 
A Hindu lady, whohad been ill for about a year 


before her death, executed a Will within a few hours 
of her death. At that time she was practically unable 
to speak andhad to communicate her wishes by 
signs. She left all her property to a child who had 
been adopted a few days before her death. The per- 
son who had a great deal to do with the drawing up 
of the Will was adverse to the legal heir. The 
testatrix had no reason to favour the child to the pre- 
: judice of the heir. An application for Probate was 
not made tillafter the expiry of four years from the 


date of her death:— 
Held, that when the tgstatrix executed the 


Will, she had not sufficient understanding to com- 
prehend the extent and consequences of her act 
that by the Will she was depriving one of the heirs 
of all participation in the property. The petition 
for Probate was consequently refused. 

` Appeal from the order of the District Judge, 
Delhi District, dated the 28rd August 1909, 
rejecting the appellant’s application for 
probate of the Will of Musammat Indrani. 

Bhagat Govind Das, for the Appellant. 

The Hon’ble Mr. Shadi Lal, for the ,Re- 


spondent. 


Judgmeént.—0n the 17th August 
1907 Pandit Indar Narain applied, as one 
of the executors, for Probate of part of the 
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Will executed by Musammat Indrani on the 
18th August 1903. The applicant desired 
Probate only in respect of an item of Rs. 3,800 
-which was in deposit with the Delhi and 
London Bank. His application was rejected 
by order, dated 25th January 1908, on the 
ground that a limited Probate of the kind 
asked for could not be granted. He there- 
upon applied for Probate of the Will as a 
whole, and a “caveat” was entered against the 
grant by the present respondent, Pandit 
Onkar Lal, who objected to the grant of 
Probate on two grounds, (1) that the testatrix 
had not “a disposing mind” at the time when 
ibe Will was executed, and (2) that Probate 
‘would be of no effect in view ofthe fact that 
in a previous suit brought by the objector, 
to which the beneficiary under the Will 
{Radhe Nath, a minor) was a party, it was 
held by this ‘Court, on the 12th April 1907, 
that the said Will could not affect the right 
of the objector to half of the estate left by the 
busband of the testatrix. 

The District Judge has found that the Will 

was duly executed by Musammat Indrani, 
but that “there is room for considerable doubt 
as to whether the Musammat, who was 
dying, properly understood- what was going 
on and freely and of her own accord wished 
to dispose of the property in the manner 
described.” He has, however, rejected the 
application not so much upon that ground, as 
upon the second objection. He holds that as 
this Court has declared the Will to be void, 
a Court of Probate is justified in refusing to 
grant Probate inasmuch as under section 50 
- (4) of Act V of 1881 the grant, if made 
prior to that declaration, would have become 
useless and inoperative, and that consequent- 
ly it would be useless to grant probate in 
circumstances Which render that grant 
practically inoperative. Pandit Indar Narain 
has appealed to this Court. 

In my opinion, the learned District Judge 
erred -in refusing to grant Probate on the 
ground upon which his order is based. In 
proceedings under Act V of 1S81 where Pro- 
bate of a Will is sought, the Court is bound 
to grant Probate unless it finds that the Will 
was not executed by the testator, or that he 
was not in a state of mind competent to 
exercise his testamentary powers, or that the 
‘Will was not the testator’s own voluntary act, 
The Court has no concern with the questiong 
whether the Will, if proved, will be effectual 
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or valid, or whether it can affect certain parts 
of the property- with which it purports to 
deal. As remarked by Sir Meredyth Plowden 
in Musammat Bald v. Musammat Hussaini 
Bibi (1) “a Court acting under Act V of 1881 
is a Court exercising a special jurisdiction 
and the proceeding is of a special character 
even when it is a contentious proceeding, 
and is quite distinct from a suit in a Civil 
Court to cause or prevent a Will from being 
operative as a disposition.of property. It is 
a preliminary proceeding todetermine wheth er 
the whole document propounded, or any, and 
if so, what part of it, is the Will of the testator.” 

(Of. also Hormusji v. Dhanbaiji (2), Parat 
Parshotam Kalu v. Bai Muli (3).] i 

In the present case, therefore, „the, mere 
fact that the Will, if proved, might, in view 
of the decree of this Court in the former 
suit, have proved ineffectual, was no ground 
for refusing to grant Probate, nor.was the 
Court competent to consider the ‘question 
whether the Will was a valid disposition of 
property by the testatrix, The District 
Judge consequently erred in ‘rejecting the 
petition for probate upon this ground. 

Mr. Shadi Lal argued, however, that the 
order was right in effect, and supported it 
on the grounds (1) tkat the petition was 
barred by time under Article 181 ofthe 
present Limitation Act; and (2) that the 
testatrix had “no Anooi mind” at the 
time when she executed the Will. 

The first of-these grounds is untenable, as 
it is abundantly established thatthe provisio 
of Article 181 (which correspond with Arti 
178 of Act XV of 1877) have no application 
to petitions for Probate, [see Kashi hundra 
Deb v. Gopi Krishna Deb (4) and cases there 
cited]. I bave no hesitation, therefore, in 
holding, both upon authority and principle: 
that the petition was not barred by limita- 
tion. The second ground is one of more 
difficulty. Upon the evidence given in this 
case, read with the evidence given in the 
previous suit, there can be ho doubt that 
Musammat Indrani executed the Will, and 
that she knew that she was executing a Will, 
it is true that she was at the time on her 
death-bed and that she actually died within 
a few hours of the execution of the Will, 

1) 56 P. R. 1894. 

E 12 B. 164, 

3) 18 B. 7 49. A 

(4) 190. 48. ` 
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Tt is also a fact that she was, to all intents 
and purposes, unable to speak. But it is 
clear from the evidence of Pandit Hari 
Kishen Kaul, a Government servant of high 
standing and unimpeachable character, that 
she was well aware of the fact thatshe was 
making her Will, and the other witness, 
Dwarka Nath, fully corroborates him in this 
respect. 


Idid not understand Mr. Shadi Lal to 
seriously dispute the facts that the testatrix 
actually executed the Willin question, and 
that she was cognisant of the nature of her 
act. As I understood the learned Advocate’s 
argument, his contention was that the lady 
though partially sensible, did not comprehend 
the full extent and consequences of her act, 
and that she was disposing of property in 
favour of one heir and to the prejudice of 
another heir equally entitled thereto. 


Now it is well-established that while the 
mere execution of a Willraises a presumption 
that the maker of it knew and approved of 
its contents, [ Woomish Ohunder Biswas v. Raso- 
mohini Dassi (5)] the mere fact that the 
testator understood that he was making a Will 
and by it giving the whole of his property io 
one object of his regard, is not sufficient proof 
that he had “a disposing mind.” As ‘their 
Lordships of the Privy Council observed 
in the case of Harwood v. Baker (6), he 
must also have capacity to comprehend the 
extent of his property and the nature of the 

laims of others whom, by his Will, he is 
luding from all participation in his po 

. perty.” Or, in the words of Orusswell, J. in 
Sefton v. Hopwood (7): “ It is not suficient 
in order to make a Will that a man should 
be able to maintain an ordinary conversation 
and to answer familiar and easy questions. 
He must have more mind than suffices for 
that. He must have what the old lawyers 
calle? a disposing mind; he must be able to 
dispose of his property with understanding 
and reason. "his does not mean that he 
should make what other people may think 
a sensible Will or a reasonable Will or a kind 
Will. But, he must be able to understand 
his position ; he must be able to appreciate 
his property, to form a judgment with 
respect to the parties whom he ckooses to 


(5) «21 O. 279, 
(6) 3 Moore. P. C. 282, 
(7) 1 F. &nd F. 578, 
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benefit by it after his death, and if he has 
capacity for that, it suffices.” 

Mr. Shadi Lal contends that, viewed in the 
light of the above dicta, the Will of Musammat 
Indrani cannot be held to be the Will of a 
person who had full testamentary capacity. 
It is not now denied that, but for the Will, 
Pandit Onkar Lal, the caveator, would have 
been entitled to one half of the property ; 
that Musammat Indrani had been very ill 
for,about one year before her death ; that 
the Will was executed within a few “hours 
of her death, and that at the time when it 
was executed, she was practically unable to 
speak and had to communicate her wishes by 
signs. It is also in evidence that the child, 
Radhe Nath, to whom she bequeathed every- 
thing was certainly not adopted more than a 
few days before her death, indeed, in the 
previous litigation it was held by this Court 
that he was not: adopted until after the death 
of ithe -+estatrix. And, finally, it is not 
denied that Pandit Janki Nath, whois not 
friendly with the caveator, had a great deal 
to do with the drawing up of the Will and 
was present during the whole time when 
Pandit Dwarka Nath and Pandit Hari Kishen 
Kaul saw thelady. Taking all these facts 
into consideration, I am of opinion that 
Musammat Indrani, though she may have 
been aware of the fact that she was execut- 
ing a Will, had not -sufficient understanding 
to 'comprehend the extent and consequences 
of her act, and that by this Will she was 
depriving one of the heirs of all participation 
in the property. So far as I can see, she 
had no reason to favour the child, Radhe 
Nath, to the prejudice of Pandit Onkar Lal, 
and i in this connection the facts that the Will 
was actually drawn up (as found by the 
District Judge in the former case) by Pandit 
Janki Nath, who is adverse to the caveator, 
and that Pandit Janki Nath apparently never 
left the room when the lady was dying 
during the time when the witnesses were 
called to attest the Will, are, I think, import- 
ant as showing that the dying woman had 
really no free and independent volition in 
the matter. While, therefore, I agree with 
the District Judge that the testatrix did 
inlone sense signify her assent tothe Will 
ini the’ presence of the two witnesses and 
that they both thought that she understood 
what she was doing, I do not think (and it is 
clear that the District Judge was of the same 
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" opinion) that she really knew and understood, 


the full consequences of her act. The Will is 
unofficious; it was made behind the back, 
and to the detriment, of the caveator, who is 
one of the legal heirs, and it was made 
practically at death’s door. In the circum- 
stances, I think that the onus of proving 
affirmatively that the testatrix had in fact 
‘a disposing mind” rested upon the pro- 
pounder of the Will, [see Musammat Bali 
v. Hussaini Bibi (1).] In arriving at this 
conclusion, I have not been able to lose 
sight of the significant. facts that application 
for Probate was not made until after the 
expiry of four years from the date of the 
testatrix’s death, and that it is one only of 
the two surviving executors named in the 
Will who asks for Probate, the other execut- 
or declining to take action in the matter. 
I hold, therefore, though upon different 
grounds, that the petition for Probate was 


` rightly refused and l accordingly dismiss this 


appeal with custs. 


Appeal dismissed. 


PUNJAB CHIEF COURT. 
Civit Revisron No. 1297 or 1910. 
March 28, 1911. 

Present: — Sir Arthur Reid, Krt., Chief 
Judge, and Mr. Justice Kensington. 
KHAN CHAND AND GTHERS— PLAINTIFFS— 
PRTITIONERS 
VETSUS 


GOLAB RAM AND OTHERS—DEFENDANTS— 


RESPONDENTS. 

Revision—Material irregularity—Dismissal of suit 
on technical construction of a statutory provision— 
Punjab Courts Act (XVIII of 1884), s. 70 (a)—Nego- 
tiable Insirwmenis Act (XXVI of 1881), ss. 1, S8— 
Scope of s. 883—Inapflicable to hundis—“All previous 
parties” include drawer—Hundi—Presentation for 
acceptance not obligatory—Dishonouring of hundi. 
eleven days after presentation—Inability of drawer, 

The dismissal of a suit solely on a technical con- 
struction of section 83 of the Negotiable Instruments 
Act constitutes ‘material irregularity’ under section 
70 (a) of the Punjab Courts Act. ` 

The words “all previous parties” in section 83 of the 
Negotiable Instruments Act should be constrned as 
including the drawer. 

The twenty-four hours’ rule specified in sec- 
tion 83 was not intended by the Legislature to ap- 
ply to bills of exchange generally or to hundis, 

Section 83 applies only to bills of exchange in 


“which aeceptance bythe drawee is obligatory. The | 


only form of bill of exchange for which guçh aç- 
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ceptance is required by the Act is describod in the 
Act as a bill of exchange “after sight.” 

Section 88 of the Act has been inadvertently 
placed in Chapter VII instead of in what would 
seem to be its proper place immediately after 
section 63. t 

The ordinary hundi of this country comes under 
the class of bills which require presontation for pay- 
ment only and not for acceptance. 

Ram Chand v. Shadi Ram, 19 P. R 1888, referred to, 

A hundi was duly presented to the drawee who, 
after taking eleven days to consider whether ho 
would honour the draft, dishonoured it on the 
ground that he had no assets belonging to the 
drawer : 

Held, that section 83 of the Negotiable Instruments 
Act was not applicable and that the drawer was liable 
on the hundi. 

Judgment in Civil Appeal No. 83 of 1907, over- 
ruled. 

(Per Kensington, J., in his order of reference.) 

The Negotiable Instruments Act does not affect 
any local usage relating to any instrument in an 
oriental language. 

The words “all previgus parties” in section 83 ought 
not to be construed as covering the drawer. 

Nilkund v. Menshi, 10 B. 346; Ram Ravji v. Pra- 
thaddas, 20 B. 133, referred to. 

Petition, under section 70 (a) of Act XVIIL 
of 1884 as amended by Act XXY of 1899, for 
revision of the,order of the Divisional ‘Judge, 
Shahpur Division,. dated the 4th October 
1909, reversing that of the Munsif 1st class, 
Lyallpur, dated the 22nd January 1909, dec- 
reeing the claim. - : 

Rai Bahadur Lala Lal Chand, for the Peti- 


tioners. 


Rai Sahib Lala Sukh Dial and Mr. Ganpat 


` Rai, for the Reapondents. 


ORDER OF REFERENCE TO DIVISION 
BENCH. . 

Kensington, J.— (February 28th, 191i). Th 
is a revision under clause (a) of section 70 of 
‘the Punjab Courts Act; but there appears to 
be no force in the defendant’s plea that 
revision does not lie. The judgment of 
the lower Appellate Court, dismissing the 
plaintiffs’ suit solely on a technical construc- 
tion of section 83 of the Negotiable Instrp- 
ments Act, XXVI of 1881, constitutés a 
material irregularity; whether that particular 
point has or has not been rightly decided. 
The lower Appellate Court is clearly ia error 
in thinking that this is the only question to 
be determined upon the evidence i in the case, 

The suit is , brought upon four hundds 
drawn by defendants Nos. 1 to 3, as represen- 
tatives of a firm, Ram Chand Jiwan Das, in 
July 1906, on an Amritsar firm. The hundis 
were in fuyour of plaintiffs and were payable 

s 
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after various periods of from 134 to 283 days. 
They were made over to plaintiffs, who sent 
them -to another Amritsar firm, by which 
they were presented to the drawee on various 
dates as they became due. The drawee in 
each case took eleven days to consider whe- 
ther he would honour the drafts and then 
dishonoured them on the ground that he had 
no assets belonging to the drawer. Itis not 
clear whether the plaintiffs as holders then 
gave notice to the drawer prior to institution 
of the present suit on the 18th October 1907. 

Various defences were raised by the de- 
fendants, including one to the effect that the 
suit is bad in law because the drawee took 
more than twenty-four hours on presentment 
to consider whether he would honour the 
hundis or not. On this point issue No. 8 
was framed, evidently with reference to 
clause 83 of the Negotiable Instruments Act. 
The Munsif found against the defendants on 
all the defences and thereon decreed in plaint- 
iffs’ favour, but this particular issue No. 8 
was briefly disposed of by saying that, ‘“‘ac- 
cording to law it was not necessary to realise 
the consideration for the hundis within 
twenty-four hours ner was it their (plaint- 
iffs’) duty to do so.” In their appeal to 
the Divisional Judge thed efendants, inter alia, 
raised this point again specifically. The 
learned Divisional Judge observed that the 
appeal raised four separate questions, but he 
discussed none of them except the legal objec- 
As to 
this, he has found that section £3 clearly dis- 

jarges the drawer from liability and he has 
in consequence accepted the appeal and dis- 
missed plaintiffs’ suit. ' 

I must observe that the lower Appellate 
Court has dealt with the matter far too briefly. 
The question involved is one of difficulty and 
importance, and in dealing with a highly 
technical point arising out of the construction 
of ah Act with which Courts in the Panjab 
are not very familiar, there should at least 
have been some indication that the Judge 
consulted his works of reference. There is 
this much to be said for the lower Appellate 
Court, although no mention is made of it in 
the judgment, that there was on his record 
acopy of a judgment, dated the 27th May 
1907, by a learned Judge of this Court in 
Civil Appeal No. 83 of 1907, containing pas- 
sages which go to support the Divisional 
Judge’s finding. At the same time, the re- 
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marks made therein were clearly in the nature 
of an obiter dictum, tha case then before the 
Chief Court being finally disposed of on an- 
other ground. Morcov ery the lower Appellate 
Court, even if right in holding that section 
83 of the Negotiable Instruments Act applies 
to a drawer, was clearly wrong in assuming 
that the plaintiffs’ suit must, therefore, ner 
cessarily fail. Section 1 of the Act ex- 
pressly provides that nothing therein con- ` 
tained affects any local usage relating 
to; any instrument in an oriental language. 
There is evidence on the record, which 
should have been considered, showing that 
in. Amritsar a local usage prevails giving 
the drawee of hundis a period of eleven days 
ini which to decide whether he will pay or 
not. Whether this evidence establishes the 
local usage or not has still to be determined. 
I express no opinion on the point, as it is a 
matter with which the lower Appellate Court 
must deal before dismissing plaintiffs’ suit. 

At the hearing of this revision I was of 
opinion that on this ground alone there 
should be a remand to the lower Appellate 
Court for re-hearing of the appeal, but on 
farther consideration I think that the ques- 
tion of the proper construction of section 83 
of the N egotiable Instruments Act, so far as 
the drawer is concerned, and the questibn 
whether the previous dictum of this Court al- 
ready quoted is correct in law are matters of 
suci importance, not only to the plaintiffs in 
this particular case but also to the commer- 
cial community generally, that the point 
should be considered by a Division Bench. 
I ‘accordingly refer the whole case to a 
Division Bench to determine what order 
should be passed in revision. 

The point to be immediately determined, 
before dealing with any, other part of the case, 
is whether the words “all previous parties” 
in section 83 of the Actinclude-a drawer. 
My, learned brother has held that they do, 
giving no authority for his conclusion be- 
yond a reference to section 42 of the English 
Actiof 1882. The Actis given as Appendix 1 
to Bhashyam and Adiga’s Commentary on the 
Negotiable Instruments, Edition 1909. The 
words “against the drawer and indorsers” no 
doubt appear in that section 42, but I do 
not understand the -section quoted as Laving 
any! immediate applicability, as it merely 
provides that the holder must treat a non- 
accepted bill as dishonoured, The section 
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whiçh should really have been quoted seems 
to me to have been clause 2 of section 40 and 
therealso the words “drawer and all indorsers” 
no doubt, occur, but the clause has to be 
read with section 43. The argument of my 
learned brother may be ‘correct, though he 
may have inadvertently referred to the 
wrong section. It is, however, permissible 
to express a donbt whether the full conse- 
quences of his pronouncement were realized 
or whether if they had been an obiter dictum 
so far-reaching in its results would have been 
given. I will make the matter clear by tak- 
ing a very simple instance of a kind readily 
understood by all who have to deal with 
cheques, which are the simplest form of Ne- 
gotixble Instruments known to the Act, and 
which, equally with hundis, come under the 
category of bills of exchange (see section 6 
of the Act). A person A. draws a cheque in 
favour of B. on a Bank. The cheque is pre- 
sented by B. for payment by the Bank, 
which either through pressure of busi- 
ness, or possibly through negligence on 
the part of some subordinate, neglects to dis- 
honour the cheque with the usual formula 
(no assets, refer to drawer) within twenty- 
four hours after presentment. If I have 
correctly understood the dictum of my learned 
brother, the result of this delay would, in 
his opinion, be that the holder of the cheque 
would lose all remedy against the drawer A. 
I cannot suppose that section 83 of the Nego- 
tiable Instruments Act was drawn with this 
intention, though it is possible that owing 
to defective drafting the section should be 
given this remarkable interpretation. 

It does not, however, appear to me that 
there is any authority for interpreting the 
words “all previous parties” in section 83 as 
including a drawer. It will be observed that 
the English Act in,the corresponding section 
40 to 43 is less stringent as regards time 
than the Indian Act. It only uses the words 
“yvithin a reasonable time” and does not 
provide any specific period within which 
the drawee must decide on acceptance or dis- 
honour. It appears to me that as part of 
the distinction madein the Indian Act rigidly 
prescribing twenty-four hours the words 
“drawer and all indorsers” used in the English 
Act have been designedly given up and the 
words “all previous parties” adopted, I am 
doubtful whether, even if we look to the terms 
of section 83 alone, these words “all previous 
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parties ”- should be interpreted as including 
the drawer. I can only say that if they should 
be so interpreted there appears to be some 
conflict between section 83 and sections 30 
and 93 which refer more particuiarly to 
the liabilities of a drawer. It would be for 
serious cousideration, if section 83 of the Act 
is really so misleading on the question of a 
drawer’s release from liability, whether the 
matter should nat be brought to the notice 
of the Legislature in order to remove a patent 
blot on the Act. 


My own view for what itis worth, and as 
at present advised, is that the words used in 
section 83 ought not to be construed as 
covering the drawer as well as indorsers. I 
have been unable to trace any ruling directly 
bearing on the point, buba convenient sum- 
mary of case-Jaw is given under section 93 at 
page 323 of the Commentary already quoted. 
There are also two rulings of the Bombay 
High Court to some extent in point. In 
Nilkund v. Menshi (1), it is held that presen- 
tation for acceptance within reasonable time 
is a condition precedent to a right of action 
on a bill or kundi payable after sight. From 
this it would appear that the High Court, 
giving judgment in 1886, did not consider 
the twenty-four hours’ rule applicable in 
favour of a drawer, the words used being 
“within reasonable time.’ Ram Ravji v. 
Pralhuddas (2) deals with a case in which 
other points were cincerned, but the ex- 
position of the Jaw abont hundis given on 
pages 140 and 14] is of distinct assistance, 
and I take it thatthe High Court then a'so 
did not contemplate that a drawer could raise 
a plea such as has been allowed in th 
present case by application to him of the 
terms of section 83 of the Act. In Rum Chand 
v. Shadi Pam (3) the point directly concern- 
ed was one of limitation, but the effect of 
sections 7, 64, 66 and 103 of the Negotiable 
Instruments Act was considered, and, a sharp 
distinction was drawn between presentatién 
for acceptance and presentation for payment, 
from which it would seem that the learned 
Judges recognised that the drawer’s liability 
was not avoided by delay in acceptance only, 


In this connection Phul Chand v. Ganga 
Ghulam (4) has some bearing an? the point, 
(1) 10 B. 346. 
(2) 20 B. 138. 


(3) 19 P. R. 1888. 
(4) 21 A. 450. 
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though that was a case dealing with a pro- 
missory-note. The Full Bench ruling in 
Shivji Ram [Hem Raj (5) does not appear to 
me to be of much assistance. 

I have indicated my present opinion more 
with the object of making the case clear than 
because of any very decided opinion about 
the proper construction of section 83 if read 
alone, apart from other sections of the Negoti- 
able Instruments Act. Jt is dificult te be- 
lieve that the Legislature can, when framing 
the Act, have intended to give section 83 the 
very wide interpretation now placed on ib. 
lf that interpretation is correct, the Act would 
seem to require amendment, and the matter is 
not one which can be properly dealt with by a 
single Judge. The conclusion that a dishonest 
drawer of every sort of bill of exchange has 
merely to arrange with the drawee that there 
shall be a trifling delay in acceptance on 
maturity of over twenty-four hours, in order 
to secura his own release from liability, can- 
not be contemplated as a deliberate ruling of 
the Chief Court without serious misgivings as 
to its consequences in matters covering the 
daily practice of the whole commercial com- 
munity. 

The case is accordingly referred toa Divi- 
sion Bench. 

Judgment.—tThe circumstances of 
this case appear sufficiently from the order 
of reference to a Division Bench. Objection 
has again been raised before us on behalf of 
the defendants-respondents that no revision 
Ties under clause (a) of section 70 (1}, Punjab 
We overrule the objection hold- 
\ ing thatthe omissions from the judgment of 
‘the lower Appellate Conrt constitute a 

material irregularity. 

No rulings bearing on the point ander dis- 
cussion have been traced’ other than those 
quoted in the order of reference. We are in- 
clined to hold that the words “all previous 
parties” appearing in section 83 of the Nego- 
tiable Instruments Act XXVIof 1881 should 
be construed as including the drawer. To 
this extent we agree with the previous Single 
Bench ruling*of this Court, dated the 27th 
May 1907 in Civil Appeal No. 83 of 1907, 
We are, however, quite clear that section 83 
Aces not lay down lany general ruling appli- 
cable toall bills of exchange in the way in 
which the section has been interpreted by 
our learned brother. We take it as certain 

(5) 57 P. R. 1900, 
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‘that the twenty-four hours’ rule Specified in 
‘the section cannot possibly have been intend- 
ed by the Legislature to apply to bills of 
exchange generally, or in particular to hund?s 
such as those in dispute inthe 1907 case and 
in the case before us. We need not, perhaps, 
Jay stress on the extreme case of cheques, 
suggested in the order of reference, inasmuch 
as cheques are specifically provided for by 
section 84 of the Act atthe same time, apart 
from the provisions of the Indian Stamp Act, 
there is no real distinction between a post- 
dated cheque andan ordinary hundi payable 
after a certain number of days. Both are 
essentially bills of exchange made payable 
after a certain time, and if the twenty-four 
hours’ rule applies to hands, it is difficult to 
see how it could be held that it would not also 
be applicable to all bills of the same nature. 
When we look closely to the terms of section 
83, we find that it applies only to bills of 
exchange in which acceptance by the drawee 
ig obligatory. The only form of bills of ex- 
change for which such acceptance is required 
by the Act is that described in the Act as a 
bill of exchange “ after sight”. These words 
“after sight” are defined and explained in 
section 21. The procedure on such bills is 
laid down in Chapter V of the Act dealing 
with presentment, under sections 61-63. It 
will be observed that section 63 prescribes the 
twenty-four hours’ rule, and the only conclu- 
sion we can come to is that when the Negoti- 
able Instruments Act was framed, section 83 
was inadvertently placed in Chapter VII 
instead of in what would seem to be its proper 
place immediately after section 68. We have 
naturally some hesitation in putting for- 
ward an explanation of this nature, but when 
we read section 83 with many other sections 
of Ithe Act, especially section 30, we think it 
impossible to come to any other conclusion. 
We are forti%ed in this conclusion by various 
passages in the Commentaries on the Negoti- 
able Instruments Act by Chalmers, Hdition 
1897, and of Bhashyam and Adiga, Edition 
1909, under sections 21, 30, 61, 63, 83 and 
93 iof the Act. The English Act 45 and 
46 Vict. C. 61, specifies reasonable "time in 
similar cases, and it may very well be that 
reasonable time is understood in Englaud to 
mean twenty-four hours. We have, howcver, 
to bear in mind that bills of exchange after 
sight are more commonly used in England 
than in India, and cannot be safely assumed 
i 
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that the Legislature intended to apply the 
English practice to bills other than those of 
which acceptance is necessary. In this con- 
nection the discussion at page 54 of the ruling 
in Ram Ohand v. Shadi Lal (3) is instructive 
jn so far as it draws a distinction between 
presentment for acceptance and presentment 
for payment. We do not desire to lay down’ 
any general rule regarding the practice of 
commercial bills in India, but we entertain 
no doubt that the ordinary hundi of the 
country comes under the class of bills which 
require presentation for payment only and not 
for acceptance. The previous Single Bench 
decision of this Court, dated the 27th May 
1907, is. in our opinion, erroneous in 30 far as 
it applies section 83 of Negotiable Instrumetits 
Act to hundis of the usual type payable after 
a certain number of days. We desire to make 
this guite clear as the ruling in question is 
unddubtedly misleading as it stands, and has 
apparently vaused the lower Appellale Court 
to go wrong in the presert case, we observe 
thatit was prominently referred to in No. 4 
of the grounds of appeal to the lower Appel- 
late Court. 


The first Court distinctly found that the 
drawees had no money of the drawer with 
them, and on thataccount they refused pay- 
ment on presentation of the hundis in suit. 
This finding was not specifically attacked in 
appeal by the defendants and we understand 
that there is no doubt regarding its correct- 
ness. The plaintiffs, as holders of the hundis 
in suit have shown sufficient diligence in 
suing the drawer, and it is quite clear that 
the hundis were presented for payment within 
a reasonabletime. This disposes of nearly 
all the contentious matters in the suit, but we 
are unable to give a final decision, as the lower 
Appellate Court has omitted to deal with 
Nos. 1 and 4 of the points enumerated in its 
orders of the 2nd August 1909 and the 4th 
October 1909, and we have had no argument 
before us to enable usto deal with these two 
points. We accordingly accept the revision, 
and set aside the Divisional Judge’s decree as 
having been given on an erroneous decision 
that the drawer is relieved of responsibility 
under the provisions of section 83 of the Act. 
We must remand the case to the lower Ap- 
pellate Court for fresh decision of the appeal 
before it with reference to the specified points 
Nos. 1 and 4; and to those only. 2 
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Court-fee in this Court will be refunded © 
the plaintiffs-petitioners, and the rémaining 
costs of revision will be costs of the cause. 
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ANOTHER—-DEFEN DANTS—-RESPON DENTS. 
Mortgage —Purchaser of mortgaged property —Mort- 
gage suit—Purchaser not made party—Mortgage, whe 
ne be proved against him again. i ; 
hen a mortgagee has obtained a 
his mortgage, the validity of the ates a 
again be proved against a` purchaser who was 
not a party to the suit on the mortgage and who 
ought to be given an opportunity of redeeming it 
if valid. $ 
Protab Chandra Mandal v. Ishan s 
40. v. N. 266, distinguished. eee PROTINI 
Defendant No. 2 executed .a mortgage i uy 
of the plaintiff. Deferdant No. 1 perme ies 
mortgaged property and got possession of it. The 
plaintiff obtained a decree but defendant No. 1 
was noparty to it. In execution, the property 
was put up for sale and purchased by the plain- 
tiff, Defendant No.1 filed a claim which was suc- 
cessful and the plaintiff sued for confirmation of pos- 
session : 
i Held, that as the plaintiff had not proved the 
genuineness of the mortgage in the presence of 
defendant No.1, who denied it, and had also not 
given him an opportunity of redeeming, the suit as 
framed was not maintainable. 
Har Pershad Lal v. Dal Mardan Singh J 
N. 728; 1 ©. L. J. 871; 32 C. 891 HEN s 
Bhattar v. Jogendra Nath Mitter, 11 ©. W. N. 
5 C. L. J. 315, referred to and distinguished. , 


. Appeal from the decree of the Sub-Judge 
of Hooghly, dated April 19th, 1909 revers- 
ing that of the Munsif of Serampore, dated 
April 24th, 1998. 

Babus Hara Kumar Mitra and Sara 
Mitra, for the Appellant. pois 

Babu Shoshi Sekhar Bose, for the Respond- 
ents. 

Judgment.—tThe father of the 2nd 
defendant in this suit is said to have execut- 
ed a mortgage in favour of the father of the 
plaintiff in 1891. The lst defendant is said 
to have bought the same property in 1872 but 
this has been disbelieved. It is clear, however 
that he boaght itin 1901 at a sale under the 
Public Demands Recovery Act and after 
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bringing a~cuit for possession, he obtained 
possessžou in 1903. In 1902, the plaintiff sued 
on the mortgage, obtained a decree, and in 
“execntion put up the land for sale and bought 
it himself. Heobtained possession in 1905. 
The 1st defendant then filedaclaim which was 
successful, and the plaintiff in consequence 
brought the present suit for confirmation of 
possession. : 

The Munsif, deres. the suit but the 
learned Subordinate Judge on appeal has dis- 
missed it on the ground that the plaintiff 
ought to have given the Ist defendant an op- 
portunity both of attacking the validity of 
the mortgage and also of redeeming it, if 
valid. As the plaintiff had not proved the 
genuineness of the mortgage in the presence 
of the lst defendant and had also not given 
him an opportunity of redeeming, the lower 
Appellate Court held taat the suit, as framed, 
was not maintainable and dismissed it. 

The plaintiff appeals and it is contended on 
his behalf (1} that he need not prove the 
mortgage in this suit nor give the defendant 
an opportunity toredeem, and (2) that in 
any case the suit ought to be decreed after 
allowing the defendant to redeem. 

The learned Pleader for the appellant has 
called my attention to paragraph 1758 of 
Mr. H.S. Gour’s work on the Law of Trans- 
fer in British India.. The paragraph, how- 
ever, appears to deal more with English 
than with Indian practice. In India ac- 
cording to paragraphs Nos. 1765, 1773 et 

N seq., it would seem that a purchaser not 
joined in a mortgage-suit is unaffected by 
the decree and can have the accounts re-open- 
ed and presumably the genuineness of the 
mortgage proved. Reference has also been 
made to the.case of’ Protab Ohandra Mandal 
v. Ishan Ohander Ohowdhury (1). In that case 
it was l.. ld that a puisne purchaser, in a case 
of this nalure, could only have a right to re- 
deem and could not sue prior mortgagees, 
who had purchased in execution of a decree 
on their mortgage, for possession.. It is ar- 
gued that ifin Such a case the puisne pur- 
chaser could not sue for recovery of posses- 
sion, the prior mortgagee must be entitled to 
sue for confiymation of his possession, if it is 
threatened. But, as pointed out in Sarat 
Chandra v. Shiekh Meher (2), the point was 
-decided the other way in Qirtsh Chunder 

(1) 40. W. N. 266. a : d 

(2) 4 C D. J. 490. 


| 
ol 
OASES. 
| 
i , ° 
Mandai v. Iswar Ohander Rai (3); aad, more- 


over, L‘observe that even in Protab Chandra 
Mandal v. Ishan Chandra Chowdhury (1), the 
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case! was at first remanded for a finding - ` 


whether the mortgage was genuine. 

The case of Har Pershad Lal v. Dal Mar- 
dan Singh (4), simply shows that the. prior 
mortgagee i inacaseof this nature, can sue 
for | possession, ifhe gives the defendant an 
opportunity, toredeem. But in that case the 
mortgage was admitted, being recited in the 
defendant’s title deed. In Ganaga Das Bhatter 
v. Jogendra Nuth Mitter(5) also, the validity of 
the original mortgage was not questioned in 
this Court, though it had been contested in 
the Courts below and had been decided in 
mortgagee’s favour. 

I can find no authority for the proposition 
that; when a mortgagee has obtained a decree 
on his mortgage the validity of his mortgage 
must be taken as established, and need not 
be proved again against a purchaser, who 
was not a party to the suit on the mortgage, : 
And; I observe that the opposite view is 
taken in Dr. Ghose’s Work on Mortgages, page 
864 (3rd Edition). 

Itlseems only just that the decree obtained 
by the plaintiff on his mortgage should not 
be binding on the lst defendant, and in that 
case [[ can see no reason why he should not 
be entitled to attack the validity of the mort- 
gagejas he has done in this suit. The genn- 
inen¢ss of the mortgage was denied in the 
written statement and definitely raised in the ` 
issues. The question was not decided by the 
Munsif who, I regres to observe, did not at- 
temptin his judgment to decide the issues, one 
by one. He held that on that point defend- 
ant No. 1 was bound by the plaintiff’s decree, 
which i is certainly not the case, as the learned 
Subordinate Judge has rightly pointed out. 
The Sub-Judge found that tHe mortgage had 
not been proved, and as the bond was not 
even |produced, his decision on this point 
cannot be assailed. 

`- In jthese circumstances, 1 think the suit 
was rightly dismissed. On the evidence as 
it stands, a remand for a finding whether the 
mortgage was genuine would clearly be of 
no use to tha plaintiff, and he bas no right 
to ask for an opportunity to give further 


evidence. The genuineness of the bond was, 
(3) 40. W. N. 452. 
(4) 9 0. W. N. 728; 1 0. L. J. 871; 32 C. 891. 
OE Inc. W. N. 403; 5 C. I, J. 815. 
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as I have said, denied from the first in the 
written statement and was put definitely in 
issue. Ido not think that any good reason’ 
could be recorded under Order, ALI, rule 27, 
for permitting the introduction offfurther evi- 
dence, which seems to have been deliberately 
withheld. The appeal will accordingly be 
dismissed with costs. 
Appeal dismissed. 





CALCUTTA HIGH COURT. 
Seconp Cryin APPRAL No. 1858 or 1908. 
January 29, 1911. 
Present:—Mr. Justico Mookerjee and 
Mr. Justice Teunon. 

HARIHAR CHATTOPADHYAYA— 
PLAINTIFF APPELLANT 

é versus 

DINU BERA— DEFENDANT—RESPONDENT. 

Bengal Tenancy Act (VIII of 1885), ss. 21, 44, 45, 
182—Homestead—Raiyat holding land at another vil- 
lage under different landlord—Hjectment—Non-occu- 
pancy raiyab—Eapiration of term. 

The land in dispute waz let to the defend- 
ant in 1896 for three years. Upon the expiry 
of that.term, he was allowed to hold over and on 
October 12th, 1905, the plaintiff-landlord served 
him with notice to quit the land on April 14th, 
1906. A suit for ejectment was filed on Decem- 
ber 4th, 1906: 

Held, that as the notice was not served within 


six months before the expiration ofthe term, nor . 


the suit instituted within six months after the 
expiration of the term, the suit was barred under 
sections 44 and 45 of the Bengal Tenancy Act. 

Obiter dictum :—The provisions of the Bengal Ten- 
ancy Act areapplicable to the homestead of a person 
who is a raiyat, although he is not a raiyat of the 
village in which the homestead land is situated and 
is not a raiyat of the same landlord as the landlord 
of the homestead land. 

Kripa Nath Chakravarti v. Sheikh Anu, 40. L. J. 
322; 10 O. W. N. 944, relied upon. 

Appeal from the decree of the Sub-Jndge 
of 24-Pergannahs, dated May 8th, 1900, re- 
versing that of the Munsif of Alipur, dated 
July 9th, 1907. i 

Babus Mohendra Nath Roy and Dhirendra 
Nath Kastagir, for the Appellant. 

- Babus Basanta Kumar Bose and Atul Krishna 
Roy, for the Respondent. 

, Judgment.—This is an appeal on 
behalf of the plaintiff in a suit for eject- 
ment and recovery of rent and damages. 
The case for the plaintif was that the land 
in dispute was let ont to the defendant on 
the 20th July 1896 for a term of three years; 
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that after the expiration of the term of the 
tenancy, the defendant was allowed to hold 
over; that on thel2th October 1905, the 
plaintiff served upon the defendant a 
notice to quit the land on the 14th April 1906; 
that in spite of the service of such notice 
the defendant has continued in occupation, 
and that consequently on the 4th December 
1906 the plaintiff commenced this action to 
eject the defendant as a trespasser. He 
further claimed rent for the year 1812, that 
is, up to the date on which the defendant was 
asked to vacate the premises, and damages 
for use and occupation thereafter. The de- 
fendant resisted the claim, substantially on 
the ground that his tenancy was not termin- 
able, and that as a matter oflaw it had not 
been validly terminated by the steps taken by 
the plaintif. 

The Court of first instanze found that the 
defendant was not shown to be a ryot in res- 
pect of other lands in the same village; 
that he had not acquired a right of occu- 
pancy in the land in dispute which had been 
taken by him for purposes of homestead and 
had been used by him as such, and that con- 
sequently his tenancy in respect of this land 
was terminable and had been términated by 
the notice to quit served upon him. In 
this view the Court of first instance decreed 
the snit, both as regards the prayer for 
ejectment and the claim for rent and 
damages. 

Upon appeal, the learned Snbordinate 
Judge has reversed this decree. He has 
held that the combined effect of sections 21 
and 132 of the Bengal Tenancy Act is to cox 
fer upon the defendant the status of an oc- 
cupancy ryoé in respect of the land in suit, 
and that consequently he is not liable to be 
ejected. In this view the Subordinate Judge 
has dismissed the suit. 

The plaintiff has now appealed to this 
Court and on his behalf it has been econ- 
tended that the defendant has not acquired 
a right of occupancy in the land in suit, that 
the Subordinate Judge has overlooked 
material evidence on the question of the 
occupation of other lands in the village asa 
ryot, and finally, that in any evert the plain- 
tiff is entitled to a decree for rentup to the 
date of the institution of the suit. 

In our opinion, in so far as the claim for 
ejectment is concerned, the plaintiff cannot 


`, 


a 
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possibly succeed. But before we deal with 
the question of the status of the defendant, it 
is necessary to advert fora moment to the 
finding of the Subordinate Judge that the 
defendant is a ryot in respect of other lands 
in the village. That finding has been at- 
tacked on behalf of the appellant on the 
ground that the Subordinate Judge has 
erroneously stated that the plaintiff has not 
adduced ary evidence to rebut that on the 
side of the defendant, to prove that he holds 
other lands in the village under different pro- 
prietors and that he has acquired a right of 
occupancy in these lands. No doubt, the 


expression used by the learned Subordinate. 


Judge is open to criticism, but we are unable 
to hold that he has overlooked the evidence 
mentioned in the judgment of the Court of 
first instance. We must, therefore, proceed on 
the assumption that the defendant has been 
rightly. found by the Subordinate Judge to 
be ryot in respect of other lands in the same 
village. In fact, the Subordinate Judge has 
found that the defendant has been a cultivat- 
ing vyot of other lands in the village for 
more than 25 or 30 years before the suit. 
In other words, he wes a settled ryot in 
respect of those lands at the time when the 
leage of the land now in dispute was granted 
to him. The question, therefore, arises 
whether section 21 of the Bengal Tenancy Act 
read with section 182 is sufficient to confer 
upon the defendant the status of an occupar.cy 
ryot in respect of the homestead land now in 


dispute. 

Now. section 182 provides that when a 
ryot holds his homestead otherwise than as 
part of his holding as a ryot, the incidents 
of his tenancy of the homestead shall be re- 
gulated by local custom or usage, and, sub- 
ject to lical custom or usage, by the pro- 
visions of ihe Act applicable to land held by 
a ryot. Inthe case before us, no evidence 
bah been accuced on behalf of either party 
to show tlat there is any „local custom or 
usage applicable to the incidents of the ten- 
ancy in question. Consequently,the incidents 
of the tenancy must be governed by the pro- 
visions of the Act applicable to land held by a 
ayot. The learned Vakil for the appellant has, 
however, contended that as the land now in 
dispute is not held under the same landlord 
as the land cultivated by the defendant, sec- 
tion 182 has no application. This contention 
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is opposed to the judgment of Mr. Justice 
Geidt in the case of Protap Chandra v. Brsest. « 
war Pramanick (1) and to the.decision of thig 
Court in the case of Kripa Nath Chakravart¢ 
v. Sheikh Anu (2). The case last mentioned 
lays down that the provisions of the Bengal 
Tenancy Act applicable to the homestead of a - 
person whois a ryot, although he is not 
a ryot of the. village in which the 
homestead land is situated and is not a 
ryot of the same landlord as the landlord of 
the homestead land. lt may be observed 
that this view is justified by the language 
l x ; 
nged in section 182 and we see no reason to 
restrict the operation of that section by im- 
porting into it words not to be found there- 
in. Consequently, we must hold that, al- 
though the land in dispute is homestead land, 
asiit is held by the defendant, who is a ryot 
otherwise than as part of hig holdings as a 
rybt, the incidents of his tenancy are, in the 
absence of ang local custom or usage, re- 
gulated by the provisions of the Bengal Ten- 
ancy Act applicable-to land held by a ryot. 
Prima facie, therefore, the provisions of sec- 
tion 21 are applicable. But the learned 
Vakil for the appellant has contended that. 
before section 21 can be applied, it must be 
shown that the land in suit has been held by 
the defendantas a ryot, because sub-sec- 
tion (1) of section 21 ‘provides that every 
person ‘who is a settled ryot of a village with. 
iu the meaning of section 20 shall have a 
right of occupancy inallland for the time 
being “held by him as a yot in that vil- 
lage.” ° The learned Vakil for the appellant 
has conceded that his contention is opposed 
to the decision of Mr. Justice Rampini in the 
case, of Munshi Golam Mollah v. Abdul Sowar 
(8), but he has argued that in that decision 
sufficient weight was not attached to the 
qualifying words ‘held by Nimas a ryot in 
that! village.’ Upon the arguments «hich 
have been addressed to us, we need not de- 
cide this question for the purposes of ihe 
case! befcre us and when it arises in a case 
where it really calls for decision, the matter 
may jrequire further consideration, But we 
are of opinion that the plaintiff must fail 
on another ground. The suit is clearly 
barred under sections 44 and 45 of the Ben- 
gal Tenancy Act. Section 45, as it stood 
(1) 9 C. W. N. 416. 


(2) 4 C. L. J. 382; 10 C. W. N. 944, 
(8) 13 C. L. J. 255; 9 Ind. Cas. 922, 
| 
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_at the time of the institution of the suit, 
provides thata suit for ejectment on the 
ground of expiration of the term of a lease 
shall not be instituted against a non-occu- 
pancy-ryot unless notice to quit bas been 
served on the ryot not less than six months 
before the expiration of the term and shall 
not be instituted after six months from the 
expiration of the term. Now, the defendant 
has been found tobe avryot. Evenif if is 
assumed that he is notan occupancy-ryoé in 
respect of the disputed land because, as the 
learned Vakil for the appellant contends, 
section 21 has no application to theland in 
suit, he is at least a non-occupancy-ryot. 
Hence, before the defendant is ejected, the 
requirements of section 45 must be fulfilled. 
But it cannot be disputed that no notice to 
quit was served on the defendant within six 
months before the expiration of the term, 
that is, within six months before the 20th 
July 1899. Nor has the present suit been 
instituted within six months after the expi- 
ration of the term. Itis obvious, therefore, 
that section 45 is a bar to the claim for evic- 
tion of the defendant and the refusal of the 
Court below to make adecree for ejectment 
was correct, 

In so far as the claim for rent is concerz- 
ed, the learned Vakil for the respondent has 
conceded that the matter has been overlooked 
by the Subordinate Judge. We observe, 
however, that interest was claimed by the 
plaintiff at therate of 75 per cent. per annum 
under the terms of the lease. Under sec- 
tion 178, sub-section (3), clause (g) of the 
Bengal Tenancy Act, nothing in any contract 
made between a landlord and a tenant after 
the passing of the Act, can affect the provi- 
sions of section 67 relating to interest payable 
on arrears of rent. Consequently, the plain- 
tiff is not entitled to claim interest ata 
rate higher than 12 per cent. per annum. 
A decree, therefore, will be made in favour 
of the plaintiff for the rent of the year 1312 
and the first two instalments of 1313 with in- 
terest at 12 per cent. per annum. 

The result, therefore, is that the decree of 
the Court below, in so far as it dismisses the 
claim for ejectment, must be affirmed: but 
in so far as it dismisses the claim for rent 
and damages it must be reversed, and in lieu 
thereof a decree will be made in favour of the 
plaintiff as stated. The plaintiff must pay 
‘the defendant his costs in the Court of 


first instance and in the Court of appeal be- 
low; but there willbe no order for costs in 
this Court. 


PUNJAB CHIEF COURT. 
Crivit Revision No. 828 or 1910. 
April 18, 1911. 

Preseni: Mr. Justice Rattigan. 
SINGER MANUFACTURING COMPANY, 
DELHI—P tarntirr—Petitionsar 
versus 
YAR MUHAMMAD KHAN AND ANOTHER 


DEFENDANTS— RESPONDENTS, 

Ciril Procedure Code (Act V of 1908), O. FI, r. 14, 
0. XIX, r. 1—Plaint—Signing and verification—Plain- 
tif company incorporated in foreign country — Signature 
and verification by person holding general power-of- 
attorney—“Principal officer.” 

There is nothing in rule 1, Order XIX, Civil Pro- 
cedure Code, to exclude from its operation a foreign 
company which is not incorporated assuchin this 
country. 

Singer Manufacturing Company v. Baij Nath, 30 
©. 103, followed. 

A plaint was filed in the Delhi Court on behalf of the 
Singer Manufacturing Company, which is incorporat- 
ed in the United States of America and carries on an 
extensive business in respect of the sale of sewing- 


` machines in various parts of this country. The plaint 


was signed and verified on behalf of the company by 
oze M. who had been appointed agent for the com- 
pany at Delhi by P. who, in his turn, held a general 
power-of-attorney from the Company’s accredited 
English Agents authorizing him to act for the Com- 
pany as their generalattorney and agent in British 
India and to appointsub-agents therein: 

Held, that the plaint was duly signed and verified 
on behalf of the Company, M. being the person 
having special knowledge of the facts relating to the 
claim and holding a general power-of-attorney for the 
Delhi District, by which he was duly authorized to 
sign the plaint on behalf of the absent company, and 
that he was also the ‘principal officer’ of the Company 
within the meaning of Order XIX, rule 1, and Com- 
petent, as such, to sign and verify the plaint. 


Petition, under section 25 of Act IX 2È 
1887, for revision of the order of the Judge 
Small Cause Court, Delhi, dated the 16th No- 
vember 1909, rejecting petitioner’s plaint. 

Messrs. Bevan-Petman, and Obedulla, for 
the Petitioner. 

Mr. Abdul Kadir, for the Respondent. 


gudgment.—In this case the Judge of 
the Small Cause Court, Delhi, has rejected tha 
plaint on the ground that itis not duly signed 
and verified. The plaintiff is the Singer Mang. 
facturing Company, a Company which appears 
to have been incorporated in the ws. A 
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and which carries on an extensive business 
in respect of the sale of Sewing-Machines in 
various parts sf this country. The present 
plaint has been signed and verified on behalf 
of the said Company by one Macaddum who 
has been appointed agent for the Company ab 
Delhi by a Mr. Petell who, in his turn, holds 
a general power-of- attorney from the Com- 
pany’s accredited English agent authorizing 
him to act for the Company as their general 
attorney and agent in British India, and to 
appoint sub-agents therein. It is not denied 
that Mr. Macaddum has special knowledge of 
the facts relating to the present claim and 
that he holds a general power-of-attorney 
from Mr. Petell for the Delhi District, but it 
is urged that his signature to the plaint is 
not sufficient for the purposes of Order VI, 
rule 14, of the Civil Procedure Code. I do 
not think there is any force in this argument. 
The plaintiff-Company is “absent” and Mr. 
Macaddum is, inmy opinion, duly authorized by 
the power-of-attorney which he holds, to sign 
the plaint. As the agent of the Delhi branch, 
moreover, he is a “principal officer” of the 
Company within the meaning of Order XXIX, 
rule 1 of the Code, and ccmpetent, as sách, 
to sign and verify the plaint. In this connec- 
tion, I might add that I see no reason to 


4 differ from the decision of the High Court of 


Calcutta in Singer Manufacturing Company v. 
Baij Nath (1), to the effect that there is 
nothing in this rule to exclude from its oper- 
ation a foreign Company which is not incor- 
‘porated as such in this country, I also 
find that in Circular No. 28 of 1898 the 
Allahabad High Court held that a plaint 
which had been signed by an agent of this 
very Company in circumstances similar to 
those of the present case, had been duly 
signed for the purposes of section 51 of the 
Civil Procedure Code of 1882. The Judge of 
the Small Cause Court in rejecting the plaint 
as not duly signed relies upon Neharku v. 
Madho (2) but as that case is in no way in 
point 1 can only surmise that he has given a 
“wrong reference. I have, however, consult- 
ed the „authorities and I cannot find any 
ruling of this Court which supports his con- 
clusions. Jaccordingly accept this petition, 
and setting aside the order of the lower Court 
I direct that the record be returned to it 


with orders to accept the plaint and proceed 
(1) 39 C. 108. 
(2) 107 P. 8. 1907. 
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vith the hearing of the case. Costs to abide 
the event, 

| The delay in disposing of this petition has 
beer due to the fact that Mr. Abdul Kadir 
who appears for respondent No, 2 alone; was 
etroneously supposed by the officers of this 
Court to be Counsel for both respondents, 
with the result that notica was not issued to 
respondent No.1. The latter has new re- ` 
ceived notice, but has put in no appearance 
and this order is consequently ex parte against 
him. 





PUNJAB CHIEF COURT. 
Civ Revisron No. 2180 or 1910. 
April 18, 1911. 
Present:—Mr. Justice Rattigan, 
ALLAH DITTA—Petitioner 
VErSUS 

| KARAM CHAND— RESPONDENT. 

| Limitation Act (IX of 1908), s. 19—Acknowledgment 
Deposition, when an acknowledgment—Application 
signed by mortgagor’s widow. 

: A deposition, containing an admission, may amount 
to an acknowledgment within the meaning and for 
the purposes of section 19 of the Limitation Act, pro- 
vided it is duly signed by the deponont. 

| Venkata v. Parthasaradhi, 16 M. 220; Periavenkanu- 
daya v. Subramanian Chetti, 20 M; 239, referred to. 

An application signed by the widow of a deceased 
mortgagor distinctly admitsing the mortgage con- 
stitutes an acknowledgment sufficient to save 
limitation. 


| Petition, under section 70 (a) ot Act XVIII 
of 1884, as amended by Act XXV of 1899, for 
pasion of the order of the District Judge, 
Gurdaspur, dated the 29th April 1916, revers- 
ing ‘that of the Ist Class Munsif, Pathankot, 
in Gurdaspur District, dated the 16th March ‘ 
ing plaintiff’s claim. 

Mr. Roshan Lal, for the Petitioner. 

Lala Hart Ohand, for the Respondent. 

Judgment.—Thé so-called acknow- 
ledgments by Labhu to which the District 
Judge refers, were statements made by him 
during certain execution proceedings but in 
neither case was the statement “signed” by 
Labho. A deposition, containing an admis- 
si may possibly amount to “an acknowledg- 

nt” within the meaning and for the pur- 

= os of section 19 of the Indian Limitation 
Act. [Venkatta v. Parthasadhi (1), Periaven- 
kanudaya v. Subramanian Ohetti (2)] but only 
iftit is duly “ signed” by the deponent. 

Mr. Hari Chand, however, points out that 


(1) 16 M. 220, 
(2) 20 M. 239, 
1 


| 
| 
| 
| 
{ 
' 
| 
| 
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MAKHDUM BAKHSH v. MUHAMMAD NAZIR KHAN. 


Musammat Kauri (the widow of Labhu) in 
her written application dated 10th May 
1904, distinctly admitted that a house was 
on mortgage with Labhu Shah (plaintiff’s 
father), and that this application was duly 
signed by the woman. I find that this is so, 
and that this acknowledgment is sufficient 
to save limitation. I accordingly reject this 
petition. Costs in this Court will abide the 
event, 
Petition rejected. 





ALLAHABAD HIGH COURT. 
Seconp ivit Appear No. 518 or 1910. 
Februrry 16, 1911. 
Present:—Mr. Justice Karamat Hussain. 
MAKHDUM BUKHSH—Drrenpant— 
APPELLANT 

versus ` 

MUHAMMAD NAZIR KHAN— PLAINTIFF 
` AND ANOTHER— DERENDANT— RESPONDENT. 

Muhammadan Law—Pre-emption—Talab-i-mowas- 
sabat—“Mera shufa”, whether constitutes valid demand. 

The words “mera shufa” repeated twice do not by 
themselves constitute a valid talab-i-mowsabat nunder 
the Muhammadan Law. 

Ahsanulhug v. Kallan, 6 A. L. J. 15; 1 Ind. Cas. 85; 
Ahmad Shah Khan v. Abadi Begam, A. W. N. (1897) 
23; Muhammad Yunis Khan v. Muhammad Yusuf, A. 
W. N. (1897) 93, distinguished. 

Second appeal from the decision of the 
Additional Subordinate Judge of Mainpuri, 
dated the 7th of April 1910. 

Mr. Abdul Raoof (with him Mr. Ahmad 
Kareem), for the Appellant. 

Mr. Govind Prashad, for the Respondents. 

Judgment,.—tThis wasa suit for pre- 
emption on the basis of the Hanafi Law, 
and the question to be decided is whether 
the expressious used by the pre-emptor in 
making the talab-i-mowasibat do or do 
not amount to a claim for pre-emption. The 
first Court came to the conclusion that they 
did not. The lower Appellate Court came 
to the conclusion that they did and decreed 
the suit. The defendant comes here in 
second appeal and his learned Counsel con- 
tends that the expressions used by the pre- 
emptor are not sufficient to constitute the first 
demand. 

The lower Appellate Court in its judg- 
ment remarks as follows:—‘In the present 
case the words used were ‘mera shufa’ 
repeated twice. The plaintiff also asked 
those present to bear witness toit. He then 
immediately went inside the house, brought 
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the money and, being accompanied by the 
witnesses, went to the vendee, offered him 


the money and made the second demand. 


The words uttered at the first demand amply 
and clearly show that the plaintiff had 
a clear intention of demanding his right 
vide Ahmad Shah v. Abadi Beyam (1); Mo- 
hammad Yunis Khan v. Mohammad Usuf (2); 
Ahsanulhug v. Kallan (8). 

The Hanafi Law on the question of first 
demand is very clear. Some expressions 
showing that the pre-emptor claims pre-emp- 
tion must be used. The expression used 
in the present case; as found by the lower 
Court is” mera shufa”, which only gives 
an information that the pre-emptor has the 
right topre-empt. There is nothing in the 
expression to show that, in addition to the 
information given by him, he claims to 
pre-empt. A pre-emptor may say” I am a 
pre-emptor but I do not claim to pre-emrt”’ 
or he may say “I am a pre-emptor and 
I claim to pre-empt ”. The -fact that the 
expression “I am a pre-emptor ” may be 
used together with a claim to pre-empt as 
well as with a wazver of that claim, con- 
clusively shows that the expression “I am 
a pre-emptor’’ does not in afiy way convey 
the idea that the pre-emptor does claim to 
pre-empt. The point is covered by an un- 
reported decision of this Court in 8. A. No. 
1059 of 1901 decided on the lst of December 
1903 and I quote the following extract 
from the judgment: “As to the decision 
of the case upon the principle of Muham 
madan Law, we find ourselves driven to the 
conclusion that no right has been acquired 
by the plaintiff under that law. We can- 
not find that merely for the plaintiff to 
say ‘I am a pre-emptor, my right extends 
to the land’ constitutes a talab-2-mowasibut 
either by express terms or by implication. 
There is aconccurrence of authority spon 
the subject. It is immaterial according to 
the Hedaya in what words ,the claim is 
preferred. It is sufficient that they indicate 
a claim. But we have nothing in the ex- 
pressions used in this case to-make it 
possible to say that such a claifn has been 
made or can beinferred. Mr. Justice Amir 
Ali, in his work upon Muhammedan Law, Vol. 
J,page 597, following the past authorities, says: 

(1) A. W. N. (1897) 23. ° 


(2) A. W. N. (1897) 93. 7 
6A L. J. 15; 1 Ind. Cas. 85, 
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“ If a pre-emptor were to say to the pur- 
chaser, I am thy pre-emptor a shufee it 
would be void. The result of this is clear 
that a mere expression or declaration of 
his right does not itself show that he wishes 
to enforce that right. We find ourselves 
constrained to overrule the claim of the pre- 
emptor-appellant and hold that the first 
demand necessary under the Muhammadan 
Law has not been made”. 


In addition to the authorities cited in the 
unreported case, I cite the following from 
Baillee’s Muhammadan Law “ There is some 
difference as to the words in which the de- 
mand should be expressed. But the better 
opinion is that it is lawful in any words 
that ¢ntelligibly express the demand. : So that 
if the pre-emptor should say “I have de- 
manded or I demand pre-emption ”’ it would 
be lawful; but if he were b say “ I am, 
thy shafee or pre-emptor, ‘I take thy 
mention’ it would be void” (Book on Pre-emp- 
tion. Ch. III, page 487, Edition 2nd). There 
is nothing technical in this rule of Mubam- 
madan Law. Jt is based on the canons of 
interpretation which determine the intention 
of a person. The intention is to be gather- 
ed from expressions used by that person and 
not from words which have not been used 
by him. The expression ‘I am a pre-emptor’ 
only gives information that the speaker is 
a pre-emptor of what'the pre- emptor is go- 
„ing to do, but the words‘ ‘Ihave demand- 
ed” or “Ido demand pre-emption ” show an 
intention to claim pre-emption. 

The case of Ahsanulhag v. Kallan (8) has 
no application to the ‘acts of the pre- 
sent case, because according to the remarks 
made by the learned Judges in that case, 
it appears, that a demand was made. The 
learned Judges say, — The plaintiff in his 
evidępce states that as soon as he heard 
of the purchase from a friend he at once 
said ‘I am a pre-emptor’, I kave a claim 
(main shafee* hun mera hag hat). The 
words the plaintiff used were probably 
equivocal but a witness named Abdul Ghafoor 
was callede and he says -that when the 
plaintiff was informed that the house was 
sold he at once saidthat he was a pre-emptor 
and would take the house and told Nanhi, 
his brother, to take money and asked us to 
accompany him”. The rulings in Ahmad 


Shah Khan v. Abadi Begam (1) and Muhum-~ 
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jag Yunis Khan v. Muhammad Usuf (2) 
do hot apply to the facts of this case. 

The result i is, that I hold that the ex- 
pression found by the lower Appellate Court 
to have been used by pre- -emptor “ mera 
shafee” does not constitute a talab-i-mowasibat 
within the meaning of that expression 
under the Muhammadan Law. I, therefore, 
allow the appeal, set aside the decree of 
the lower Appellate Court and restore’ that 
of the Court of first instance with costs in- 
cluding fees on the higher scale. 

i Appeal allowed. 





| ALLAHABAD HIGH COURT. 
Secon Civic Appear No. 438 or 1910. 
April 3, 1911. 
| Present:—Mr. Justice Banerji and 
| Mg. Justice Griffin. 
Pandit BENI MADHO AND OTHERS— 
PLAINTIFFS— APPELLANTS 
i versus 
BHAGWAN PRASAD AND OTHERS— 
DEFENDANTS— RESPONDENTS. 

Ashigninent of Government Revenue—Right of Govern- 
ment, to remit such revenue—Assignee bound by 
TEMISELON. 

The assignee of Government revenue takes the 
assignment subject to all the rights of Government 
to assess, enhance, reduce, remit or suspend the 
revenue. Hence, if the Government remits a portion 
of the assigned revenue the assignee cannot realize 
that portion from the zemindars. 

Sécund appeal from the decision of the 
District Judge of Muttra, dated the 21st Feb- 
ruary 1910, : 

Mr. Mohan Lal Sandal, for the Appellant. 

Mr. G. L. Agarwala, for the Respondents. 

Judgment.—tThis appeal arises out 
of a suit brought by the plaintiffs-appellants, 
who iare assignees of Government revenue, 
to recover from the defendants who are land- 
holders arrears of revenue payable by them. 
It appears that during the period in res- 
pect; of which arrears of revenue are 
claimed a portion of the revenue was re- 
mitted by Government on account of famine. 
The defendants claimed a deduction of this 
amount out of the arrears claimed. The 
Courts below have granted the deduction pray- 
ed for. Hence this appeal. The contention 
on the part of the appellants is that the Gov- 
ernment having assigned the revenue was not 
competent to grant a remission, and that such 
remission could not deprive the plaintiffs of 
theiriright to the revenue assigned to them, 
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It appears that the assignment in favour 
of the plaintiffs was originally made by the 
-Maharaja Sindia and was continued by the 
British Government. There is nothing to 
show that under the terms of the assignment 
it was agreed between the Government and 
the assignees that there should be no alter- 
ation in the amount of the revenue assigned. 
‘In the absence of any such agreement we 
‘must hold that the assignees took the 
‘assignment subject- to the ordinary rights 


of the Government to assess or reduce 
-or in seasons of calamity to remit the 
whole or a part of the revenue. This 


‘is manifest from the provisions of section 
‘58 sub-section (2) of Act No. III of 1901. 
That sub-section provides that “revenue may 
be assessed on land notwithstanding that 
the revenue by reason of its having been as- 
signed, released, compounded for or redeemed 
is not payable to the Government.” Again, 
in the case of fluvial action, the Government 
has the power under section $9, sub-section 
(2), to revise the assessment, and the rules 
framed by the Board of Revenue for such re- 
vision contain a distinct provision to the 


effect that assessment of muhals of which 
the revenue has been wholly assigned 
will be Hable to revision in the same 


manner and to the same extent as mahals 
with payable revenue (see rule 55 
printed on page 158 of Mr. Agarwala’s Edi- 
‘tion of the Land Revenue Act.] Any other 
view would cause immense hardships both 
to land-holders and tenants under, section 51 
of the Agra Tenancy Act where remission of 
revenue is granted the Jand-holder is bound 
to grant a remission of rent to the extent 
of twice the amount of the revenue remitted. 
If the contention of the appellants is right, 
‘although under section 51 the land-holder 
would be bound to grant a remission to his 
tenants, he himself would be liable notwith- 
standing the remission to pay the full amount 
of revenue to the assignees of it. It is urged 
ov behalf of the appellant that it is only in 
the case of revenue payable to Government 
that a remission can be granted to tenants 
under section 51 and that, therefore, land- 
holders will not be prejudiced; assuming this 
contention to be valid, tenants would have 
no remedy in times of calamity if the land 
occupied by them happens to be situated in 
a locality the revenue of which has been 
assigned by the Government to a third party. 
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Such surely could not be the intention of the 
Legislature. In our opinion an assignee of 
“Government revenue takes the assignment 
subject to all tke rights of Government to 
assess, euhance, reduce, remit or suspend 
the revenue, so the defendants land-holders 
are, therefore, entitled to the benefit of the 
‘remission granted by Government. In this 
view the Courts below were right and this 
appeal must fail. We accordingly dismiss 
it with costs. 3 

The objection under Order XLI, rule 22 of 
the Code of Civil Procedure is not pressed 
and is dismissed with costs. 


Appeal dismissed. 


ALLAHABAD HIGH COURT. 
Seconp Crvin Appear No. 330 or 1910. 
March 17, 1911. 
Preseni:—Mr. Justice Richards. 
PAL AHIR AND otaers—DEFENDANTS— 
APPELLANTS 
Versus 


ASGHAR HUSAIN—PLAINTIFF — 


RESPONDENT. 

Specific Relief Act (I of 1877), s.9--Suit based on 

title cannot be decided on possession alone—Occupauncy 
holding sold as fixed-rate tenancy—Validity of sale— 
N. W.-P. Rent Act (XII of 1881), 5. 9. 
‘ An occupancy-holding was mortgaged by the 
defendant or his predecessor-in-title as a fixed-rate 
holding and was purchased as such by the plaintiff 
at a Court sale. Plaintiff was subsequently dis- 
possessed by the defendant aud now sued to recover 
possession : 

Held, that the suit was not maintainable, the 
holding being an occuvancy-tenancy had not been~ 
validly sold to the plaintiff and the defendant was 
entitled to deny that the holding was a fixed-rate 
tenancy. 

Ashu Tosh Sikdar v. Bihari Lal Kirtainiu, 35 C. 61: 
11 C. W. N. 1011; 6 ©. L. J. 320; Madho Lal v. 
Katwari, A. W. N. (1888) 41,10 A. 130, referred 
to. 

Held, further, that a plaintiff suing for possession, 
on tho basis of title cannot get a decree for poss®s- 
sion under the first paragraph of section 9 of the 
Specific Relief Act. 

Lachman v. Sambhu Narain, 7 A®L. J. 1078; 
7 Ind. Cas. 495, followed. 


Second appeal from the decision of the 
Subordinate Judge of Jaunpur dated the 16th 
February 1910. K 

Mr. Muhammad Ishaq Khan, for the Ap.. 
pellants. 

Mr. Ghulam Mujtaba, for the Respond- 
ents, . 
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Judgment,.—this appeal arises out 
of a suit for possession of immoaveable pro- 
perty. The merits of the case seem to be 
with the plaintiff, who obtained a decree 
in both the Courts below. It appears that 
the defendants or their predecessor in title 
mortgaged the property now in suit. In the 
mortgage the property was described as 
being held as a fixed-rate tenancy. A suit 
was instituted on foot of the mortgage. A 
decree was granted and fhe property was 
sold as a fixed-rate tenancy. The auction- 
purchase took place on the 23rd August 
1897 and the sale was confirmed on the 2nd 
of November 1897. The plaintiff in his 
plaint alleges all these facts and further that 
he was dispossessed by the defendants on the 
17th of October 1908. The suit was in- 
stituted on the 2lst of November 1938. 
Notwithstanding the description of the pro- 
perty inthe mortgage and in the decree as 
also at the time of the auction-sale, it now!turns 
out that all along the property was held as 
an occupancy-holding and not as a fixed-rate 
tenancy. The plaintiff comes into Court 


having to admit that the holding is an 
occupancy-holding. The lower Appellate 
Court has held that the holding is an 


occupancy holding but that the defendants 
are estopped from setting up this defence. In 
my opinion the defendants are entitled to 
succeed. Section 9 of Act XII of 1881 
provides that a right of occupancy shall not 
be transferable in execution of adecree. The 
result is that the plaintiff has to come into 
. Court and ask for possession on the basis 
~of an alleged sale of, and interest in, land 
which the lawin the most express terms 
provides shall not be sold. A number of 
authorities have been cited. In the case of 
Ashu Tosh Sikdar v. Behari Lal Kirtania (1) 
ib was held that a sale in contravention of 
the terms of section 99 of the Transfer of 
Pyperty Act is nota nullity but merely 
voidable. In that case the property had 
been attached and sold on foot of a simple 
money-decree there being at the time sub- 
sisting mortgage against the property vested 
-in the decree-holder. The appeal arose out 
of an application to set aside the sale and 
nol as in the present case a suit to recover 
possession based on the sale. Furthermore, 
the provisions of section 99 of the Transfer 


of Property Act are not altogether analogous 
t1) 35 C. 61; 11 C. W. N. 1011; 6 0. L, 4. 320. 
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to the provisions of section 9 of Act XIT 
of 1881. In the case of Madho Lal v. 
Katwart (2) it was held that in execution 
of a decree for enf.1c. ment of a hypothecation’ 
bond by sale of specific property an objection - 
by the judgment-debtor that the property is 
not transferable with reference to section 9 
of the North Western Provinces Rent Act 
could not he entertained. This case also 
arose out of execution proceedings. In the 
present case the plaintiff has to come into 
Court admitting that he is not in possession 
and that he is seeking possession of pro- 


‘perty which he has to admit was not trans- 


ferable by the Court. In other words, the 
plaintiff has to say himself the very thing 
which it is claimed the defendants are estopped 
from saying. Iam asked to hold that the. 
decrees of the Courts below may be supported, 
by virtue of section 9 of the Specific Relief 
Act. The plaintiff it was said ‘being 
in possession and being wrongfully dis- 
possessed brought his suit within six 
months. I am afraid that this conten; 
tion isnot open to the plaintiff. Even as- 
suming that the plaintiff ‘was dispossessed 
by the defendants otherwise than in due 
course of law, if he had wished to recover 
possession on this ground, he ought to have 
instituted” the suit on this ground alone 
and not, as he has done in the present case, 
by bringing a suit for ejectment on title. Ib 
has been clearly and distinctly held by a 
Full Bench of this Court in the case of 
Lachman v. Shambhu Narain (3) that a plain- 
tiff suing for possession on the basis of title 
cannot geta decree for possession under the 
frst paragraph of section 9 of the Specific . 
Relief Act. Although I feel bound to allow 
this appeal I do not think that the defend- 
ants are entitled to costs in any Court, 
I accordingly allow the appeal and setting 
aside the decrees of both the Courts below 
dismiss the plaintiffs suit. I direct: that 
the parties shall abide their own costs in all 
Courts. 


Appeal allowed. 


(2) A. W. N. (1888) 41; 10 A. 130. 
(3) 7 A. L. J. 1078; 7 Ind. Cas. 495. 
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GADDUgY. RIJHA, 


PUNJAB CHIEF COURT, 
Seconp Crvit APPEAL No. 1169 or 1910. 
April 12, 1911. 

Present:—Sir Arthur Reid, Kr., Chief Judge. 
GADDU-~ Praintirs—APPELLANT 
versus 
RIJHA AND OTHERS—DEFENDANTS— 
RESPONDENTS. 

Punjab Land Revenue Act (XVII of 1887), s. 111— 
Partition—Adhsalidar, right to partition—Nota joint 
owner or tenant where original proprietor known— 
Adhsali, definition of. 

Where the original proprietor of a holding is known, 
an adhsalidar in the Kangra District is neither a 
joint owner nora joint tenant within the meaning of 
section 111 of the Punjab Land Revenue Act. Con- 
sequently, he is not entitled to seek a partition of the 
holding, even if he was erroneously recorded as 
proprietor in some revenue records. 

Bhagwat Sahai v. Bipin Behari Mitter, 37 C. 918 
(P.C.); 14 C.W.N. 962; 12 C.L.J. 240; 8 M.L.T. 228; 1 
M. W. N. 691; 7 A. L. J. 1187; 12 Bom. L. R. 997; 20 
M. L. J. 907; 7 Ind. Cas. 549; referred to. 

Adhsali implies partnership in payment of revenue 
only. - 

Appeal from the order of the Divisional 
Judge, Hoshiarpur, dated the 24th May 191), 
confirming the order of the District Judge 
Kangra, dated the 18th November 19 9, 
dismissing plaintiffs’ claim. 

Rai Sahib Sukh Dial, for the Petitioner. 

Bakhshi Tek Chand, for the Respondents. 

Judgment.—tThe appellant an adhsalz- 
day having failed in the Revenue Courts to 
obtain partition of the land in suit has sued 
fora declaration that he is full proprietor and 
is entitled to retain possession as proprietor. 
Tn paragraph 58 of Lyall’s Kangra Settlement 
Report adhsalz is defined as implying part- 
nership in payment of revenue and sanjhi 
as implying partnership in payment of re- 
venue and cultivation. 

Jn 1851 and 1868 adhsalidar was recorded 
as proprietor with the girth cultivator and he 
has admittedly paid half the revenue and 
taken jth profits ever since he became adhsali- 
dar, several years after the girth obtained 
possession. 

The result of the adhsalidar obtaining 
the decree he seeks will be that the re- 
spondent’s position will be altered for the 
worse. 


The latter now pays halfthe revenue and 
obtains ?ths profits. He will pay half the re- 
venue and obtain 4 profits of the whole land 
as he will be deprived of half the land. 
Tle only authority cited by the learned 
Advocate for the appellant is Bhagwat Sahat 
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v. Bipin Behari Matter (1) and section 111 of 
the Land Revenue Act. 

In the Calcutta case their Lordships of 
the Privy Council held that, although a 
mokarart lease was in certain contingencies 
liable to forfeiture, the lessee’s title was 
permanent and the rights incidental to it 
must be those attached toitasit existed, 
including the right to partition without 
reference to what"“might be lost in the 
future under changed circumstances. A 
mokarari lease conveys a title obviously 
different from that of an adhsalidar who 
has nothing to do with the cultivation 
and merely obtains part of the profits 
as consideration for paying part of the 
revenue. 

Paragraph 58 of the Settlement Re- 
port runs “ supposing it can be shown which 
of the two parties‘ in a holding is the 
original proprietor waris, then I observe 
that present native feeling attaches little 
weight to the claims of the others, z.e., the 
adhsalt or sanjhi. Jt presumes that the 
proprietor admitted him of his own free will 
to the partnership and can dissolve it when 
he likes.” In the present case it has been 
amply proved that the girth was the original 
proprietor. 

Section 111 of the Revenue Act merely 
provides that any joint owner of land or joint 
tenant of an occupancy tenancy may apply 
for partition. 

This does not, in my opinion, help the ap- 
pellant who has failed to prove that he 
is a joint owner or a joint tenant; as 
remarked by the District Judge he was er- 
roneously recorded as proprietor and that 
error has at last been corrected. 


In the absence of any more authorita- 
tive definition of the appellant’s status, I 
accept that cited above from the Settle- 
ment Report which is usually accepted as a 
very able and accurate compilation of tlee° 
Kangra customs and tenures; the appellant 
has, in my opinion, signally failed to prove 
that he has proprietary: rights in the land in 
suit. 

The appeal fails ana is 
costs. 


dismissed with 


Anpeal dismissed. 


(1) 87 C. 918 (P. C.); 14 C. W. N. 962,120. L. J. 
240; 8 M. L. T. 228; 1 M. W. N. 691; 7 A. L. J. 1187; 
12 Bom, L. R. 997; 20 M. L. J. 907; 7 Ind. Cas. 549° 
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. CALCUTTA HIGH COURT. 
Civiu Rore No. 636 or 1911. 
; March 21, 1911. 
Present:—Mr. Justice Mookerjee and 
Mr. Justice Caspersz. 
BIBI SHAROFAN— JUDOMENT-DERTOR— 
i PETITIONER 
VETSUS 
MAHOMED HABIKUDDIN--Avcrion- 
PurcHaser—OppositE PARTY. 

Civil Procedure Code (Act F of 1908), O. XXI, rr. 90, 
92; O. XLII, r. 1 (j)—Sale— Application to set aside 
sale—- Compromise between decree-holder and judgment- 
debtor behind back of auction-purchaser, to have sale 
set aside, if valid—Appeal—Right of auction-purchaser 
to appeal. 

An execution-sale cannot be set aside without 
notice to the auction-purchaser and if the original 
Court pass an order setting the sale aside, the auction- 
purchaser is entitled to appeal. 

An execution-sale was concluded on September 20, 
1909, but the judgment-debtor applied to set it 
aside on the grounds of fraud and irregularity, 
During the pendency of this proceeding, the decree- 
holder intimated to the Court that he was willing 
to accept the decretal amount aud to allow the sale 
to be set aside. The amount was thereupon paid but 
beyond 80 days from the sale; the Court, however, 
set it aside. The auction-purchaser appealed to 
the District Court and the order setting aside the 
sale was reversed. 

Held, that the appeal was competent. 

Held, also, that the auction-purchaser was not 
bound by the compromise botween the decree-holder 
and the judgment-debtor, and that the sale could not 
be set aside on such compromise. 

Rule against the orderof the District Judge 
of Patna, dated January 18th, 1911, reversing 
that of the Sub-Judge of that District, dated 
April 12th, 1910. 

Dr. Rash Behary Ghosh, Moulvis Syed 
Shamsul Huda and Syed Enayet Karim, for 

iho Petitioner. 

Babus Mohendra Nath Roy, Baldeo Narain 
Singh and Moulvi Mustafa Khan, for the Op- 
posite Party. : 

Judgment. 

Mookerjee, J— We are invited in this rule 

to consider the legality of an order by which 
“the Court of Appeal below, in reversal of an 
order of the Court of first instance, has 
directed thg confirmation of an execution sale. 
ahere is no controversy as to the circum- 
stances under which the order has been made. 
One Bhaya Hossain obtained a mortgage- 
decree #gainst the petitioner on the 10th 
June 1508. The decree was made absolute 
on the 11th February 1909. Execution was 
taken out on ihe 13th July 1909, and the 


properties were purchased at the execntion- 
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tien 


[gale which followed on the 20th September 
1909, by one Mahomed Habib-ud-Din. On 
Ithe 9th October 1909, the judgment-debtor 
‘applied for leave to deposit the decretal 
‘amount, and two days later the Court grant- 
ed the application. The judgment-debtor, 
however, on the 15th October 1909, made 
lan application under rule 90 of Order XXI 
of the Civil Procedure Code of 1908 for re- 
‘versal of the sale on the ground of fraud 
‘and material irregularity in its procla- 
mation and conduct, which had resulted in 
substantial injury to the petitioner. During 
the pendency of this proceeding, the decree- 
holder intimated to the Court his willingness 
to accept the decretal amount and to allow 
the sale to be set aside, if the judgment-debt 
was satisfied. Thereupon, the petitioner al- 
leges, he paid the sum to the decree-holder 
who certified payment to the Court. On the 
12th April 1910, the Subordinate Judge set 
aside the sale, not on the ground that as the 
decree-holder had consented to its reversal, 
it could not stand good, bat on the ground 
that the sale had been irregular and the 
judgment-debtor had suffered substantial in- 
jury by reason of the non-publication of the 
requisite notices and sale proclamation. The 
auction- purchaser alone appealed against this 
order to the District Judge. The learned 
Judge held upon the evidence that neither 
material irregularity nor fraud had been estab- 
lished, and that the alleged substantial in- 
jury had not been proved. In this view, he 
get aside the order of the Court of first in- 
stance and directed the sale to be confirmed. 
The judgment-debtors then applied to this 
Court and obtained the rule now under con- 
sideration on the ground that the appeal was 
incompetent, because as the decree- holder 
had consented to have the sale set aside and 
by acceptance of a sum in full satisfaction of 
the judgment-debt had precluded himself 
from challenging its validity, the auction- 
purchaser had wo locus standi in the matter, 
In support of this proposition, reliance has 
been placed upon the case of Purna Chandra 
v. Durga Prasad (1). It has further been 
argued that before an execution-sale has 
been confirmed, the auction-purchaser has no 
interest in the property, at any rate, no sneh 
lim to 
invite the Court to confirm it, even thongh 


the decree-holder was not ina position to ask 
KI) (1880) 3 Shone 104. 
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for its confirmation. The question raised is 
of some novelty and apparently of first im- 
‘pression, but uponwell-recognised principles 
we are unable to holdthat the contention of 
the judgment-debtor should prevail. 

In the first place, it cannot, in our opinion, 
be disputed that the auction-purchaser is en- 
titled to be heard before the execution-sale 
at which he has purchased is set aside. This 
is manifest from Order XXI, rule 92, sub- 
role 2, the proviso to which lays down that 
no order upon an application to set aside a 
sale shall be made unless notice of the ap- 
plication has been given to all persons affect- 
ed thereby. See also Kripal Singh v. Parroo 
Raut (2). In the second place, the auction- 
purchaser is not concluded by the decision 
of the original Court; it is open to him to 
take the matter to the Court of Appeal, if he 
has been prejudiced by the order and obtain 
its reversal on the ground that it is errone- 
ous. This conclusion follows from the 
fundamental principles which regulate the 
right of appeal. As was pointed out by this 
Court in the case of Srinath Des v. Probhat 
Chandra Das (8), as a general proposition of 
law no one can appeal from a judgment or 
decree unless he was a party to the action or 
was treated as such, oris the legal repre- 
sentative of a party, or has privity of estate, 
title or interest apparent on the face of the 
record. Another requisite of a valid appeal 
is, that the appellant has an interest in the 
subject-matter of the proceeding. A third re- 
quisite of a valid appeal is, that the appellant 
should have been prejudicially affected by the 
judgment or order complained of. Now, in 
the case of an appeal by an auction-purchaser 
against an order of the original Court by 
“which the execution sale has been set aside, 
it cannot be disputed that the auction- pur- 
chaser was a party to the proceedings in the 
Court of first instance. The very circum- 
stance that he is entitled to notice before any 
order is made to his prejudice shows conclu- 
sively that he is treated asa party to the 
proceedings for reversal of the sale. He has 
also a substantial interest at stake, because 
he has paid the consideration for the pur- 
chases of the property, and, as observed by 
their Lordships of the Judicial Committee in 
Brij Mohun Thakur v. Umanath Chowdhry (4), 

(2) 11C. L. J. 86; 5 Ind, 306. 


(3) 11 C. L. J. 580 ; 6 Ind. Cas. 244. 
(4) 200.8 (P. 0.) 19 L A. 164, 
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if no application is successfully made to set 
aside the sale there is only one duty left to 
the Court, namely, to pass an order confirming 
the sale as regards the parties to the suit 
and the purchaser. Again, as pointed out in 
Chunder v. Aghore Nath 
(5) and in other cases reviewed in Bhawani 
‘Koer v. Muthura Prasad (6); although an auc- 
tion-purchaser does not acquire a fall title 
till the confirmation of the sale, he has what 
has been described as an inchoate or an equit- 
able right which is perfected or becomes ab- 
solute upon confirmation. 


This view is strengthened by the altera- 
tion in the law made by the Code of 1908, 
under which (section 65) the property is 
deemed to have vested in the purchaser 
fron the time when the property is sold 
and not from the time when the sale be- 
comes absolute upon confirmation under 
rule 92, sub-rule 1. It may further be 
observed, as pointed by this ‘Court in 
the case of Hira Lai Ghose v. Chandra Kanto 
Ghose (7), which upon this point was accepted 
as good law in Joytara v. Pran Krishna (8), 
that whether an appeal is competent or not, 
depends, not upon the status of the party 
who prefers the appeal, but upon the nature 
of the order which is assailed. In the case 
just mentioned, it was held that if an order 
is one within the scope of section 244 of the 
Code of 1882, 
of appeal by the auction-purchaser precisely 
in the same manner as its validity can be 
contested by the decree-holder or by the 
judgment-debtor. On this principle, it was 
ruled in the cases of Gopal Singh v. Dular 
Kuar (9) and Kanthi Ram v. Bankey Dog 
(10), that the auction-purchaser can a 
against an order made in his prejudice 4 
course of proceedings for reversal of the 
sale. It was observed that as it is the duty 
of the Court, where an objection bas been 
disallowed, to confirm the sale as regards the 
parties to ‘the suit and the purchaser, it is 
equally the duty of the Court to fear the 
purchaser if he appears to answer the objec- 
tion of the judgment-debter or decree-holder 
to the sale, and if he has to be heard jn the 


first Court there is no intelligible reason 
(5) 2 C. W. N. 589. 
(6) 70. L. J. 1 at p. 28. 
(7) 26 C. 539. 
(8) 13 0. L. J. 573 7 Ind. Cas. 769. 
(9) 2 A. 352. 
(10) 2 A. 396. ° ~ ` 


ib can be challenged by way. 
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why he should not be heard in the second | 
Court whether he appears “as appellant or! 
respondent. That this view is based not 
upon any technical rules of procedure hut 
upon broad principles of justice, . equity , 
and good conscience, is, iù our opinion, incon- | 
testable. 

The question was in fact raised and dis- 
cussed as one of principle .in a case before} 
the Supreme Court of the United States j 
[Blossom v. Milwaukee and ‘Chicago Railroad | 
Company (11)] and it was ruled that a! 
purchaser at a judicial sale who has complied ; 
with the terms thereof and paid the | 
purchase-money has the right to appeal ; 
from an order setting aside the sale: 
Mr. Justice Miller who" delivered the 
unanimous opinion of the Court quoted 
with approval the following passage frum the | 
judgment of Chancellor Walworthin Delaplaine 
v. Lawrence (12):—"In sales made by masters 
under decree and order of this Court, the 
purchasers who have bid off the property and ; 
paid their deposits in good faith, are consider- 
ed as having inchoate rights which entitle 
them to a hearing upon the question whether 
the -sale shall be set aside. Andif the Court 
errs by setting aside the sale improperly, they 
have the right to carry the question by ap- 
peal to a higher tribunal.” To put the | 
matter in another way, :a purchaser or 
bidder subjects himself to the jurisdiction 
of the Court so much sothat if he fails tocom- 
plete the sale he may be penalised in the 
manner mentioned in rule 86 of: Order KAJI; 
it is, therefore, only just to hold that he ' 
acquires a corresponding right to appear and 
aim at the hands of the Court relief to 
ich he may be entitled under the rules 
ity proceedings. This view has been 
; ‘ined in numerous decisions amongst 
Ye = simay be mentioned Kneeland v. Ameri- 

and T. Company (18); Magann v. 
V4); Flourney v. Smith (15); County 

inch (16) ; Penn v. Oreighton (17) ; Todd 

Gallegg (18) and Word v. Seattle (19), all 

vhich confirm the right of the purchaser 

a judicial sale to appeal from an order 

1) ee 1 Wallace 655; 17 Law Ed. 673." 

2) 10 Paige 602. 

3) 186 U. 8. 89; 34 Law Ed. 379. 

4) 92 Fed. 252; 34 ©. C. A. 328,. 

` 7(45) 8 Howard (arise) 62, 

(16) 49 Wash. 599; 96 Pac, 164. 

e (17) 51 Neb, 659; TUN, W. 279. 

(18) 84 Va. 586; 5 S. E. 676. (19) 62lPac. 185. 
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for reversal thereof on the principles just ex- 
plained. Onthe other hand, the case of 
Inre Robinson (20) shows that an unsuccess-. 
ful bidder at a sale cannot appeal, becausé he 
has acquired no interest, inchoate or other- 
wise, while the case of Thomas v. Elliot (21) 
shows that ihe right of appeal which would 
otherwise be enjoyed by the auction: purchaser 
may be restricted or taken away completely 
by statutory provision to that effect. 

From a review, then, of the principles just 
explained, itis plain that two positions are 
firmly established, namely, first, that an exe- 
cution-sale cannot be set aside without 
notice to the auction. purchaser and without 
opportunity afforded to him to support the 
validity of the sale; and secondly, that if the 
original Court has passed an order adverse to 
the interest of the auction-purchaser, he is 
entitled to appeal and test the legality of 
the order in the superior tribunal. 

The question next arises whether the rights 
of the auction-purchaser are affected by the 
omission of the decree-holder to contest the 
application of the judgment-debtor for rever- 
sal of the sale or by his acceptance of terms 
from the judgment-debtor which estop him 
from supporting the sale. In our opinion ` 
the right of the auction-purchaser ‘is in- 
dependent of the right enjoyed by the decree- 
holder to support the legality of the sale, 
The auction- purchaser- cannot be treated as 
the representative in interest of the decree- 
holder and his position cannot be affected 
by any arrangement which the decree- 
‘holder may be prepared to accept. As 
a general rule a defendant who is injured 
by a judgment against a co-defendant, 
| may appeal therefrom ‘ although the de- 
| fendant against whom the judgment is 
‘ rendered, does not do so. Illustrations of this 
| doctrine may be found in various cases in the 

reports. “Thus, in Munay v. Guse (22) it was 
ruled that where an adverse judgment has 
| been given against the owner ‘of the pro- 
| perty and several holders of liens thereon, 
‘who were all defendants to an action, the 
| lien-bolders were not prevented from appeal- 
: ing against the erroneous judgment, if ag- 
! grieved thereby, merely by reason of the 
failure of the owner to prefer an appeal. A 
similar view was maintained in French v, 

(20) 142 Calf. 152; 75 Pae. 777. 

(21) 215 Mo, 598; 114 5. W. 987.. 

las) 10 Wash. 26; 38 Pac. 753, 
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Peters (23); McDuntal v. Correll (24) and 
Arthur v. Reed (25). Itis plain that after 
an execution-sale has taken place, the auc- 


.tion-purchaser is quite as much interested 


` 


in the proceedings as the decree-holder him- 
self, though, no doubt, their points of view 
may be different the former has deposited 
the purchase-money, and his bid has been 
accepted by the Court, with the result that 
if the sale cannot be set aside in one or otber 
of the different modes prescribéd by the Code 
his purchase must be confirmed ; the decree- 
holder, on the other hand, is interested to 
see that the sale continuesin force so that 
the proceeds may be available for the satis- 
faction of the judgment-debt. It is conceiv- 
able that the decree-holder may be satisfied 
if his claim is paid in full, and he may not 
be willing to enter into a contest with the 
judgment-debtor about the legality of the 
sale ; but that isno reason why the auction- 
purchaser should have his position affected 
without his consent. He has a substantial 
interest at stake, and he is entitled to prove 
the validity of the purchase irrespective of 
the subsequent conduct of the decree-holder. 
If any other view were maintained, the pro- 
visions of rule 89 of Order XXI would be 
futile; that rule clearly contemplates that 
an execution-sale may be set aside on pay- 
ment of the judgment-debt to the decree- 
holder and of statutory damages to the pur- 
chaser, if the application is made within the 
prescribed time. Jfitis open to the judg- 
ment-debtor to enter into an engagement 
with the decree-holder for reversal of the sale, 
at any rate without the assent of the auction- 
purchaser and without the payment to him of 
the sum prescribed by rule 89, no judgment- 
debtor need avail himself of the provisions of 
that rule. In our opinion, the view taken by 
the Court of first instance in the present case, 
namely, that the auction-purchaser was not 
bound by the alleged arrangement between 
the decree-holder and the judgment-debtor 
ind that the sale could be set aside, if at 
all, only on proof of the grounds mention- 
edin rule 90, is sound, and if the correct- 
ness of this position is once conceded, the 
conclusion becomes inevitable that the auc- 
tion-purchaser was entitled to test the pro- 


(28) (1901) 59 N. E. 449, 
(24) 12 III. 225 ; 68 Am. Dec. 587. 
(25) 26 Tex, 674; 64 S. W. 831. ` 
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priety of the order of the Original Court by 
appeal to the District Judge. 

The learned Vakil for the petitioners plac- 
ed much reliance upon the case of Purna 
Chandra v. Durga Prasad (1), in which 
it appears to have been ruled that in 
a suit brought under section 14 of the 
Patni Regulation for reversal of a sale against 
the zemindar and the purchaser, an appeal 
against the decree cannot be maintained by 
the purchaser alone. That case, in our opi- 
nion, is clearly distinguishable. The zemin- 
day as well as the purchaser had jointly 
preferred an appeal to this Court against the 
decree for reversal of the sale. The zemin- 
dar applied to the Court for dismissal of the 
appeal so farashe was concerned, because 
in his opinion the decree of the Court below 
could not be successfully challenged, the ap- 
peal was thereupon dismissed. The pur- 
chaser then claimed to prosecute the appeal 
so far as he was concerned. The Court held 
that he could not be heard, because the 
question at issue, namely whether there was 
or was not any arrear for which the zemin. 
dar could take proceedings under the Patni 
Regulation, was one between those two par- 
ties alone, and the purchaser could not give 
the Court an information about it; upon a care- 
ful examination of the judgment, we are not 
satisfied thatit lays down a comprehensive 
rule of law that in casesofsales under the 
Patni Regulation the purchaser can, in no 
event, appeal against the decree of reversal 
unless the-zemindar also joins in the appeal. 
If the learned Judges intended to lay down 
any such rule the question when it arises 
again may require re-consideration. In an 
event, the learned Judges clearly intimated 
that there was in this respect no analogy 
between a Patni sale and a sale in execution 
ofa decree under the Civil Provedure Code; 
in fact, they added that in cases of execu- 
tion sales, when the question before tha 
Court is one of regularity of the proceedings, 
the purchaser, who is himself a party to 
those proceedings, may very well appear 
before the Court and maintain their regu- 
larity. In our opinion the case of Purna 
Chandra v. Durga Prasad (1) does not really 
advance the contention of the petitioners. 

We may add that at one stage of the pro- 
ceedings we were inclined to make an order 
for the reversal of the sale under rule 89 of 
Order XXI of the Cade. Weare unable*to 
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do so, however, because under rule 92, sub- 
rule 2, the deposit must be made within 
thirty days from the date of sale and we 
have no power, either under section 5 of the 
Limitation Actor under section 148 of the 
Civil Procedure Code of 1908, to enlarge the 
time. We are, therefore, constrained to hold 
that the appeal to the District Judge was 
competent and that no grounds have been 
established for our interference with his order 
in the exercise of our revisional jurisdiction. 

The result is thatthe rule is discharg- 
ed: but there will be no order for costs in 
this Court. 

Caspersz, J.—The petitioner is the judg- 
ment-debtor whose application, under Order 
XXI, rule 90 of the Code of Civil Pro- 
cedure, was allowed by the Subordinate Judge 
of Patna, the sale of the petitioner's pros 
perties being set aside. During the pendency 
of that case the decree-holder accepted his 
dues from the petitioner and certified 
satisfaction to the Court. But the auction- 
purchaser took the matter in appeal before 
the District Judge who confirmed the sale for 
ihe reasons given in his judgment. The peti- 
tioner next obtained a rule from this Court 
and the point for determination is whether the 
auction-purchaser’s appeal to the District 
Judge was competent. 

Under Order XLIII, rule 1 (7) of the 
Code, an order under rule 92 of Order XXI, 
- setting aside a sale, is appealable at the in- 

starce- of any one whose interests are affected 
by the sale (See rule 90 of Order XXI). It 
appears, therefore, that the auction- purchaser 

“ras entitled to prefer his appeal to the Dis- 
trict Judge. The auction purchaser, it is 
true, had no vested right to the properties 
in question by reason of any order passed by 
the Court confirming thesale. But he had 
an equitable title to the property, and a right, 
in the last resort, under rule 93 of Order 
XXI, namely, the right to get back his pur- 
chase-money with or without interest. The 
carriage of jhe execution proceedings was in 
the hands of the decree-nolder who elected 
to compromice with the judgment-debtor 
contra cursus curiae. Such a compromise, 
however} cannot be allowed to defeat the in- 
terests of the auction-purchaser and the 
intention of the Code which allows a deposit to 
set aside the sale only if the money is paid 
ina particular way and within 30 days. See 
Order XXI, rules 89 and 92 (2). 
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I, therefore, agree for the reasors generally 
stated in the judgment of my learned brother, 


that this rule must be discharged. 
` Rule discharged. . 
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PUNJAB CHIEF COURT. . 
Seconp Civin Appear No. 1049 or 1907. 
April 10, 1911. 
Present:—Mr. Justice Johnstone and 
Mr, Justice Chevis. 

HAR DIAL AND orgers—Praintirr3— 
APPELLANTS 
versus 


KALI RAM AND OTHERS—DRFENDANTS— 


RESPONDENTS, 

Custom — Hindu Law — Marriage — Legitimacy— 
Jhabra Rajputs not Kshattriyas—Karewa marriage 
between a Jhabra Rajput and a Tarkhani woman is 
valid—Burden of proof —Marriage between Kshattriya 
and a Tarkhani woman. 

Jhabra Rajputs of the Hoshiarpur District are not 
really Rajputs, they do not belong to the Kehattriya 
caste. They are not essentially above Sudras. A 
marriage between a Jhabra Rajput and a Tarkhani 
woman isnot a marriage between a higher main 
caste and a lower. 

Such a marriage is valid in the Punjaband the issue 
of such marriage is legitimate. 

Khairu v. Fakir Chand, 57 P. R.1909; 150 P. L. R. 
1908; 114 P. W. R. 1908; 2 Ind Cas. 944; Haria v, 
Kanhya, 72 P. R. 1908; 64 P. L. R. 1908; 47 P. W. R. 
1908, followed. ; 

The burden of proving that such a marriage is 
invalid by a special custom lies on the person contest- 
ing the marriage. 

Haria v. Kanhya, 72 P. R. 1908; 64 P. L. R. 1908; 
47 P. W. R. 12908, followed. 
` A. a Jhabra Rajput, contracted a karewa marriage 
with B, a Tarkhani woman. They lived as husband and 
wife for nearly 40 years. The issue of the marriage 
was a son, P., who was treated by his father and the 
baradari as the son of A. P. was married in a Rajput 
family. One of the reversioners of A. had admitted 
P. ag 4’s son and P. was allowed to do As kirya-karm: 

Held, that the marriage of A. and B. was valid and 
consequently P. was the legitimate son of A. 

Lachman Kaur v. Mardan Singh, 8 A. 148; Mangal 
Singh v. Chandi, 51 P. R. 1900; P. L. R. 1900 p. 412; 
Inderum Valungypooly v. Ramaswamy Paudia, 18 M. 
J. A. 141; 12 W. R. 42; 8 B. L. R. 1, referred to. 

Obiter dicta.— 

In the absence of a special local custom, a girl 
cannot now be taken into a different caste by 
marriage under tke Hindu Law. Itis more than 
doubtful whether in the Punjab, a marriage between 
a Kshattriya anda Tarkhani woman is really opposed 
to law. 

Second appeal from the order of the 
Additional Divisional Judge, Hoshiarpur 
Division, dated the 29th May 1907, reversing 


that of the District Judge, Hoshiarpur 
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District, dated the 6th December 1906, 
dismissing the claim of Har Dial and passing 
a decree for possession of certain land in 
favour of the other plaintiffs on payment of 
Rs. 3,345. 

Mr. Sundar Lal, for the Appellants. 

Rai Sahib Sukh Dial, for the Respondents. 

Judgment.—tThis is at first sight a 
complicated and intricate case in which the 
Courts below have spent much time and 
energy in disposing of the large number 
of issues raised by the first Court. It would 
serve no useful purpose for us to state in 
detail all the pleadings and to discuss in 
detail all the aforesaid issues, for, in our 
opinion, the plaintiffs, who are reversionary 
heirs of Jangi, deceased (whose property 
js in dispute) in the fifth degree, are excluded 
from succession by his sor: Partapa (or Partaba) 
and so have no locus standi to sue for posses- 
sion. This matter is included in issues Nos. 
4 and 5 which run thus,— 

4, Is Partaba legitimate son of Jangi ? 

5. If so, can plaintiffs not sue in his 
presence ? 


The first Court found the fourth issue in 
_ favour of plaintiffs. That Court does not 
discuss the question whether Jangi was 
actually married to Musummat Gulabi, 2. e., 
‘went through the ceremony of chadar- 
andazt, or whether he and she lived in perma- 
nent union, or whether during his life-time 
Jangi treated Partaba asa son, or whether 
he was so treated by the baradari. After 
merely mentioning some of the positive 
evidence on the record as to treatment of 
Partaba and his mother as son and wife, the 
Court goes on to discuss the question of the 
validity of a marriage between a Rajput and a 
Tarkhant woman and finds it in favour of the 
‘plaintiffs. Then it takes up the matter of the 
conduct of Partaba after Jangi’s death and 
arrives ab the conclusion that the former 
was not treated then as the latter's lawful 
son. In the end, that Court, after going 
through all the issues, decided that the sales 
by Jangi and Musammat Hiro, widow of 
_Dunup, were void except as regards the 
“sums of Rs. 1,68land Rs. 3,345 respectively, 
and that the claim of Har Dial, plaintiff, who 
had acquiesced in the transfers—see finding 
“on issue No. 13—must fail on this account ; 
, upon these findings a decree followed for 

ard of the land in suit, on payment of certain 
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sums of money, in favour of the other two 
plaintiffs. 

On appeal to the Divisional Court by 
both parties, the suit was dismissed with 
costs, plaintiff’s appeal being rejected. This 
result was arrived at on a consideration solely 
of the issue whether the aforesaid sales were 
for consideration and “necessity.” This 
point being found in favour of the vendees, 
it was unnecessary to consider any other 
question; but the Divisional Judge, inci- 
dentally dealing with the matter of Partaba’s 
position, expressed the opinion guardedly that 
he was a legitimate son. 

Before us, on appeal by the plaintiffs, 
much stress was laid by respondents upon 
the legitimacy of Partaba and the consequent 
exclusion of plaintiffs from succession, and 
we, therefore, elected to hear arguments on 
this point first. The matter being a difficult 
one, we reserved judgment, and .we now 
proceed to discuss it. 


It is not disputed that Partaba is the son 
of Jangi and Muszmmat Gulabi, or thatthe 
lady lived with Jangi as his wife for a. period 
nearer 40 than 80 years, in fact, until death. 
It is idle to expect much precise evidence 
of the actual karewa, Defendants called 
five witnesses, of whom Partaba. obviously 
can have no knowledge, while Har Dial, 
plaintiff, as witness denies karewa, The other 
three are Maya, who says nothing on the 
point, Gopi, who says he heard there had 
been karewa, and Hira, who merely remarks 
that MusammatGulabi was a karewu ki aurat 
But one of plaintiffs’ witnesses, Bhochangda, 
who is decidedly hostile to defendants has to 
admit, that he was actually present at the 
karewa, though he goes on to say that 
Musammat Guilabi was a mere mistress 
(ashn2), because her first husband was still 
alive at the time of the karewa, and even 
at the time of his standing in the witadss- 
box. We think that this evidence is, in all 
the circumstances, sufficient tọ establish an 
actual karewa, for we cannot see why 
Bhochanga should have gone out of his way 
to tell a lie on behalf of Partaba. As to 
Musammat Gulabi’s first husband being still 
alive or being alive at the date of the 
karewa, we must doubt the assertion. It has 
been made by no other witness, and such a 
point was never taken by plaintiffs, who, if 
it were really true, could: not have failed 
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to see how fatal it wuold be to any pretensions 

on behalf of Partaba. Even in appeal here 
the plaintiffs have not taken the point, nor 
have they argued it. That we are justified 
jn taking this evidence, coupled with evidence 
of subsequent conduct to be noticed shortly, 
as sufficient to prove the factum of marriage, 

is clear from a perusal of Haidar Ali v. 

Sondha (1); Hamira v. Sundar (2); Raila Ram 

v. Asa Ram (3); (remand order); Shib Ditta 

v. Bela (4); Mangal Singh v. Chandi (5), 

(where there was no actual chadar-andaz at 

all), and other rulings. 

Before considering the question of the 
yalidily of such a marriage between a Rajput 
and a Tarkhani widow, we will explain why 
we think Jangi-always looked upon Musammat 
Gulabi as his wife and Partaba as his 
lawful son, and also why we are of opinion 
that probably the baradari did so too. The 
indications in favour of defendants are 
these ,— 

(a) The factum of karewa. 

(b) The 35 to 40 years’ 
of the. pair. 

(c) Partaba is married to a Rajput. 

As to the last point there is evidence of it 
and there is no rebuttal, and we see no 
difficulty in accepting the assertion. It is 
also rather in favour of defendants than 
otherwise that Partaba was first betrothed 
to the daughter of one Narain Singh, Rajput, 
who broke the engagement and was in 1890 
sued for damages. It is not shown that the 
breach was due to Partaba’s not being con- 
sidered a Rajput, presumably; on the contrary, 
at betrothal Narain Singh must have con- 
sidered Partaba one of the baradari or he 
would not have promised his daughter to 
him. 

To these indications we should add the 
following :— 

(d) Itis asserted and not denied that 

” Partaba.did Jangi’s kirya karm. 

(e) In a previous suit by Har Dial, 
plaintiff, a pedigree table put in 
by him shows Partaba as son of 
Jangi. 

(f) After death of Jangi a suit was 
brought against Partaba for a debt 


(1) 102 P. R. 1880. 


cohabitation 


(2) 18 P. R. 1898. 

(3) 48 P. R. 1890. 

(4} 50 P. R. 1900; P. L. R. 1900 p. 166. 

(5) 51 P, R. 1900; P, L. R. 1900 p. 412. 
. 
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obtained. 

(g) In the Revenue Records Partaba is 
shown as son of Jangiin respect of 5 
ghumaos of land of Jangi’s. i 

(A) In Exhibit D 8, dated 6th June 
1889, Jangi described Partaba as 


| due by Jangi and a decree was 
| 
1 


' 


his gon. 
| (d) In two bonds, of 1899 and, 1903, 
| respectively, Har Dial, plaintiff, 


attested, though Partaba is described 
as son of Jangi. 

| (j) In the deed of gift of 18th May 1895 
| Jangi calls Partaba his son. 

These indications are of varying value, and, 
noldoubt, several of them taken individually 
do'not prove much ; but, in our opinion, taken 
together they do sufficiently show that Jangi 
looked upon Partaba as his lawful son, and 
that Har Dial, plaintiff, also did so. It may 
also be taken that the baradari, one of whom 
gaye his daughter to Partaba, held the same 
view at that time at least, 

It is, of course, argued on the other side 
that the conduct of Partaba after Jangi’s 
death is against the theory of his legitimacy, 
and this argument has evidently beenaccepted 
byithe first Court. We, however, see little 
force in it. Mutation took place after Jangi’s 
death in 1899. Partaba claimed, out of the 
land in Jangi’s name, only 12 ghumaos, 
included in the gift of 18th May 1895, 
whereas much more land was in Jangi’s 
name. It is said that this shows that he did 
not consider himself the legitimate son of 
Jangi. Further, when the whole was mutated 
in favour of Musammat Hiro, and Partaba 
became aware of the sale to Hukman, he 
accepted a perpetual iease of 5 ghumaos and 
waived his right to the 12 ghumaos. But all 
this is easily explained. Though the whole 
land was, at Jangi’s death, still in his name, 
allibut the aforesaid 12 ghumaos had been 
sold by him on 18th May 1895, and thus 
Partaba, while stoutly asserting at mutation 
that he was both donee and heir, did not 
ask for more than the 12 ghumaos really 
available. [Mr. Sukh Dial has explained 
to us quite satisfactorily how it came about 
that the vendees of 1895 had nct up to 
Jangi’s death got mutation.} And then 
again, when Partaba had to decide what 
steps he should takeas tothe 12 ghumaos, 
hej naturally accepted the compromise cf a 
x 

| 


t 


petual lease of 5 ghumaos on easy terms 
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Held, that the accused was in no way prejudiced 
by the addition of the charge and that the pro- 
ceedings of the Magistrate were in uo sense void or 
without jurisdiction. 


Certain sums of money were collected from land- 
holders of various villages and were paid in a lump 
sum by the persons who had collected them to 
the accused, a zilladar in thelrrigation Department, 
with the object of inducing him to show favour 
in his official capacity to their village as a whole. 
The accused was charged at the trial with having 
received a lump sum: - 

Held, that the charge as framed was legal and 
correct. It was not necessary to charge the accused 
with an offence under section 161, Indian Penal Code, 
in respect of every item contributed by the various 
landholders, and consequently there was no mis- 
joinder of offences or charges. 

Qirwardhari In l v. King-Emperor, 13 C. W. N. 1062; 
4 Ind. Cas. 13; 10 Cr. L. J. 463, followed. 

Emperor v. Nand Lal, A. W. N. (1904) 223, dis- 
tinguished. 

The orders of Criminal Courts should not be in- 
terfered with in revision upon facts save in rare cases 
and for very exceptional reasons. 


Petition for revision under section 439 of 
the Criminal Procedure Code of the order of 
the Sessions Judge, Shahpur Division, dated 
23rd February 1911, modifying that of the 
Magistrate, lst Class, Lyallpur, dated the 
_ 4th October 1910, convicting the petitioner. 


Mr. Grey, for the Petitioner. 
Mr. Broadway, fer the Respondent. 


Judgment,—tThe facts of this case 
and of the connected cases (Criminal Revision 
Nos. 286 and 287 of 1911), are set forth so 
fully and clearly in the judgment of the 
learned Sessions Judge that ib is unnecessary 
for me to recapitulate them. The petitioner, 
a zilladar in the Irrigation Department was 
convicted by a Magistrate of the 1st class, of 
four distinct offences under section 161, Indian 
Penal Code, and in respect of each offence, 
all being tried separately, was sentenced to 
two years’ rigorous imprisonment and a fine of 
of Rs. 1,050. The Magistrate directed, how- 
ever, that the sentences of rigorous imprison- 
ment imposed in each case should run con- 
currently, but in so directing cbviously over. 
looked the provisions of section 35 of the 
Criminal Procedure Code. It is clear from 
those provisions that a direction that punish- 
ments inflicted in respect of distinct offences 
shall run concurrently can be made only when 
the accused is convicted at one trial of two 
or more distinct offences. The learned Sessions 
Judge, whose judgment is otherwise a model 
of careful reasoning and well considered con- 
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clusions, has in his turn, overlooked the 
error on the part of the Magistrate, probably 
because it was not brought to his notice in 
the course of argument. 

From tke orders passed against him in the 
four cases in which he was convicted, the peti- 
tioner preferred appeals to the Sessions Judge 
and upon these appeals the convictions were 
impugned both upon certain legal grounds 
which are detailed inthe judgment of that 
learned Judge. The result of these appeals 
was that the Sessions Judge upheld the con- 
victions in three of the cases, but acquitted the 
petitioner in one case on the ground that 
it was not sufficiently proved in that cass 
that the money paid to Chhajju Ram, tae 
Petitioner’s Munshi, was so paid with the 
knowledge of the petitioner; upon the legal 
objections that were urged before him, the 
learned Sessions Judge was of opinion that 
the contentions of petitioner’s Counsel were 
untenable, and must be overruled. The peti- 
tioner has now applied to this Court for re- 
vision of the judgment aud order of the 
Séssions Judge, and the same legal objections 
that were overruled by the Sessions Judge 
have now been once more argued before me, 
After hearing Mr. Grey at some length in 
support of these objections, I see no reason 
to differ from the conclusions of the Sessions 
Judge, and as the latter has dealt with each 
of these objections exhaustively, I find I have 
but title to add with regard to them. 

The first objection is that when the Magis- 
trate (after adjourning the former proceedings 
before him sine die when he found that the 
sanction of the Local Government under se 
tion 197, Criminal Procedure Code, had not 
been obtained), resumed cognizance of the 
offences on the 13th May 1910, after the 
sanction of the Local Government had been 
obtained he had neither a valid Police report 
or a complaint before him, and was, there- 
fore, incompetent, under the provisions 
of section 190 of the Criminal Procedure 
Code, to take cognizance of the said offences. 
The learned Sessions Judge Rolds that the 
Police report which was before the Magistrate 
at the earlier stage of the proceedings was 
not a report on which action could be taken 
by the Magistrate under section 190, sub- 
section (1), clause (b) of the Codo, inasmuch 
as at that time the Magistrate had no power 
to take cognizance of the offences owing 


4 





to the absence of'sanction by the Bocal 
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Government. Upon this point I do not feel 
called upon to express any opinion, as I find that 
on the 13th May 1910, there wasa written 
complaint preferred by the Public Prosecutor, 
filed before the Magistrate, and that it was 
upon this complaint that the Magistrate di- 
rected process to issue to.the petitioner and his 
then co-accused. The complaints filed by the 
© Public Prosecutor are upon the record and 
upon each of them there is an endorsement 
by the Magistrate directing proceedings to be 
taken. “In view of this fact L do not attach 
any importance to the statement, obviously 
made in error, in the order of the Magistrate 
dated the lst July 1910, to the effect that he 
was justified in taking cognizance of the of- 
fences because he had the former Police report 
before him. In this order he makes no mention 
of the complaint and it may well be that he 
had at that time forgotten the existence 
of the complaint which had been filed on the 
13th May. But this lapse of memory on the 
part of the Magistrate cannot alter the true 
state of the facts. The Magistrate actually 
took cognizance of the offences upon com- 
pleint. This is clear from the record, and 
the mere fact that by some oversight, he sub- 
sequently forgot that formal complaints were 
upon the record and that it was upon these 
complaints that he had taken action, is, in my 
opinion, of no material importar. ce. The 
learned Sessions „Judge is in error in saying 
that these complaints were signed by Ahmad 
Jan, the Police Inspector, but as they were 
duly signed by the Public Prosecutor, this 
“error i is of no moment. I hold, therefore, that 
th® Magistrate was competent to take cogniz.- 
ance of the offences, so far as section 190 of 
the Criminal Procedure Code is concerned. 
The next objection is that the Magistrate 
did not examine the complainant upon oath, 
and that this failure to comply with the 
provisions of section 200 of the said Code is 
fatélend renders null and void all his subse- 
quent proceedings. There is some force in 
this objection and I have no hesitation in 
saying that every Magistrate who takes 
cognizance of an offence upon complaint 
should, as a matter of ordinary practice, 
forthwith examine the complainant on oath 
and reduce the substance of his examination 
to writing and make the complainant sign the 
same. This is avery salutory provision of 
law and Magistrates should be careful strict- 
ly to observe it in every case. But I cannot 
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agree that a failure to comply with the pro- 
visions of section 200 must necessarily and 
id every case invalidate all subsequent pro- 
ceedings. The object of the provision is to 
prevent the issue of process in cases when 
the examination of the complainant would 
show that the complaint was clearly false, 
frivolous or vexatious, and that further pro- 
ceedings would tend merely to harass unneces- 
sarily an accused person and waste the time 
of the Court. 

‘In the present case the complaint was 
preferred by a responsible Public official, was 
reduced to writing and signed by the said 
official and was accompanied with a formal 
sanction by the Local Government for the 
prosecution of one of its servants. In these 
circumstances, and in view of the fact that 
the accused person has been actually convict- 
ed of the offences charged against him, I am 
of opinion that the Magistrate’s failure to 
observe the strict requirements of section 
200 of the Code, has not in any way pre- 
judiced the accused or caused a failure or 
miscarriage of justice, and that the irregu- 
larity is sufficiently covered by the provisions 
of section 527 (a) of the Code. The decision 
of the Allahabad High Court [Empress v. 
Murphy (1)] and of the Madras High Court 
[ Bmpress v. Monu (2)], and of this Court 
[Gur muhk Singh v. Musammat Mirza Nur (3), 
are in point and support my view and I do 
not think that an error of this kind can 
reasonably be regarded from the point of 
view of prejudice to an accused person, as of 
the same nature or moment as a misjoinder 
of charge. 

‘Mr. Grey’s third objection relates to the 
form in which the sanction by the Local 
Government to the prosecution of the peti- 
tioner was conveyed. This sanction (so far 
as it affected the petitioner) was in each 
case (mutut’s mutandis) to the following 
effect :— 

“With reference to the provisions of sec- 
tion 197 of the Code of Criminal Procedure, 
1898, the Lieutenant Governor of the Punjab 
hereby sanctions the prosecution of Pandit 
Girdhari Lall son of Pandit Lakhmi Chand, 
late zilladar of Section Akulwala, J hang 
Division, Chenab Canal, under. section 161 
of the Indian Penal Code or any other sec- 

(1) 9 A. 666. 

(2) 11 M. 443. 

(3) 63 P. R. 1901. 
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tion of the Code that may be found to be 
applicable in respect of the offence briefly des- 
cribed in the Schedules hereto annexed num- 
bered 1 and 2. 
(Sd) E. Maclagan, 
Chief Secretary, 
Relating to Chak 
No. 382 J. B. 

“On or about the %2nd January 1904, ac- 
cused Girdhari Lal, who then held the post 
of zilladur in the Jhang Branchin the Lyallpur 
District unlawfully obtained from zemindars 
and others of Ohak No. 382, J. B. the sum 
of Rs. £50 or thereabouts. This sum was 
taken as a gratification other than a legal 
remuneratiou in respect of his official fanc- 
tions and Girdhari Lal, accused, in taking it 
committed an offence nnder section 161, 
Indian Penal Code.” 

Mr: Grey contends that this sanction is 
vague and indefinite, and that the Local 
Government, by granting sanction to the pro- 
secution of the petitioner of an offence under 
section 161, Indian Penal Code “or any 
other section of the Code that may be 
found to be applicable in respect of the 
offence briefly described in the Schedule”, 
practically delegated its functions under sec- 
tion 197, Criminal Procedure Code, to some 
other person or body, which it had no power 
to do. The learned Sessions Judge has dealt 
fully with this contention and { need say no 
more than that I entirely agree with his con- 
clusions and the grounds upon which they 
are based. I can myself find nothing vague 
or indefinite in the sanction. The Local 
Government, in the Schedule sets forth 
briefly the alleged facts of the offence, and 
grants sanction for the prosecution of the 
petitioner in respect thereby. The sanction 
and its appendix, the Schedule, state that the 
offence committed by the petitioner is that 
punishable under section 161, Indian Penal 
Code, but the sanction goes on to provide 
that if any other section of the Indian 
Penal Code is found applicable in respect 
of the said facts, the petitioner may be pro- 
secuted in respect thereof. I agree with the 
Sessions Judge that this merely means that 
the Local Government sanctions the prosecu- 
tion of the petitioner upon a given set of 
facts and that the Local Government while 
itself of opinion that the said facts constitute 
an offence under section 161, Indian Penal 
Code, leaves it to the Court (which alone can 
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T. 


decide the m 
these facts the 
or any other section 0 

I can see nothing wrong in 
nor can I agree that the petitioner w 
wise prejudiced thereby especially as he has 
been actually convicted of an offence under 
section 161, Indian Penal Code. The two 
cases relied upon by Mr. Grey are obvionsly 
distinguishable. ln Empress v. Semaviar (4) 
the Board of Revenue (to whom the power of 
granting sanction under section 197, Criminal 
Procedure Code, had been duly delegated) 
authorised the Collector to prosecute a Gov- 
ernment servant in respect of such offence ag 
he thought fit. It was held that, if I may say 
so very rightly, that the authority empowered 
to grant sanction for prosecution under sec- 
tion 197, Criminal Procedure Code, could not 
delegate its powers to a third person. The 
learned Judges in the course of their judg- 
ment observed—"“The sanction required 
under section 197 of the Criminal Procedure 
Code, must be granted with reference to some 
specifis offence with which the accused is 
charged in his capacity asa public servant 
and the intention of the legislature clearly 
was that the authority empowered to grant 
the sanction should take the responsibility of 
deciding that there were reasonable grounds 
for prosecuting such public servant for such 
offence. In the Rosolntion of the 24th 
August 1892, the Board does not sanction the 
prosecution of the accused for any offence de- 
signated by itself, but merely delegates to the 
Collector the power of selecting out of several 
such charges as he thinks likely to stan 
investigation , The Board has no 
legal power so to delegate its discretion, 

A duty is thrown upon the authority 
empowered to grant sanction of designating 
the offence for which leave to prosecute is 
given and this duty cannot be delegated.” 

In the present case the Local Government 
actually designated the offence for which 
sanction to prosecute was given®and I can- 
not read into the words of the sanction 
granted by it, a liberty to any person to 
prosecute the petitioner for any offences 
which such person may think likely to stand 
investigation. All that the Local Govern- 
ment has done is to make it clear that it 
sanctions the prosecution of the petitioner 
in respect of certain specific acts committed 

(4) 16 M. 468. . 
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ase acts are 

_ Indian Penal 

„pen to the Court 

upon these facts of any 

-x if, in the opinion of the Court, 

_e other section of the Indian Penal Code 

is more relevant thereto than section 161. 

In my opinion there is no similarity between 

‘this case and the one with which the Madras 
High Court had to deal. 


The other authority upon which Mr. Grey 
relies, Barindra Kumar Ghose v. Emperor 
(5), is even less in point. The High 
Court of. Calcutta had to deal with a 
case under section 196 of the Criminal Pro- 
cedure Code, which provides that “no Court 
shall take cognizance of any offence punish: 
able under Chapter VI of the Indian Penal 
Code (except section 127) or punishable 
under section 108A or section 153 A.; or 
‘section 294A, or 505 of the same Code, 
unless upon complaint made by order of, or 
under authority. from the Governor-General 
in Council, the Local Governmentorsomeother 
officer empowered by the Governor-General 
in Council in this behaif.” The offences re- 
ferred to in this section are of a very ex- 
ceptional nature and are all of them offences 
against the State eitherin its internal or (sec- 
tioh 108A) its external relations, and it will 
‘be observed that the phraseology of the section 


is very different from thatof section 197. More- - 


over while it is competent to a Local Govern- 
ment to empower an officer to grant sanction 
forthe purposes of section 197, it is only the 
in Council who has 
authority to empower an officer to order or 
authorise complaint under section 196. There 
is thus in every material respect a substantial 
distinction between the two sections and a 
decision upon the meaning and scope of the 
former scc'ion cannot necessarily be accepted 
as an autl. rity upon the meaning and scope 
of he lattit. In the case cited, the Chief 
Justice lays considerable stress upon the fact 
that section 196 relates to offences of a pecu- 
‘liar character. He observes,— The Local 
Government cannot delegate to any other 
body or person the controlling power and dis- 
cretion of determining whether cognizance 
should be takenby the Court of an offence 
mentioned in section 196, Criminal, Procedure 


Code, and its judgment must be specitically 
(5) 37 C. 467; 14 C. W. N. 1114;7 Ind. Cas. 359; 
11 tr. L. J. 453. 


. eo 
i . 

directed to the particular section and no other 
under which the prosecution is to be carried 
on and the order or authority should be pre- 
ceded by a deliberate determination in this 
respect. An order authorizing a complaint 
under a certain specified section or under any 
other section found applicable, if it means found 
by any one other than Government, involves a 
delegation which cannot be sustained. See- 
ing that this Chapter (č. e. Chapter VI, Indian 
Penal Code) deals with offences against the 


‘State, the policy of this safeguard is mani- 


fest; the maintenance of this control is of the 
highest importance and it is beyond the com- 
petence of the Local Government to delegate 
to any other body or person this controlling 
power and the discretion it implies. The 
question whether action should be taken 
under Chapter VI is more than a matter of 
law ; considerations of policy arise, and thesé 
can only be determined by the authorities 
Specially designated in the section.” Jam 
far from suggesting thaé the grant of sanc- 
ion under section 197 is amere formality or 
a matter of but trifling importance; far 
from it. But it is obvious that the consider. 
ations which arise in a case to which section 
197 is applicable are essentially different 
from these considerations of policy, to which 
the Chief Justice refers and for this: reason 
F cannot regard the case cited as. an author- 
ity in point. As I am not here concerned 
with the interpretation of section 196 of ‘the 
Criminal Procedure Code, it is not for me to 
bay whether the decision of the High Court 
of Calcntta is right or wrong, but it is some- 
What difficult to reconcile it with the ruling 
be the Bombay High Courtin Empress v. Bal 
Gangadhar (6). In the latter case; the 
Government of Bombay ordered a complaint 
against Tilak “under section 124A of the 
Indian Penal Code and any other section of 
the said Code which may be found to be ap- 
plicable to the said case” and the order was 
upheld by the Court as legal and valid. 
' For the reasons given I hold that the sanc- 
tion granted for the prosecution of the peti- 
tioner was good and sufficient for the purposes 
of section 197, Criminal Procedure Code. 
[It expressly authorised a prosecution under 
section 161, Indian Penal Code, and the peti- 
tioner was charged and convicted under that 
section. 


(6) 22 B. 112, 
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ment toa man of his position. Taking all 
these facts into consideration I reduce the 
term of rigorous imprisonment in each of 
the three cases to six months the result being 
that the petitioner will undergo a total term 
of eighteen months’ rigorous imprisonment as 
“the sentences will be consecutive. The fines 
imposed will stand. 





(s.c. 18 C. L. J. 415.) 
CALCUTTA HIGH COURT. 
_ Seconp Civit Appzat No. 1031 or 1907. 
` June 6, 1910. 
Present:—Mr. Justice Mookerjee and 
Mr. Justice Carnduff. 
NITYANANDA. PAL—DEFENDANT— 
ÅPPELLANT 
Versus 
NANDA KUMAR CHOWDHURI— 


` PLAINTIFF — RESPONDENT. 

Bengal Tenancy Act (VIII of 1885), s. 5|0—Preswmp- 
tion of fixity of rent—Suit not under Bengal Tenancy 
Act—Presumption from circumtsances. 

In cases to which section 50 of the Bengal Tenancy 
Act has no application, a Court may draw any appro- 
priate inference from the facts proved by the 
evidence on the record. 

Dinendra Narain v. Tituram, 30 C. 801; Giant v. 
Robinson, 11 C. W. N. 242; Nundo Lal v. Atwrmoni, 
12 ©. W. N. 482 and Golab Misser v. Kalanand 
Singh, 6 Ind. Cas. 217; 14 C. W. N. 884; 12 C. L. J. 
107, referred to. 2 ` 


Appeal from the decree of the Sub-Judge 
of Hooghly, dated the 8th April 1907, revers- 
ing thatof the Munsif of Serampore, dated 
the 26th, May 1906. 

Babu Jadunath Kanjilal, for the Appel- 
lant. 

Babu Nalini Ranjan Chatterjee, for the Re- 
spondent. i 


Judgment.—This is an appeal on be- 
half of the second defendant ina suit com- 
menced by the plaintiffs-respondents for pos- 
session of a holding transferred to him by the 
first defendant. The substantial question 
in controversy between the partiesthroughout 

: has been, whether the tenancy was transfer- 
able and whether any valid right has been 
acquired by tbe appellant under his pur- 
chase. The allegation of the plaintiffs was 
that the land was held by the husband of the 
first defendant as a service-tenure and was 
not transferable after his death by his widow. 
The answer of the defendant was that it 
was not a service-tenure at all, that it was 
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ratyatt ‘holding held by the first defendant 
and her predecessor at a uniform rate of rent 
from the time of the Permanent Settlement, 
and that it was consequently capable of 
transfer under the provisions of the Bengal 
Tenancy Act. 

The Court of first instance negatived the 
contention of the appellant as to the nature 
of the tenancy. The Court further held that 
the holding was created before the Perma- 
nent Settlement and was held by the defend- 
ant and her predecessor at a uniform rate of 
rent. Insupport of this conclusion, the Court 
relied upon the presumption mentioned in 
section 50 of the Bengal Tenancy Act. The 
Court also relied in the alternative upon the 
circumstances of the case and concluded that 
as the tenancy had been created at least in 
the time of the great-grandfather of the hus- 
band of the first defendant and had been 
held since then at a uniform rate of rent, the 
inference was legitimate that it was a ratyati 
holding held at a fixed rate of rent and conse- 
quently alienable. In this view, the Court 
of first instance dismissed the suit. Upon 
appeal, the Subordinate Judge has held 
that the presumption mentioned in section 
50 of the Bengal Tenancy Act bas no ap- 
plication inasmuch as the suit cannot be 
regarded as a suit or proceeding under the 
Bengal Tenancy Act. In support of this 
view he has placed reliance upon the cases 
of Rasamoy v. Srinath (1), Sarat Chandra 
v. Shama Ohurn (2). In this view, the 
Subordinate Judge has held that the hold- 
ing has not been proved by the defendant 
to be transferable holding. He has con- 
sequently reversed the decree of the original 
Court and decreed the suit. 

The second defendant has now appealed 
to this Court, and on his behalf it has not 
been contended that the view taken.by the e 
Subordinate Judge as to the scope an 
effect of section 50 of the Bengal Tenancy 
Act is erroneous, but it has beén argued 
that his judgment is defective inasmuch as 
he has omitted to .consider whether the 
Court of first instance was justified in infer- 
ing from the circumstances of the case 
that, apart ffom the provisions of section 
50 of the Bengal Tenancy Act, the hold- 
ing had been proved to be transferable. 
In answer to this argument, it has beef 

(1) 7 0. W. N. 182. : 

(2) 10 CO. W. N. 980. 
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contended on behalf of the plaintiffs-res- 
pondents, that inasmuch as ‘the provisions 
of section 50 are admittedly inapplicable, 
it is not open to the Court to draw any 
inference from the circumstances of the case, 
because the effect of such a procedure would 
be to make the provisions of section 50 ap- 
plicable to a class of cases to which it is con- 
ceded they have no direct application. In 
our opinion, this view cannot be support- 
ed ėither upon principle “or upon the 
authorities. The object of the Legislature in 
providing for the presumption as to fixity 
of rent mentioned in section 50 of the 
Bengal Tenancy Act was to providein suits 
or proceedings under the Act, that is, in 
suits or proceedings between | ‘landlords and 
tenants as such, an easy method of de- 
termination of the rights of the parties. It 
does not follow, hcwever, by any means that 
in cases to which the section has no applica- 
tion, it is not open to the Court to draw 
apy appropriate inference from the facts 
proved by the evidence on the record. In 
support of this view, reference may be made 
to the cases of Dinendra Narain Roy v. 
Tituram Mukerjee (3), Grant v. Robinson 
(4), Nundolal Gossami v. Aturomont Dassi 
a and Gulab Misser v. Kalanand Singh 
6). 

The result, jhênalare. is that this appeal 
must be allowed and the decree of the Sub- 
ordinate Judge set aside. The case will 
be remitted to him in order that the ap- 
peal may be re-heard and the question of 
the validity of the inference drawn by the 
‘Court of first instance from the facts, apart 
from the provisions of section 50 of the 
Bengal Tenancy Act, considered. The learn- 
ed Vakil for the respondent has suggested 
tkat the entire appeal onght to be re-heard 
and the question of the true natare of the 
tenancy, that is, whether it was a service- | 
tenure or not, may be left open for dis- , 
cussion. In our opinion, this suggestion i 15 | 
reasonable. We, therefore, direct that the 
Subordinate Judge do re-hear the te 
and decide all the questions which arise; 


therein. Costs of this appeal will abide the. 
result. 7 | 
Ouse remanded. , 

(8) 30 0. 801. | 
(4) 11 0. W. N. 2492; 66. L. J. 178. i 
œ. (5) 120. W.N. 32; 35 C. 673, | 
(7) 12 ©. L. J. 107; 14 C.W.N, 884; 6 Ind. Cas. 217 
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| CALCUTTA HIGH COURT. 
Secono Civin APPEAL No. 105 of 1909. 
i March 13, 1911. 
‘| Present:—Mr. Justice N. Chatterjea. 
MUKTA SUNDARI DASI AND OTHERS— 
: DEFENDANTS— APPELLANTS 
| versus 
BADAL CHANDRA BHOWMIK AND 
| OTHERS— PLAINTIFFS — RESPONDENTS. 


Bengal Tenancy Act (FIII of 1885), ss. 50 cl. (2), 85, 
86 cl. (b)—Presumption of permanency—Suit not under 
Bengal Tenancy Act —Estoppel —Defendant producing 
Jalse pattah, whether entitled to benefit of pr esunrption 
—Re-entr y by landlord—Tenant surrendering —Eject- 
ment of under-raiyat . 

' Although the provisions of section 50, clause (2), 
of the Bengal Tenancy Act apply only to suits or pro- 
ceedings under the Act, it does not follow that a 
Court is precluded from drawing an inference from 
the fact of long payment of rent, at an uniform rate, 
that the jote “has been held at a fixed rent since 
the permanent settlement. 

| Although the defendant set up a false patiah, dated 
some time before the permanent settlement, yet he 
isnot precluded from asking the Court to draw an 
inference as to the fixity of rent if he has proved 
other facts which would give rise to such an inference. 

Caspersz v. Kedar Nath Sarbadhikari 7,50. W.N. 
858 at p. 861, followed. 

| Where a raiyat surrenders his holding the landlord 
can re-enter by ejecting the under-raiyat without a 
notice to quit if not protected by section 85 or section 
86 clause (b) of the Bengal Tenancy Act. 
| Nilkanta Chaki v. Ghatto Sheikh, 4 C. W. N. 667; 
and Badan Chandra Das v. Rejeswari Debya, 2 O. L. 
‘J. 570, followed. 


Appeal from the decree of the Sub-Judge 
jof Pabnaand Bogra, dated September 22, 1908 
iafirming that of the Munsif of Pabna, dated. 
i September 30th, 1907. 
Babus Kishori Lal Sarkar and Harts 
| Chandra Roy, for the ‘Appellant. 

| Babu Harendra Narain Mitra, for the Re- 
| spondernts. 


Judgment.—tThis appeal arises out 
of a suit for ejectment. The plaintiff-res- 
| pondent, who was the patni and darpatni; 
| Talukdar of Taraf Setrani, alleged that there 

was a non-transferable occupancy-holding' 
in Satrina standing in the name of one 
Krista Kishore Ghosh consisting of the 
lands of schedule ka measuring 8 béghas and . 
odd by recent measurement which was held 
by his grandson Dina Nath Ghosh, and‘that 
the lands of schedule kha measuring 11 
bighas and odd by recent measurement were 
. the khas Khamar lands of the plaintiff of 
which he was in possession through his bur- 
gadars defendants Nos. 13 and 16, that in a 
rent-suit brought against Dina Nath the 
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latter stated that the jote comprised the 
lands of both the schedules ka and kha, and 
was a'kaimi mauros? one and had been sold by 
him to defendants Nos. 1, 2 and 6, and that 
the purchasers were in possession thereof, 
The plaintiff further alleged that as Dina 
Nath had ceased to pay rent and parted with 
his interest in the holding which was not 
transferable, the purchasers acquired no right 
by their purchase, and as the defendants 
Nos. 13 to 16 had given up the land 
of schedule kha, he was entitled to re-enter 
on the lands of both'schedules ka and kha, 
but that he was obstructed in his taking pos- 
session thereof by defendants Nos. 1, 2 and 6 
on the ground of their purchase and by de- 
fendants Nos. 3to 5 and 7 to 12 0n the ground 
that they were dar-jotedars under Dina Nath 
Ghosh. Plaintiff accordingly prayed for 
khas possession of the lands on declaration 
that the jote was a non-transferable occupancy- 
holding and that the defendants Nos. 1, 2 
and 6 had acquired no title by their alleged 
purchase, and that the Korfa Settlements 
set up by defendants Nos. 3 to 5 and 7 to 12 
were invalid as they were made without his 
consent, 

The defence of the purchasers, defendants 
Nos. 1 and 2, inter alia was that the lands of 
both the schedules ka and kha were included 
in the jote, that the suit was bad for mis- 
joinder and that the jote was a transferable, 
kaimi jote. The defendants Nos. 3 to 5 and 
7 to 12, in addition to the above pleas, 
pleaded that they were katmi dar -jotedars 
and that the suit was not maintainable with- 
out anotice Lo quit, 
stance decreed the suit and that decree has 
been confirmed on appeal. 

Defendants Nos. 1 to 5 and 1G have appeal- 
ed to this Court, 

The first contention raised on behalf of 
the appellants relates to the question whether 
the jote is a tenure or a holding. It is urged 
that the onus is on the plaintiff to prove that 
the jote is a holding and not a tenure. But 
the area being less than one hundred bighas 
there is no presumption that itis a tenure. 
It is true the Jote has been sub-let for some 
time, but since when does not appear and 
having regard tothe fact that the purpose 
for which the jote was originally acquired is 
not known and the other circumstances men- 
tioned by the learned Subordinate Judge. 
lam unable to hold that he was wrong in 
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The Court of first in- 
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coming to the conclusion that it isa holding. 
The second point urged is that, upon the facts 
found in the case, viz., that the jote was held 
aba fixed rent for ab least 55 years the 
Courts below ought to have held that a pre- 
sumption arises apart from the provisions of 
section 50 clause (2) of the Bengal Tenancy 
Act, that the jote was held at a fixed rent. 
The Courts below have held, relying upon the 
authority of the case of Sarat Chandra Ghose 
v. Shyam Chand Singha (1), that the pre- 
sumption referred to in section 50, clause(2), 
of the Bengal Tenancy Act does not arise in 
the present suit which is not a suit under the 
Bengal Tenancy Act. I think the appellants’ 
contention ought to prevail. Itis true the 
provisions of section 50 clause (2), of the 
Bengal Tenancy Act apply only to suits or 
proceedings underthe Bergal Tenancy Act 
between the landlords and tenants as such as 
held in the case cited above, and in the case 
of Rasamoy v. Sre Nath (2), but it does not 
follow that it is notopen to the Court to 
draw an inference as to the jote having been 
held at a fixed rent from the Permanent Set- 
tlement from the fact of long payment of 
rent at an uniform rate. There is nothing to 
prevent the Court from drawing an inference 
of fact from the facts proved in the case that 
the original contract was to hold at a fixed 
rent. The question was raised in several 
cases, and I need refer only to the latest case 
on the point the judgment in Nityananda 
Pal v. Nanda Kumar Chowdhuri (8), where the 
learned Judges, Mookerjee and Carnduff, JJ., 
observed as follows:— The object of the Leg; 
islature in providing for the presumption As 
tofixity of rent mentioned in section 50 of the 
Bengal Tenancy Act was to provide in suits 
or proceedings under the Act, that is, in suits 
or proceedings between landlords and tenants 
as such an easy method of determination of 
the rights of the parties. lt does not follew, 
however, by any means that in cases to which 
the section has.no application if is not open 
to the Court to draw any appropriate infer- 
ence from the facts proved by the evidence on 
the record. In support of this view reference 
may be made to the cases of Dinendra Narain 
Roy v. Tituzan Mukerjee (4) ; Grant v. Robin- 
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son. (5); Nunda Lal Gossami v. Atarmoni 
A (6) and Golab Misser v. Kalanand Singh 
7 Ni 

It was, however, contended on behalf of the 
respondent that the defendant, having set 
up a pattah which has been found to 
be false, there is no room for any pre- 
sumption; and secondly that the defendauts 
having relied upon the presumption laid down 
in section 50 of the Bengal Tenancy Act in 
the Court below cannot now contend that 
such a presumption arises apart from the pro- 
visions of the Bengal Tenaney Act, and thirdly 
that the defendants did not setup inthe writ- 
ten statement that uniform payment of rent 
raised the presumption. i 

Tt is true the defendants set upa pattah, 
dated sometime before the Permanent Settle- 
ment, but it has been found to be false. 
Under the circumstances, I do not think the 
defendants are precluded from asking the 
Court to draw an inference as tothe fixity 
of rent if they have proved other facts 
which would give rise $o such an inference. 
ot Oaspersz v. Kedar Nath Sarbadhthart 
(8)]. 

In their written statement the defendants 
stated that Kristo Kishore Ghose held the 
Jote at a fixed jama from long before the 
Permanent Settlement from the time of the 
former zemindar of Natore, and that from 
time immemorial for upwards of 20 years 
the late Kristo Kishore Ghose and his heirs 
paid rent at a fixed-rate. They did not re- 
ly upon section 50 (2) of the Bengal Tenaucy 
Act in their written statement and at the 
hearing relied upon.authorities to show that 
the ‘presumption arises apart from the provi- 
sions of that section. It is not necessary that 
defendants should state in their written 
statement that uniform, payment of rent raises 
the presumption. I accordingly hold that the 
lower Appellate Court below ought to have 
coñe to a finding as to whether any infer- 
ence could be drawn from the facts proved 
in the casee apart from the provisions of 
section 50 of the Bengal Tenancy Act, that, 
the jote was held ata fixed-rate and was 
transferable. i 

The third contention raised on behalf of the 

(5) 11 0. W. N. 242; 5 0. L. J. 178. 
(6) 12 C. W. N. 482; 35 0, 763. 
(7) 6 Ind. Cas. 217; 140. W. N. 884; 12 C. L. J. 
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(8) 5 0, W. N. 858 at p. 861. 


appellant is with respect to the under-ryots. 
It] is contended that even if the purchaser 
défendants did not acquire any right by the 
transfer the rights uf the under-razyats canna 
be affected. 

Under section 85 of the Bengal Tenancy 
Act a sub-lease granted by a raiyat without 
the landlord’s consent is valid only for a 
limited period as against the landlord but 
is! valid as against the raiyat himself 
Lasa Gopal Mandal v. Eshan Ohunder Banerjee 

9)]. 

iIt has been held that where the landlord 
purchases a holding at a sale in execution of 
a jdeerea for arrears of rent, he is not bound 
to annul the under-ryott as an incumbrauce 
under section 167, Bengal Tenancy Act, in 
order to-enable him to obtain khas possession. 
See Peary Mohun Mookerjee vw. Badul 
Chandra Bagdi (10). In that case it was held 
that the provisions of section 22 of the Ben- 
gal Tenancy Act do not stand in the way 
of, the landlord’s recovering khas possession, 
because that section merely saved the rights 
of third persons which were valid as against 
the landlord. The question, however, whether 
an under-ryot in such a case is entitled to 
a'notice under’section 49, Bengal Tenancy 
Act was not raised in that case, the 
défendant having set up a permanent right. 


In the case of a purchase by the landlord 
of: the rights of a ryot by a conveyance it has 
béen held that the landlord cannot eject 
the under-ryot without putting an end to 
the tenancy according to law ‘as the ryot 
himself, if his interest subsisted, could not 
eject the under-ryot without a notice under 
section 49 (b) of the Act, the landlord who 
steps into his shoes similarly cannot do so 
without putting an end to the tenancy. The 
landlord who acquires the rights of the oc- 
cupancy holder under a private sale cannot 
claim any higher right than the occupancy- 
holder himself had. See Amirullah v. Nazir 
Mahomed (11) heard by Geidt and Mookerjee, 
JJ., and.the same case heard by Ghose and 
Pergiter, JJ., in Amirullah v. Nazir Moram- 
N; Lal Mahomed Sarkar v. Jagir Sheikh 

3). 

|Where, however, a ryot surrenders his 

(9) 29 C. 148, 

(10) 28 C. 205. 

. (11) 81 C. 932. 

(12) 340. 104; 3 C. L. J. 155. 

(18) 13 C. W. N. 913; 2 Ind. Cas. 654, 
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holding it has been held that the landlord can 


re-enter by ejecting the under-ryot without a` 


notice to quit if not protected by section 85 
or section 86 clause (b) of the Bengal Ten- 
ancy Act, see Nilkanta Chaki v. Ghatao Sheikh 
(14) and Badan Chandra Das v. Rajeswari 
Debya (15). Section 22 of the Bengal Teu- 
ancy Act provides that when the immediate 
landlord of an occupancy-holding is a pro- 
prietor or permanent tenure-holder and the 
entire interests of the landlord and the 
ryot in the holding become united in the 
same person by transfer, succession, or other- 
wise the occupancy-right shall cease to 
exist but nothing in this sub-section shall 
prejudicially affect the rights of any third 
person. The word “otherwise” in the above 
section was construed as meaning, ina similar 
way, to transfer on succession in the case in 
Badan Chander Das v. Rajeswari Debya (15) 
cited above. 

It seems to me that the position of a land- 
lord ina case of abandonment is stronger 
than in the case of a surrender by a ryot. 
In the case of an abandonment the landlord 
does notacquire any title through the ryot 
as in the case ofa purchase. In the case 
of a surrender the ryot gives up the land 
to the landlord. In the case of a non-trans- 
ferable ocenupancy-holding where the ryot 
sellsthe holding and quits possession of the 
lands, the lands become part of the khas lands 
of the landlord, and I think the holding does 
not continue to exist in such a case apart 
from the right of occupancy itself. 

The provisions of section 87 of the Bengal 
Tenancy Act lend support to the above view. 
The provisions of that section show that the 
landlord can enter on the holding in the case 
of an abandonment even if there are sub- 
lessees, the only exception being made in 
favour ofa sub-lease executed by a registered 
instrument the term of which is still unex- 
pired, and in such a case the landlord has to 
offer the holding to the sub-lessee only for 
the unexpired term of the lease. Under 
section 22 (1) the holding continues to sub- 
sist divested of the right of occupancy and 
if the word “otherwise” covers a case of 
abandonment, and the holding itself, apart 
from the right of occupancy, subsists in the 
case of an abandonment. All sub-leases which 
are valid against the rayot himself would 


(14) 4.0. W. N. 667. 
(15) 20. L, J. 670, 
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have - been saved under section 87 of the 
Act instead of only a sub-lease of which 
the term had not expired aud that only 
for the unexpired term. Section 87 of the 
Act (the provisions of which are not exhaus- 
tive) does not appear to be applicable to the 
case of an abandonment such as we have in 
the present case. The section, however, shows 
the position of an_ under-ryot in the case of 
an abandonment.” 

There does not appear to be any sub-lease 
by a registered instrument in the present 
case which can stand good against the land- 
lord having regard to the provisions of sec- 
tion 85 of the Bengal Tenancy Act. 

In this connection I ought to notice an- 
other argument on behalf of the appellant. 
It is contended that on a ryot abandoning 
the land the under-ryot gets a lift so to say 
and becomes a ryot. If the sub-lease is not 
binding on the landlord and the holding 
does not subsist after abandonment I do not 
see how the under-ryot becomes converted 
to a ryot in such a case. 

I hold, therefore, that the under-ryots 
have no valid rights as against the plain- 
tif. They cannot resist the claim for 
khas possession of the plaintiff as the pnr- 
chaser defendant did not acquire any right 
under their purchases. 

The fourth contention raised on behalf of 
the appellant also relates to the darjoted us. 
It is urged that plaintiff received rents from 
the darjotedars, and even if the darjotes are 
not valid the landlord has recognizad the 
durjotes by receiving rent from them. Bat 
the questiondoes not appear to have been. 
urzed befora the lower Appəllate Court, and, 
having regard to the findings arrived at by 
the Court of the first instance at page 21, of 
the paper-book, I do not think the contention 
is a valid one. 

The fifth point raised is that, plaintiff have 
ing failed to prove that the lands of schedule 
kha were his khas khamar lands, cwmnot 
fall back upon the defendant’s written state- 
ment and if he wishes to do so he must 
take the statement in the written statement 
asa whole. I do not think, however,: that 
there is anything to prevent the Court from 
accepting a portion of the statement of the 
defendants and rejecting another portion. 
The defendants did not set up any rights to 
the lands of schedule kha other than thos? of 
a tenant. 
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The last ground taken is that the suit is 
bad for misjoinder of parties and causes of 
action. It is contended that as the lands of 
the schedule kha were claimed as khas 
khamar and those of schedule ka as being 
formerely held by Dina Nath the causes of 
action were different. The purchasers were 
different and the lands were purchased | at 
different times and the sub-lessees held differ- 
ent plots. The question of misjoinder of 


` parties appears not to have been pressed in 


the lower Appellate Court. As regards mis- 
joinder of causes of action, the Courts below 
have found that the lands of both the sche- 
dules ka and kha are included in the ‘jote of 
Kristo Kishore, and the defendants were 
sued as trespassers in respect of both the 
plots.: Besides, the defendants do not ap- 
pear to have been prejudiced, and the defect 
if any, is cured by the provisions of section 578 
of Act XIV of 1882. . 

_ The case, however, will go back to the lower 
Appellate Court for a re-hearing with refer- 
ence to the second contention raised on be- 
half of the appellant, in accordance with the 
observations made inthe judgment. Costs will 
abide the result. 

Case remanded. 


—_—- 


SIND JUDICIAL COMMISSIONER'S 
“e COURT. 
CRIMINAL Appran No. 89 or 1910. 
i March-9, 1911. 
- Present:—Mr. Pratt, J. C., and 
Mr. Crouch, A. J. C. - 


C7 GANESH KRISHNA —ArerrtAnT 


tersus 
EMPEROR—Responpent, 

Criminal Procedure Code (Act Y of 1898), s. 236-—Al- 
ternative charges, Charges in the alternative, difference 
between— Alternative charges for offences under the Penal 
Code andSpecialLawe not permissible- Nature of offences 
Jor_which alternative charges are permissible—Appli- 
catfon of 8.236, Criminal Procedure Code. 

The accused, a postal peon, was entrusted with 
certain beariyg letters which it was his duty to 
deliver and recover the amount of the postage due, 
He returned bringing neither letters nor money and- 
gave no explanation. At his trial he was charged in 
thealternative under section 409, Indian Penal Code, 
or section 52 of the Post Office Act, in that he either 
dishonestly converted to his own use the amount re- 
covered on account of the bearing letters entrusted 
to him or that he threw the letters away: 

Held, that the charge in the alternative wag bad in 
lang; Soction 367 (3) of the Criminal Procedure Code 
and sections 40 and 72 of the Penal Code refer only 
to offences under the Penal Code, Consequently, an 
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alternative charge cannot be framed in respect 
an offence under the Penil Code and an offence uni 
a Special Law, nor can a ('ourt inflict any sentence 
a person found guilty in the alternative of an offe: 
under the Penal Code and another under a Spe 
Act. ji : . 

Per Pratt, J. O., (Crouch, A. J. U. dissenting)— 
alternative charge under section 236, Criminal F 
cedure Code, cannot be framed in respect of disti 
offences, nor even in respect of cognate offences wl 
the |difference is one of degree, i.e., as to the intent: 
imputed tọ the accused or as to some circumstance 
aggravation, : 

Section 236, Criminal Procedure Code, applies 
those cases only in which the prosecution cannot 
tablish exclusively any one offence, but is able, on { 
facts which can be proved, to exclude the innocence 
the'accused and to show that he must have comn 
ted! one of two or more offences. , 

Offences charged in the alternative arise out of { 
same delictum and are, therefore, necessarily cogni 
offences. 

The donbt referred to in section 236, Crimi 
Procedure Code, can only arise when the leg 
character of the acts of the accused might 

considered ambiguous, and the section authorizes 
charge in the alternative when it is doubtful which 
several offences the facts which can be proved w 
constitute and not in a case where there may be dou 
as to the facts which constitute one of the elemer 
of ithe offence, that is, the corpus delicti. 

The criminal intention imputed to the accus 
must be specifically determined and not allowed 
remain a subject of doubt in an alternative charge. 

Section 236, Criminal Procedure Code, contemplat 
a state of facts constituting a single offence, but it 
doubtful whether the act or acts involved may amou 
to. one or other of several cognate offences, 

'Per Crouch A J. O. 

Section 236, Criminal Procedure Gode, provides fi 
those doubts which may arise as to inferences whic 
may bedrawn by the Court from the prosecutio 
evidence, if believed. 

The essential difference between (1) cumulatiy 
cHarges, (2) alternative charges and (8) charges , 
the alternative is, that under the first the Court 
arked to convict of two or more offences, under tl 
second of any one specified offence, and under tt 
third of one or other of two offences without specif. 
ing which. 

|The alternative offences need not necessarily 4 
offences dealt with under the same Chapter of tt 
Penal Code or “cognate” in any other technics 
sense, but they must, from the nature of the case, b 
such that the commission of each can reasonably b 
inferred from the same facts. 

‘Thisisan appeal against the sentence any 


conviction passed by H. M. W. Hayward, Esq. 
Al, J. C., Karachi. f 
! Mr. Rupchand Bhilaram, for the Accused. 
| Mr. Raymond, for the Crown. 
Judgment. -` : 
| Pratt, J. C. The accused has been een: 
victed in a trial by Jury held in. the Session: 
Court jurisdiction of offences ; 
| (1) of an offence ander section 409, Indiar 
| ry 
| P 
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Penal Code, for criminal breach of trust of 
Rs. 2 worth stamps entrusted to him in his 
capacity as Postal pesn. 

(2) in the alternative under section 409, 
Indian Penal Code, or section 52 of the Post 
‘Office Act in that he either dishonestly con- 
verted to his own use Rs. 2-13 proseeds of 
bearing letters entrusted to him or that he 
threw away the bearing letters. 

It is urged that the second head of charge 
in the alternative is bad inasmuch as sec- 
tion 286, Criminal Procedure Code, only 
justifiesan alternative charge when the doubt 
is one of law and not when the doubt 
is one of fact. In the present case it is 
said that the prosecution were in doubt as 
to the facts for they were not certain whether 
the accused recovered on the bearing 
letters and dishonestly converted the proceeds 
to his own use or whether he merely threw 
them away. 

Section 236 is the only section under which 
an alternative charge can be framed. The 
section enacts that “if a single act or series 
of acts is of. such a nature thatit is doubtfal 
which of several offences the facts which can 
be proved will consitute” the accused may be 
charged with all the offences cumulatively 
or in the alternative with having committed 
some one of the offences.” 

The section provides for cumulative as well 
as for alternative charges and in section 403 
of the Code it is contrasted with sectian 235 
(1) which also provides for cumulative charges. 
The offences falling under section 235 (1) 
are referred to in section 493 as distinct 
offences while that expression is not used 
in regard to the offences falling under section 
236. 

Under section 235 (1) the offences are 
committed in a series of acts. They are 
distinct offences. A conviction or acquittal 
in respect of one offence is no bar to'a trial 
for another of the offences. There is no 
limitation as to the previous acquittal or 
conviction heing upon the same facts. A 
trial is said to be upon the same facts if 
the evidence in the first case would have 
supported a conviction for the offence charged 
in the second case. See Queen Hmpress v. 
Bird(1); Broom 2nd Edition, p. 266, Kapton v. 


= Smith (2); Queen-Empress v. Fakeerappa (8). 


(1) 2 Den. C. C. 94. 
(2) 15 W. R. Or. 8; 7 B. L. R. Ap. 25. 
(3) 1 Bom, L. R. 15. 
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Under section 236 the offences arise out 
of a single act or ont of a series of acts. 
The offences are not distinct. A conviction 
or acquittal in respect of one offence is a bar 
to a re-trial for another of the offences 
upon the same facts. The illustrations to 
section 403 make this distinction clear. 

Illustration (b) is acase of robbery and 
murder. The accused is acquitted of the 
murder but he may be re-tried and convicted 
of the robbery. It is immaterial whether 
the evidence in the murder case would have 
sapported an additional charge for robbery. 
The offences are distinct offences arising ont 
of the same series of acts and the case fills 
under section 235 (1). 

Illustration (d) is a case of culpable 
homicide. The accused is couvicted of 
culpable homicide not amounting to murder. 
He may not be tried againfor murder. The 
offences arise out of the same single act 
or series of acts. They are not distinct, for 
they differ only in degree. The case falls 
under section 236. 

The illustration (a) isa case of theft. 
The accused is acquitted of the offence of 
theft by a servant. He may not be re-tried 
for the offence of simple theft. The offences 
arise out of the same act or series of acts. 
They are not distinct offences for they differ 
only in degree t.e., as to a circumstance of 
aggravation. The case falls under section 236, 


Now, itis important to note the illustra- 
tion as to robbery and murder. Sach a 
case does not fall under section 236. The 
accused may not urge that on the facts the 
prosecution must have had a doubt as 
to whether he was the murderer and robber 
and might have charged him in the alterna- 
tive under section 302, Indian Penal Code, or 
section 892, Indian Penal Code, and that, 
therefore acquittal of murder was a bar 
to the trial for robbery. b 


Section 236, therefore, does not apply to 
distinct offences. It applies ùs shown by 


-illustrations (a) and (d) to offences of the 


same kind but which differ only in degree. 
The difference in degree depends upon some 
added circumstance of aggravation, e.g., thatthe 
thief was the servant of the com>'.1inant or to 
a difference in the intention imputed to the 
accused as in the case of murder or culpable 
homicide not amounting to murder. 

But both these cases are cases’ not for 
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alternative charges but of cumulative charges 
under section 236. About this, I thiuk, 
there can be no doubt. The circumstance of 
aggravation cannot be left in doubt. It must 
be established on the facts proved, otherwise 
the accused is entitled to an acquittal of the 
major offence. The prosecution would 
charge successively under sections 381 and 
879 and rely on a conviction under section 
379 if they failed to prove thatthe accused 
was the servant of the prosecutor. So also 
where the difference between the offences 
arises out of the intention imputed to the 
accused, z.e., the intention which is presumed 
from the facts proved. This law cannot be 
left in doubt, for it is the duty of a Jury to 
decide which view of the facts is true. 
Illustration (a) to section 299, Criminal Pro- 
cedure Vode, makes it quite certain that an 
alernative charge for murder or culpable 
homicide not amounting to murder is not 
permissible. Indeed, if the intention imputed 
to the accused could be left in doubt in an 
alternative charge the most extraordinary 
and anomalous results would ensue. An 
accused who had over-driven and killed a 
foot passénger might be convicted in the al- 
ternative-of murder or of causing death by 
a Yash and negligent act; or again, in a case 
of death from a ruptured spleen, the accused 
might be convicted in the alternative of 
murder or of simple hurt. A finding which 
left in doubt Whether the convicted person 
was convicted of murder or not would be 
bad in law, for the Jury would have failed 
in their duty to ascertain the true view of 
facts. 

result, therefore, is that an alternative 
cannot be framed in respect of 
distinct’ offences nor even in respect of 
cognate offences when the difference is one 
of degree, t. e., as to the intention imputed 







ta the accused or as to some circumstance of . 


aggravation. 

In what cases then is it permissibie to 
frame an alternative charge? 

The answer is, I think, suggested by the 
illustrations to section 236 and most clearly 
by the original illustration (a). It applies only 
in those rare cases in which the prosecution 
cannot establish exclusively any one offence 
but are able on the facts which can be proved 
to exclude the innocence of the accused and 
to Show that he must have committed one of 
two or *more offences, The prosecution 
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establish a corpus delicti on the facts which can 
be proved and the facts which cannot be proved 
are subsidiary facts important only to this ex- 
tent:that they decide under which penal provi- 
sion|the delictum falls. In the case of illustration 
(a) the dishonest possession of stolen pro- 
perty is the corpus delicti. Whether the ac- 
cused stole it himself or received it from the 
thief are subsidiary facts which only affect 
the' question whether his delictum falls under 
section 379 or 411, Indian Penal Code. To 
take another instance, an accused might be 
charged in the alternative with murder or 
abatement of murder—corpus delicti are the 
facts showing the murder and the accused’s 
corinivance. Whether he did the murder by 
his own hand or the hand of another is a 
subsidiary fact which may be left in doubt; or 
again, there may be, as suggested by illustra- 
tion (a), an alternative charge of theft or 
criminal breach of trust, the accused is prov- 


_ ed: to have sold a library book and appropriat- 


ed, the proceeds. It cannot ve proved whe- 
ther the book was issued to him by the 
librarian or not. Here the corpus delicti is 
the dishonest disposal of the book, whether 
he took it with or without the consent of the 
librarian are subsidiary facts important 
ouly to decide whether the delictum is under 
section 380 or section 406, Indian Penal Code. 

Offences charged in the alternative arise 
out of the same delictum and are, therefore, 
necessarily cognate offences. 


, The decided cases fally bear out these cou- 
clusions, and I shall now refer to a few 
typical cases. Under section 235 (1) were 
decided the cases of Queen Empress v. Fakeer- 
appa (3), and Oroft v. Queen Empress (4), 
In Queen Empress v. Fukeerappa (3) the ac- 
cused had been acquitted of the offence of 
belonging to a gang of persons associated for 
the purpose of habitually committing dacoity. 
Ia the course of the trial evidence was given 
that he and his gang had committed a par- 
ticular dacoity. He was then tried again 
for that dacoity and it was held that his 
acquittal under section 400, Indian Penal 
Code, was no bar to his trial under section 
395, Indian Penal Code. It was held that 
the transaction was divisible and that the 
case fell under section 235 (i), and that it 


was immaterial whether the second trial was #— 


upon the same facts or not. 


i (4) 2830. 174, 
| 


In Oroft v. 
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Queen-Empress (4) the accused manufactured 
an exciseable article and put a false trade- 
mark on it to conceal the fact that it was ex- 
ciseable and sold it without a license. He 
was convicted of an offence under the Excise 
Law and this was held no bar to his trial 
for an offence in respect of the false trade- 
mark, The case was under section 235 (3) 
and offences distinct. With every respect to 
the learned Judges who decided the case of 
the Orown v. Manghnidar (5), it seems to me 
that an acquittal of murder is no bar to a 
trial for an offence under section 201, Indian 
Penal Code. The Offences are distinct 
offences committed in the same series of acts 
and fall undar section 235 (1) and paragraph 
(2) of section 403. 

Under section 236 was decided the case of 
Queen Empress v. Erramareddi (6). It was 
held that an acquittal of the offence of 
mischief barred a re-trial on the same 
facts for the offence of theft. The Judges 
did nót discuss the question as to whether 
the charges of theft and mischief would have 
been cumulative or alternative but they 
observed ‘‘clause (2) of section 403 does not 
apply to this case because the imputed 
offences of mischief and theft were not dis- 
tinct offences, nor was there a series of acts, 
but one act or transaction only, the cutting 
of the tree and the removal of the branches 
cut”. 

As to an alternative charge under section 
236, the only decided case in the Indian Law 
Reports is that of Wofadar Khan v. Queen- 
Empress (7). In that case a charge of riot 
had been framed by the Sessions Judge stat- 
ing two different common objects in the 
alternative. Here, if the common objest was 
in doubt, the residuum of facts proved would 
only establish against each of the accused 
that they had each personally committed 
particular acts of violence. Excluding the 
matters in doubt, there was no corpus delicti 
to” which the offence of rioting could be 
referred. The facbin doubt was not a sub- 
sidiary fact but anessential element of the 
corpus delicti. The case was one which, as I 
have already shown, required cumulative 
charges under section 236, and the Jary 
should have decided, which common object 
was proved. The Calcutta High Court de- 

(5314 S. Ti. R. 175; 8 Ind. Cas. 936. 

(6) 8 M. 296. 

(7) 21 0. 955, 
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cided, and I think decided rightly, that the 
alternative charge was bad. Beverley, J., in ' 
his judgment stated the law as follows :— 

Section 236 of the Code only authorizes a 
charge in the alternative when it is doubtful 
which of several offences the facts which 
can be proved will constitute not, as in this 
case, when there may be a doubt as to the 
facts which constitute one of the elements 
of the offence”. 

With this statement of the law 1 concur if 
by the word “offence” in the last clause the 
learned Judge means what Ihave called the 
corpus delicti.. It obviously cannot refer to 
the elements of either offence charged, for, 
to take the case of illustration(a), one of the 
elements of theft is that the accused moved 
the goods without the consent of the person 
in possession, and yet the alternative shows 
that that element is not proved. 

There is a dictum in Croft v. Queen Empress 
(4), in which I entirely concur. The Judges 
there observed at p. 177,—“it appears to us 
that section 236 of the Code of Criminal 
Procedure contemplates a state of facts con- 
stituting a single offence but it is doubtful 
whether the act or acts involved may amount 
to one or other of several cognate offences”. 

The doubt referred to in section 236 is 
generally described asa doubt of law. This 
phrase is not strictly accurate, for itis a doubt 
as to subsidiary facts which would determine 
what law was applicable. The doubt is well- 
described inthe phrase used by West, J. with 
reference to the concluding section of the 
Code of 1872, in the case of Reg. v. Ramajt 
Rav (8) the “legal character of the accused 
might well be considered ambiguous. 

Now, applying the law to the present case, 
there can be no doubt [ think but that the 
alternative charge is bad. The facts proved 
are (1) that the accused was given certain 
bearing letters, (2) that it was his duty to 
deliver and recover money on them (3), hat 
he failed to perform this duty (4), his con- 
cuct in not returning. But thesé facts do not 
constitute any corpus delicti. hers is no 
offence until we arrive af the matter in douht, 
t.e., as to the dishonest intention or negligence 
imputed to the accused. And I have already 
shown that the criminal intention imputed to 
the accused must be specifically determined 
and not allowed to remain a subject of doubt 


in an alternative charge. 
(8) 12 B. H.C. R. 1 at p. 7. . 
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The verdict on the alternative charge is 
“bad in law as the Jury have not done their 
‘duty under sction 299 (a) and decided which 
view of the facts is correct. 

There is another point which I shall not 
discuss in detail as it has not been raised in 
argument. But it is material, as it raises a 
further doubt as to the legality of the 
charge. Both the provisions of tne law as to 


judgment and punishment in the cases of an 


alternative charge are limited to offences under 
the Indian Penal Code. Section 367 (8) of the 
Criminal Procedtire Code contains an express 
limitation to: that effect; and section 72, 
Indian Penal Code, isby section 40 limited 
to offences under the Penal Code. The word 
“offence” in section 286 includes offences 
under Special Laws and there is no doubt that 
offences under special laws may be charged 
cumulatively. But the limitations in section 
72, Indian Penal -Code, and section 267 
(3), Oriminal Procedure Code, seem to in- 
dicate that an alternative charge cannot be 
-~ framed in respect of an offence under the 
Penal Code and an offence under a Special 
Law. This isin.accord with my view that 
section 236 only refers to cognate offences. - 

I would, therefore, confirm the conviction 
and sentence under the first head of charge 
for an offence under section 409 in respect 
of: stamps; but reverse the conviction and 
sentence on the alternative charge in respect 
of the bearing letters. 

Crouch, A, J; C_—-As I am unable to express 
agreement with the reasons given by the 
\Jearned Judicial Commissioner, it is necessary 
to’state briefly my grounds for concurring 


in the order reversing the conviction on the - 


second charge. 

Mr. Rupchand has, in urging his objections 
that the charge is atlernative under section 
409, Indian Penal - Code and section 52 
of ethe Post Office Act VI of 1898 is 
not justified by the terms of section £36, 
Criminal Procedure Code, relied on’ the 
following dictum of Beverley, Joi in Wafadar- 


khan v. Queen-Empress (7):—'‘‘Section 236. of | 


the Code only authorises a charge in the 
alternative when it is doubtful which of 
several offences the facts which can be proved 
“will constitute not, as this case, when 
there may be a doubt as to the facts which 
constitute one of the elements of the offence”. 
“As any doubt as to what offence has been 
commitfed must arise from a doubt whether a 
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cfs fact constituting an esséntial elemen | 

an offence has ‘been proved, the dictum, as 

A stands, cannot be accepted as a correct 

inferpretation of the terms of section 236, and 

I am -of opinion that we should not permit it 

tojembarrass us in the construction and 
application of these terms. 

The meaning of the section will, I think, 
be more easily comprehended, if we analyse 
the several expressions contained init, and 
consider it from the point of view of its 

practical application. 

An “offence” is any act or omission punish- 
able by any law for the time being in force 
(section 4 (o), Criminal Procedure Code); 
and one of the chief objects ofthe charge is 
to inform the accused: precisely what acts, 
punishable by law, he is alledged to have 
committed. 

The charge must be distinguished from 
the “ ‘prosecution case”. The latter may be, 
roughly, divided up nder three separate 
Heads: — 

(1) Acts of, or things done by the accused 
which it is expected to prove by direct 
evidence. ; 

(2) Events preceding, accompanying, or 
following such acts which it is expected to 
prove by direct evidence. 

(3) In‘erences from such acts and events. 

The illustrations to section 236 seem to 
make it clear that by “act or series of acts” 
are meant “things done by the accused 
which the prosecution expect to prove by 

irect evidence” the while expression “facts” 


-used in the wide sense of section 3 of the 


Evidence Act, and the facts which “constitute 
an offence” are the act or acts, the particular 
kind and degree of intention and particular 
result which together make up the essen- 
ial elements of a specific offence. An “act” 
very often is, butis not necessarily, one of 
the facts constituting an essential element 
of the offence charged, it may be merely 
evidence from which, with other facts prov- 
d, a fact constituting an element in the 
offence may be inferred. In considering the 
ection it is important to bear in mind that 
facts may be proved by way of inference or 


_ presumption as well as by direct evidence. 


In opening his case, the prosecutor is bound 
to state not only what specific acts he alleges 
the accused to have committed, and for 
which he asks the Court to inflict punish- 
ment, but also what acts or things done by 
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the accused, he expects to prove by direct 
evidence, and to show how from these acts, 
and other facts which he expects to prove, it 
may be inferred that the specific acts 
punishable by law were really committed. 

The prosecution is entitled to saggest 
alternative possible inferonces, and to urge 
the adoption of a particular one, but all 
acts and events which it intends to prove by 
direct evidence, and which form part of the 
prosecution case, must be definitely and 
positively alleged. 

In most cases, the prosecution has to 
anticipate doubts of two classes: firstly, 
whether the evidence, or certain portions of 
it, will be believed; secondly, what inferences 
willbe drawn from the evidence, if believed. 
It is with these doubts in view that the 
particular form of charge is decided on. 

Tt is clear from the opening words of sec- 
tion 236 that the doubts for which it seeks to 
provide are of the second class. The doubt 
which of several offences the facts proved 
will constitute must arise from the very 
nature of the acts of which it is intended to 
offer evidence. The doubt is as to the 
inference which will be drawn by the Court. 


Where such doubt arises, the accused 
may be charged with having committed 
all or any of such offences; or he may 
be charged in the alternative with having 
committed some one of the said offences. 
In this case we are concerned only with 
charges in the alternative. It is necessary 
to distinguish them from what may be 


termed “alternative charges” where the 
accused is charged under two separate 
charges with having committed either 


offence A or offence B. it is not usual to 
insert the word “or ” between the two 
charges, but it is explained to the Jury 
that a verdict of guilty is asked for, on 
only one of them. ‘The essential difference 
between cumulative charges, alternative 
charges and charges in the alternative is, 
that under the first the Court is asked to 
convict of two or more offences, under the 
second of any one specified offence, under 
the third of one or other of two offences 
without specifying which. 


There is no limit whatever expressly im- 
posed by the section to its application ex- 
cept that the doubt which arises must 
have a special origin. In practice, however, 


` 
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the use of a charge in the alternative is 
restricted to narrow limits. 

In the first place, the section is nothing 
more than a permissive rule of procedure. 
Whether it is expedient to frame a charge 
in the alternative or whether it will un- 
fairly embarrass the accused in the conduct 
of his defence are two of the most im- 
portant questions which should be answered 
satisfactorily before tle procedure is fol- 
lowed. 

In the second place, the cases in which 
a charge in the alternative can be effective- 
ly used must necessarily be rare. The 
prosecution is never relieved of its burden 
of proving the guilt of the accused and 
the prosecution case must-be such that it 
js a fair inference from the factsof which 
direct evidence is offered that the accused 
committed one of two offences, otherwise 
the trial oun a chargein the alternative must 
inevitably prove futile. N 

There is no authority for asserting that the 
alternative offences must be offences dealt 
with under the same Chapter” in the Penal 
Code, or “ cognate ” in any other technical 
seuse but they must from the nature of 
the case be such, that the’commission of 
each can reasonably be inferred from the 
same facts. For this reason, the cases in 
which distinct offences can form the subject 
of a charge in the alternative'are not like- 
ly to be of frequent occurrence. Illustra- 
tion (b) to section 493 seems to indicate 
that the Legislature considered that no case 
could arise in which robbery and murde 
could be included together in a charge in 
alternative but I am not prepared to 
from this illustration any general rule. 

The most ordinary case of doubt arising 
as to the inference which the Court will 
draw is when the inference is as to the 
nature and degree of the accused’s intention. 
But in almost all such cases there will be 
separate alternative charges so that in the 
event of the accused being® convicted of 
the most serious offence he can be punished for 
it. There would be no practical advantage 
to the prosecution to havea charge, in the 
alternative of two offences differing only in 
degree; indeed, the very object of having 
the double charge would be defeated. If 
there is doubt whether the conviction will 
be of murder or of culpable homicidé” not 
amounting to murder there shold be two 
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separate charges and the Jary will be 
directed to find the accused guilty under 
one, or the other, or acquit on both. (Section 
299 Criminal Procedure Code.) 

As a charge in the alternative forms an 
exception to the general rule that a charge 
should definitely state the precise acts, 
punishable by law, which tbe accused is 
alleged to have committed, its adoption must 
always cause some degree of embarrass- 
ment to the conduct of the defence and 
the Legislature seems to have contemplated 
that this consideration would restrict its 
use to offences punishable under the Penal 
Code. At any rate, we find that there is 
no section in either the Penal Code or in the 
Criminal Procedure Code which authorises 
the infliction of any sentence on a person 
found guilty in the alternative of an offence 
under the Penal Code, and one under a Special 
Act. Section 367 (3), Criminal Procedure 
Code and sections 72 and 40, Indian Penal 
Code, refer only to offences under the Penal 
Code. 

In the present case, the “acts ” alleged 
were that; (1) Accused being entrusted 
with a number of “ bearing letters” and 
under a duty to collect and bring back a 
certain sum of money, went on his rounds. 

(2) He returned bringing neither letters 
nor money, and ‘gave no explanation., | 
- In my opinion, a doubt arose from the 
very nature of these acts whether accused 
had made away with the letters, or had 
collected and misappropriated the money 
e on them, and the acts were such as 
ise a -fair probability that the Court 
jnfer from them that one of the 
nces had been committed. The case, 
therefore, was one in which a charge in 
the alternative was justified by the express 
terms of section 236. 

' Byt it was inexpedient to frame such a 
charge, for on the completion of the trial the 
Court had, so faras I am able to discover, no 
power to pass sentence: 

In my opinion the charge was technical- 
ly correct, but the conviction and sentence 
were bad. 

I would, therefore, reverse the conviction 
and sentence on the second charge. 
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OUDH JUDICIAL COMMISSIONER’S 
COURT. 

MISCELLANEOUS Crvis Arrear No. 18 or 1969. 

; June 24, 1909. 
Present: —Mr. Sunder Lal, J. C. 

RAM PARTAP—Derenpant—APPELLANT 

` versus 
BACHCHU MISRA—PLatntive, AND OTHERS 


-—DerenDANTS—RESPONDENTS. * 

Transfer of Property Act (IV of 1882), ss, 86 and 87 
—Decree for foreclosure obtained against all the defend- 
ants—Order absolute obtained only against some of 
the defendants, validity of—Payment of the decretal 
amount by the defendant against whom no order absolute 
passed, effect of —Foreclosure decree discharged by the 
payment made by one defendant against all—Decree 
joint and indivisible against all the judgment-debtors— 
Redemption by a puisne mortgagee, effect of. 

‘In 1892 one B. mortgaged a portion of his share 
by way of conditional sale in favour of the respondent. 
Subsequently, in 1896, after the death of B., his sons 
mortgaged with possession the entire share to one 
K., now represented bythe appellant. The re. 
spondent instituted a suit for foreclosure on his mort- 
gage of 1892 and impleaded K., and the sons of B. 
as defendants to his suit and obtained a decree for 
foreclosure. In applying for an order absolute, 
however, he did not make K. a party to the proceed- 
ings and obtained the order only against the sons of 
B. Subsequently,on the objection of A., ib was 
decided that the order obtained against the sons of 
B., did not bind him and that he should be allowed 
to deposit the decretal amountand thereby to redeem 
the property. K.deposited the money which the- 
respondent withdrew and thus his mortgage was 
satisfied. The respondent now, on the basis of the 
order absolute against the sons of B. alone, sought to 
redeem K.’s mortgage of 1896. The question for ` 
decision was, whether the order absolute obtained by 
tho respondent could still be considered as subsisting 
although his decretal amount had been deposited in 
full and his mortgage-decree satisfied: 

Held, that the deoree for foreclosure obtained by 
the respondent was a joint and indivisible decree 
against all the defendants and there could be only 
oneorder absolute affecting all the defendants. The 
effect of the deposit of money by K., who was nota 
party to the order absolute, was that the respondent’s 
mortgage had been satisfiedin its entirety and he 
could not, therefore, urge that the equity of redemp- 
tion, which was acquired by him as a complement to 
the mortgagee-rights under an incomplete foreclosure 
proceeding, still vested in him. The effect of the 
payment of the decretal money by K. was, that the 
respondent's rights as mortgagee passed to the 
redeeming puisne mortgagee whatever they were at 
the date of such payment. 

Hussanbhai v. Umaji, 28 B. 153; Kedar Nath v, 
Syed Hafiz Ali, 10 O. C. 356, referred to. i 


Pandit Gokaran Nath Misra, for the Ap» 
pellant. 
- Mr, Zahur Ahmad, for Mr, Mumtaz Husain, 


for the Respondent. 
. Judgment. —this is a rather peculiar 
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suit for redemption of a mortgage. The 
circumstances shortly are as follows:— 

On the 26th September, 1892, one Bhawani 
Din who was the owner ofa 2-anna 8-pies 
share in the village of Khatmipur mort- 
gaged his one-anna share thereof by way 
of conditional sale in favour of Bachchu Misra 
for the sum of Rs. 500. Bhawani Din died 
shortly after, and on 18th November, 1896, 
his sons mortgaged with possession their 
entire 2-anna-8-pie share to one Kashi Ram 
for the sum of Rs. 300. The appellant in 
this appeal is a legal representative of Kashi 
Ram. SBachchu Misra instituted a suit for 
foreclosure on his mortgage of 26th Sep- 
tember, 1592. He impleaded the sons of 
Bhawani Din and Kashi ham as defendants 
to the said suit, and on 8rd October, 1901, 
he obtained a decree for foreclosure under 
section 86 of Act IV of 1882. Bachchu 
Misra applied for the said decree being made 
absolute on 4th August, 1902, against the 
heirs of Bhawani Din only. The said heirs 
applied for enlargement of the time to pay 
the mortgage-money -and obtained it from 
the Court, Another application for foreclosure 
was made against them on the expiration 
of the enlarged period of time for payment 
of the mortgage-money, but it was dismissed 
in default of prosecution. Ultimately, the 
deeree-holder applied for an order absolute 
under section 87 of Act IV of 1882 against 
the heirs of Bhawani Din and obtained the 
said order against them on 25th April 1903. 
Kashi Ram was no party to any of these 
proceedings. 


. On the strength of the said order Bachchu 
Misra applied for possession of the mort- 
gaged property, Thereupon, Kashi Ram on 
the 19th March, 1906, filed an objection in 
Court in which he urged that the entire 
foreclosure proceedings were bad in law, 
inasmuch as he was not made party to 
them and the order absolute made on the 
25th April 1908, was of no force and 
validity as against him. The Court gave 
effect to the objection and allowed him to 
redeem on payment of the mortgage-money 
due to the decree-holder on 24th April 
1906. This order was upheld in appeal 
by this Court on the 5th January 1907. 
Kashi Ram deposited the amount due to 
the mortgage Bachchu Misra and thus re- 
deemed the mortgage of 26th September 
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1892. Bachchu Misra has drawn the money 
deposited to his credit and his mortgage 
has thus been satisfied. Kashi Ram had been 
temporarily dispossessed by Bachchu Misra 
on the strength of the foreclosure order of 
25th April 1903. But on the said order 
being held invalid he was put back into posses- 
sion of the said property and is now in posses- 
sion thereof. 

The present suit has been instituted by 
the plaintiff Bachchu Misra on the allegation 
that by the foreclosure proceedings of 25th 
April 1903, as between himself and the heirs 
of Bhawani Din the decree for foreclosure 
has become absolute against them and their 
rights as mortgagors have now passed to 
him. He, therefore, as a representative of 
the mortgagors, now sues to redeem Kashi 
Ram’s mortgage of 18th November 1896. As 
a prior mortgagee under the mortgage of 26th ` 
September 1892, Bachchu Misra has no right. 
in law to redeem the puisne mortgage of 1896 
in favour of Kashi Ram. He can orly sue for 
redemption if the rights of the mortgagors_ 
have by any process of law been transferred 
to him and the only question in this appeal is 
whether by the order absolute of 25th April. 
1908, the rights of Bhawani Din’s sons have 
passed to the plaintiff. The Court of first , 
instance held on this question in the negative 
and dismissed the suit. The. learned Sub- 
ordinate Judge on appeal has held in favonr 
of the plaintiff, and holding that the plain- 
tiff is entitled to maintain this suit for re- 
demption, has remanded the case under 
Order XLI, rule 23, of the Code of Civil 
Procedure, for trial on the merits. 


The present appeal has been instituted by 
Ram Partap who is the legal representative 
of Kashi Ram, the puisne mortgagee. The ` 
decree of 3rd October 1901, was a joint and 
indivisible decree against all the defendants. 
It gave them a right to redeem the mert- 


“gage of 26th September 1892, within the 


period of time specified in the decree and on 
defanlt of payment it granted the plaintiff 
in that case a joint and indivisible decree 
for foreclosure. There was one decree in- 
the case and there could be only one order 
absolute affecting all the defendants under 
section $7 of Act IV of 1882. The decree 
nisi as a whole can be made absolute under 
section 86 of the Act. Now, in this casc, the 
decree-holder did not obtain an order absolute 
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as against Kashi Ram. In the proceedings 
which followed, Kashi Ram was held entitled 
to pay him the mortgage-money and dis- 
charge the plaintiff’s mortgage. The legal 
effeot of those proceedings is, that it has 
now been finally held that nothing done in 
the way of foreclosure under the order of 
25th April 1903, affected the rights of Kashi 
Ram. So far as he is concerned, these proceed- 
ings are merely waste paper. As between 
Kashi Ram and ,Bachchu Misra, the decree 
of 3rd October 1901, has been discharged 
by payment to the latter of the mortgage- 
money and under section 74 of Act 1V of L882 
all the rights which once vested in Bachchu 
Misra as mortgagee have now passed on to 
Kashi Ram and his. legal representative. 
Bachchu Misra cannot now be permitted tn 
urge that he is still a mortgagee under the 
document of 26th September, 1892. It is 
only a mortgagee, who, as such, can fore- 
close the equity of redemption, and when his 
title as mortgagee passed to Kashi Ram he no 
longer retained the character of a mortgagee 
in which character alone he could foreclose. 
If the foreclosure proceedings of 25th April 
1903, are good and binding it is the person 
now entitled to the mortgagee rights under 
the document of 26th September, 1892, in 
whom the equity of redemption can vest and 
that person is now Kashi Ram, the person in 
whom the mortgagee-rights have now vested. 
Foreclosure vests the equity of redemption 
in the mortgagee and not in one who has 
ceased to be a mortgagee. In my opinion, 
however, whenKashi Ram applied on the 19th 
‘March 1906, to re-open the foreclosure pro- 
ceedings and the Court granted his prayer 
on 24th April 1906, the eg parte order of 23rd 
April, 1903, was set aside asa whole. It 
has been held thatif, on an application under 
section 108 of the Code of Civil Procedure, 
1852, an ea parte decree is set aside the order 
is passed in favour of all the defendants 
[Bhura Mal v. Har Kishan Das (1), Moham- 
med Hamidulla v. Tohurennissa Bibi(2)]. On 
the principle of these cases it must be taken 
that the order absolute was set aside com- 
pletely. Under the English Law when fore- 
closure is re-opened it is re-opened as a 
whole (Robin’s Law of Mortgage, page 


1050). The invalid foreclosure proceed- 
ings aforesaid, therefore, did not vest the 
TP) 24 A. 883. 


(2) 26 Ce 166. 


CASES. foi 


equity of redemption in the plaintiff, both 
because the proceedings were invalid and be- 
cause the plaintiff has ceased to be the mort- 
gagee in whom alone by foreclosure: the 
equity of redemption can vest. The Court be- 
low has, however, relied in support of its view 
on the ruling of the Bombay High Court 
in Hassanbhai v. Umaji (3) which has been 
followed by this Court in Kedar Nath ys Syed 
Hafiz Ali (4). In the case of Hussanbhat v. 
Umaji (8) the mortgagee had obtained a final 
decree for foreclosure against the mortgagor's. 
The foreclosure proceedings were good as 
between the parties to the decree. As the 
mortgage of the foreclosing mortgagee in 
that case still subsisted, it was held that the 
foreclosure proceedings vested in him the 
entire rights of the mortgagors and as such 
he was entitled to exercise the right of re- 
demption as against a puisne mortgagee. 
That case is inapplicable to the circum- 
stances of this case for many reasons. In 
the first place, the puisne mortgagee in this 
case though a party to the order absolute 
under section 86 of Act IV of 1882 was no 
parly to the order absolute under section 87 
of the Act and the entire proceedings were 
invalid as against him. In the Bombay 
case the foreclosure proceedings were still 
subsisting and in force between all the par- 
ties to the original decree. In this case, in 
the subsequent proceedings between the par- ` 
tiés, they have been held to be invalid 
and the plaintiff cannot now be heard to 
set up the validity of the said proceedings 
as against Kashi Ram’s heirs in face of 
the final adjudication of their invalidity bet- 
ween the plaintiff and Kashi Ram. In the 
next place, unlike the Bombay case, this 
is a case in which the plaintiff's rights as 
mortgagee have been transferred to Kashi 
Ram by virtue of the payment made by the 
latter. The plaintiff cannot urge that the 
equity of redemption, which is only a comple- 
ment to the mortgagee-rights acquired by 
foreclosure proceedings, still remains in him, 
The plaintiff is now in this difficulty that, 
if the foreclosure proceedings are valid and 
binding upon the heirs of the original mort- 
gagors, by receiving payment of the mort- 
gage-money from Kashi Ram, the tights 
of the plaintiff as mortgagee passed to the 
redeeming puisne morigagee whatever they 


(3) 28 B. 153. 
(4) 10 O. 0. 356. 
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were on the date of such payment. Ing 
properly framed decree the pusine mortgagee 
might in his term have foreclosed the prior 
mortgage as against the mortgagor. The 
plaintiff acquired no equity of redemption 
‘by the invalid foreclosure proceedings. The 
case in Kedar Nath v. Syed Hafiz Ali(4) is also 
distinguishable for the same reason. 
that the plaintiff has not acquired the rights 
of the mortgagor by virtue of the invalid 
order absolute of 25th April, 1903, and that 
he is not competent to set up the said pro- 
‘ceedings as valid when they have been 
held to be invalid -by order inter partes 
’ I, therefore, decree the appeal, set aside the 
order of the Court below and dismiss the 
suit of the plaintiff with costs in all 
Courts. - : 

É Appeal allowed. 


SIND JUDICIAL COMMISSIONER’ S 
COURT. 
Execotion Procespine Suit No. 9 or 1909. 
April 5, 1911. 

_ Present:—Mr. Pratt, J. O. 
-KARAM ALLAHI SHAH MAHOMED— 
JUDGMENT-CREDITOR 
versus 
MARIAM, wire or KARAM ALLAHI— 

© JUDGMENT- DEBTOR. 

Civil Procedure Code (Act V of 1908), O. XXI, r. 33 
(1) and (2)—Restitution of conjugal rights —Detention 
of wife in prison—Discretion of Court. : 

In execution of a decree for restitution of conjugal 
rights a Court ought, in the exercise of its dis- 
oretion under Order XXI, rule 33 (1), to decline to 
enforce the decree by the detention in prison of the 
wife, especially where the marriage was an unhappy 
one} and the husband has charged the wife with 
adultery. 

Mr, Tarachand, for the judgment-creditor. 

Order.—tThe parties are evidently un- 
happily married and the husband himself 
has charged his wife with adultery. When 
the husband has made such acharge against 
his wife, it wonld be barbarous to compel 
the wifeon pain of imprisonment to return 
to live with him. In exercise of my dis- 
cretion under Order XXI, rule 33 (1), I 
decline to enforce the decree by the detention 
in prison of the judgment-debtor. The case is 
hot oue in which an order under rule 33 (2) 
would be appropriate. 

Application dismissed. 


Application dismissed, 
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MADRAS HIGH COURT. 
LETTERS PATENT. APPEAL No. 51 or 1910 
March 30, 1911. 

Present:—Sir Ralph Benson, Judge, and 
Mr. Justice Sundara Aiyar. 
KODALI MALLAYYA -— APPELLANT 
VETSUS 
TARIGOPALA RAMAYYA—Responpent. 
Vendor and  purchaser—Unstamped pro-note 
executed for unpaid consideration —Suit on pro-note— 
Decree on original transaction. k 
A sale of certain land was effected in consideration 
of payment of money. In lieu, howover, of actual 
payment the vendor received from the vendeo 
an unstamped promissory-note. Ina suit by the 


vendor based on the promissory-note to enforce the 


personal obligation of the vendee, and not based 
on the transaction of sale to enforce vendors 
lien on the property: 

Held, that no decree could be passed, though the 
sale entitled the plaintiff to the payment of the 


.purchase-money and the law gave him a lien on the 


property for that amount. 

Where a document which cannot be used in evi- 
dence is executed to prove a complete pre-existing 
right, a suit may be maintained on the original right 
itself unless it be shown that it was entitled to merge 
the right in the document, but where at the time that 
an obligation comes into existence, a document is 
executed as the evidence and record of that obligation 
a suit to enforce it can be only on the document itself. 

Pothi Reddi v. Velayuda Sivan, 10 M. 94; Yerlagadda 
Veeraragaviah v. Gorantla Ramayya, 29 M.111; 15 
M. L. J. 434 andSheik Akbar v. Sheikh Khan, 7 C. 256, 
referred to. 


‘Appeal under section 15 of the Letters 
Patent against the judgmentof the Hon’ble 
Mr. Justice Krishnasawmy Iyer, dated 15th 
August 1910 in ©. R. P. No. 742 of 1908, 
presented} against the decree of the District 
Munsifof Bezwada in S. ©. S. No. 897 of 
1908. See 7 Ind. Gas. 320. 

Mr. J. Prakasam, for the Appellant. 

Mr. P. Nagabhusinam, for the Respond- 
ent. 4 

Judgment.—This is an appeal from 
the judgment of Krishnasawmi Iyer, J., in 
Kodali Mathaya v. Tangoppalt Rimaya (1), 
in whichthelearned Judge confirmed the 
judgment of the District Munsif of Beawaga 
who dismissed the plaintiff’s suit to recover 
the amount dueto plaintiff for the balance 
of purchase-money due to him from the de- 
fendant for the sale of certain land. The 
plaintiff received from the defendant onthe 
date of the sale an unstamped document 
which has been held by both the Munsif and 
the learned Judge to be a promissory-note, 
and as the document could not, consequently, 


(1) 7 Ind. Cas. 320; 1 M. W. N. 367; 8 M. D. T. 251 
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be acted onthe learned Judge held that the 
suit was rightly dismissed. It is contended 
in this appeal that as the transaction of sale 
itself gave the plaintiff a complete cause of 
action he is entitled to a decree for the 
amount apart from the promissory-note. It 
is, no doubt, true that the sale entitled the 


plaintiff to the payment of the balance of ` 
“purchase-money, and the law gave him also- 


“a lien on the property for the amount, The 
promissory-note by itself would not, accord- 
ing to the allegations in the plaint, extinguish 
the lien as the sale was not in consideration 
of a covenant to pay the balance of the pur- 
chase-money but in consideration of the pay- 
ment of the money itself. Butthis suit is 
not one to enforce the lien on the property 
but to enforce the personal obligation of the 
‘defendant to pay. Ina suit to enforce this 
obligation the principle laid down in Poth¢ 
Reddi v. Velayudha Sivan (2); Yerlagadda 
Veeraraghavayya v. Gorantla Ramayya (3); 
Sheikh Akbar v. Sheik Khan (4) is applicable. 
That principle is that where a document 
which cannot be used in evidence is execut- 
ed to evidence a complete pre-existing right 
asuit may be maintained on the original 
‘right itself unless ib be shown that it was 
entitled to merge the right in the docament, 
but where at the time that an obligation 
comes into existenca, document is exe- 
cuted as the evidence and record of that ob- 
ligation a suit to enforce it can be only on 
the document itself. In this case the plaint 
does not show that the case falls within the 
former category of cases. Whether the 
plaintiff may not still be entitled to institute 
“ra suit for the enforcement of his lien, it is un- 
necessary to consider. 
We agree that this suit was rightly dis- 
missed. . 
The appeal is dismissed with costs. 


Appeal dismissed. 
(2) 101M. 94. 
* 43) 29 M. 111; 15 M. L, J. 484, 
4) 7 ©. 356. 
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FULL BENCH, 
PUNJAB CHIEF COURT. 
Criminal Reviston No. 1163 or 1910. 
April 21, 1911. . 
Present:—Sir Arthur Reid, Kr., Chief Judge, 
Mr. Justice Kensington, Mr. Justice 
Johnstone and Mr. Justice Chevis. 
NARAIN DAS AND 0THERS— PRTITIONERS 
VeTSUS 
Musammat DURGA DEVI AND anotHer— 
ComPLAINANTS— RESPONDENTS. 

Criminal Procedure Code (Act V of 1898), ss. 107, 
119, 437—“Accused person”— Whether a person from 
whom security has been demanded under s. 107 is an 
accused person—Further inquiry whether can be ordered 
of a person released under s. 119. 

A person from whom security has been demanded 
under section 107, Criminal Procedure Code, is not 
an accused person so as to permit a District Magis- 
trate or Sessions Judge, as the case may be, to take 
action under section 487 of the Code and order 
further inquiry, should that person have been released 
or discharged under section 119. . 

Mohammad Khan v. Emperor, 42 P. R. 1905, Cr.; 
131 P. L. R. 1905; 2 Cr. L. J. 637, approved. 

Manna v. Emperor, 24 P.R. 1908, Cr; 20 P. L. R. 
1904; 1 Cr.L.J. 96. Chetu v. Gokha Singh, 33 P. R. 
1905 Cr.; 149 P. L. R. 1905; 2 Cr.L.J. 716, overruled: 

Felu Taji Ammal v. Chidambaravela Pillai, 33 M. 
85; 4 Ind. Cas. 1057; 20 M. L. J. 137; 6 M. L. T. 133; 
11 Cr. L. J. 162, referred to. 

Petition under section 439 of the Criminal 
Procedure Code for revision of the order of 
the District Magistrate, |Amritsar, dated the 
8th August 1910, reversing that of the 
Magistrate, lst Class, Amritsar dated the 3rd 
June 1910, dismissing the complaint against 
petitioners in default. 

Pandit Rambhaj Datta, for 
tioners. 

The case coming on for hearing before - 
Johnstone and Chevis, JJ., the Court made: 
on 9th March 1911 the following ; 

ORDER OF REFERENCE TO A FULL 
- BENCH. 

The point in this caseis whether a per- 
son from whom security has been demand- 
ed under section 107, Criminal Procedure 


the Feti- 


“ Code, is an “accused person” so as to per- 


mit the District Magistrate or Sessions 
Judge, as ths case may be, to take action 
under section 487 of the Code, and order 
further inquiry should that person have 
been released ordischarged under section 119. 
Thereis a distinct conflict of authority in 


_ this connection [Manna v. Emperor (1) and 


Chetu v. Gokha Singh (2) being opposed to 


(1) 24 P.R. 1903 Cr; 20 P.L.R. 1904; 1 Cr. L. J. 96, 
(2) 83 P.R. 1906 Cr.; 152 P.L.R, 1905; 2 Cr. L.J. 716. 
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. Mohammad Khan v. Emperor (3)]. The last 
- named ruling was arrived at apparently 
= without reference to the other two; and the 
“time has-comie for a pronouncement by a Full 
--Bench. We therefore, refer the case to a Full 
- Bench. - 

Opinion of the Full Bench. 

-- .The question referred to this Full Bench 
- was thus stated in the referring order :— 
Whether a person from whom security has 
“been demanded under section 107, Criminal 
".Procedure Code, is an “accused person” so 
asto permit the District Magistrate or 
Sessions Judge, as the case may be, to take 
. action under section 437 of the Code, and 
order further inquiry should that person 
have been released or discharged under sece 
tion 119. 
This question was answered in the affirm- 
ative in Manna v. Emperor (1) and Chetu v. 
Gokha Singh (2) and in the negative in Muham- 
mad Khan v. Emperor (3) a conflict of 
authority which rendered reference to this 
Bench necessary. We have considered the 
point and the rulings quoted, and also Velu 
Taji Ammal v. Chidambaravelu Pillai (4) 
and we have arrived at the conclusion that 
Muhammad Khan v. Emperor (8) contains 
the correct view of tho law. The whole 
-question is therein fully discussed and it need 
not be discussed again. It is also not neces- 
` sary to discuss ground No. 5 of this revision- 
- petition, in which it is urged that the order 

of the Magistrate in this case amounted to 
-an acquittal, inasmuch as this question does 
- not arise on the reference. 

The order of the District Magistrate of Sth 
-August 1910 ordering further inquiry is 
hereby set aside. 

p (3) 42 P. R. 1905 Cr; 181 P. L. R. 1905; 2 Cr. L. 


(4) 33 M. 85; 4 Ind. Cas. 1057; 20 M. L. J. 187; 6 
M. L. T. 133; 11 Cr. L. J. 162. 


OUDH JUDICIAL COMMISSIONER’S 
: COURT. 
Second Crvit APPEsU No. 263 or 1910. 
March 1, 1911. > 
Present:—Mr. Piggott, A. J. O. 
INDAR SINGH AND OTHERS—DEFENDANTS— 
APPELLANTS: 
E = i versus 
` KESRI SINGH—Ptaintire— RESPONDENT. 
Agreement to supply funds jor litigation, effect of— 
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Right to recover property based on such ayreement — 
ale—Conveyance. 

One I. was entitled to succeed to certain property 

on the death of a widow as being the nearest rever- 


~ sioner of the widow’s deceased husband. The pro- 


perty was in possession of remoter reversioners. In 
order to prosecute his claim ho entered into an 
agreement with the plaintiff by which he agreed to 
give him half the property in dispute in lieu of the 
‘funds supplied to him by the plaintiff for the expens- 
es of the suit. The plaintiff and I. jointly sued for 
possession of the -property. Before decision of 
tho case, I. died and the question arose whother on 
the basis of tho said agreement plaintiff could 
recover half of his share in the property. The Courts 
below allowed the plaintiff’s claim: 

Held, on appeal that the agreement in question did 
not amount toa sale as defined in the Transfer of Pro- 
porty Act or to a “conveyance” as defined in the 
Indian Stamp Act and that it did not transfer any 
property to the plaintiff nor did it confer any title 
on him. 

Raghunath v. Nilkanth, 20 C. 848; 20 I. A. 112; 
Lal Achal Ram v. Raja Kazim Husain Khan, 8 0.C. 155: 
9 C. W. N. 477; 274.271; 15 M. L. J. 197; Bajrangi 
Singh v. Bhagwan Bakhsh Singh, 11 O. C. 301; Haji 
Niyamat Ali v. Ilahi Bakhsh, 8 Ind. Cas. 500, followed. 


Mr. P. N. Rozdon, for the Appellants. 

Pandit Gokaran Nath Misra, for the Re- 
pondents. X 

Judgment.—The questions raised 
by this appeal seen to me somewhat more 
difficult than the Courts below have realised. 
The essential facts admit of being briefly 
stated:— 

One Indarjit Singh was entitled to succeed 
to certain immoveable property on the death 
of Musammat Horkpera, who had been in 
possession of the same asa Hindu widow, he 
being the nearest reversioner of that lady’s 
deceased husband. The property was, as a 
matter of fact, in the possession of certain 
other revers oners, wh) represented aa elder 
branch of the family but were one step 
farther removed than Indarjit Singhin descent 
from the common ancestor. Indarjit Singh 
himself was an old man and either kad no 
‘fands with which to prosecute his claim to 
the property, or did not choose to embark 
any money of his own in the litigation. He, 
therefore, on February 18th, 1908, entered 
into an agreement with the plaintiff-respond- 
ent Kesri Singh, the effect of whizh is the 
essential point to be determined in this ap- 
peal. The agreement in question was un- 
doubtedly on all fours with that which form- 
ed the basis of the litigation in the reported 
case of Raghunath v. Nilkanth (1), decided by 
their Lordships of the Privy Council. Kesri 

(1) 20 C. 843; 20 I. A. 112. 
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Singh was to provide the entire expenses of 
the litigation, whatever they might be ; and 
in return for this consideration Indarjit 
Singh undertook that he, on obtaining posses- 
sion of the property in question, would make 
over one-half of the same to Kesri Singh. The 
document in question wes stamped as an 
tkrarnama or agreement with a stamp of the 
value of Re. 1 and was only registered on the 
date already given. I have no hesitation in 
agreeing with the Courts below that the 
agreement in question was not void either on 
the ground, that it was opposed to public 
policy or that it was of the nature of a 
wagering transaction. It did confer upon 
Kesri Singh certain rights as against Indarjit 
Singh which he could enforce by a suit in 
the event of the latter’s endeavouring to re- 
` pudiate the contract. The question, how- 
ever, which the Courts below seem to 
me to have overlooked, and which is dis- 
tinctly raised by the first paragraph of the 
memorandum of appeal now before me, is 
whether this agreement conferred upon Kesri 
Singh any rights as against the persons in | 
possession of the property. In other words, | 
did any title to the Property as such pass i 
to Kesri Singh in virtue of this agreement | 
of February 15th, 1908. I have carefully 
considered the terms of the agreement and it 
seems to me beyond doubt that it does not 
amount to a “sale” as defined in the Transfer 
of Property Act, or to a “conveyance” as 
defined in the Indian Stamp Act. It was not 
stamped as a “conveyance” and was evidently | 
not regarded as such by the parties concer ned. | 
In the Privy Council case to which I have ! 
- already referred, the suit was one to enforce | 
the terms of the agreement against the party | 
executing it, and it was never suggested that! 
the agreement in itself had conferred title on | 
the person in whose favour it was made. On| 
the contrary, the result of the suit shows clear-! 
ly enough that in the view of their Lordships! 
ef the Privy Council no title had passed to’ 
the property as such. The distinction drawn! 
in the Transfer of Property Act (LV of 1382)! 
between a “sale” and a “contract for sale”! 
is clear, and it is specially provided that the: 
latter does not in itself create any interest; 
in or charge on the immoveable property con-! 
cerned. The other reported case to which! 
my attention was drawn [Lal Achal Ram v. 
Raja Kazim Husain Khan (2)] does not touch: 
= (2) 8 0. C. 155; 9 O. W, N. 477;27 A. 271; 15 M. L. J! 
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this point because in that case there had 
been an out and ont sale by the owner. A 
case much more neaily on all fours with the 
present oñe is that uf Bajrangi Singh v. Bhag- 
wan Bakhsh Singh (3). There ig no doubt 
this distinction to be drawn, that in this re- 
ported case the agreement sought to be en- 
forced had been made during the life- 
time of the widow in possession of the pro: 
jperty, so that it amounted to an attempt to 


transfer the chance of an heir apparent suc- 


‘ceeding to an estate. 
1 


The learned Judicial 
Commissioner held that such a contract was 
void, and could not even have been made 


ithe basis.of a suit for specific performance. 
'In the case now before me I think the agree- 
iment in question could have been made the 


basis of a suit for specific performance after 
Indarjit Singh had obtained possession of 


ithe whole of the property concerned ; buat in 


other respects the facts of this reported case 


‘were more in favour of the party seeking to 
| enforce the agreement than are those of the 


case now before me. I baye been referred to 
the decision of this Court Haji Niyamat 
Ali v. Ilahi Bakhsh (4). In that case the 
plaintiff was seeking to enforce an agreement 
similar to the one now before me against the 


| execntants of the same after they had suc- 


ceeded in obtaining possession of the property 
to which the agreement referred. The plain- 
tiff obtained from this Court a decree for 
Possession according to the terms of his agrees 
ment; and the point whether the suit should 
not have been rather one to obtain execution 
of a valid title-deed was not considered or even 
raised. In any case there is a vital differ- 
ence between a suit to enforce an agreement 
as against the persons executing the same, 
and a suit like the present which proceeds 
upon a claim of title to immoveable pro- 
perty as, against persons in possession of the 
same. The present suit was brought on 
March Ist, 1909, by Indarjit Singh and Kesri 
Singh jointly. The plaint recites that 
Kesri Singh is entitled to a half share (nisf 
ka haqqdar had) in virtue of the agreement of 
February 18th, 1908. There is no doubt an 
admission by Indarjit Singh which could have 
been pleaded against the latter in the event 
of a suit, but it cannot be said to operate 
so as to confer title upon Kesri Singh if the 
agreement itself failed to do so. Asa matter 


of fact, Indarjit Singh died before the suit 
(3) 110. C. 301, 
(4) 8 Ind. Cas. 500, 
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was decided even by the first, Court’ and his 
place in the litigation was taken by Uman 
Singh, brother of Kesri Singh, in whose 
favour Indarjit Singh had executed a deed of 
gift in respect of one-half share in the dis- 
puted property. I have today by # separate 
6fder upheld the decision of the lower Ap- 
pellate Court by which Uman Singh recovers 
possession of one-half share in the property 
in dispute by virtue of this deed of gift, it 
can scarcely be said, therefore, that the equi- 
třes of the case are very clearly or overwhelm- 
ingly in fovour of Kesri Singh. On the 
suit as brought I am clearly of opinion that 
Kesri Singh’s claim to a half-share in virtue 
of the agreement of February 18th, 1608, 


~must fail because the said agreement confers 


upon him no intereet in the property in dis- 
pute capable of being enforced by a suit against 
parties in possession who are not themselves 
bound by the terms of theagreement. I, 
therefore, accept this appeal and setting aside 
the decision of the lower Appellate Court, 
dismiss the claim of the plaintiff Kesri Singh 
to one-half share of the property in suit with 


- —eosts in all Courts, 


Appeal accepted. 


OUDH JUDICIAL GOMMISSIOMER’S 
COURT. : 
Second Civic Appeat No. 229 cr 1910. 
February 16, 1911. 

Present: —Mr, Chamier, J. C. 
Thakur SHEO NARAIN SINGH awp 
ANOTHER— DEFENDANTS — APPELLANTS 
Versus 


CHANDRABHAL AND OTHERS—PLAINTIFFS 


— RESPONDENTS. 

Water rights—Riparian owners, rights of—Injunction 
restraining the riparian owner from erecting a dam 
across the river—Rights of such owners tothe flow of 
water not absolute and exclusive but relative—Injunc- 
tion allowable only so far as to stop the flow of the 
stream or cause material injury to the other owners. 


The respondents owned a village on the bank of 
the river Sai and tne appellants some other villages 
about 12 miles higher up the river The appellants 
built a dam across the river and the respondents, 
thereupon, sued to obtain a permanent injunction 
restraining them from hereafter building a dam 
across the river which would prevent the water from 
flowing down to the respondent's village or materially 
reduce the amount of the water that flows down. The 
Courts below granted an injunction restraining the 
appellants altogether from erecting a dam of any 
kind in future: 

Held, that the terms of the injunction granted were 
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too wide. According to the ordinary law each owner 

has a right to fie-nsttravi-of the river or stream 

which passes through his land. Thammeans not an 

absolute or exclusive right to the fow ol flower 
but subject to the similar right of all the proprietors 

of the banks on each side to the reasonable enjoyment 

of the same; in short, a riparian owner has a right to 

use and consume the water for irrigating the land 

abutting a natural stream provided thathe does uot 

thereby cause a matèriul injury to other like owners. 

The decree of the Courts below was, therefore, modi- 

fied and an injunction granted restraining tho 

appellant from damming up the river in such a. 
way as to stop the flow of the stream or cause a 

material injury to the respondents. 

Dinkar v. Narain, 29 B. 357; 7 Bom, L. R. 263; Debi 
Prasad v. Joynath, 24 O. 865; 24 I. A. 60 (P. 09, 
referred to. 

Appeal against the order of the Additional 
District Jadge, Lucknow, dated the llth 
March 1910 confirming that of the Munsif, 
South Lucknow, dated the 30th October 
1909. 

Mr. A. P. Sen, Babu Basudeo Lal, Mirza 
Samiullah Beg, Mirza Mohammad Abid and 
Babu Har Dayal, for the Appellants. 


Mr. Mumtaz Husain, Babu Bisheshar 
Nati, and Babu Kalka Prusad, for the Re- 
spondents. 


|] 

Judgment.—this was a suit by the 
respovdent for demolition of a dam built 
by the appellants across the river Sai, for a 
permanent injunction restraining the appel- 
lants from hereafter building a dam across 
the river which willprevent the water from 
flowing down to the respondents’ villages or 
materially reduce the amount of the water 
that flows down and for damages. ; 

The Courts below have granted an injunc. 
tion and awarded Rs. 200 on account of dam- 
ages. 

In second appeal the decisions are attacked 
upon two grounds, namely, the relief has been 
given to the respondent, on a ground not 
taken in the plaint, that the injunction is 
wrong inform and that thereis no evidence 
to support the award of damages. 


The respondents are owner of three villages 
on the bank of the river Sai. The appel- 
lants are the owners of two villages about 
twelve miles higher up the river. The re- 
spondents’ case is that they are entitled to 
dam up the river for the purpose.of irrigating 
the villages; that the appellants have never 
built a dam in their villagesand are not en- 
titled to prevent the water from flowing down 
to the respondents’ village or to do anythjng 
which will materially reduce the volume 
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was decided even by the first Court’ and his 
place in the litigation was taken by Uman 
Singh, brother of Kesri Singh, in whose 
favour Indarjit Singh had executed a deed of 
gift in respect of one-half share im the dis- 
puted property. I have today by Wt separate 
öfder upheld the decision of the lower Ap- 
pellate Court by which Uman Singh recovers 
possession of one-half share in the property 
in dispute by virtue of this deed of gift, it 
can scarcely be said, therefore, that the equi- 
ties of the case are very clearly or overwhelm- 
ingly in fovour of Kesri Singh. On the 
suit as brought I am clearly of opinion that 
Kesri Singh’s claim to a half-share in virtue 
of the agreement of February 18th, 108, 
~must fail because the said agreement confers 
upon him no intereet in the property in dis- 
pute capable of being enforced by a suit against 
parties in possession who are not themselves 
bound by the terms of theagreement. I, 
therefore, accept this appeal and setting aside 
the decision of the lower Appellate Court, 
dismiss the claim of the plaintiff Kesri Singh 
to one-half share of the property in suit with 
—costs in all Courts, 
Appeal accepted. 


OUDH JUDICIAL COMMISSIOMER’S 
. COURT. 

Seconp CiviL APPEAL No. 229 or 1910. 

February 16, 1911. 
Present:—Mr. Chamier, J. C. 
Thakur SHEO NARAIN SINGH anp 
ANOTHER— DEFENDANTS — APPELLANTS 
versus 


CHANDRABHAL AND oTHees>—PLawrivye 


— RESPONDENTS. 

Water rights—Riparian owners, rights of—Injunction 
restraining the riparian owner from erecting a dam 
across the river—Rights of guch owners tothe flow of 
water not absolute and exclusive but relative—Injunc- 
tion allowable only so far as to stop the flow of the 
stream or cause material injury to the other owners. 


The respondents owned a village on the bank of 
the river Sai and the appellants some other villages 
: about 12 miles higher up the river The appellants 
built a dam across the river and the respondents, 
thereupon, sued to obtain a permanent injunction 
restraining them from hereafter building a dam 
across the river which would prevent the water from 
flowing downto the respondent’s village or materially 
reduce the amount of the water that flows down. The 
Courts below granted an injunction restraining the 
appellants altogether from erecting a dam of any 
kind in future: 
Held, that the terms of the injunction granted were 
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too wide. According to the ordinary law each owner 
hasa right to the-nsttrav~of_the river or stream 
which passes through his land. Tmm-means not an 
absolute or exclusive right to the flow of the-water 
but subject to the similar right of all the proprietors 
of the banks on each.side to the reasonable enjoyment 
of the same; in shert, a riparian owner has a right to 
use and consume the water for irrigating tho land 
abutting a natural stream provided thathe does: not 
thereby cause a matériul injury to other like owners. 
The decree of the Courts below was, therefore, modi- 
fied and an injunction granted restraining the 
appellant from damming up the river in such a. 
way as to stop the flow of the stream or cause a 
material injury to the respondents. 

Dinkar v. Narain, 29 B. 357; 7 Bom, L. R. 265; Debt 
Prasad v. Joynath, 24 O. 865; 24 I. A. 60 (P. C.), 
referred to. : x 


Appeal against the order of the Additional 
District Judge, Lucknow, dated the ILth 
March 1910 confirming that of the Munsif, 
South Lucknow, dated the 30th October 
1909. 

Mr. A. P. Sen, Babu Basudeo Lal, Mirza 
Samiullah Beg, Mirza Mohammad Abid and 
Babu Har Dayal, for the Appellants. - 

Mr. Mumtaz Husain, Babu Bisheshar. 
Nati. and Babu Kalka Prusad, for the Re- 
spondents. || 

Judgment.—This was a suit by the 
respovdent for demolition of a dam _ bnilt 
by the appellants across the river Sai,-for a 
permanent injunction restraining the appel- 
lants from hereafter building a dam across 
the river which will prevent the water from 
flowing down to the respondents’ villages or 
materially reduce the amount of the water 
that flows down and for damages. j 

The Courts below have granted an injunc- 
tion and awarded Rs. 200 on account of dam- 
ages. 

In second appeal the decisions are attacked 
upon two grounds, namely, the relief has been 
given to the respondent, on a ground not 
taken in the plaint, that the injunction is 
wrong in form and that thereis no evidence 
to support the award of damages. 


The respondents are owner of threevillages 
on the bank of the river Sai. The appel- 
lants are the owners of two villages about 
twelve miles higher up the river. The re- 
spondents’ case is that they are entitled to 
dam up the river for the purpose of irrigating 
the villages; that the appellants have never 
built a dam in their villagesand are not en- 
titled to prevent the water from flowing down 
to the respondents’ village or to do anythjng 
which will materially reduce the volume 
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thereof and that the respondents have a 
customary right or easementto prevent the 
appellant from so doing. The appellants 
denied that the respondents had any right to 
dam up the river or to prevent the appel- 
lanis from doing so. The second appellant 
went so far as to plead that a riparian owner 
can obstruct the flow of water as much as he 
pleases solong as be buildsthe dam on his 
own land. The Courts below have found that’ 
the respondents have failed to establish a 
customary right or easement entitling them 
to prevent the appellant from building a dam 
across theriver but that the respondents are 
entitled under the ordinary law of the land 
to relief on the ground that theappellant dam- 
med up the river in such a way as to inter- 
fere with the respondents’ rights, and they 
assessed the damages at Rs. 200. 

It is suggested that the claim of the re- 
spondents was based entirely upon the alleged 
customary right or easement: I do not think 
fo. They distinctly alleged that the appel- 


lants were not entitled to stop or do anything ` 


which would materially reduce the flow of 
the water. Onthe third issue the parties 
did and could give evidence as to the results of 
the action ofthe appellants. It seems to me 
that the ground upon which relief has been 
given to the respondents is distinctly taken 
in tbe plaint and that it is independent of 
the allegation .of the existence of a customary 
right or easement. But the terms of the in- 
junction granted by the Munsif and approved 
by the Additional Judge are too wide. The 
injunction restrains the appellants altogether 
from erecting a dam of any kind in future. 
The evidence does not justify the conclusion 
that the appellants are not entitled to build 
a dam of any kind. No custom has been 
proved modifying the ordinary law applicable 
toriparian owner. According to the ordinary 
* slaw each owner has aright to the usufruct 
of the river or stream which passes through 
his land., That means not an absolute or ex- 
clusive right to the flow of the water in its 
material state but to the flow of the water 
and the enjoyment of its subject to the simi- 
lar right of all the proprietors of the banks 
on each side to the reasonable enjoyment of 
the same. A riparian owner has the right 
to use and consume the water for irrigating 
the land abutting on a natural stream pro- 
vidgd that he does not thereby cause material 
injury to other like owners: [Sce Dinkar v. 
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a 
Narain (1); Debi Prasad v. Joynath Singh(2), - 
and Dosson the Law of Ripariau rights passem. 

Both parties have pitched their cases too 
high. Ifthe present claim to an injunction © 
were dismissed the result might be a claim . 
by the appellants to damup the river alto- 
gether. 1 think, therefore, that an injunc~ 
tion should be granted to the respondent res- 
training the appellants from damming up or 
otherwise interfering with the flow of the : 
river in such a way as to cause injury to 
the respondents. There remains the question ; 
of damages. The villages of the appellants ` 
and respondents are twelve miles apart. 

There is some very loose evidence that the - 
crops onthe banks of the river in the re- . 


spondents’ villages were rather poor in ike- 


year in which the appellant built their dam 
but there is no evidence thatthe dam materi- , 
ally interfered with the flow of the water or 
ibat the poorness of the crops was due to the 
action of the appellants. 1, therefore, allow . 
this appeal, set aside the decrees ofthe Courts - 
below, and in lieu thereof I grant an injunc- > 
tion restraining the appellants, their agents, 
servants and workmen from damming up the ~- 
river insuch a way as to stop the flow of. 
the stream or cause material injury to the 
respondests. As both parties put their cases 
too high I direct thatthey shall pay their 
own costs throughout. 


Appeal allowed. 
(1) 29 B. 357; 7 Bom. L. R. 265. 
(2) 24 C. 865 (P. C.); 24 L A. 60. , 


OUDH JUDICIAL COMMISSIONER’S 
COURT. 
Execution or Decrtr APPEAL No. 79 or 1910, 
: March 1, 1911. 
Present:—Mr. Chamier, J.C. 
Lala JUGGI LAL AND OTHRRS— DECREE- 
Hoi DERS— AFPELLANTS 
versus 
GANGA PRASAD AND OTHERS— JUDGMENT- 
DEBTOkS—RESFONDENTS. 
vwecution of decree—Limitation for application— 
‘step-in-aid of—“Ewecution of a decree,” meaning oj— 
Process-fee, effect of depositing—Limitation Act (IX of 
1908), sch. I art. 182. 


In execution of a decree dated 15th November 1906 
the decree-holder’s last application was made on the 
19th March 1907. Init the decree-holder prayed 
for the issue of a warrant for the arrest of the judg- 
ment-debtor. After several notices, issued to the 
judgment-debtor, had returned unserved the Court 
ordered the issuc ofa warrant, On tho date of the 
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last order the decree-holder’s agent was present in 
Court and pressed for the issue of a warrant. The 
presentapplication for execution was mare within three 
years from the date when the order for the issue of 
warrant was made in the presence of the agent of the 
decree-holder but more than three years from the date 
ofthe last application for execution. The jadgment- 
debtor objected that the execution of decree was 
barred. The decree-holder contended that his agent’s 
request to the Court to issue a warrant of arrest was 
an application to the Courtto take a step-in-aid of 
execution and having been made less than throe years 


before the present application there was no bar of 
limitation: 


Held, thatthe fact that the decree-holder’s agent 
pressed the Court could not be considered as an 


application to the Court to take a step-in-aid of 
execution. 


Raja Dalip Singh v. Thakur Durga Bakhsh, Select 
Case No. 185, followed. 


Pandit Jagmohan Nath Ohak, for the Ap- 
pellant. 

Pandit Gokeran Nath Misra, for the Re- 
spondents. 

Judgment.—this appeal arises out 
of an application made on April 28th, 1910, 
for execution of a decree dated November 
15th, 1906. The last previous application 
was made on March 19th, 1907. In it the 
decree-holder prayed for the issue of a war- 
rant for the arrest of the judgment-debtor. 
The Court in the first instance issued notices 
to the judgment-debtor to show cause why a 
warrant should not be issued. April 29th 
1907 was fixed for the return of the served 
notice. "When the case was called on on that 

, date it appeared that the second notice had 
not been served as the judgment-debtor 
could not be found.’ “The decree-holder’s 
agent then urged the Court to issue a war- 
rant of arrest at once instead of attempting 
to serve the judgment-debtor with a notice to 


show cause and the Court agreed. The 
words in the order-sheet are “The decree- 
holder’s mukhtar is. present. The judg- 


ment-debtor is absent. Two notices to the 
judgment-debtor have been returned unserv- 
ed as the judgment-debtor has gone away on 
account of the plague. The decree-holder's 
agent presses for the issue of a warrant. 

“Tt is, therefore ordered that a warrant be 
issued for the arrest of the judgment- 
debtor returnable on July 7th. The decree- 
holder will pay the necessary process fees at 
once.” 

- The process-fee was paid on the same day. 

The authorities are clear that mere pay- 
ment of process-fees does not amount to 
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an application to a Court to take a step-in- 
aid of execution. Butitis urged that the 
request of the decree-holder’s agent to the 
Court toissue a warrant of arrest at once 
was an application to the Court to take a 
step-in-aid of execution and having been 
made less than three years before the present 
application for execution was made saved 
the present application from the bar of limi- “? 
tation. t 
Several cases have been cited but none of 
them covers the present case. . 
Here there was before the Court a formal 
written application for the issue ofa warrant 
of arrest. No fresh application was made on ` 
April 29th on that day. The decree-holder’s 
agent merely appeared to support the appli- 
cation. Inthe language of the 0 
pressed it. Iam unable to 4 
was an application to the Co 
step-in-akd of execution. 
application then it must 4 
appearance by a |” decraé-t 
agent in supportof a p 
for execution is an applicati 
to take astep-in-aid of execution. 
struction of Article 182 of -the firs 
to the Limitation Act cannot have been in- 
tended by the Legislature. It would lead to | 
great confusion. The view which I take is ` 
supported by the decision in Raja Dalip Singh 
v. Thakur Durga Bakhsh (1) where Mr. 
Young declined to hold that ordinary,’ 
actions supplementary to an application 
for execution were in themselves applications’ ‘i 
to the Court to take steps-in-aid of execution. pi 
I dismiss this appeal with costs. 4 
Appeal dismissed, 

















(1) Select Case No. 185. 


PUNJAB CHIEF COURT. 
Crvin Revision No. 1939 or 1909, 
April 22, 1911. 
Present:—Mr. Justice Rattigan. e 
MATHU MAL—Petirioner 
versus 
Musammat AMBO AND oramRs— 
RESPONDENTS, . 
Civil Procedure Corte (Act V of 1908), O, XXI, rr. 98, 
99,101, 103—Revision—Practice—Preliminary order 
not contested till final orders passed in the case—Final 
order itself not contested—Preliminary order whether 
can be revised. | 
The Chief Court will not interfere on the revision - 
side witha preliminary order of a lower Court which p 
is allowed to stand ‘unchallenged at the time it ig” 
e , 
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passed, and which is contested only ata late hour 
` and after the inquiry has been made in accordance 
therewith and a final order (whichčtself is really not 
contested) passed by the lower Court. 
` A party against whom an order is made under 
Order XXI, rule 98, rule 99 or rule 101 of the Civil 
Procedure Code, has the right to proceed under Order 
XXI, rule 103 and, therefore, cannot be allowed to 
have the order rectified in révision. 

Petition under section 70 (a) of Act XVIII 
of 1884 as amended by Act XXV of 1899 for 
revision of the order of the “District Judge 
Delhi, dated the 18th June 1909, 

The Hon’ble Mr. Shadi Lal, for the Peti- 
tioner. 

Rai Bahadur Lal Chand, for the Respond- 
ents. 


Judgment.—tin 1866, Musammat 
Munia, the widow of Mathu Mal’s grand- 










on the maternal side, sold thé house 
to one Rammi Mal the 
idar Nath. ~ i 


HAS claim was 
ourt but was decreed 
on appeal, by decree 





1 


mult reported that Musammat Ambo, the 
widow of Rammi Mal, was in possession and 
refused to deliver the house on the ground 
that it belonged to her, and that one Ram 
Dit, Pujari, who was in possession of temple 
which formed part of the property decreed 
to Mathu Mal, also declined to hand 
possession. 
On 17th October 1908 Mathu Mal, as dec- 
“ree- holder preferred a complaint under section 
825 of the Civil Procedure Code of 1882, and 
notices were accordingly issued to the objec- 
tions and on the 30th October 1908, Musam- 
mat Ambo: presented a petition under sec- 
tion 331 -of the-said Code in which she claim- 
ed to be in possession in good faith of the 
saitl property on her own account and as- 
serted that she was no party to the suit 
against Kidar Nath and therefore, not bound 
by the decree passed, therein. Counsel for 
the parties concerned were heard, and Musam- 
mat Ambo’s petition was (in accordance with 
tle provisions of the said section) duly re- 
gistered as a suit, Musammat Ambo being de- 
clared to be ‘the plaintiff and the decree- 
holder (Mathu Mal) the defendant. The 
Geurt further ordered that the next hearing 
should selake place on the 30th November 


over 


\ 


celled. 
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1908. On that date’ the parties and their 
Pleaders appeared and put forward various 
pleas on behalf their respective cases, after 
which the Court framed seven issues dealing 
with all the points raised in the pleadings, 
and fixed the 9th February 1909, for evi- 
dence. 

The presént Code of Civil Procedure came 
into force on the Ist January 1909. 

On the 2nd January 1909, the decree-holder 
presented an application to the Court to the 
effect (1) that under section 331 of the Code: 
of 1882, the suit should have been registered 
as one between himself and plaintiff and the 


claimant as defendant, and not vice versa; (2) 


that the objections of the claimants did not 
allege any title as against the decree-holder, 
and (3) that section 331 of the said Code, 
contemplates a decision on the true merits 
of the case. The decree-holder accordingly 
prayed (1) that the’-heading of the suit 
might be corrected, (2) that the suit might 
be decreed in his favour without further 
delay, (3) that ifthe Court was of opinion 
that further explanations were necessary, 
Musammat Ambo should be called upon to ex- 
plain her case. 

On the 9th February 1909, the District 
Judge after hearing the parties’ Pleaders 
passed an order to the effect that the previous 
order making Musammat Ambo plaintiff in 
the suit was clearly wrong and must be-can- 
He ‘then proceeded to take up what 
he calls the application of the decree-holder, 
but which was apparently.the decree-holder’s 
complaint under section 328 of the Code of 
1882 and with reference to this he held, des- 
pite the objections of decree-holder’s Counsel 
that the “ objection ” must be regulated by 
the provisions of the Civil Procedure Code of 
1908, and be decided summarily in accordance 
with the provisions of Order XXI, rule 99. 
The learned Judge, therefore, fixed one issue 
for trial, which was: as follows:— Was the 
resistance occasioned by. Musammat Ambo and 
Ram Dit claiming in good faith to be in pos- 
session, Musammat Ambo on her own account 


. and Ram Dit as her tenant?” 


Before proceeding I may observe that it ig 
somewhat difficult to understand the proceed- 
ings of the District Judge of this date. Ap- 
parently he cancelled all orders on the appli- 
cation of Musammat Ambo, and took- action 
‘on the complaint (under section 328 of the 
Code of 1882) of the decree-holder, But I do 
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not think that this was his intention. What 
he evidently meant to do was to rectify the 
mistake in the heading of Musammat Ambo’s 
application which had been registered as a 
suit and to thereafter deal with it as if it 
was still an application. From the wording 


‘of his order, however, ib would appear as if 
“he had thrown aside Musammat Ambo’s ap- 


plication and proceeded simply upon the 
complaint of the decree-holder. Mr. Lal Chand 
contends that this was not the learned Judge’s 
real intention and I think he is right. I 
assume, therefore, tbat what the District 
Judge meant was that Musammat Ambo's ap- 
plication which had been filed under section 
331 of the old Code and registered as a suib 
between the parties, must, after the coming 
into operation of the new Civil Procedure 
Code, be treated as a mere application and 
decided summarily in accordance with the 
provisions of Order XXI, rule 99. He, there- 
fore, disregarded all the issues which haa 
been previously framed and fixed the one 
issue dealing with the claimant’s possession 
of the property. 

The learned Judge’s successor in office very 
rightly held that he could not go behind 
his predecessor’s orders of the 9th February 
1909, which had not been: contested by ap- 
plication to a superior Court, and proceeded 
to decide the’ claimant’s contention with re- 
ference merely to the question of possession 
and he found that Musammat Ambo was in 
possession in good faith on her own account 
and Ram Dit as her teanant. He according- 
ly dismissed the decree-holder’s complaint, 
dated 30th October 1208. 

The decree holder now applies for revision 
and the application is obviously in respect 
of the order of the 9th February 1909 as it 
is based on the ground that, inasmuch as 
Musammat Ambo’s application under section 
331 of the old Code had been duly registered 
as a suit between the parties prior to the date 
‘when the new Civil Procedure Code came into 
force, the District Judge committed a material 
irregularity and acted without jurisdiction in 
holding that the provisions of the WOW 
Code were applicable thereto and ad the 
effect of re-transferring the svit into an 
application which could be decided sum- 
marily under Order XXI; rule 99. In this 
connection reliance is placed upon section 6 


of the General Clauses Act, 1897, clauses (b) : 


and (e). - 


. 
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_ Mr. Lal Chand raises the preliminary 
objection that as the decree-hólder had the 
right of instituting a suit to establish his 
claim to the property, (Order XXI, rule 103), 
no application for revision can lie, even if 


there has been any material- irregularity ' 
on the part of the Distridé Judge. The 
learned . Advocate strenuously contends 


that there has been no such irregularity, but 
he maintains that in any event this Court 
should not, in’ accordance with its well- 
recognized rules of practice, interfere on the. 
revision side, when the petitioner has 
another remedy open to him, and that. the 
order of the 9th February 1909, in any 
event, is no longer open to revision. In my 
opinion, this objection must prevail. The 
order of the District Judge which I am-now 
asked to revise is not so much the final order 
dated the 18th June 1909 as the preliminary 
order of the 9th February 1909, and the 
contentions put forward in the grounds of 
revision and also urged before me are direct- 
ed almost exclusively against; the latter 
order. Now, no attempt was inade by the 
decree-holder to impugn that order until 
after the final decision was given in the case, 
and proceedings went on in the lower (our 
in accordance with that order and without 
further demur on the part of the decree- 
holder, on the 9th February, thé. 3rd April, 

the 6th April and subsequent dates, and no ~ 
application was preferred to this Court for 

revision of the order of 9th February until 
the 26th October 1909, despite the fact that 
the final order of the District Judge was 
passed on the 18th June 1908. I am n 

now asked to revise the last order, but Lam 
asked to go behind it and all the proceédings 
prior to it, in order to set aside. the inter- 
locutory order of the 9th February 1909. It 
seems to me that it would be grossly unfair 
to the respondent forme to accede to this 
prayer. It was at’ the time open to “the 
petitioner, either to appeal from that order, 
or if no appeal would lie therefrom to apply 
to this Court to revise it, and as he elected 
not to do so, and as he has eventually come 
forward with a very belated petition, after 
proceedings have been completed and final 
orders long since passed in accordance with 
the terms of that order. I do not consider 
that I am justified at this last stage in 
considering his alleged grievances. Apfrb 
from this objection (which ger se is fatal 


136 INDIAN 


BIKARMAJIT SINGH V. SARNAM. 


to his prayer), it is clear that the petitioner 
had the right to proceed under Order XXI, 
rule 103, and as he had that remedy, in 
order to rectify the final order of the 
District Judge, he cannot reasonably claim 
any indulgence from this Court. It may be 
that the petitioners right to institute a 
regular’ suit to establish his right is now 
barred by limitation. If so, he has only 
himself to blame. The final order of the 
District Judge (as above remarked) passed’ 
on the 18th June 1909 and the present 
application for revision (which practically 
impeaches only the prior order of the 9th 
February 1909) was not filed in this Court 
till the 20th October 1909. At the hearing 
before me Mr. Shadi Lal limited his argu- 
ments merely to the order of the 9th 
February 1909 and endeavoured to show 
that order was erroneous. Without, therefore, 
going into the merits of the legal points 
urged before me, in support of the petition, 
I hold that I am not justified in the circum- 
stances of the case, in interfering at this 
stage with a preliminary order of the District 
Judge which was allowed to stand unchal- 
lenged at the time it was passed and which is 
contested only at a late hour and after the 
inquiry has been made in accordance there- 
with and a final order (which itself is 
réally not contested) passed” by the District 
Judge. a ` 

` I, therefore, reject this petition with costs. 
: Petition rejected. 


t 





DH JUDICIAL COMMISSIONER'S 
COURT. 
„Civit Arpear No. 115 or 1910. 
` March 1, 1911. 
Present:-—Mr. Chamier, J. C. 
BIKARMAJIT SINGH AND OTHER$S— 
PLAINTIFFs— APPELLANTS 
versus 
SARNAM—DEFENDANT—RESPONDENT. 
` Landlord and tenant— Tenant, right of, to-build on 
his ‘sahan’—Estoppel against the landlord if building’ 
not objected to in time—Minority of landlord at the time 
of building, efect of—Wajib-ul-arz, interpretation of— 
“Chaupal”’, meaning of. > 


Sedo 


, Ld 


The appellants, as zemindars of a village, brought 
a suit calling upon the respondent, a tenant in the 
village, to remove a chaubutra and a chaupal erected 
by him on land which was entered in tho khasra as 
the™'sahan” of his house. The Court of first instance 
decreed the claim but the lowor Appellate Court 
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dismissed it on the ground that the appellants were 
not entitled under the terms of the Wajib-ul-arz to 
have the erections removed, and that they were 
estopped from making the present claim as they were 
aware that the defendant was building on the land 
and took no steps to prevent him from going on with 
the buildings: 

Held, that the appellants were not estopped from 
making the present claim because when erections 
Were made one of the major plaintiffs was in jail and 
the other major plaintiff was absent from the village 
and the rest of the plaintiffs were at that time and 
are stil] minors. . 

Held, further, that inasmuch as the Wajib-wl-arz 
provided that the tenant was not to build a ‘makan 
on the zemzndar’s land without his permission, the 
defendant was not competent to build the chaupul, 
which being a covered building was to be treated as 
a “makan” under the terms of the Wajib-ul-arz, 


Babu Basudeo Lal, for the Appellants. 

Mr. E. Manuel, for the Respondent. 

Judgment.—the question in this ap- 
peal is whether the plaintiffs-appellants, who 
are zemindars of a village, are entitled to call 
upon the defendant-respondent, a tenant 
in the village, to remove a chaubutra and a 
chaupal erected by him on a plot No. 157 
which is the sahan of his house. The Munsif 
decreed the claim, but ihe Subordinate Judge 
dismissed it holding that the plaintiffs are 
not entitled under the Wajib-ul-arz or other- 
wise to have the erections removed and that 
they are estopped from making the present 
claim because they were aware that the de- 
fendant was building on the land and took no 
steps to prevent him from going on with the 
buildings. The decision that the plaintiffs 
are estopped from making the present claim 
cannot be supported, for the evidence shows 
that the chaubutra and chaupal were built 
three or four years before this suit was 
brought when one of the major plaintiffs was 
in jail and the other major plaintiff was 
absent from the village having absconded in 
fear of a criminal charge. The rest of the 
plaintiffs were at that time and still are 
minors. For the same reason, the suit cannot 
be held to be barred by limitation under 
Article 32 of the first Schedule to the Limita- 
tion Act supposing that article to be applicable 
to the suit as the defendant contends. 

The Wajzb-ul arz provides that a tenant 
may not build a makan on the zemtndars’ 
land without their permission. The chaupal 
being a covered building seems to me to be a 
makan within the meaning of the Wajib-ul-are 
whether it was built for tbe purpose of be- 
ing used as a house in the ordinary sense or 
not. No particulars are given as to the. 
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chaubutra and I am not prepared to hold that 
a chaubutra is necessarily a makan. 

T allow the appeal, set aside the decree of 
the Subordinate Judge and give the plaintiffs 
a decree for the demolition of the chaupal. 
The defendant is allowed one month’s time 
within which to remove the chaupal. The 
rest of the claim is dismissed. The parties 
will pay their own costs throughout. 

Appeal allowed. 





OUDH JUDICIAL COMMISSIONER'S 
COURT. 

Execurrow‘or Decree Arrear No. 68 or 1910. 
\February ], 1911. 
Present:—Mr. Chamier, J. O. 
AJUDHIA SINGH—DEcrREE-HOLDER— 
APPELLANT 
versus 
DRIGPAL SINGH AND ANOTHER— 
JUDGMENT DEBTORS—HESIONDENTS. 

Decree in which no time is fixed for payment, effect 
of—Application for execution of decree~ Declaratory 
decree—Decree capable of execution even though no 
time fixed jor payment—Civil Procedure Code (Act Y 
of 1908), s. 47, cl. (2). 

The plaintiff sued for possession of immovenble 
property and for mesne profits. 
arrived at in pursuance of which a decree was passed 
for possession of the property subject to the payment 
by the plaintiff of a certain sum stated in the com- 
promise. The compromise, however, did not mention 
the time during which the money was to be paid. 
Several years after, the plaintiff deposited the money 
in Court and prayed for delivery of possession of the 
property in suit. The defendant objected that, as 
money had not been deposited within three years, 
the execution of the decree was barred by limitation 
and delivery of possession could not be allowed. 
The plaintiff contended that the decree was not 
capable of execution until the money was paid into 
Court and the application for execution having been 
made within three years of that paymeut was within 
time. He also contended that the decree was purely 
declaratory and the application for execution may 
und should be treated as a suit with reference to 
section 47 clause (2) of the Code of Civil Procedure: 

Held, that the decree was jntended to be executed 
and not to merely declare the rights of the parties to 
be enforced in a subsequent suit. 

Held, further, that if no time for payment of the 
money was fixed by the decree, the decree-holder had 
three years within which to execute the decroe and 
asin the present case the money had not been 
deposited within three years from the date of the 
decree, the application was time-barred. 

Raja Partab Bahadur Singhy. Raja Surat Singh, 8 
0.0. 361; Jogeshur Singhy. Bhagwan Baksh,9 Ind. Cas. 
337, 14 O. C. 10; Etyati Pooparambhi Bera v. Matalakat 
Krishna Menon, 28 M. 211; Maloji v. Sagaji, 13 B. 567; 
Narayan Govind v. Ananda Ram Koji Ram, 16 B. 480 
and Maruti y. Krishna, 23 B, 592, referrod to. 


OASES 


A compromise was . 
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Chedi v. Lalu, 24 A. 300; Mohammad Suleman Khan 
v. Muhammad Yar Khan, 17 A. 39, not followed. £ 


Babu Basudeo Lal, for the Appellant. 

Pandit Gokaran Nath Misra, for the Re- 
spondents. 

Judgment.—the appellant in this ` 
case sued for possession of immoveable. pro- ` 
perty and for mesne profits. On July 7th, 
1904 the parties entered into a compromise ' 
in pursuance cf which a decree was passed . 
on the same day which ran as follows:— 
“Tt ig ordered in terms of the compromise 
that upon the plaintiff's depositing Rs. 400° 
payable to Dirgpal Singh, defendant No. 2, 
plaintiff will get proprietary, possession of’ 
the 11 P.13 Krant 2 Jaw share ; parties will ` 
pay their own costs. The rest of theplaintiff’s ' 
claim is dismissed.” j 

In March 1910 the appellant paid Rs. 400 
into Court andon April Ist, 1910, he ap- 
plied to the Court for the delivery of pos- ` 
session of the share decreed. Boththe Courts ' 
below have held that the application is barred : 
by limitation. 

The learned Advocate for the appellant ` 
contends that the decree was not capable of ” 
execution until the money was paid into Court 
by the appellant and the application for ~ 
execution having been made within three 
years of that, payment was within time. ` 
‘Alternatively, he contends that the decree 
was purely declaratory and the. ‘application i 
for execution may and should be treated as a ` 
suit with reference to. section 47 (2) of the ° 
Code of Civil Procedure. 

Taking the second contention first I am ? 
unable to hold that the decree was intended 
only to declare tue rights of the parties. 
The case of Raja Partab Bahadur Singh v. 
Raja Surat Singh (1) and other similar cases 
relating to Settlement Court decrees which 
have been referred to, appear to me to have 
no bearing on the present case. Reading 
the decree with the compromise, I haye no 
doubt that the decree was intended to be exe- * 
cuted and not to merely declare the rights ` 
of the parties to be enforced in a subsequent 
suit. ži 

In Etyali Pooparambhi Beva v. Matalakat ` 
Krishna Menon (2) it was held that a decree 
for redemption should be treated as executable 
from the date on which it is passed although 
it allows the decree-holder no time within 


(1) 8 0. O. 361.3 = 
(2) 28 M. 211, : 
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which to pay the mortgage-money. That 
decision was approved and followed by this 
Court in Jogeshur Singh v. Raja Bhag- 
wan Buksh (3) in which the question 
was whether execution of a decree for 
redemption was barred by limitation. In 
Maloji v. Sagaji (4) it was held that if no 
time for payment of the mortgage-money is 
fixed by a decree for redemption the decree- 


holder has three years within which to execute - 


the decree. This decision was approved in 
Narayan Govind v. Ananda Ram K oji Ram 
(5) and Maruti v: Krishna (6) in which it 
was said that such a decree may be executed 
after the expiry of three years if it has 
been kept alive by applications for execution 
made according to law within the prescribed 
period. All these decisions were passed in 
relation to decrees for redemption, but there 
isa close analogy between the decree consider- 
ed in those cases and the decree in question in 
the present case. The only decision of wbich 
I am aware which in any way conflicts with 
those decisions is that of Chedi v. Lalu (7) 
whero it was held that a decree for posses- 
sion does not become capable of execution 
until the pre-emptive price is paid into Court, 
The soundness of this ruling appearsto me 
to be open to question. The holder of a 
decree for pre-emption can execute decree as 
soon as he pleases provided that he complies 
with the conditions imposed upon him. In 
the case of Mohammad Suleman Khan v. 
Mohammad Yar Khan (3), which the High 

ourt followed in the case of Ohedi v. Lalu 
7), the decree as passed was incapable of 
execution. The decree-holder was obliged 
to have it amended by the Court before he 
could execute it. 

It appears to me that the decree in ques- 
tion in the present case was executable from 
the date on which it was passed and, therefore, 
the appellant wes bound to apply for execution 
within®*three years or taken steps within 
that period which would have the effect of 
keeping the dectee alive. I agree with the 
Courts below that the appellant’s application 
for execution was barred by limitation. 

The-appeal is dismissed with costs. 


: Appeal. dismissed. 
(8) 14 O. C. 10; 9 Ind. Cas. 387,  ” 
(4) 13 B. 567. 
(5) 16 B. 480. 
(6) 23 B. 592. 
(7) 24 A. 300. 
(8) 17 A. 3% 
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OUDH JUDICIAL COMMISSIONER’S 
COURT. 

Secono Civit Appeat No. 137 or 1916. 
January 19, 1911. 
Present:—Mr. Piggott, A. J. C. 
Musammat PARBATI—Derenpant— 

APPELLANT . 


versus hi 
MAHARAJ SINGH—PLAINTIFF AND ANOTHER 
DEFENDANT—RESPONDENTS. 

Evidence Act (Iof 1872), ss. 13,32 cls. (3) ‘and 
(5)—Admissibility of proceedings of another litigation 
—Statement made by a woman as to her marriage with 
another person, admissibility of—Finding of fact, how far 
it can be challenged in second appeal—Practice— Whole 
cannot be challenged. 

The question for decision was whether the appel- 
lant was the legitimate daughter of one K. and R. 
The respondent contended that R. was not the 
legally married wife of K. and in proof of it produced 
a compromise and a decree between R. and another 
person by which R. obtained only a small amount 
as maintenance. He also relied upona statement 
made by R. on a certain occasion admitting that she 
was the concubine and notihe married wife of K. 
The question before the Court was whether the 
compromise and the decree passed in the other suit 
as wellas the statement of R. were admissible in 
evidence. In second appeal it was also urged that 
the statement of R. had not been proved by the best 
available evidence: 

Held, that the compromise and the decree passed 
in the other case were relevant facts under section 
13 of the Evidence Act: 

Held, also, that the statement of R. was admissiblo 
in evidence under section 32 clauses (3) and (5) of 
the same Act. 

Held, further, that it was not for a Court in second 
appeal to consider the precise degree of weight to be 
attached to the different parts of evidence. If a finding 
of fact had been arrived at after a careful considera- 
tion as a whole, no valid objection in law could be 
made in second appeal with respect to this finding. 


Mr. Nabiullah and Pandit Ikbal Narain 
Masladan, for the Appellant. 

Pandit Gokaran Nath Misra, for the Re- 
spondent No: 1. 


Judgment.—this is a second appeal 
by Mussammat Parbati, who was the first de- 
fendant in a suit brought by the respondent 
Thakur Maharaj Singh, for mortgage-posser- 
sion of 10 bighas 5 biswas of land in mauza 
Muzaffarpur Sarra. The plaintiff claims 
under a mortgage by one Musammat Rukmin, 
who was the second defendant in the suit as 
brought, but who has failed to put in any 
appearance as respondent in this Court. 
The land in question was in possession of 
Musammat Radha, mother of appellant, up 
to the time of her death in December 1907: 
and it cannot be denied that so far as Mussam- 
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mat Radha herself was concerned, her. posses- 
sion ,was subject to the provisions of a com- 
promise decree passed in certain litigation 
between Musammat Radha and Musammat 
Rukmin already mentioned. If the terms of 
that compromise-decree are binding on 
the appellant Mussammat Parbati, she has 
no defence against this suit. Her only valid 
defence against the plaintiff’s claim lies in 
her plea that she took possession of the land 
in suit on her mother’s death, not as heir 
of the latter, but as heir of her own father 
Kalyan Singh. To the establishment of this 
defence, again, it is essential that the appel- 
lant should prove that she was the legitimate 
daughter of Kalyan Singh, born while the 
said Kalyan Singh and Mussammut Radha 
were living in lawful wedlock. This was 
denied by the opposite party and has been 
expressly found against the appellant by the 
Courts below. All the pleas taken in the 
memorandum of second appeal to this Court 
are cléarly subject to the point already taken, 

namely that the eppeal cannot succeed unless 
Mussammat Parbati can show cause why this 
Court should go behind the finding of fact ar- 
rived at by the Court of first appeal with re- 
gard to the legitimacy of the appellant. This 
was, in fact, conceded in argument before 
this Court. The first ground which was 
pressed upon me as a reason for interfering 
with the finding of the lower Appellate Court 
was that the Court of first instance, the 
learned Munsif of North Unao, had neglected 
to frame a specific issue on the question of 
the legitimacy of Musammat Parbati. This 
point has been dealt with by the learned 
District Judge in appeal; I think Musammat 
Parbati was not pr ejudiced by the somewhat 
sketchy form in which issues were framed in 
the: first Court, and that this Court would 
not be justified in interfering on second appeal 
on this ground. 

The only otl:er point argued before me 
was that the decision of the lower Appellate 
Court proceeds in part upon irrelevant and 
inadmissible evidence. I have no doubt that 
the fact of the previous litigution between 

-Musammat Radha and Musammat Rukmin, 
and the nature of the compromise in which 
that litigation resulted, were relevant facts 
in the present case under the provisions of 
section 13 of the Indian Evidence Act (I of 
1872). I also think that the plaintiff was 
entitled to proof under the provisions of section 
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32, clause 3, and probably also clause 5, of the 
same Act, the fact that Musammat Radha had 
on a certain occasion made a statement admit- 
ting that she was the concubine and not the 
married wife of Kalyan Singh. The question 
whether this statement, even if admissible, 
was proved by the best available evidence 
was also argued before me, but under the 
circumstances I do not think any valid ex- 
ception can be taken to the procedure adopted 
in the Munsif’s Court. It is not for me to 
consider in second appeal the precise degree 
of weight attached by the lower Appellate — 
Court to different parts of the evidence before 


_it, or to say whether I should myself neces- 


sarily have regarded that evidence in precise- 
ly the same way. There has been a finding 
of fact arrived at after fair consideration of 
the evidence as a whole, and I am clearly of 
opinion that no valid objection in law has‘ 
been made out in respect of this finding. I 
accordingly dismiss this appeal with costs. ` 
Appeal dismissed. 





ALLAHABAD HIGH COURT. 
Seconp Oivi Appgat No. 536 or 1910, 
February 22, 1911. 
Present:—Mr. Justice Griffin. 
BADRI BHAR— DEFENDANT—ÅPPELLANT 
TETSUS 
RAM SARAN PANDE-— PLAINTIFE— 


“RESPONDENT. 

Contract Act (IX of 1872), s. 23—Compromise—With- 
drawing complaint: of a compoundable offence—Con- 
sideration, legality of. 

A. and B. entered into a compromise whereby A. 
agreed to permit B. to continue in possession of a 
certain house in consideration whereof B. withdrew a 
complaint which he had filed in a Criminal Court 
against A. in respect of a compoundable offence: 

Held, that the compromise was lawful and was 
binding upon the parties. 

Amir Khan v. Amir Jan, 8 C. W. N. 5, referred to. 

Second appeal from the decision of the 
Subordinate Judge of Gorakhpur, dated | the 
22nd March 1910. 

Mr, Sital Prashad Ghose, for the Appel- 
lant. . 

Mr. Iswar Saran, for the EI 

Judgment.—This appeal arises out 
of a suit brought by a zemindar against a ryot 
for possession of a housë situate in the abadi 
of the village. The suit was instituted on the 
llth May 1907. Upon the 7th May of the 
same year, Badri, one of the defendants, had 
filed a complaint against the plaintiff charg- 

. 
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“ ng him with offences punishable under sec- 


` tions 323 and 426, Indian Penal Code. In the 


- criminal case the parties came to a compro- 
: mise, the material terms of which were to the 
- effect that the present plaintiff agreed to the 
- defendant Badri remaining in possession of 
the - house, that the plaintiff would not 
‘interfere with that possession and that in 
consequence of that arrangement Badri 
withdrew his complaint. In the defence to 
“the present suit it was pleaded that the 
plaintiff had no right to maintain the suit by 
reason of the compromise above referred to. 
The Court of first instance gave effect to 
the plea and dismissed the plaintiff’s suit. 
The lower Appellate Court, on appeal by the 
plaintiff, held that the compromise was 
obtained under undue influence and decreed 
the suit. The defendant comes here in 
second appeal. There was no issue as to undue 
influence in the Court of first instance. One 
of the grounds of appeal to the lower Appellate 
Court set out-that the deed of compromise 
was executed under undue influence through 
fear of the criminal case in order to have it 
struck off. Itis contended on behalf of the 
appellant that whether the plaintiff is pre- 
cluded by reason of section 115 of the 
Evidence Act from denying the right of the 
defendant to remain in possession, yet, in any 
case, the agreement contained in the com- 
promise is one which should be given effect to. 
I have been referred to a ruling reported in 

- Amir Khan v. Amir Jan (1), in which 
“ib was held that an agreement by the de- 
_fendant to execute a kobala of certain 
land in favour of the plaintiff in con- 
Bideration of the latter's abstaining from 
prosecuting criminal proceedings against the 
former inrespect to an offence which was 
compoundable, was an agreement enforceable 
at law aud was not opposed to public policy. 
In the present case, the charge preferred 

by the defendant Badri against the plaintiff 
in the Criminal Court was clearly com- 
poundable at the will of the complainant 
under section 345, Criminal Procedure Code. 
It does not appear to me that, under the cir- 
cumstances, the agreement can be held to be an 
unlawful agreement within the meaning of 
section 23 of the Contract Act. The Court 
below has, however, held that the agreement 
was not enforceable by reason of the fact that 


it was executed under undue influence. As 
(1) 30. W. N, 5. 
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said above, there was no issue upon that 
point in the Court of first instance. The 
passage relating b> undue influence in the 
judgment of ‘the Court below cau hardly be 
styled a finding. It is as follows.— 

“The agreement is, I think, not binding on 
the plaintiff as the defendant Badri obtained 
this agreement by exercising undue influence 
on him by prosecuting him in the criminal 
Code.” 

lf theabove js said to constitute a find- 
ing it does not appear to me to be a legal 
inference from established facts. The 
appellant Badri abandoned his charge in the 
Criminal Court on the promise of the present 
plaintiff allowing him to remain in possession 
of the house in dispute. `The consideration 
which the plaintiff received for the agree- 
ment contained in the compromise was the 
abandonment by the defendant of criminal 
proceedings. In my opinion the agreement is 
one which should be given effect to. I allow 
the appeal, set aside the decree of the Court 
below and restore that of the Court of first 
instance with costs. 


Appeal allowed. 


OUDH JUDICIAL COMMISSIONER’S 
COURT. 
Sreconp Civit APPEBAL No. 384 or 1909. 
February 7, 1911. 

_ Present:—Mr. Chamier, J. C. 
KANCHAN SINGH AND OTHERS— 
DerenDANTs—APPELLANTS 
Versus 


Musammat JAFRI BEGAM— PLAINTIFF 


AND OTHERS— DEFENDANTS— RESPONDENTS. 

Mortgage of property notin the possession of the 
mortgagor, effect of —Long term for redemption fived in 
the mortgage-deed, validity of—Redemption not allowed 
by the assignee of mortgagor in a suit for possession by 
the mortgagee —Mortgagee bound to pay money paid for 
redemption of prior mortgage—Suit for possession not a 
suit for specific performance. 

In 1886 one K. mortgaged a share in a village with 
possession to one J. Subsequently, in 1898, the same 
share was mortgaged with possession to the plaintiff 
for aterm of 80 years, it being expressly stipulated 
that the mortgagor shall not redeem until the expiry 
of the said period. In 1905 K. sold the property to 
the defendants who then paid off J.’s mortgage of 
1886 and took possession of the property mortgaged. 
The plaintiff now brought a suit for possession on the 
basis of the mortgage of .1898, The defendants con- 
tended that the mortgagor, not being at the date of 
transaction in possession of the mortgaged property, 
had no right to mortgageit with possession and that 
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“the plaintiff could not claim possession on the 
“strength of the deed. It was also contended that the 
condition in the mortgage-deed that the mortgagor 
shall not redeem for 80 years should not be enforced 
and the defendants should be allowed to redeem the 
plaintiff’s mortgage: 
Held, that although the property was not in the 
. possession of the mortgagor in 1898 when he mort- 
-gaged it to the plaintiff, yet that circumstance could 
not ‘prevent the plaintifffrom asserting her right 
under the terms of her mortgage-deed and that, 
- therefore, she was entitled to recover possession of 
the property mortgaged to her: oe 
Held, further, that the present suit for possessio 
could not be treated as a suit for the specific perform- 
ance of the contract, and that the defendant could 
‘not be allowed to redeem in the present suit inas- 
-much as the defendants had not offered to redeem 
the plaintiff's mortgage, nor had they paid the Conrt- 
fee which would be payable on a prayer for redemp- 
tion of the mortgage. ý 
Held also, that it was premature to consider whether 
the provision that the mortgage shall not be redeemed 
for 80 years should be enforced or not, as the plain- 
tiff had not yet obtained possession of the pro- 
‘perty and no question of redemption could till then 
arise. 
Held, lastly, that the plaintiff, before obtaining 
possession of the property mortgaged, must pay to 
„the defendants the amount of money paid by them 
to the mortgagee of 1886. 
Katka Singh v. Himayat Alı, 10 O. C. 218, referred 
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to. 
-Mr. A. P. Sen and Babu Basudeo Lal, for 
the Appellants, : 

Mirza Samiullah Beg, for the Respondents, 

Judgment.—tThis was a suit by one 
Jafri Begam for possession as mortgagee of a 
23 biswas share ina village. The facts are as 
follows :—On May 10th, 1886, Newaz ‘Singh, 
the owner of the property mortgaged it with 
possessian to Tasadduq Husain, the husband 
of the present plaintiff, for twenty years to 
secure a payment of a sum of Rs. 2,000 and 
agreed that the mortgagee should enter into 
possession and receive the profits in lieu of in- 


terest on Rs. 1;000, and that the remaning. 


Rs. 1,000 should carry interest at the date of 
2 per cent. per mensem. On November 12th 
1898, Newaz Singh mortgaged the property 
to the plaintiff for Rs. 2,000 for a term of 
eighty years. In this mortgage also it was 
provided that the mortgagee should hold 
possession in lieu of the interest on Rs. 1,000 
„and that the remaining Rs. 1,000 should 
carry interest at the rate of 2 per cent. per 
mensem. It was expressly provided that the 
mortgagor should not redeem uutil the expiry 
‘of the period of eighty pears, and further that 
if redempiion did not take place atthe end of 
‘that period, the transaction should be con- 
sidered to be a sale. On December 26th, 1905, 
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Newaz Singh sold the property for Rs. 12,000 
to defendants Nos. 2 and 3, Kanchan Singh 


‘and Jagaunath Singh, who then paid _off 


Tasadduq Husain’s mortgage of May 1886 
and took possession of the property. Sub- 
sequently, they mortgaged the property to de-. 
fendants Nos. 4, 5 and 6. This isa suit by 
Jafri Begam for possession of the mortgaged 
property on the basis of her mortgage of 
November 12th, 1898, Thedefence was that 
the mortgage to the plaintiff was without 
consideration; that it had been obtained from, 
the mortgagor by undue influence exercised 
by Tasadduq Husain, and that regard being 
had to the terms of the mortgage the traa- 
saction was not enforcible. The Courts below 
have held that the mortgage was made for 
the consideration stated in the deed; that 
the mortgage-deed was not procured by the 


. exercise of undue influence, and that the plain- 


tiff is entitled to possession on the basis of the 
mortgage. i l 

In second appeal it is contended that the 
Courts should have declined to pass a decree 
in favour of the plaintiff when they found 
that there had been deceit in the transaction. 
There are expressions in the judgment 
which suggest that the Courts were not satis- 
fied with the conduct of the plaintiff or her 
husband, but they must be disregarded in 
the face of the findings that the mortgage was 
for consideration and was not obtained by 
undue influence. 

The second point taken in appeal is that 
the account-books of the plaintiff, not hav- 
ing been properly and regularly kept,. should 
not have been relied upon by ‘the Courts as 
evidence of the existence of the consideyfa- 
tion. We find, however, that the lowey Ap- 
pelJate Court was satisfied that Newayf Singh 
signed these account-books and thefreby ad- 


Initted that the sums stated thergein to be 


- evidence 
Appellate 
Court that the mortgage was mafde for the 


consideration slated in the deed and we must 
accept the finding, : 

The third ground of appeal has not’ been 
pressed. It has been dealt with siyfiiciently 
by the lower Appellate Court, N 


`, 


~ 
Great stress was laid upon the 4th ground 
of appeal, namely, that the mortgagor net 
being at the date of the transaction in pog- 
session ofthe mortgaged property had 196 
right to mortgage it with possession to the 


\ 
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plaintiff and the plaintiff could not claim 
possession on the strength of the deed. It is 
a fact that the mortgagor was not in pəs- 
session at the date of the mortgage and the 
statement in the deed that the plaintiff had 
been placed in possession of the property is 
not true, but this is a common feature in 
transactions of this kind. One often finds 
a person making a mortgage stating that he 
is in possession and has delivered possession 
to'the mortgagee, whereas in fact the property 
is in possession of a third person. It has 
never yet been held that, in such circum- 
stances, the mortgagee is not entitledjto assert 
the right to possession which the deed gives 
him. In our opinion, the circumstance that 
Newaz Singh was not in possession at the 
date of the mortgage in suit does not prevent 
the plaintiff from claiming the possession to 
which she is entitled under the deed. 

The fifth ground of appeal is as follows :— 
“Because, looking at all the circumstances 
and the equities of the case, it is not one in 
which specific performance of contract 
ought to be decreed.” This suit for pos- 
session on the basis of a mortgage is nota 
suit for the specific performance of the con- 
tracts [see the decision of this Court in 
Kalka Singh v. Himayat Ali (1)]. It was 
suggested in the course of argument that this 
ground of appeal was wide enough to cover a 
question which was raised in the first Court 
and alsoon appeal to the lower Appellate 
Court, namely, whether a provision in a 
mortgage- deed that the mortgage shall not be 
redeemed for so long a period as eighty years 
should be enforced. In a supplementary 
written statement filed by the defendants in 
first Court they pleaded that if the deed 
it was held to have been executed for 
consideration they should be given an oppor- 
tunity ON\redeeming the property. An issue 
was framėķ upon this question avd was de- 
cided agafinst the defendants. In their ap- 
peal to thle District Judge they urged that 
a decree sthould be passad in favour of the 
plaintiff orly in case the defendants failed to 
deposit if: Court the amount found due to 
the plaingtiff. In the memorandum of appeal 
presentéd to this Court nothing is said about 
redexfiption of the plaintiff's mortgage by the 

defendants. The appellants have not offered 
Nto redeem the plaintiff's mortgage and they 
‘have not paid the Court-fee which would be 
<> (1) 10 0, C. 218. 
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payable on a prayer for redentiun of a mort- 
gage. I[tseems to us that it is premature 
to consider whether the provision that the 
mortgage shall not be redeemed for eighty 
years should beenforced or not. The plain- 
tiff has not yet obtained possession ofthe pro- 
perty. It may bs thatif the provision in 
question should not be enforced in its entirety 
it would be reasonable to allow the plain- 
tiff to retain possession fora few years. We 
express no opinion upon this question. 

A cross-objection has been filed on behalf 
of the plaintiff to the effect that .she should 
not have been called upon to pay to the de- 
fendants the amount which they paid for re- 
demption of Tasaddug Husain’s mortgage of 
1886. It is argued on her behelf that they 
cannot have intended to keep that mortgage 
alive; but regard being had to the circum- 
stances they can „have had no other intention. 
The sale-deed to the defendants Nos. 2 
and3 mentions the mortgage to the 
plaintiff though it alleges that it was a 
farzi transaction. It is quite clear that the 
defendants Nos. 2 and 3 knew when they 
purchased this property that they woald 
have to deal with the plaintiff sooner or later 
and they must have intended in case of ne- 
cessity to use the mortgage paid off by 
them as protection against the plaintiff's 
claim. 


The appeal and the cross-objection are dis- 
missed with costs. 


Appeal dismissed, 


CALCULTA HIGH COURT. 
Secoyp Civit Appsan No. 2071 or 1909, 
April 7, 1911. 

Present:—Mr. Justice Coxe. 

SHIBA PRASAD SAMANTA AND otaens— 
PLaIntirrs—A PPELLANTS 
versus 
GOSSAIN DAS DATTA AND ANOTHER— 
DEFENDANTS— RESPONDENTS. 

Bengal Embankment Act (VI B. C. of 1882), ss. 56, 
57, 68, 86-—Collector—Power to apportion embank- 
ment charges—Contract between zemindar and ten- 
ure-holder—Oivril Court-—Jurisdiction to interjere with 
Collector's order—Specific Relief Act (I of 1877), 
as. 54, 56. . 

Under the Bengal Embankment Act, the Col- 
lector is authorised to assess the embankment 
charges on tenures after due notice; and the 
tenure-holders are bonnd to pay those sums to 
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the zemindar:. The Collector's order is not gub- - 
ject to any contract made bgtween the tenure- 
holders and the zemindar; that is, the order is 


not a nullity even if it be contrary to any such 
contract. 


Section86 of the Embankment Act enacts that 
orders passed under section 68 shall be final. The 
Civil Courts, therefore, have no 
modify or alter such orgers. 


Appeal from the decree of the Sub-Judge of 
Midnapur, dated July 12th, 1909, modifying 
that of the Munsif of Midnapur dated De- 
cember 9th, 1909. 


Babu Joy Gopal Ghosha, 
lants. 


for the Appel- 


Babu Nanda Lal Banerjee, for the Respond- 
ents. 

Judgment.—the plaintiffs in this 
case are putnidars under the defendants-re- 
spondents and there isa stipulation in the 
putni that the zemendar shall pay the 
poolband: cesses. Hmbankmentjcharges were 
assessed by the Collector under the Bengal 
Embankment Act, 1882, and have been ap- 
portioned on the plaintiffs as putnedars. The 
plaintiffs have brought this suit for a de- 
claration that they are not bound to pay these 
charges and that the orders of the Collector 
cannot be enforced and for an injunction 
against the defendants from realizing these 
charges from them. The suit was decreed 
by the Munsif but dismissed, on appeal, by 
the SubordinateJudge. The plaintiffs appeal 
to this Court. 

Under section 54 of the Bengal Embank- 
ment Act, the whole sum assessed as embank- 
ment charges is payable to the Collector by 
the zemindars of the, Estates benefited. 
Under section 55; every zemindar is entitled. 
to recover from the tenure-holdera under him 
the sums apportioned to those tenures under 
section 59. This apportionment is made by 
the Collector after notice hag been given 
under section 56 that an inquiry will be 
held for the purpose of apportioning amongst 
the zemindars and the tenure-holders the sums 
so payable, and section 59 enacts that the Col- 
Jector shall charge or apportion the amount 
payakle in respect of each Estate upon the 
holders of the tenures therein rateably in the 
proportion of the benefit received. When the 
apportionment has been completed the Col- 
lector, under section 68, makes an order 
specifying thé Hstates and tenures in respect 
of which.the sums charged or apportioned 
are payable, and, when that has been done, 
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the Collector, under section'69, causes a copy 
of the said order to be published with s 
notice that the amounts apportioned on the 
tenure-holdérs are payable to the zem¢ndars, 
Taking all these sections together, it is quite 
clear the Collector is authorised io assess 
the embankment charges on tenures after due 
notice and that the tenure-holders are bound 
to pay those sums to the zemindars. There ig 
no means by which Government can recover 
those charges from the tenure-holders. 

The first point taken on behalf of the ap- 
pellants is, that the Collector’s orders appor- 
tioning the embankment charges on tenure- 
holders, must be subject to any contract 
made between the tenure-holders and the 
zemindars; and that, if such an order is cons 
trary to any such contract, it is a nullity. 
It is said that all these orders of the Collector 
must be construed as being passed on the as- 
sumption that there is no contract to the con- 
trary. There is certainly nothing in the Act 
to support this view and I should have expect- 
ed that, if this had been the intention of the 
legislature, suitable words would have been 
introduced, to indicate that the Collector's 
proceedings were subject to contracts between 
the parties; and that it was not the intention 
of the legislature to make these orders so sub- 
ject to contracts between the parties may be 
inferred fromthe arguments contained in 
the judgment of the Collector dated the 5th 
July 1904 on the objection of the present 
plaintiffs to pay the charges. The Collector 
pointed out in that order that a contract of 
this nature.might conceivably make the su- 
pericr estate insolvent,—unable to pay the 
charges itself, and unsaleable for arrears of 
such charges. In sucha case, as the Govern- 


ment could not recover the charges from the - 


tenure-holders, the result would be that they 
would not be collected at all. On these con- 
siderations, I am not at all prepared to ac- 
cept the plaintiffs’ contention that, if tbe Col- 
Tector’s order under section 68 conflicts with a 
contract between the parties, it must be re- 
garded asa nullity. 

Secondly, it ia urged that the plaintiffs 
do not desire that the Collector’s order should 
be set aside but merely that it should not 
be enforced as against them. This distinc- 
tion is somewhat too fine for my apprecia- 
tion. It seems clear that Ifthese. embankment, 
charges cannot be realised in “accorda 
with the Collector’s order, the Colle 
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order is, to al] practical intents and purposes, 
seb aside. 

Thirdly. it is urged that the matter is con- 
cluded by the doctrine of res judicata, but I 
do not think that contention can possibly 
succeed. The decisionof the High Court 
which laid.down that the zemindars would be 
bound to pay the poolband? charges was pass- 
ed in appeal from Appellate Decree No. 920 
of 1880, and could not possibly conclude the 
defendants in this case from pleading that 
they are nol, bound to pay the embankment 
charges assessed underan Act which had 
not been passed at the time of the previous 
decision. 


The fourth point taken is, that the Civil 
Courts are entitled to give relief under sec- 
tion 54 of the Specific Relief Act and that 
the present isa suitable case in which such 
relief should be given. No doubt the Courts 
have such’ powers, but it appears to me 
that section 86 of the Embankment Act 
prevents‘any decree -being given to the plain- 
tiffs in the presentcase. That section en- 
acts that orders passed under section 68— 
and I have no danbt whatever that the 
order now under criticism was passed under 
section 68—shall be final and not liable to 
be modified or altered otherwise than as 
expressly provided in this Act. I do not see 
that- any -advantage is gained by twist- 
ing the simple words ofa statute and mak- 
ing them mean the precise opposite of what 
they appear'to mean. I cannot hold that 
orders passed under section 68 are not final 
or are liable to be modified or altered at its 
diseretion by'a Civil Court under section 54 
of the*Specific Relief Act. The words seem 
to me to be perfectly simple and they cannot 
be evaded in this case without doing violence 
to the English langnage. 


. The view of the learned Subordinate Judge 
*that a decree in favour of the plaintiffs would 
interfere with the public duties of the Em- 
bankmené Collector has been criticized and it 
may not perhaps be sustainable. The effect 
of the orders of the Embankment Collector is 
that, the putnidars shall pay the charges to 
the zemzndars and,-if these charges are not 
paid, that default will not interfere with the 
duties of the Embankment Collector, unless 
the zemindar? Estate is thereby rendered in- 
ent, w contingency which is hardly im- 
mete enough to come within the scope 
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of section 56 clause (d) of the Specific Relief 
Act. 

It appears to me that the Civil ‘ourts have 
no jurisdiction tu modify or alter orders duly 
passed under section 68 of the Embankment 
Act, and accordingly I think that the decision 
of the learned Subordinate Judge is right and 
dismiss the appeal with costs. 

Appeal dismissed. 


MADRAS HIGH COURT. 

First Crvin Appear No. 154 or 1908. 

March 22, 1911. 
Present:—Sir Ralph Benson, Judge, and 
Mr. Justice Sundara Aiyar. 
P. R. ATYANNA CHARIAR-—AFPELLANT 
versus 
LAKSHMI AMMAL AND OTHERS— 


RESPONDENTS. 

Hindu Law—Adoption—Adoption not valid—Claim 
by reversioner to property of adoptee—Relationship of 
plaintiff as sapinda to adoptee’s natural Jamly— 
Recognition of adoption — Estoppel—Whether bars right 
to claim as reversioner —Mistaken impression of law as 
to validity of adoption, effect of —Title by prescription. 

Plaintiff sued for a declaration that certuin aliena- 
tions by Ist defendant were not binding on him as 
reversioner to her deceased husband R. It was 
found and conceded by plaintiff that R. was adopted 
into another family, but thet the adoption was not 
valid. ‘The Lower Court found, however, that plaintiff 
had treated R., all along as an adopted son, that, 
therefore, he was estopped from disputing the validity 
of tke adoption, that R. ceased to belong to his 
natural family, and that plaintiff’s claim to the 
reversion as a member of Rs natural family could 
not be upheld: 5 

Held, (1) that the result of the estoppel would only 
be to prevent the plaintiff from disputing R.’s title to 
the property of his adoptive father as adopted son, 
and that it could not give R. the status of an adopted 
son or put an end to his position asa member of his 
natural family. 

A mistaken impression of law regarding the validity 
of an ‘adoption is not a ground on which any estoppel 
can be based. 

(2) that R.’s adoption being invalid, his title to his 
adoptive father’s estate was acquired by prescription, 
viz., an absolute heritable esiate and that plaintiff 
was entitled to the reversion. 

Rajaya Lakshmi v. Suryanarayana, 3 M. L.J. 100, 
referred to. 

Dalton v. Fitzgerald, (1897), 2 Ch. 86; 66 L. J. Ch. 
604; 76 L. T. 700; 45 W. R. 695, distinguished. 

Appeal against the decree of the District 
Court of Chingleput in Original suit No. 14 
of 1906. 

Messrs. T. R. Ramachandra Aiynr, 5, 
Gopalsawmi Iyengar and ©. Padmanabha 


Iyengar, for the Appellant, 


Vedl Xj » 
AIYANNA OHARIAR V. LAKSHMI AMMAL, 
Messrs. K ; Sreentvasa ‘Atyangar and R. 
Rangasawmi Iyéngar, for the Respondents. 
Judgment.—This isan appeal from 
the decision of the District Court of Chingleput 
in a suit for a’ declaration that certain aliena- 


- tions made by the first defendant, the widow of 
one Srinivasa Raghavachari, were not binding 


—, on the plaintiff who claims to'be the nearest. 


revérsioner of her husband entitled to succeed 
on the first defendant’s death. The lower 
} Court has found that the plaintiff is not 
proved to be the nearest reversioner and dis- 
- Missed the suit on that ground with- 
~out deciding the other issues.” The plaintiff’s 
father was admittedly the natural brother 
of the father of the first defendant’s husband. 
The case of the defendants is, that Rangachari 
was given away in adoption to one Raghava- 
chari and ceased to be a member of the 
plaintifi’s family. The plaintiff denied the 
adoption of Rangachari-and alleged that the 
adoption, even if true, was invalid. He also 
claimed to bé Rangachari’s reversionary heir, 
even-if the adoption was true and valid. The 


`, factum of the adoption was found in the defend- 


ant’s favor by the lower Court and in fact 
was conceded by the plaintiff's Vakilin the 
course of the case, and the learned Vakil, 
for the appellant does*not seriously contest it ` 
before us. The lower Court held ‘that the 
‘adoption was invalid, it being a second adoption 
made by Rangachari’s widow, Kanakammal, : 
long-after the estate of her husband had vested 
in her first adopted son, and then in that adopt- 
ed son’s adopted son, and. finally in the widow 
of the iatter. It was admitted for the re- 
spondent that this finding could not be dis- 
puted. The lower Court has found, how- 
ever, that Rangachari was all along treated 
as Raghavachari’s adopted son and that the 
plaintiff is estopped from disputing the 
validity of the adoption, and it has further 
held-that jor the purposes of this case it 
must be taken that Rangachari consequently ~ 
ceased to belong to his natural family, and 
the plaintiff could not claim to the reversion 
of Rangachari asa member of his natural 
family. The plaintiff’s right as reversioner, 
‘even in the event of the adoption. being 
valid, is held by the lower Court-not to 
be proved. In appeal it is contended that 
tre finding as to the estoppel is incorrect 
eid that in. any event the result of 
{Le estoppel would only „be to prevent the 
p rintit from disputing Rangacharis’ right 
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tö the property of -Raghavachari’ as his’ 
adopted son” bat that it could not give him 
the stitus of an adopted son or put an end 
to his position asa member of his natural’ 
family. We.are of opinion that’ both these’ 
coritentions should be upheld. ` There 
is’ practically no evidence of estoppel at all, 
The facts on which the learned Vakil. for 


‘the respondent seeks to maintain the finding 


of the lower Court are, (1) that Rangachari 
did not take’ a.share in the property’ of his 
the plaintiff's 
father, the whole estate being taken by ‘the 
later ; _(2)4. that -Rungachari’s position as 
adopted son -was recognised by his‘relations, 
and (3) that the plaintiff’s father wrote the 
letters’ Exhibits XIX (a) to XIX (0) to 
Kanakammal and’ her first adopted son’s 
widow Srirangammal, soon after the‘ddoption 
in which he inquired about the’ welfare of 
the ‘child Rangachari.’* These facts, in our 
Opinion, are quite insufficient to` edtablish the 
plea of estoppel. If is not contended’ that 
Rangachari claimed any share of the pro- 
perty of his natiral’ family and was ` Te- 
fused by the plaintiff's father Ranga- 
chari was evidently under the impres- 
sion that his adoption’ was’ valid and’ it 
may be’ that the plaintiff's’ father and other 
relations also shared in that impres- 
sion, a fact’ which would account for the 


letters already referred to. But itis now 


well-established that a mistaken impression 
of law regarding the validity of an adoption 
is not a ground on which any estoppel can 
be based. Mr. Srinivasa [yengar’ does not - 
contend that the estoppel could’.change the 
natural ‘status of Rangachari, if the adoption 
was invalid.. But he argues that as Ranga- 
chari purported to hold the property’ in 
suit as the’adopted son of Raghavachari, the 
reversionary heirs entitled to succeed on the 
death of the. first deféndant are the sapindas 
of Ragavachari’s’ family, and not’ of Ranga- 
chari’s nalural family. And he relied on the. 
authority of Rajyalakshmi v. Suryanarayona 
(1) and Dalton v. Fitzgerald (2. This 
proposition is quite untenable. Rangachari’s 
title to his adoptive father’s family must, 
of course, be held in this case to have been ac- 
quired by preséription. It is quite ‘true that 
if a person capable of holding one or oth- 
(1) 3 M. L. J. 100. . 


(2) (1897) 2 Oh. 86; 66 L. J, Ch. 604; 767 
`45 W. R. 685, 


` which prescription would confer on him. 
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of different kinds of estate prescribes for a 
particular kind of estate, he could not acquire 
a larger estate or an estate different from that 
for which he prescribes, The animus pos- 
sidendi is the test for determining the estate 
See 
our judgment in A.S. No. 730f1908, There- 
fore, if a woman prescribes for what is known 
asa ‘woman’sestate” under the Hindu law, it 
must be held, at least in some classes of cases, 
that her heirs, would be the successors to her 
woman’s estate and Rajyalakshmi v. 
Suryanarayana (1) similarly holds that if one 
prescribes for an impartible holder’s estate, 
the property which he acquires by prescrip- 
tion would in certain circumstances pass to 
the heirs who would be entitled to succeed if 
the property were infact impartible. But it 
js impossible to hold that there would be any 
difference in the estate which Rangachari 
acquired by prescription whether he pur- 
ported to belong to his natural family or to 
the family into which he was adopted. The 
title acquired by him wonld be the same in 
both cases, namely, an absolute, heritable 
estate. The decision in Dalton v. Fitzgerala 
(2) has absolutely no application. It merely 
held that a person obtaining possession of 
property under aspecific instrument and his 
heirs would not be entitled to dispute the 
title of other persons claiming an estate in the 
same property under the same instrument. 
This is arule of estoppel applicable to the 
person taking under an instrument and to 
heirs. It has no bearing on cases where title 
is acquired solely by prescription. 

Inthe view we haye taken of this question, 
it is unnecessary to consider whether the 
plaintiff's claim as reversioner, even if the 
adoption set up be valid, is sustainable or 
not. We must reverse the decree of the 
lower Court and remand the suit for trial 
$n the issues which have not been disposed 
of. The. costs of this appeal will abide the 
result. ° 


Aprcal allowed, 
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OUDH JUDICIAL COMMISSIONER'S 
A COURT. 
Seconp CivIL Apveat No. 93 op 1909. 
; June 21, 1909. 
Present:—Mr. Sunder Lal, J. ©. 
KEDAR SINGH AND ANOTHER— PLAINTIFFS 
— ATPELLANTS 
versus 
SUMER SINGH axv oraers—DerenDants— 
RESPONDENTS. 

Redemption, suit for—Mortgagor and mortgagee, 
relation between—Payment of a portion of mortgage- 
monery effect of—Discharge of a portion of mortgaged 
property by a proportionate payment of the mortgage- 
money—Arrangement to hand over property other than 
the mortgaged property for paymgnt of the mortgage- 
money, effect of, when wnregistered—Verification or 
modification of the terms of contract, what amount to— 
Evidence Act (I of 1872), s. 92 cl. (4). 

K,D., and S., each owned a third share in the 
property in dispute. On the 15th June 1880 K. and 
D. mortgaged with possession their 2/8rd share in 
favour of the defendant. On the death of 8., he was 
succeeded by his widow J., who on the 7th July 1885 
mortgaged her jrd share to the same defendant 
excepting the village B. On the 5th June 1601 
K. alone mortgaged with possession his rd share ex- 
cepting the village B. . Half the mortgage-money due 
underthe deed of 1880 was set off as part of the 
consideration of this mortgage. After the death of 
the widow, the sons of D, sued for redemption of the 
mortgage of 1885 as her heirs. They contended that 
by the mortgage of 5th June 1901 K.’s share in 
the mortgage of 1880 had been paid up and the latter 
mortgage, so far as it related to K.’s share, had been 
discharged. They also alleged that about 6 years 
agothe mortgagor andthe mortgagee entered into 
an arrangement by which the share of J.,in village 
B. asalso the share af; K. in the said village had 
been placed in the possession of the mortgagee on 
the understanding that he was to collect the rents 
and the profits thereof and apply them to the reduc- 
tion of the principal amount due on his mortgage. 
The questions for decision were whether K.s’ liability 
under; the mortgage of 1880 had been discharged and 
whether the arrangement alleged by the plaintiff 
could be proved in law under section 92, clause 4, of 
the Evidenco Aci, in the absence of a registered 
document to evidence the same: 


Held, that the mere fact that K.’s share on account 
of the mortgage of 1880 was set off against the 
amount secured under the latter deed of 1901 was 
not enough to show that any partof the mortgaged 
property had been relenscd from liability for the 
remainder of the money due under the deed of 1880. 
In the absence of an express-contract to the contrary, 
the mortgagee was entitled to retain the whole of the 
property mortgaged as sccurity for what was due 
to him. 

Held, further, that the arrangement relied upon by 
the plaintiff did not require registration as it would 
not in any way affect the mortgagee nor could such 
an arrangement modify or vary the terms of the 
moitgagé and that, therefore, it could be proved in 
spite of section 92 clause 4 ọf the Evidence Act, 


Vol. X] 


- KEDAR SINGH V. SUMER SINGH. 
. 


INDIAN 


Gokul Das Gopa} Das v. Puranmal Premsukh Das, 
10 C. 1035; 111. A.126 and Antu Singh v. Ajudhia 
Sahu, 9 A. 249, referred to. 


Babu Hari Kishan Dhaon for Pandit 
Gokaran Nath Misra, for the Appellant. 
_ Babu Gupal Sahai, for the Respondent 
No. 1. 
Judgment.—Kandar Singh, Dhbarajit 
Singh and Sadho Singh who were own 
“brothers, owned several villages in the 
Hardoi District. On the death of Sadho 
Singh he was succeeded by his widow Musim- 
mat Janaka. It is averred in paragraph No. 1 
of the plaint, and not disputed by the defead- 
ant in his written statement of defence, that 
of the three persons aforesaid, each owned a 
third share in the property. On the 15th 
June 1880, Kandar Singh and Pharajit 
Singh made a possessory mortgage of their 
two-thirds share in the Mauzas Damkapur, 
Mirzapur, Rampur, Nayagaon and Birawan in 
favour of the defendant for the sum of Rs. 300; 
the mortgagee was to enjoy the profits of 
the said property in lieu of interest and the 
mortgage was redeemable on payment of the 
principal mortgage-money, viz., Rs. 300. 
Æ On 7th July 1885, Musammat Janaka exe- 
cuted a mortgage of her 4rd share in all the 
said villages except Birwan in favour of the 
same mortgagee for the sum of Rs. 150. The 
mortgagee in this case, too, was in possession 
of the mortgaged property in lieu of interest, 
On 5th June 1901, Kandar Singh alone . 
mortgaged his own one-third share in all the 
said villages except Birwan for Rs. 490 with 
possession. Rupees one hundred and fifty 
out of this sum of Rs. 400 being one moiety 
amount due under the mortgage of 15th 
June, 188), was set off as part of the con- 
sideration of this mortgage in the following 
words: — “ mujrai minjumla babat rahinama 
nawishta min mukir yeaftant murtahin ragistrt 
shuda tadadi tin so muwartkha? wa musadika 


15th June 1880 150”. 


The plaintiffs in this case, viz., Kandar 
Singh and Pulandar Singh, son of Dharajit 
Singh, sue for the redemption of these mort- 
gages. They seek to redeem the mortgage of 
7th July 1885, as the heirs of the mortgagor 
Mussammat Janka who is dead. They con- 
tend that by the mortgage of 5th June 
1901, executed by Kandar Singh, his share 
in the mortgaged property of the mortgage 
of 15th June 1880, was released, and the 
latter morlgage, in so far as it related to 


under the mortgage of 15th June 1880 
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Kandar Singh’s share, was dissharged. 
Among the property so discharged was 
Kandar Singh’s 4rd share in Mauza Birwan. 
They allege that about six years ago the 
mortgagors and the mortgagee entered into 
an arrangement by which the share of 
Musammat Janaka in Mauza Birwan as also 
the share of Kandar Singh in the said village, 
which had been seb free by the discharge of 
the mortgage of 15th June 1820, was placed 
in the possession of the mortgagee on the 
understanding that he was to collect the 
rents and profits thereof, and apply them to 
the reduction of the principal amount due to 
him on his mortgages. They do not allege 
that these shares were added to the list of 
the mortgaged property (for the entire i 
income of the mortgaged property was to go 
towards the-interest only due on the mort- 
gages), but that it was property placed by 
the mortgagors iu charge of the mort- 
gagee for collection of rents and pro- 
fits, on the understanding mentioned 
above. The mortgagee according to the 
plaint has cut down some trees on the mort- 
gaged property. The plaintiffs, therefore, 
seek to set off the value of the trees so cut 
down, and the income from the shares of 
Musammat Janaka and Kandar Singh in Mauza 
Birwan against the principal amount due 
on the mortgages. According to ‘their account 
the amount so sought to be set off exceeded the 
amount due on, the mortgages and there was 
surplus left in the hands of the mortgagee. 

The lower Appellate Court has,— 

(1) set off the value of the trees cut down 
against the mortgage-money; 

(2) held that Kandar Singh’s liabilit 





not discharged as between the parties tothat 
mortgage, and his interest in Mana ASiewan 
was, therefore, not in possession ofthe mort: 
gagee under the arrangement seb forth in 
the plaint, that it was ine possession of 
the mortgagee under jie mortgage of 15th 
June 1880 ; 4 s 


(3) that the ar,Angement sgt forth in the 
plaint could nob/be proved in law under sec» 
tion 92, clause {4), of the Evidence Act, 1872, 
in the absenée of a registered document to 
evidence the same. 


The parties have accepted the finding 
the learned District Judge on the first 
which is no longer in question in the 
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and third points mentioned above. j 
The mortgage of 15th June? 1880 was a 
joint mortgage made by. Kandar Singh and 
-Dharajit Singh. They were both jointly and 
severally liable thereunder to the mortgagee. 
The mere payment of Rs. 150 by one of them, 
without, any conditions whatever to the. mort- 
gagee, was a payment on account of the 
mortgage, which, ‘in the absence of an ex- 
press or implied contract to the contrary, 
left the entire mortgaged property burdened 
with the amount of ithe remainder of the 
mortgage money. 
there was an express or implied . contract 
“between Kandar Singh and the mortgagee, 
by which Kandar Singh’s interest in the 
property mortgaged under the mortgage of 
15th June 1880, was released from the mort- 
gage. The only evidence relied upon to 
prove this contract is the language ‘of the 
document of 5th June 1901. All that that 
document shows.is that Rs. 150 on account 
of the mortgage of 15th June 1880. was set 
off against the amount secured under the 
later deed. Thers is nothing in the language 
of the later deed to show that any part of 
the mortgaged property was released from 
liability for the remainder of the mortgage- 
money due under that document. In the 
absence of an express contract, what is the im- 
plication P It was to the interest of the mort- 
gagee to retain the whole of the mortgaged 
Property as security for what was due to him 
and not to release of any portion of it. The 
answer to the question is, I think, contained 
in the judgment of their 
Privy Council in 


The appeal before me refers .to the second 


¿of it, 
him ? 
The ordinary rule is that a man having a 





of mortgage releasing in 
terms any part of the mortgaged proper- 
ty from mortgage, it must.be held that the 
mortgage still subsisted on the remainder 

the mortgaged „property. The conclusion 


10 Ç. 1026; 111. A. 126, 
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“cument, 


The question is whether- 


‘to be that the 
-on behalf of the 


-come to reduce the amount due to 


[lol] 


at which the Court below has arrived was, 
therefore, correct and the appeal so far as 
this point is concerned fails. 3 

The next point for consideration is, whe- - 
ther the arrangement relied upon in the 
plaint, so -far as it relates to the interest 
of Musammat Janaka in Birwan, can be 
proved in the -absence of a registered do- 
ib. The plaintiffs could certainly en- 
trust their share in Mauza Birwan to any 
one for management. They could direct 
him (č e., the Manager) to pay the income 


‘therefrom to their mortgagee agit accrued 
‘from time to time. A contract between 
the plaintiffs and their manager on the 


lines mentioned above could be „entered “into 
orally. Such contract does not -in any way 
affect the mortgage to pay which such 
arrangement is made,” and would not in 
‘any way affect the rights of the mort- 
gagee. Does it stand on a different focting 
if the manager selested is the mortgagee 
himself ? Ithink not, unless the mortgagee 
in entering into such contract in any way 
agrees to modify or vary the terms of the 
mortgage in any respect. I must, there- 
fore, proceed to examine if the arrangement 
alleged in any way modifies or varies the 
terms of the mortgage. ‘There is no ad. 
dition made to the mortgaged property by 
this arrangement. As has already been 
observed, the mortgaged property” is held 
in lieu of interest only. The amount pay- 
able under the mortgage is not varied. 
Only a mode for its payment has been 
davised, to which the mortgagee is alleged 
to have consented, as it in no way in- 
terfered with his rights as mortgagee. The 
mortgagee must get the entire amount due 
on the mortgage before he can be com. 
pelled to allow redemption of the mort. 
gage. The result of the transacton seems 
mortgagee has agreed tio 
undertake to manage the property for and 
owner thereof, -and as his 
manager and agent and to apply the ‘in- 
him on 


the mortgage. He has not agreed to modify . 


-one single term of his mortgage, 


(4) of Act I of 
of any distinct .sub- 
oral agreement can be proved, 


‘Under section 92, clause 
1872 the existence 
sequent 


-unless such oral agreement «modifies .or 


varies the terms of any registered do- 


cument.. Az no term of ithe .original .con- 


“Vol, X] 
KASHI SINGH v. BALRAJ SINGH. 


tract has in any sense been modified by 
fhis agreement, evidence is admissible to 
prove it. What has really happened in this 
čase is similar to what happened in the 
case of Antu Singh v. Ajudhia Singh (2). 
in that case à mortgagor had agreed with 
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his mortgagee to assign over to him the rents ` 


due from certain tenants of the mortgagor 
‘to provide for the payment of the interest due 
to the mortgagee. The ‘transaction was 
what is known as Jamog in “the eastern 
districts of the Province of Agra. It was 
held ihat oral evidence could be given to 
prove this transaction. From the evidence 
recorded in the Court of first instance I find 
that that Court did not allow questions 
relating to the arrangements set up, being 
put to witnesses. Evidence was excluded upon 
this point. I, therefore, think that the fol- 
lowing issue should be remitted under Order 
XLT, rule 3, of the Code of Civil Procedure, 
to the lower Appellate Court for determina- 
tion, namely, 

Was the mortgagee put in possession of 
the share of Musammat Janaka in mouza 
Birwan under the arrangement set forth in 
the plaint; if so, what amount, if any, has been 
realized by the mortgagee on ‘account of the 
profits of the said share? 4 

The Court below will record evidence 
which the parties may adduce on this point 
as well as any documentary evidence which 

“may be produced and return its findings 
together with the evidence as soon as pos- 
sible, Ten-days will be allowed for objections 
from the date of the.receipt of the findings is 
notified to the parties. < 


(2) 9 A. 249. 





OUDH JUDICIAL COMMISSIONER’S 
COURT. 
‘Seconp Civiu APPEAL No, 290 or 1910. 
February 28, 1911, 

Present: —Mr. Evans, A. J. ©. 
KASHI SINGH AND OTAERS—DEFENDANTS 
— APPELLANTS 
TETSUB 
BALRAJ SINGH, ano OTHERS PLAINTIFFS — 


AND OTHERS J EFENDANTS—RESPONDENTS. 
Pedigree filed in Settlement Court, admissibility of— 
Proof of such pedigree, elements necessary for—Special 
means of knowledge of the person filing the pedigree— 
Evidence Act (I of 1872), 5. 82, cl. 6. 


` lages mentioned in the plaint. 
by the learned” 
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Held, that a pedigree produced in a Settlement 
Court is admissible in evidence ‘under section 23, 
Clause 5, of the Evidence Act, upon proof that the 
person making the statement contained ,in tie 
pedigree was dead and had a special means of 
knowledge. 3 


Babu Har Krishna Dhon, holding brie? qf 
Pandit Gokaran Nath Misra, for the Appel- 
lants. . Ry ey 

Mr. G H. Thomas, for the Respondents. .. 

Order.—tThis in an appeal against an 
order of the District Judge .of Fyzabad 
upholding a decision of the Subordinate Judge 
of Fyzabad. > < NE 

Six persons were plaintiffs and they askéd 
for a decree for .possession of certain pré- 
perty which ‘belonged to one Subdhan. The 
defendnats werethe transferees from his widow. 
The plaintiffs’ suit was based on the all- 
gation that Subdhan’s widow held the pro- 
perty as a Hindu widow without power of 
alienation and that the plaintiffs as collater- 
als were entitled to possession thereof. 
The defendants in their written. statement 


urged that the plaintiffs were not collaterals . 


of the deceased Subdhar, and that under ‘a 
custom widows of Thakurs could transfer their 
husbands’ property for legal necessity. ` n 
The learned Subordinate Judge found that 
the custom set up by the defendants wis 
not proved nor was it proved ‘that .the 
property had been transferred for legal né- 
cessity. He” also found that the "plaintiffs 
Nos. 1, 3 and 4 were collaterals of the dé- 
ceased and were entitled to possession of 
a portion of the property to the extent of 
8 annas in mahal Nageshar and Maneshar 
and 4 annas in mahal Guman in the vil- 
This- deci- 

sion was upheld on appeal c 
District Judge and in second appeal by the 


‘defendants the decision of the Court’ below 
-as to custom and legal necessity is'riot chal- 
Jenged, but it is urged first, that there were 
‘alive at the death of Subdhan’s widow ‘ten 


reversioners of equal degree with the plain- 
tiffs and the plaintiffs were not entitled in 
any case to a decree for more-jhan 3/13chs 
of the property in suit; ani secondly, that 
the pedigree set up by the plaintiffs was 
not admissible in evidence. a a : 

As to the first point, I find that, before 
ihe Subordinate Judge, the only contention 
taken was that fire collaterals were aliy 
at the death of the widow wh»? were © 
titled to share with the plaintiffs. As’ 

ih - Sn 


4 


4 
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‘of them, the Subordinate Jadge found that 
it was ad.nitted that he had: died before 
the dath of the widow and as to the other 
four he did not believe the evidence of 
the witnesses who said that they had survived 
the widow. The learned District Judge’s 
judgment is somewhat scanty but apparently 
he has accepted the decision of the Subor- 
dinate Judge on this point and I must 
‘hold that in second appeal I am unable to 
interfere with his decision. A d 
As to the second point about the pedigree; 

I find that the plaintiffs put in a copy of 
‘a ‘pedigree which had apparently been pro- 
duced in the Settlement Court. Assuming 
that this document can be proved by a cer- 
‘tified copy of the original, it appears to me” 
that itis not admissible in evidence against 
the appellants. If admissible in evidence 
it would be admissible under section 32, 
clause(5), of the Evidence Act, being a written 
“statement made by a person who is dead, but 
it must be proved in such a case that the 
‘person making the statement had a special 
, means of knowledge. Therearesomesignatures 
upon this, pedigree but it is conceded that 
_there is no evidence to show who the persons 
were and what means of knowledge they had 
ns to the facts set forth in the pedigree; nor 
‘indeed is it proved that the persons whose 


` signatures appear on the copy had really 


‘signed the original. I am, therefore, com- 
“pelled to hold that this pedigree is useless 
for the object with which it was pro- 
.duced by the plaintiffs: but it is contend- 
ed en their behalf that a pedigree was 


| appended to the plaint which was based, 


upon the Settlement pedigree noted above 
and that [the evidence of their witnesses, 
namely P. W. No. 1,P. W. No. 2, P. W. 
No. Band P. W. No. 4, who were believed 
by the Courts below, proves this pedigree 
and according to. that pedigree they are 
entitled to the share decreed to them. I 
_h&ve examined the decision of the Sub. 
ordinate Judge and cannot find that he 
alludes to the evidence of these witnesses at 
_all.~ He relies entirely upon the Settlement 
pedigree (Exhibit 34) and he presumes 
it to be genuine and he works the shares due 
to the plaintiffs Nos. 1, 3 and 4 according to 
that pedigree. His decision, therefore, 
appears to be based upon that pedigree and 
t upon the evidence at all. All that the 

d Judge says is that the pedigree 
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had in his opinion: been sufficiently proved 
and in another part of his “judgment he 


says that the Shajra being more than 
thirty years old is presumed to be 
‘genuine. All that: I ean gather from 


this is that the Courts below decreed the 
claim upon this Settlement pedigree only and 
not upon the pedigree attached to the plaint 
or by the evidence called by the plaintiffs. 
As I have decided that the Settlement 
pedigreé is inadmissible in evidence I must 
remand the case to the Court below vin 
order to have a finding on the following 
issnes:—. “3 

(1). Has the pedigree attached to the 
plaint been proved to be-correct? 

(2). If so, what shares are the plaintiffs 
Nos. 1,2 and 4 entitled to according to it? 
__ No further evidence need be recorded. The 
finding should be submitted within three 
‘months and fifteen days will be allowed for 
“objections, l 

Case remanded. 


” OUDH JUDICIAL COMMISSIONER'S 

COURT. - 
SEGOND Civit Appeat No. 260 or 1910. 
March 7, 1911, 
Presenti—Mr. Piggott, A. J. ©. 

Babu BISHAMBHAR ‘NATA—Prawrirre— 
APPELLANT, 
"versus" a 

Musimmat INDAR BASA AND otHERs— 

E3 “ DEFENDANTS—RÈSPONDENTS. 

Hindu Law—Joint familu, manager of—Suit to 
recover debt belonging to joint famtly—Necessary parties 
—Competency of the Manager to bring ‘such a suit, 

The plaintiff, as manager and head of a Hindu joint 
family, sued to recover a debt due by the defend- 
nnt to the money-lending business belonging to the 
family. The debt was based upon .& pro-note, exe» 
cuted: by the defendant in favour of the plaintiff's 
uncle, who at the time was the head of the family. 
The defendant objected that the plaintiff alone could 
not maintain the suit: < 

Held, that as tke head of the family, the plaintiff 
was competent to maintain the suit and that it was 
not necessary for the other members of the family 
to be joined as plaintiffs, although the Court had 
discretion to add them as defendants to enable it 
completely and effectively to adjudicate upon all the 
questions involved in the case. 

Kishen Pershad v, Har Narain Singh, 15 CO. W. N. 
321; 8 A. L. J. 256; 9 M. L. T. 343; 18 C. L. J. 845; 21 
M. D. J. 878; 9 Ind. Cas. 739 (P. C.), followed. 

Pandit Gokaran Nath Misra, for the Appel- 
lant. i i 


: 
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Mr. A. P. Nen and Babu Narain Lal, for the 
Respondent No. 1. 

Judgment.—In this case the plain- 
tiff Bishambhar Nath sues for the recovery 
of debts incurred by one Jawahir in the 
course of his dealing with a certain money- 
lending firm. The plaintiff's case is that this 
money-lending business was carried on by 
Jagannath, uucle of the plaintiff, a manager 
and head of a joint Hindu family: the cən- 
tracts on which the claim is based were en- 
tered into by Jawahir with Jagannath per- 
sonally, and the pro-note which covers the 
greater part of the amount claimed was exe- 
cuted by Jawahir in favour of Jagan Nath. 
The latter is now dead; and the plaintiff now 
claims to have succeeded himas head of the 
family and manager of the money-lending 
business. His claimisadmitted by the other 
members of the family, who declined to be add- 
ed as plaintiffs in the suit. Both the Courts 
below have held that the suit is notmaintain- 
able, as the plaintiff is not entitled to sue un- 
less the other members of the joint family 
join him as plaintiffs. There has bean a very 
recent decision of their Lordships of the Privy 
Council in a case [Kishen Pershad v. Har 

‘Narain Singh(1) lin which the whole question 
of the rights of the managing member or 
members of a Hindu joint family in respect 
‘of business carried on for the benefit of the 
joint family as a whole has been considered 
at some length. 

On the principles laid down in this ruling 
there can be no doubt that asuit brought by 
Jagannath alone for the recovery of the debts 
set forth in the plaint would, on the facts there 
alleged, be maintainable. Ib seems to me 
a reasonable, andeven necessary, extension 
of the same principle to say that the plain- 
tiff is entitled to maintain this suit, if it be 
true that he has succeeded to Jagannath’s 
‘position both as manager of the business and 
head of the joint family. I hold that, on the 
facts set forth in the plaint, the suit is main- 
tainable by Bishambhar Nath alone, and that 
the pro forma defendants, Har Pershad and 
Ram Sarup, ‘were not necessary parties to the 
suit as plaintiffs, though the Court had dis- 
cretion to add them as defendants in order to 
enable it completely and effectively to ad- 
judicate upon all the questions involved. I 
(1) 15 0. W. N. 321 (P. C.) ;8 A. L. J. 256; 9 M 


L. T. 343; 13 C, L. J.345; 21 M. L. J. 378; 9 Ind. 
Cas. 739. . 


INDIAN CASES. 


e 


201 


must, therefore, set aside the decrees of both . 
Courts below ; and as they have ‘disposed of 
the entire case on this preliminary point, I 
remand the case through the Court of first 
appeal to the first Court, that of thelearned 
Subordinate Judge of Sitapore, with direc- 
tion to re-admit the suit and dispose of it ac- 
cording to law, wide Order XLI, rule 23 of 
the Civil Procedure Code. Costs in this and 
the lower Appellate Court will abide the 
event. 
Oase remanded. ` 
MADRAS HIGH COURT. 
f FULL BENCH, 
RersrRED Case No. 8 or 1910. 
March 20, 1911. 

Present:— Sir Arnold White, Kr.,Chief 
Justice, Mr. Justice Munro and Mr. Justice 
Sankaran Nair. 

S. VISWESWARA SARMA—Prarntire 
versus 


Dr. T. M. NAIR AND ANOTHER— DEFENDANTS. 
Civil Procedure Code Act (V of 1908),~Sch. I, O. VII, 
r. 10—Return of plaint for presentation to proper Court 
—Right of plaintiffto credit ‘of the Court-fee levied in 
the wrong Court—Cancellation of stuinp, effect of— 
Court-Fees Act (VII of 1870), ss. 28, 30—Presidency 
Small Cause Courts Act (XV of 1882), ss. 71, 75. 
Where Court-fee is paid upon the institution of a 
suit in a Court which cannot grant the relief sought 
and consequently, the plaint is returned for pre- 
sentation to the proper Court, the plainsiff, on filing 
the plaintin the. latter Court, is entitlsd to take 
credit for the amount of‘the Court-fee levied in the 
Court to which it was. first presented, even though 
the .stamp was ‘cancelled before the plaint was 


_ returned, 


The plaintiff brought a suit in the City Civil Court 
at Madras affixing a Court-fee of the value of Rs. 7 
to the plaint. The City Court Judge after cancelling 
the stamp returned the plaint for presentation to the 
Small Cause Court. The plaintiff presented the same 
plaint to the Small Cause Court to which he affixed 
a further adhesive stamp of Rs. 9-12-0 to make up 
the deficieny: 

Held, that the plaint presented to the City Court 


“had not lost its force by the cancellation of the stamp 


and that the plaintiff should not be required toe pay 
a Court-fee of similar value over again in the Small 
Cause Court. 

Prabhakarbhat v. Vishwambhar Péndit, 8 B. 313, 
followed. 

Inre Bai Amrit, 8 B. 380 at p. 390, distinguished. 

Per White, C. J.—Under Court.Fees Act the plaint 
when presented to the Small Cause Court was not 
unstamped quoad the cancelled stamp. 

Per Munro J.—A Court when returning a plaint 
under Order VII, rule 10, Civil Procedure Code, ca: 
not be said to be acting upon it within the meang 
of section 30 of the Court-Fees Act. 

Per Sankaran Nair, J,—A document does 
any the less to be a properly stamped d 
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the cancellation ofthe stamp. Itcontinues to bo 
properly stamped. By cancellation the stamp cannot 
be used again, but when a document, which 
is the plaint in one Court, is rightly presented in 
another Court as a plaint in another Court, the stamp 
is not being used again. 

The cancellation in such cases mnst be taken to be 
set aside by reason of the subsequent order relurning 
the plaint. 

Case stated under section 69 of the Pre- 
sidency Small Cause Courts Act, XV of 
1882, and rule 428 of the Rules of Pre- 
sidency Small Cause Court of Madras by 
the Chief Judge of that Court in Suit No. 
3067 of 1910 on the file of that Court. 

On 18th December 1916 Krishnaswami 
Aiyar and Ayling, JJ.. made the following 

ORDER OF REFERENCE TO 
A FULL BENCH. 


Krishnaswami Aiyar, J.—This is a refer- 
ence by the learned Chief Judge of the 
Presidency Small Cause Court. The question 
stated is one of far-reaching importance. 
The Judge of the City Civil Court returned 
a plaint for presentation to the proper Court 
under Order VII, rule 10 of the Code of Civil 
Procedure. The plaint has been re-presented 
to the Presidency Small Cause Court under 
the authority of that rule. The question 
is, whether the plaintiff is entitled to credit 
for the Court-fee levied in the City Civil 
Court. Section 9 of the Madras City Civil 
Court Act, 1892, directs jhe value to be 
ascertained for the purposes of Court-fee in 
the manner provided: by the Court Fees Act, 
section 7, clause (v), if the suit is for land 
or a house or a garden. Section 6 of the 
Court Fees Act renders the lst Schedule ap- 

plicable to a plaint filed in the City Civil 
Court. Section 25 of the Court Fees Act pro- 
vides that all fees referred to in section 3 
or chargeable under the Act shall be col- 
lected by stamps. Section 26 directs that 
the stamps used to denote any fees charge- 
able under the Act shall be impressed or 
adhesive or partly impressed and partly 
adhesive as the Governor-General in Council 
may direct. “By section 27 the Local Govern- 
ment is empowered to make rules for re- 
gulating among other thing the renewal of 
damaged or spoiled stamps. Section 30 pro- 
‘vides that no document requiring a stamp 
nder this Act shall be filed or acted upon 
any proceeding in any Court or office until 
tamp has been cancelled. The rest of 
jon deals with the mode of cancellation, 








INDIAN CASES. 


é 


figil 


In this case the stamp used for the 
plaint in the City Civil Court was cancelled 
in accordance with the provisions‘of section 
30 and the instructious issued by the 
Government of India (S2e Appendix VI to 
Jagannada Iyer’s Court Fees Act). Now, the 
plaint comesagain into Court with the cancel- 
led stamp and an additional stamp to make 
up the deficiency in theCourt-fee required for 
the plaint in the Small Cause Couartin pur- 
suance of the Government Notification under 
section 75 of the Presidency Small Cause 
Courts Act (See page 276 of Bakewell’s 
Presidency Small Cause Courts Act). There 
is no doubt that the identical plaint re- 
turned by the City Civil Court is properly 
presented to the Presidency Small Cause 
Court under Order VII, rule 10 of the Code 
of Civil Procedure. A plaint presented in 
the Smal] Cause Court is chargeable with 
a fee under section 71 of the Presidency 
Small Cause Courts Act, not exceeding that 
which is specified in that section. Under 
section 75 of the same Act the Local Govern- 
ment may from time to time by notification 
in the Official Gazette vary the amount of 
the fee under section 71. The Government 
of Madras has fixed the fee under this 
section by a notification dated the 23rd 
January 1883. These two sections of the 
Act together with the notification only de- 
termine the fee but make no provision as 
regards the mode in which that fee is to 
be paid. By section 77 it is enacted that 
sections 8, 5 and 25 of the Court Fees Act 
shall remain unaffected by anything contained 
in Chapter X, i. e., for our present purpose, 
by sections 71 and 75 of the Presidency 
Small Cause Courts Act. The result of 
the saving is that by virtue of section 3 
the fees chargeable in the Presidency Small 
Cause Court shall be collected in manner 
therein after appearing in Court Fees Act 
and that by section 25 the Court-lee charge- 
able in the Presidency Small Cause Court 
which is referred to in section 3 though 
it is not leviable under the Court Fees Act, 
shall be collected by stamps. Section 26 
appears to have no application to the nature 
of the stamps which may beused for (Court 
fees in the Presidency Small Cause Court, 
as they are not chargeable under the Court 
Fees Act. Section 28, which is applicable 
to the Presidency Small Cause Court be- 
cause the Court-fees referred to in section 
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3 are payable in stamps under section 25, 
declares that no document which ought to 
bear a stamp under this Act shall be of 
any validity unless and until it is properly 
stamped. Can it be said that a plaint 
which bears a cancelled stamp is properly 
stamped within the meaning of section 28 
of the Court Fees Act? There is no de- 
finition of the words “properly stamped” 
in the Act. If a stamp which has been 
properly cancelled in accordance with the 
requirements of section 30 may be used 
again in payment of a Court-fee chargeable, 
there is no provisiou limiting such user to 
the mere case of a plaint returned, In 
Prabhakarbhat v. Vishwambhar Pandit (1), 
the question referred to the Full Bench 
was whether a plaint could be returned 
where in second appeal a suit was held 
to have been filed in the wrong Court. 
In the course of the judgment of the Full 
Bench it was incidentally observed “where 
a Court-fee, on the institution of a suit, has 
been paid in a Court which cannot possibly 
afford the relief sought, it does not seem 
consistent with sound principle that the 
plaintiff should be condemned to lose the 
fee thus paid or that he should not be 
allowed to ask without paying a second 
fee for an adjudication from a Court which 
can really give one.” There is no reference 
in the judgment to the provisions of section 
30 of the Court Fees Act as regards can- 
.cellation of the stamp or section 28 as to 
the requirement of a proper stamp. Stress 
was laid on the provision contained in section 
30 of the Court Fees Act in the decision 
in Jugitvin Javherdas v. Magdum Ali (2), as 
precluding the presentation of a plaint re- 
turned with a cancelled stamp without new 
stamps being affixed to it. In the case of In re 
Bai Amrit (3) the same learned Judges who 
«decided the case of Jagjivan Javherdas Seth 
v. Magdum Ali (2) declined to accept 
the decision of the Full Bench in Prabhakar- 
bhat v. Vishwambhar Pandit (1) as bind- 
ing upon them. One of the Judges Mr. Jus- 
tice Pinhey points out at page 390 that 
the decision of the Full Bench was silent on 
one of the grounds on which the decision in 
Jagjivan Javherdas Seth v. Magdum Ali (2) was 
based, viz., “the futility of returning a plaint 

(1) 8 B. 313. . 


(2) 7 B. 487. 
(8) 8 B. 380 at p. 390, 
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after the Court-fee stamps have been vancelled, 
because cancelled Court-fee stamps can no 
more be used a second time than cancelled 
postage stamps can be so used,” 

The argument in favour of the opposite view 
can only be that the cancelled stamps must 
be treated as uncincelled because the Court 
which returned the plaint for want of jurisdic- 
tion had no jurisdiction to cancel the stamp. 
But that is evidently not the effect of section 
30 of the Court Fees Act which requires can- 
cellation of the stamp before the plaint is 
filed or acted upon.” The Court must con- 
sider the allegations in the plaint and the 
relief asked for before determining the ques- 
tion of jurisdiction. On the foregoing consi- 
derations, the result must be that the plaint 
returned to be presented to the proper Court 
will have to be stamped anew without re- 
ference to the cancelled stamps. Section 29 
of the Court Fees Act, which makes a special 
provision in the case of amendment of a do- 
cument that it shall not necessitate the affix- 
ing of afresh stamp, appears to strengthen 
the above view. A cancelled stamp does not 
also appear to fall uuder the head of damaged 
or spoiled stamps with reference to the 
renewal of which the- Local Government has 
power to make rules. The rules made by 
the Local Government under section 27, 
clause (c), which refer to plaints written on 
stamps and not filed in any Court, do not ex- 
tend to the case of a cancelled stamp re- 
turned. 

Bat the matter does not appear to rest 
here. The learned Chief Judge points out 
that section 21 of the Civil Procedure Code 
of 1882, section 14 of the Madras City Civil 
Courts Act, 1892, and sections 19A and 40 of 
the Presidency Small Cause Courts Act, 
1882, make special provision for the deduc- 
tion of the Couct-fee paid in one Court from 
the fee payable in another to which a plaint 
returned by the first is re-presented or 
suit is transferred from the first in the 
circumstances referred to in those sections. 
Where the transfer of the suit ôr the re- 
presentation of the plaint is to the High 
Court on the Original Side there may be a 
special need for aspecific provision as regards 
the deduction of the fee already paid, as the 
system of charging Court-fees is essentially 
different under the Rules of Practice appli. 


to explain why a special provision for d 
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tion was made in section 21 of the old Code 
of Civil Procedure where a suitis stayed in 
one Court under section 20 and the plaint 
is returned and presented to another under 
section 21. lt must, however, be noted that 
sections 20 and 21 have not been re-produced 
in the Civil Procedure Code of 1908. On a 
full consideration of the various provisions of 
the seyeral enactments to which our attention 
has been drawn, Ifeel constrained to agree 
with the learned Chief Judge of the Small 
Cause Court. But the practice not only in 
the Small Cause Court but throughout the 
Presidency has been in such cases as the 
present to accept the original stamp affixed 
to the plaint in one Court as good so far as it 
goes in the second Court to which the plaint 
is re-presented. As the question is one of 
great importance and the view we are at pre- 
sent inclined to take is against the establish- 
ed practice, we refer the question stated to 
the Full Bench. 

- Ayling, J—I am not prepared to dissent 


“from the view of the law expounded by my 


learned brother ; but it cannot be denied that 
its adoption will not only alter the general 
practice both in the Presidency and Moffusil 
Courts, but (what is of more importance) 
will inflict considerable hardship on many 


‘litigants who have, in perfect good faith, taken 
' their case to the wrong Court. 
“much whether this was the intention of the 
` Legislature. 


1 doubt very 


J, thé#efore, agree in the pro- 
posed reference toa Full Bench, 

Mr. C. K. Mahadeva Aiyar, for thePlain- 
tiff. 

Messrs. 0. Venkatasubramiah, V.V. Srinivasa 
Iyengar and Kunjunni Nair, for the De- 
fendants. 

Opinion of the Full Bench. 

White, C. J.—I do not think we ought to 
interfere with an established practice in this 
Presidency unless we are fally satisfied that 
«the practice is contrary to law. In this case, 
on the facts stated in the order of reference, 


‘IT am not go satisfied. 


The plaint presented tothe Small Cause 
Court is the same plaint as that which was 
presented to the City Civil Court and re- 


‘turned by that Court under Order VII, rule 


10 of the first Schedule to the Code of Civil 
Procedure. The amount actually paid on 
the plaint is an amount which satisfles the re- 
sirements of sections 71 and 75 of the Presi- 
Small Cause Courts Act, 1882, and the 
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notifications under the latter section. No 
dotbt, stamp on the plaint when it was pre- 
sented to the City Civil Court was cancelled by 
the City Civil Court in pursuance of section 
30 of the Court Fees Act, because the Court 
purported to “act upon” it by returning it. 
But I do not find anything in the Court Fees 
Act which compels me to hold that the plaint 
when presented tothe Small Cause Court 
was unstamped quoad the cancelled stamp. 
The analogy of the cancelled postage stamp 
suggested by In re Bat Amrit (3) does trot 
seem to me to be in point. If it were, it might: 
be pointed oud that the postal regulations do 
not require a new stamp when a letter is re- 
addressed and re-delivered. The provision 
in section 28 of the Court Fees Act that no 
document which ought to bear a stamp under 
that Act shall be of any validity unless 
ib is 


properly stamped affords us no 
assistance on the question whether, on the 
facts stated, the plaint was properly 


stamped when presented to the Small Cause 
Court. The provision in the same section 
that when a document is amended in order 
to correct a mistake a fresh stamp is not 
necessary no doubt on the “ expressio untuste” 
principle lends some support to the con- 
clusion that the document in. question 
in the present case was nob properly 
stamped. The same observation ~ may 
apply to the last paragraph of section 19 A 
and‘section 40 (3) of the Presidency Small 
Cause Courts Act. But as pointed out in the 
order of reference ‘‘ Where the transfer of 
the suit or the representation of the 
plaint is to the High Court on the 
Original Side there may be a special need for 
a specific provision as regards the deduction 
of the fes already paid, as the system of 
charging Court-fees is essentially different 
under the Rules of Practice applicable to the 
Original Side.” Sections 20 and 21 of the 
old Code of Civil Procedure, as the order of 
reference points out, have not been re-produc- 
ed in the present Code. 

The observation of the Full Bench of the 
Bombay High Court in Prabhakarbhat v. 
Vishwambar Pandit (1), “Where a Court- 
fee on the institution of a suit has been paid 
in a Court which cannot possibly afford 
the relief scught, it does not seem consistent 
with sound principle that the plaintiff should 
be condemned to lose the fee thus paid, or 
that he should not be allowed to ask without 
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paying a second fee for an adjudication from 
a Court which can really give one” is no 
doubt obiter, but, in the absence of express 
statutory provision the other way, I am pre- 
pared to apply it to the facts of the present 
case. In so doing I am upholding what is 
admittedly the settled practice in this Pre- 
sidency and what would seem to be, though 
I. have no information as to this, the settled 
practice in Bombay. l ‘ 

{ would answer the question in the affirma- 
tive. 

Munro, J.—T agree that the question whe- 
ther the Small Cause Court is bound to give 
credit for the fee levied by the City Civil 
Court should be answered in the affirmative. 
I think this result can be deduced from Order 
VII, rule 10 of the Civil Procedure Code of 
1908, which lays down that the plaint shall 
at any stage of the suit be returned to be 


presented to the Court in which the 
suit should have been instituted. If the 
plaint as returned is not a document 


which the Court to which it is to be pre- 
sented is bound to receive as it stands—assum- 
ing the same scale of Court-fees is in vogue 
in both Courts—I am unable to find any 
sufficient reason for the enactment of the rule. 
The return of the plaint does not by itself save 
limitation. So far as limitation is concerned, 
the plaintiff would be in the same position if 
he tore up the plaint which had been re- 
turned to him, and drew up and presented a 
fresh one; for, whether the original plaint is 
presented ora fresh one, the plaintiff, if he 
wishes to call in aid section 14 of the Limita- 
tion Act, must show that he comes within 
its terms. J. do not think that a Court when 
returning a plaint under this rule can be said 
to be acting upon it within the meaning of 
section 30 of the Court Fees Act. It is con- 
ceivable that the fact that the Court had no 
jurisdiction to entertain the plaint might be 
noticed before anything was done to the 
stamps. In sucha case the plaint could, and 
should, be returned without cancelling the 
stamps. A plaintiff who had acted bona fide 
should not be in a worse position because the 
Court did rot find out its want of jurisdiction 
before the stamps were cancelled, and, as the 
rule for the return of plaints makes no dis- 
tinction between cases where the plaintiff 
has acted bona fide and cases where he has 
acted otherwise, the same principle is clearly 
meant to apply inall cases, 
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Sankaran Nair, J—A plaint was present- 
ed to the City Civil Court on the 2156 
January 1910 written upon a stamp paper 
of the value of Rs. 75. The stamp was. 
cancelled by an officer of the Court on 22nd 
January 1910, 

The Judge of the City Civil Court was 
of opinion that the suit should have been 
instituted in the Small Cause Court and 
returned it on the 22nd February for pre- 
sentation to that Court. The same plaint 
was presented to the Small Cause Court with 
the stamp of Rs. 75 which had been already 
cancelled and further adhesive stamps for 
Rs. 9-12-0 which were required to make up 
the fee of Rs. 84-12-0 chargeable on the 
plaint in the Small- Cause Court under 


“section 71 of the Presidency Small Cause 


Courts Act. The learned Chief Judge of 
the Small Cause Court, Mr. Justice Ayl- 
ing with some hesitation and Mr. Justice 
Krishnaswami Aiyar are of opinion that the 
Rs. 75 stamp having been rightly cancell- 
ed when the plaint was first presented to the 
City Civil Court has lostits force and the 
plaint when presented to the Small Cause 
Court must be taken to bear only a stamp 
of Rs. 9-12-0. 

Section 71 of the Presidency Small Cause 
Courts Act provides that an ad valorem fee 
shall be paid on the ‘plaint in every suit 
and that no plaint shall be received until 
such fee has been paid. Section 28 of the 
Court Fees Act also states that no docu- 
ment requiring a stamp under that Act 
shall be of any validity unless and untilit is 
properly stamped. If, therefore, the plaj 
when presented to the Small Cause Cour 
bears, in law, only a stamp of Rs. 9-12.0 
the plaint cannot be received or acted 
upon. 

The question referred to the Full Bench 
for decision is whether the stamp cangell- 
ed has lost its force in the circumstances 
above stated and whether thg plaint must 
again be stamped with a stamp of equal 
value. I am clearly of opinion that the plain- 
tiff need not affix the stamp again to his 
plaint. 

There is no difference between this case and 
similar cases in the Mofussil Courts. whe 
plaints are returned by one Court for 
sentation to the proper Court. There 
doubt entertained for some time u 
old Code of Civil Procedure 
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plaint should not be returned before it was 
filed ; or whether it might be returned at 
any stage of the suit. The Bombay and 
the Madras High Courts took 
view, which has been embodied in Order 
VII, rule 10 of the present Code of Civil 
Procedure, that the plaint shall at any 


stage of the suit be returned to be 
presented to the Court in which the suit 
shculd have been first instituted, Tha 


return cf a plaint for presentation to a 
proper Court is to enable the plaintiff to 
present that document without paying the 
' stamp over again. It was on the ground 
that “ where a Court-fee on the institu- 
tion of a suit has been paid in a Court 
which cannot possibly afford the relief 
sought it does not seem consistent with 
sound principle that the plaintiff should be 
condemned to lose the fee thus paid or that 
he should not be allowed to ask without 
paying a second fee for an adjudication 
from a Court which canreally give one,” 
that it was held by the Full Bench of 
the Bombay High Court that a plaint 
might be returned at any stage of a suit 
to: enable the plaintiff to present the same 
plaint without paying over again that fee to 
the proper Court—Prabhakarbhat v. Vishvam- 
bhar Pandit(1). Order VII, rule 10 ofthe Code 
of Civil Procedure, 1908, now embodies that 
rule and it would be thus defeating the 
very object of the legislature in directing 
the return of a plaint to levy the fee over 
again when it is again presented. 
`The decision of the Bombay High Court 
passed in 1884 and the practice in the 
ombay Presidency may be presumed 
to. be in accordance with that decision. 
In this Presidency it has been the 
practice to accept the original stamp in 
‘the secynd Court to which the plaint 
is: pneserted. The legislature has not in- 
terfered with that decision or the practice. 
Ib has obviously accepted this view. ; 
/ Section 14 of the Madras City Civil 
Courts Act and sections 19A and 40 of 
the Presidency Small Cause Courts Act 
provide that credit shall be given to the 
vlaintiff in cases of return of plaints tobe 
asented to the High Court for the Court- 
`aid in such Court. This was apparent- 
to the“doubt raised by the system 
“ourt-fees levied on the Original 
a High Court being different in 
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principle from the Court Fees Act. Sec- 
tions 20 and ,21 of the Civil Procedure 
Code of 1882, not re-produced: in the pre- 
sent Code, enaet a similar provision. But 
they deal with the re-institution of the 
suit and this may have created some 
doubt; These provisions certainly indicate 
the tendency of legislation and, taken with 
the omission to deal with the cases under 
consideration, with the prevailing practice 
and the FullBench decision of the Bombay 
High Court before the legislature, can lead 
only to one conclusion. 

It is then said that a stamp which has 
been defaced and cancelled by proper 
authority has lost its force and cannot be used 
There is, it appears to me, a fallacy — 
in this argument. It loses sight of the fact 
that a document does not cease any the 
less to be a properly stamped document 
by thé cancellation of the stamp. It con- 
tinues to be properly stamped. By can- 
cellation the stamp cannot be used again, 
but when the same document, which was 
the plaint in one Court, is rightly present- 
ed in another Court as a plaintin another 
Court, the stamp is not being used again, 
It is only the same document that js be- 
ing used in another Court; otherwise, it 
might with equal force be argued that a 
plaint with its stamp cancelled, when filed 
as an exhibit in another case, must be stamp- 
ed again. ` 

I am further of opinion tbat the can- 
cellation in such cases must be taken to 
set aside by reason of the subsequent order 
returning the plaint. Section 30 of the 
Court-Fees Act runs thus :— ; 

“No document requiring a stamp under 
this Act shall’ be filed or acted upon in 
any proceeding in any Court or office until 
the stamp has been cancelled. 

“ Such officer, as the Court or the head 
of the office may from time to time ap- 
point, shall, on receiving such document, 
forthwith effect such cancellation by punch- 
ing out the figure head so as to leave . 
the amount designated on the stamp un- 
touched, and the part removed by punch- 
ing shall be burnt or otherwise de- 
strayed.” 

In the course of the argument I was 
inclined to think that under the 2nd clause 
of this section, the Court-fee stamp on a 
plaint has to be cancelled on its presenta- 
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tion. - This does not appear to be so. acted upon’ or filed, as a preliminary’ to’ 
Under’ section 48 of the Code of Civil Pro- which alone the stamp “has to be can- 
eédare of 1882, the plaint has to be pre- celled under section 30 of the Court Fees: 
sented to thé Court or. to such officer as Act. The final decision directing the re-. 
may be appointed to receive it. Section turn is an order that the Court should not 
57 provided that, if on the presentation have acted on or filed the plaint. It fol-’ 
“of a plaint it appears that the Court has lows therefrom that the cancellation of the 
no jurisdiction to try the cause, the plaint stamp was unnecessary under section 30 
shall be returned to be presented to the of the Court Fees Act. The plaintiff isin 
proper Court. The first clause of section such cases relegated by the order to the 
30: of the Court Fees Act only requires position he would occupy if the plaint had 
that the stamp shall be cancelled before been returned before having been acted 
“the document is ‘filed - or acted upon. It upon. <A Court which has no jurisdiction 
-does’ not require the cancellation on pre- to entertain a plaint ought to return it 
‘sentation. The 2nd° clause only requires immediately, It cannot act upon it, thengh 
the officer appointed in that behalf, who it may be necessary to make an inquiry 
will be a different person from the Judge t> decide the question of jurisdiction. This 
himself or who may-be a different person ig not acting upon it but only deciding 
from the one appointed to receive plaints, whether it should act upon it. <A party 
to cancel the stamps when—as I read the is not to be prejudiced, if possible, by an 
clause—he receives it for that purpose, act of Court afterwards found improper ; 
preliminary to its being filed or acted and cancellation is, therefore, of no greater 
upon. The obvious intention, and what effect than the other proceedings including 
these sections lay down is, that when a decrees which may have been passed be- 
plaint is received, and before it is acted fore the final order was passed to return 
upon or filed, the Judge has to decide the plaint. ‘ 
` whether it has been presented to the pro- T, therefore, answer the question, whether 
per Court, and according to his opinion the Small Cause Court is “bound to give 
return it for that - purpose or otherwise credit for the fee levied by the City ‘Civil. 
give it to the proper officer for cancella- Court,” in the affirmative. 

tion before it is acted upon or filed. He 

may act upon it without filing it by re- a 

jecting it for certain reasons, for :instance 
if the plaintiff fails to supply within a f ` 

given time the requisite stamp paper to - PUNJAB CHIEF COURT. 


“ meet the deficiency, if-any. In these cases . Second Civit APPEATL No. 773 or 1910. 
he may file a new suit but not present April 25, 1911. 
the same plaint. When the Court at a Present: —Mr. Justice Rattigan. 
later -stage or ‘the Appellate Court DUNI CHAND AND OTHERS— DEFENDANTS— ° 
directs the return of a plaint, it is only APPELLANTS . 
doing what the Court of first instance versus 
should have done before the cancellation of AZIZ KHAN AND OTHERS—PLAINTIFFS— 
the stamp. The important alteration in RESPONDENTS. 


5 Da 5 . 

the present Civil Procedare Code allowing Pio ae, re Ge A Beales saa A 
y sy (4)— Appeal dismissed for non-pay “oper Courts 
the return of the plaint- at any stage fee—Cross-objections, whether can be eutertained after 
only strengthens the argument. As already such dismissal of appeal—General rule—Haxceptions— 
. pointed out, it was enacted to enable the Court-fee—Appellant not able to pay Court-fee on the 
Courts to do at any stage ofthe suit what whole amount claimed—Abandonment of part of claim, 
should properly be done on presentation of Whether permissible. ; 

th ] proper y aie „P? ; An Appellate Court has no power to reject cross- 

‘he plaint before it is acted on or filed. objections on the merits without hearing the ‘re- 
It does not affect the interpretation of spondent. . : 
section 30 of the Court Fees Act. The final The konor Foie ce otona objections donu 
order returning the plaint, even if passed Cntertained unless the appeal is decided o 


4 . X merits is subject to only two exceptions, viz, 
only. in second appeal, therefore, Yelates the appeal is withdrawn or it is dismissed i 


baek to a stage of the suit before Nb is Therefore, where an appeal is dismissed 
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hearing, upon the ground that the appellant has not 

aid the Court-fee the Court has no jurisdiction 
to hear and determine the cross-objections. i 

An appellant who has claimed a large amount in 
an insufficiently stamped memorandum of appeal, is 
at liberty, on being required by the Uourt to pay 
Court-fee for the full amount claimed, to abandon 
part of his claim and to restrict it to such an amount 
on which he can afford to pay the Court-fee. 

Ram Pershad v. Bhiman, 27 A. 151, applied. 


Second appeal from the order of the Divi- 
gional Jadge, Attock, at Campbellpore, dated 
the 12th April 1910, reversing that of the 
District Judge, Attock, at Campbellpore, dated 
the l7th November 1909, decreeing plaintiff's 
claim. f 

“Rai Sahib Lala Sukh Dial, tor the’ Appel- 


lants. 
Mr. Abdul Kadir, for the Respondents. 


Judgment. The judgment of the 
first Court is far from clear, but it appears 
that the plaintiffs sued to redeem certain pro- 
perty which had been mortgaged in 1878 
for Rs. 400 on payment of that amount. 
They paid Rs. 30 as Court-fee on this 
claim. ` f 

Defendants claimed that there was in ad- 
dition to the said mortgage, a further charge 
of Rs. 550 created in 1881, ‘upon the land, 
and that the totalsum which the plaintiffs 
had to pay before they could redeem was 
Rs. 950 as principal and Rs. 1,15,921-11-3 
as interest and compound interest. The Dis- 
trict Judge granted plaintiffs a decree for 
redemption conditional on the payment of 
Rs. 950 principal and Rs. 3,351-9-7, simple 
interest, for 24 years and 43 months at the 

greed rate of Rs. 2-1-4 per cent. per mensem, 
Plaintiffs were ordered to pay the fullamount 
of Court-fee on the amount so held to be due 
from them. 

Fiomthis decree the defendants preferred 
an appeal to the Divisional Judge and urged 
that tle full amount of interest and com- 
pound iiterest should have been made pay- 
able by the plaintiffs, but for some unex- 
plained reasof their memorandum of appeal, 
which was obviously intended to screen them 
a further payment of over a lakh of rupees, 
was stamped with a Court-fee stamp of 
Rs. 10 only. Defendants filed certain cross- 
objections to the effect that the mortgage- 

əd of 1881 was not enforcible;that the 

t of first instance should not have allow- 
-interest to the defendants, and that 
that defendants had been enjoying 
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the use and occupation of the land for 
many years had been completely overlooked. 

The Divisional Judge very rightly held 
that the memorandum of appeal filed by the 
defendants. appellants wasinsufficiently stamp- 
ed, and that as they prayed that the plaintiffs 
should be made to pay the full amount of in- 
terest and compound interest claimed by 
them, Court-fee duty must be paid on that 
amount. He accordingly directed, by order 
dated 5th April 1910, that the appellants 
should pay Rs. 2,990 further duty, and at the 
request of the defendants adjourned the case 
to the 12th April 1910. 


On the said date the appellants presented 
a petition to the Divisional Judge to the 
effect that though they were entitled to the 
full sum claimed by them as interest and 
compound interest, they could not afford to 
pay stamp duty on so large a sum. They 
accordingly prayed that the memorandum of 
appeal might be returned to them for amend- 
ment. The Divisiona) Judge refused this 
prayer on the ground that as the appellants 
had “distinctly claimed the whole amount 
of ccmpound interest,” they could not “at 
this late stage” ask to have part of this 
prayer cut out. As the full stamp-duty had 
not been paid, the learned Judge dismissed 
the appeal with costs. In thisorder he also 
held that the respondent’s cross-objections 
could not be heard and were ‘dismissed on 
the merits for reasons given.” I confess I 
am not able tc follow the learned Judge’s re- 
marks with regard to the ecross-objections, 
If, owing to the dismissal of the appeal, the 
cross-objections could not be heard, dismissal 
obviously cannot be said to have been “on the 
merits,” for the Divisional Judge had no 
power to reject them on the merits without 
hearing the respondents. But though the. 
learned Judge in this order says that the 
cross-objections could not be heard, it is clear 
from his subsequent order (of the same date) 
that respondents were in fact heard in support 
of their cross-objections and that it was only 
after hearing arguments in support of them, 
that the Divisional Judge eventually dismiss- 
ed them. Iam of opinion that the learned 
Judge had no jurisdiction to entertain and 
determine those crass-objections after he had 
dismissed the appeal. Theordinary 1ule is 
that ercss-objections cannot be entertained 
unless the appeal is decided on ihe merits 
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[Ramjiwan Mal v. Chand Mal (1)] and until 
the enactment of the present Code of Civil 
Procedure, it was a fairly well-established 
proposition that cross-objections failed if an 
appeal was withdrawn ordismissed in default. 
Clause (4) of Order XLI, rule 22, now pro- 
vides that where the original appeal is with- 
drawn or dismissed in default, cross-objec- 
tions may nevertheless be heard and deter- 
mined. But this exception to the ‘general 
rule is expressly limited to the two cases 
specified and does not-affect the applicability 
of the general rule in other cases. In the 
present case the appeal was dismissed with- 
out a hearing, upon the ground that the ap- 
pellants had not paid the Court-fee duty, and 
in the circumstances, as the appeal had been 
dismissed, the Divisional Judge acted ultra 
vires in proceeding thereafter to hear and de- 
termine the cross-objections. : 

To return, however, to the main question 
before me, the defendanis-appellants have 
appealed to this Court from the decree of the 


Divisional Judge dismissing their appeal, and 


in support of their appeal, Mr. Sukh Dial 
urges thatit was open to them when they 
| found that they could not afford to pay the 
full Court-fee duty to ask the Court to. re- 
turn the memorandum of appeal, so that they 
might amend it by abandoning part of their 


claim and paying such duty as might be- 


leviable upon the amount for whick they 
eventually decided to ask for «a decree. 
“There is a dearth of authority upon the ques- 
tion before me, but after full consideration, 
I think that in justice, and npon principle, 
an appellant’s prayer of this kind should be 
allowed. He urges that he is really entitled 
to claim a large sum, but when he finds that 
he must pay aheavy duty on his memorandum 
of appeal if his claim.as a whole is to be 
considered, I am unable,ty find any just and 
reasonable ground for refusing him liberty to 
abandon part of his claim and to restrict it 
to such amount only as he can afford to pay 
duty upon. A plaintiff who is similarly 
situated has been held entitled to claim this 
right at tbe initial stage of a suit, [Ram 
Pershad v. Bhinan (2)]. The same pritciple 
should surely apply to the case of a defendant 
who appeals from a decree passed against 
him, and at the very outset of the proceedings 
asks to be allowed to amend his memorandum 
(1) 10 A. 587. Å 9 
(2) 27 A. 151. : 
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of appeal by striking out part of his claim. 

This prayer was made for no ulterior pur- 

pose or with the intention of affecting the 

jurisdiction of the Court [Arogya Udayan v. 

Appacht Rowthan (3)], and in equity and 

justice I think it should have been accedetl’ 
to. I cannot see that the respondents are in 

any way prejudiced thereby, or that an order 

allowing such amendment would be detri- 

mental to the revenue. The Divisional Judge 

refused the prayer apparently on the ground 

that it had been preferred at “a late stage.” 

I cannot understand this remark. The re- 
quest was made at the earliest possible op- 

as soon as the Divisional 

Judge had poirted out that the memorandum 

of appeal was insufsviently stamped. I ac- 

cordingly accept the appeal and direct that 

the memorandum of appeal presented to the 

Divisional Judge be returned by him to the 

appellants for such amendment as they may 

deem fitin respect of the amount claimed 

by them. The memorandum of appeal must 

thereafter be duly filed in the Court of the 

Divisional Judge with a proper Court-fee 

within such time as the learned Judge may 

fix for that purpose. As regards plaintiff's 

petition for revision in respect of the 

order of the‘lower Appellate Court rejecting 

their cross-objections,-I hold that the Divi- 

sional Judge acted ultra vires in'determining 

those cross-objections after he had dismissed 

defendants’ appeal, and J, thereforé, accept 

the petition in-question and set aside the 

order of the Divisional Judge. If defend- 

ants file an amended memorandum of appeal 

duly stamped within the time specified, IA 
direct that the Divisional Judge shall, at the 

hearing of the said appeal, hear and de- 

termine plaintiffs’ cross-objections as well. 

lf no such appeal is filed within the time 

specified, the said cross-objections will stand 

dismissed as falling with the dismissal of the 

appeal, if in the event specified the Divi- . 
sional Judge decides to dismiss the appeal, 
Costs both in the lower Appellafe Court and 
in this Court will abide the event. 


i3) 25 M. 543, 
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2° IND JUDICIAL COMMISSIONER’S 
COURT. 

Finsi ei APPEALS Nos. 6, 7 AND 8 or 1909. 
March 27, 1911. 
Present:—Mr. Pratt, J. ©., and 
Mr. Crouch, A.J. O. 
TOPANDAS valad KANWARMAL— 
PLatIntix#—A PPELLANT 

versus. 
Tue MANAGER, ENCUMBERED i 
ESTATES— DEFENDANT- RESPONDENT. 

Limitation Act (KV of 1877), ss. 5, 12— Application 
Jor copy not accompanied by deposit of fee—Euclusion 
of time— Extension of time— Sufficient cause. 

Exclusion of time under section 12 of the Limitation 
Act can be claimed only from the, date of deposit of 
copying fee and not from the date of application not 
accompanied by such deposit. Therefore, where a 
party neglects to make the requisite deposit and time 
is Jost owing to such neglect or carelessness, he 
cannot take advantage of the provisions of section 12. 

Parbati v. Bhola, 12 A. 79, referred to. 

, Where the judgment of the Court was pronounced 
on 15th October but the decree was signed on the 
9th November and an application for copy of the 
decree was made five weeks after the decree was 
signed: 

Held, that, as delay was not due to the non-signing 
of the decree but to the non-deposit of copying fee 
it was immaterial when the decree was signed, and 
that the cause of delay in applying for copy was not 
sufficient and substantial to justify an extension under 
section 5, 

Ganpat v. Ananaji, 23 B. 144; Lakhoomal v. Joomro- 
mal, 1 S. L. R71; Karsondas v, Bai Gangabai, 30 B. 
329; 7 Bom. L. R. 965, roferred to. 

Mr. Mathredas, for the Appellant. . 

Mr. Lalchand Chuarmal, for the Respond- 
ent, 

dudgment.—aA preliminary objection 

NG raised that the appeals are not in time. 
he judgment of the lower Court js dated 

the 15th October 1908. ‘The appeals were 
filed on the 6th February 1909. The appeals 

were, therefore, filed after the lapse of 113 
days and the appellant has to show that 23 
days were requisite for obtaining copy. Mr. 
Mathradas admits that this time was not 
_reqhisite for obtaining copy of the judgment 

but contends that it was requisite for obtain- 
ing copy of the decree. The application for 
copy was filed on the 16th October but no 
deposit was made until the 2lst October. It 
js admitted that the District Court does not 
undertake to prepare copies until a deposit 
is paid. The intervalfrom the 16th October 
the 21st October was, therefore, not time 
isite for obtaining a copy and no al- 
can be made to the. appellant for this 
n the 3rd November the copy of the 
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judgment was delivered to the appellant and 
he paid a balance due for that copy but left 
nothing in deposit for the payment of the 
copying fee of the decree. The appellant 
may be allowed for the time from the 2156 
October to 3rd November z, e., 13 days. But 
is he entitled to any further allowance of 
time P From the 8rd November there was no 
money in deposit towards the copying fee of 
the decree. The appellant paid ‘this on 
the 17th December and obtained copy of the 
decree on the 18th. The interval of time 
from 3rd November to ihe 17th December 
cannot be allowed to the appellant, for this 
delay was due to'his neglect to pay a de- 
posit and, as said in Parbati v. Bhola (1), 
section 12 does not refer to time lost owing 
to the neglect or carelessness of the party. 
After the 17th December the appellant is en- 
titled to two days for the 17th and 18th but 
even these two days when added to the 13 
days already allowed would leave the apneal 
eight days beyond time. 

The appellant attempts to get further 
time by reason of the fact that the decree 
was not signed until the 9th November. 
But, as held in Ganpat v. Ananaji (2) and 
Lakhoomal v. Joomromal (8), this is nota 
relevani fact unless the want of signa- 
ture to the decree was the cause of the 
delay. Here it was immaterial when the 
decree was signed for the delay was due 
to the non-deposit of fee between the 3rd 
November and the 17th December. 

Mr. Mathradas now makes a belated oral 
application for extension of time under sec- 
tion 5. There are no affidavits to show 
what the sufficient cause was, and the only 
plea urged is that the party was under the 
mistaken belief that time would be allowed 
until the decree had been signed. At best, 
this is a mistake of law and, as a matter of 
fact, it is clear that the date of signing the 
decree did not operate in the mind of the 
appellant, for the application for copy of the 
decree was made five weeks after the decree 
was signed. The cause required by section 5 
of the Limitation Act must be sufficient and 
substantial for, as remarked in Karsondas v. 
Bai Gangabat (4), to admit a time-barred 
appeal is to deprive a successful litigant of a 


valuable right which he has secured. 
(1) 12 A. 79. 
(2) 23 B. 144. 
(3) 18. L. R. 71. 
(4 30 B. 829 ;-7 Bom. L. R. 966. 
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. We, therefore, dismiss the appeals as time- 
barred with costs. : 
- Appeals dismissed. 


SIND JUDICIAL COMMISSIONER'S 
COURT. 
Miscettanzous Civit Appeat No. 14 of 1910, 
Apptication No. 13 or 1911. 
April 6, 1911. . 
Present:—Mer. Pratt, J. O. and 
Mr. Hayward, A. J.-C. 
KEWALRAM GHANSHAM DAS AND 
OTHERS —ÅPPELLANTS 
versus 
Messrs. DONALD GRAHAM .AND Oo. AND 
OTHERS— RESPONDENTS. 

Arbitration Act | TX of 1899), s. 15—Appeal from an 
order under s. 15—Civil Procedure Code (Act V of 
1908), ss. 104, 106, 115—Appeal treated as a revision. 

A proceeding under the Arbitration Act is nota 
suit and does not end ina decree. There is no pro- 
vision in the Act requiring Court to make an order 
filing or refusing to file an award. The award is filed 
by the arbitrators under section 11 and unless it is 
remitted to them under section 13 (1) or set aside 
under section 14 it becomes “enforceable as if it were 
a decree of Court”. The order ofa Court, under the 
Act, in whatever terms it may be expressed, is one 
either setting aside or refusing to set aside an award. 
There is no provision in section 104, Civil Procedure 
Code, for an appeal against such an order, and it is 
outside the scope of section 104 (f), which deals with 
orders filing or refusing to file an award. 

The fact that an award is “enforceable as if it were a 
decree” makes it clear that it is not a decree, though 
it may be executed as though it were a decree. 

In this case an appeal was treated as a revision. 

Mr. Wadhumal, for the Appellant. 

Mr. Dipchand T. G;ha, for the Respondent 
No. 1. 

Order.—This is an appeal from an 
order passed under section 15 of the Indian 
Arbitration Act by Waley Cohen, A. J. C., 
in the District Court jurisdiction, filing an 
award. 

A preliminary objection is raised that no 
appeal lies from such order. 

The Indian Arbitration Act makes no 
provision for any such appeal but it is said 
that an appeal is now provided by section 104 
(f) of the Civil Procedure Code. 


Mr. Wadhumal points out that, whereas 
section 588 of the Code of Civil Procedure 
was limited to “orders under this Code” 
these words have been omitted from section 
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104 of the present Code and he claims that 
this change has had the effect of rendering 
obsolete the Full Bench ruling of this Court 
in Ghummanmal Pessumal v. Dayal Kangi (1). 

We think there is no force in this conten- 
tion. . 

In the first place, as pointed out in the 
judgment in Ghumanmal Pessumal v. Dayal 
Kanji (1), the Arbitration Act does not pro- 
‘vide for the Court making an order filing or 
refusing to file an award. The award is 
filed by the arbitrators under section 11 of 
the Act and unless it is remitted to the 
arbitrators under section 13 (1) or set aside 
under section 14 it becomes ‘enforceable as if 
it were a decree of the Court.” The order 
of the Court, in whatever terms it may be 
expressed, isunder Act one either setting aside 
or refusing to set aside the award. There 
is no provision under section 104, Civil Pro- 
cedure Code, for an appeal against such an 
order; nor does .it fall within the scope of 
section 104 (f) which deals with an order 
filing or refusing to file an award. 

Paragraphs (a) to (f) of section 104, Civil 
Procedure Code, dealing with appeals from 
orders made in arbitration clearly and exactly 
follow the various paragraphs of Schedule IL 
dealing with arbitration under the Civil Pro- 
cedure Code. Section 104 (1) (a) refers to 
an order made under paragraph 5 (2), (b) to 
an order under paragraph 11, (c) to an order 
under paragraph 12, (d) to an order under 
paragraph 17 (4), (e) to an order under 
paragraph (18) and (f) toan order under 
paragraph 21. It is, wethink, clear that the 
appeals there provided are appeals ffom 
orders made under Schedule II.. 

Again, proceedings under the Schedule 
either begin with a plaint ina suit or with 
an application which is numbered or register- ` 
ed as a suit. That is, for the purposes of the 
Code the proceedings are suits and end in a 
decree. The appeal provided by section 104 
would, under section 108, lie to the Court ‘to 
which an appeal would lie from tat decree, 
But a proceeding under the Arbitration Act is 
not a suitand does not end ina decree. This 
distinction was pointed out in Ghumanmal’s 
case (1). The award is, no doubt, “enforceable 
as if it were a decree” but these very words 
make it clear that it is not a decree though 
jt may be executed as though it were adecr 


It, therefore, appears clear that no a 
(1) 1S, L. R. 86. 2o 








212 
SHAHAB-UD-DIN V. ANJUMAN-I-NAUMANIA, 


from an order under the Arbitration Act 
was contemplated under sections 104 and 166, 
Civil Procedure Code. 

We, therefore, allow the preliminary objec- 
tion and proceed to dispose of this appeal as 
an application for revision. 


PUNJAB CHIEF COURT. . 
Seconp Civit Arrear No. 769 or 1909, 
April 22, 1911, 
Present:—Mr. Justice Shah Din and 
© Mr. Justice Chevis. 
SHAHAB-UD.DIN—ARPELLANT 
versus 

ANJUMAN-I-NAUMANIA—Responpent. 

Civil Procedure Codz (Act XIV of 1882)—Ciril 
Procedure Code (Act V of 1908)—Non-joinder of parties 
—Misjoinder of parties and causes of action — Rejection 
—Dismissal— Non.joinder or misjoinder of parties 
whether justifies rejection of plaint. 

The mere fact that there is a misjoinder of parties 
and of causes of action or non-joinder of parties does 
not justify a Court in rejecting a plaint. 

` Second appeal from the order of the Addi- 
tional Divisional Judge, Lahore, dated the 6th 
April 1909, affirming that of the Sub-Judge, 
Lahore, dated the 19th March 1908. 

- Messrs. Oertel and Gopal Chand, for the 
Aprellant | 
` Mr. Fazal-i. Husain, for the Respondent. 

Judgment.—This appeal arises out of 
ascit brought by the plaintiff-appellant 
against the defendants-respondents, who 
aremembers of the Anjuman-i-Naumania, 
Lahore, for possession of 412 kanals, 10 marlas 
of land situate in Mauza Ghandra, Tahsil 
Lahore. 

The allegations on which the plaintiff's 
claim was based are very fully set fort h in 
the judgment of the Court of first instance 
which also gives the pleas of the defendants 
in some detail. ` 

Upon the pleadings of the parties the 

ourt framed altogether nine issues, of which 
the Ist, the 2nd, the 3rd, the Sth and the 9th, 
which wer® regarded as preliminary issues, 
are as follows :— : 


(1) Whether there is a misjoinder by 
reason-of the fact that the suit has 
becn brought against defendant No.1 
persorally and also. as Secretary of 
the Anjuman-i-Naumania ? 

(2) Whether amendments hare not 
becn made. in the plaint as direct- 
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ed by the Court: if so, what is its 
effect ? 

(3) Whether there are other members 
of the Anjuman-i-Naumania than 
the defendants, and, if so, whether 
the suit cannot lie without joining 
them as defendants ? 

(8) Whether, on account of the proof 
adduced by the plaintiff regarding 
the issues, the onus of which lay 
upon him, his statement and the 
evidence for him are discrepant 
from the plaint and whether, 
therefore, the suit cannot proceed ? 

(9) Whether the suitcannot lie with- 
out joining Nabi Bakhsh of Fateh- 
garh ? 


On these issues the COcurt of first instance 
held (1) that the suit was bad for misjoinder 
of causes of action and of parties; (2) 
that the plaintiff had not amended his plaint 
in accordance with the order of the Court 
dated the 18th June 1906, and that the plaint 
was liable tobe rejected under section 54 of 
the Code of Civil Procedure, 1882; (3) that 
the Anjuman-i.Naumania had a large num- 
ber of members other than the defendants, 
and that as those members were necessary 
parties and had not been implended as defend- 
ants, the suit could not proceed; (4) that 
the proof adduced by the plaintiff was at 
variance with his pleadings; and (5) that 
Nabi Bakhsh being a party to the alleged 
contract between the plaintiffand the defend. 
ants, should have been joined either as a 
co-plaintiff orasa defendant, and that as he 
had not been so joined the claim was defect- 
ive. As a result of these findings, the Court 
rejected the plaint but it did so without spe- 
cifying the provisions of the Civil Procedure 
Code under which the order of rejection was 
passed. 


On appeal, the learned Additional Divi- 
sional Judge concurred with the first Court in 
holding that the suit was bad for misjoinder 
of causes of action and of parties; and without 
considering and deciding the questien as to 
whether the order of the first Court dated 
the 18th June 1906 directing the plaintiff to 
amend his plaintin certain particulars had or 
had not been complied with by him and as to 
what were the legal consequences of a non- 
compliance with that order on the part of the 
plaintiff, the learned Judge upheld the order 
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rejecting the plaint and dismissed the 
appeal, i 
The plaintiff has preferred a further ap- 
peal to this Court. Before we deal with the 
appeal on the merits we must consider and 
decide thé question whether, having re- 
gard to the nature and value of the suit the 
plaintiff is entitled to appeal to this Court 
as of right. It appears from the record that 
the plaintiff originally sued for possession of 
412 kanals, 10 marlas of land in dispute and 
valued his suit for purposes of Court-fee at 
five times the tama Rs. 63-2 and for purposes 
of jurisdiction at30 times the jama Rs. 378-12, 
On the 14th August 1905 the defendants ob- 
jected that the amount of the Court-fee affixed 
to the plaint was insufficient, urging that the 
suit was really one for specific performance 
of a contract, and that under section 7, clause 
x, of the Court-Fees Act, Court-fee must be 
paid according to the amount of the con- 
sideration alleged to bave been fixed for the 
sale of the land in dispute namely, Rs. 3,000. 
They also said that the value of the suit 
for purposes of jurisdiction would be the same 
as for purposes of Court-fee. This objection 
was accepted by the Court, which by order 
dated the 29th August 1905 directed the 
plaintiff to pay full stamp on Rs. 3,000, the 
alleged price of the land and that order was 
duly complied with on the 23rd. October, In 
the firat Court, therefore, the suit was treat- 
ed as one for specific performance of a con- 
tract to sell and not one for possession of the 
land in dispute on the basis of a completed 
-sale, and although the plaintiff in his memo- 
randum of appeal filed in the Divisional 
Court raised an objection in his sixth ground 
of appeal to the first Court’s order directing 
him to pay full Court-fee on the amount of the 
eonsideration for the sale that ground was 
withdrawn at the time of argument; and both 
parties must, therefore, be considered (apart 
altogether from the merits of the question) 
to have accepted the position that the suit as 
laid was not one for possession of land as sold 
bat only one for specific performance of a 
contract to sell the land, the value of the suit 
for purposes of Court-fee and of jurisdiction 
being Rs. 3,000. Mr. Oertel on behalf of his 
client agrees to treat the suit throughout this 
litigation as described above and is prepared 
to abide by the consequences that may here- 
after follow fromit Under these circum- 
stances, we must hold that the value of the suit 


INDIAN OASES. 


213 


is Rs. 3,000 and.that a further appeal lies as 
of right to this Court. é 

In support of the appeal, Mr. Oertel has 
contended that there was in this case no 
misjoinder of parties and of causes of action; 
that even if there were such misjoinder, the 
defendants having omitted to raise an ob- 
jection as to misjoinder of parties before the 
first hearing, were precluded from raising it 


_ afterwards; that the first Court by. order dated 


the 16th June 1906 had on that ground over- 
ruled the objection of the defendants as to 
non-joinder of the members of the Anjuman-i- 
Naumania other than the defendants them- 
selves; that the said order so far as it directed 
the amendment of the plaint, had been fully 
complied with by :the plaintiff; that the 
Courts below have confused the non-joinder 
of parties with misjoinder of parties, as also 
the rejection of the plaint with the dismissal 
of the suit, and lastly, that whatever grounds 
there may exist for the dismissal of the 
suit, there were none whatever for the re: 
jection of the plaint in limine. After hearing 
the respondents’ Counsel we think that 
these contentions must prevail. From the 
judgment of the first Court it is not quite 
clear on what specific grounds it rejected-the 
plaint, though reading it as a whole it would 
appear that the order of rejection was based 
principally on two reasons,— 

(1) that the suit was bad for misjoinder of 
causes of action and of parties, and 

(2) that the order dated the 18th June 
1908 directing the plaintiff to amend his 
plaint had not been fully complied with. 

The findings recorded by the first Court on 
issues Nos. 3, Sand 9 (the two latter issues 
being wrongly numbered in the judgment as 
Nos. 4.and5) did not upon any view of the law 
justify the rejection of the plaint, and the re- 
spondent’s Counsel concedes that the plaint 
could only have been rejected under section 
54(d) of the Civil Procedure Code, 1882, on 
the sole ground that having been returned for 
amendment by order dated the 18th June 
1906, it was not amended as directed within 
the time fixed by the Court. Apart from non- 
compliance with this order, the mere fact (if 
it was a fact) that there was misjoinder of 
parties and of causes of action or non-joinder 
of parties did not, it is conceded, justify the 
Court in rejecting the plaint; itis only whe 
a plaint is returned for amendment under 


tion 58 (b) (iti), Civil Proçedure Code 


4 
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` Where an appellant’s Pleader-falls ill, on the day of 
hearing and time is given to engage another Pleader 
but the Pleader so engaged does not argue the case 
but applies for time which is not allowed and the 
case is proceded with, the order of tha Court refus- 
ing to allow further time is nob open to second 
appeal. j 


Second appeal from the decision of the 
Subordinate Judge of Jaunpur, daled 27th 
` April 1910, 

Mr. Haribans Sahat, for the Appellants. 


Mr. S. A. Haider, (with him Mr. Zahur 


Ahmed), for the Respondents. 


Judgment.—tThis was a suit for re- 
covery of money. The Court of first instance 
decreed the plaintiff's suit. On appeal the 
‘decree of the Court of first instance was 
affirmed. It, however, appears that on the 
day fixed for hearing the learned Vakil for 
the appellant was taken ili. Time was given 
them to engage another Pleader but the 
Pleader engaged did not argue the appeal. 
He, as appears from the order of the lower 
Appellate Court dated 27th April 1910, ap- 
plied for time. The lower Appellate Court 
rejected the application? entered into the 
merits of the case and came to certain findings 
of fact. The defendant has preferred a 
second appeal to this Court and the only 
point argued before me, is that the lower 
Court ought to have acceded to the prayer 
of the Pleader. In my opocinion this is, not a 
ground for second appeal. The result is that 
the appeal fails and is dismissed with costs. 


Apneal dismissed. 


ALLAHABAD HIGH COURT. / 
Second Civit Appeat No. 452 or 1910, 
March 1, 1911. 

Present:—Mr. Justice Tudball. 
MAHARAJ SINGH AND otarrs— 
PLAINTIFES— APPELLANTS 
versus 
SHANKAR LAL ano OTHERS— DEFENDANTS 
— RESPONDENTS. 

Limitation Act (XIV of 1869), s. 4—Acknowwledg- 
ment— Mortgagee recorded as such ina khewat which 
was attested by the mortgagee—Signature made in the 
hand-writing of a third person but in presence of the 
signor, effect of. 

A mortgagee was recorded as such in a khewat and 
the entry was duly attested by him. The signature 
of the mortgagee, however, was written by a third 
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person in ‘his presence and apparently with his 
sanction: < 

Held, that the signature was the personal signature 
of the mortgagee, and the entry in the thewat was a 
valid acknowledgment under section 19 of the 
Limitation Act, 


Second appeal from the decision of the 
Additional Subordinate Judgeof Aligarh, dated 
the 23rd February 1910. 


Mr. Peare Lal Banerji, for the Appellants. 
Mr. Govind Prashad, for the Respondents, 


Judgment.—tThe facts of the case 
out of which this appeal arises are briefly as 
follows :— 


The property in suit belonged to two persons 
Wazir-ud-din and Alim-ud-din who on the 
26th of March 1847 gave a usufructuary 
mortgage thereof to the predecessor-in-title 
of the defendants Nos. 2 and 3. A descendant, 
representative of Wazir-ud-din and Alim- ad. 
din, by the name of Safdar Ali on the 7th of 
September 1893 sold'the equity of redemption’ 
to defendant No.1. On the 25th of March 
1909, 7. e, more than 60 years after the date 
of the original mortgage the defendants 
Nos. 2 and 3 alleging that they had by lapse 
of time become the fall owners of the pro- 
perty sold it to the present plaintiffs and 
promised to secure mutation of names in 
favour of the latter. The plaintiffs brought 
this suit for possession of the property claim- 
ing title as full owners. The Court of first 
instance decreed the claim. The lower Ap- 
pellate Court held that the plaintiffs were 
actually in possession but that by reason of 
an acknowledgment of the 6th of July 1876 
the mortgage was stillin existence, and that 
the right of redemption was not barred. 1 
this view the lower Court dismiased the 
suit, In this Court exception is taken to 
this finding of the Court below. It appears 
that the original document of the 6th of July 
was before the lower Court, but a copy 
thereof was filed, and the Court drew,the 
presumption which is allowed by section 90 
of the Evidence Act although the origina] 
document was not before it. Exception ig 
also taken that one. Qazi Shafi-ud-din, who 
appears to have signed that document as 
Mukhtar.t-am or agent, has not been proved 
to bave been an agent duly authorized ac- 
cording to explanation 2 of section 19 of the 
Indian Limitation Act. It seems to me 
quite unnecessary to go into this point, As 


Wd 


7 
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a matter of fact, there is another acknowledg- 
ment on the řeoord which, in my opinion, is 
clear. Thereis a distinét acknowledgment 
made by the mortgagee on the 20th of 
February 1864 which would also equally 
save limitation.. 
drawn up at the Settlement time. The 
Settlement record was in evidence in the 
Court below, and is now before me. The 
first page of the khewat shows distinctly 
that Muhammad Furhat Ullah whose name 
appears ab the end of the document (signed 
by the pen of one Muhammad Wazir) was 
present, and duly attested that khewat. The 
body of the khewat shows that Sheikh Furhat 
Ullah, son of Amir Ullah, was the mortgagee 
in possession of the property mortgaged by 
Wazir-ud-din and Alim-ud-din. The front 
page of the khewat shows that Furhat Ullah 
who signed that: khewat was the Furhat 
Ullah who was a co-sharer of the village. 
It is, therefore, clear that Sheikh Farhat 
Ullah whose name is entered in the khewat 
is the Farhat Ullah whose name was sign- 
ed atthe end of the khewat. Itis nowhere 
alleged that there was any other Farhat 
Ullah nor is it contended that Farhat Ullah 
was not the mortgagée on ihe date when the 
khewat was drawn up. The document, there- 
fore, clearly establishes the fact that the 
thewat of 1864, in which the mortgagee 
Farhat Ullah was duly recorded as such 
mortgagee was duly attested by that moit- 
gagee in person, and that he was clearly 
present when his name was written at the 
foot of the thewat by Muhammad Wazir. 
The signature is “Muhammad Farhat Ullah by 
the pen of Muhammad Wazir” The in- 
“orence is irresistible that Muhammad Wazir 
signed Farhat Ullah’s name at his (Farbat 
Ullah’s) request and with his sanction, and 
that for the purposes of that signature 
Muhammad Wazir was his agent duly au- 
thorized by him to sign his name. There is 
no question as to whether or not Muhammad 
Wazir was a Mukhtar-t-am. He does not 
purport to have attested the khewaf at all. 
It is quite clear that the khewat was attested 
by Farhat Ullah, that he was present, and 
that in his presence his name was signed in 
the Court of the Settlement Officer by 
Muhammad Wazir, and the inference is quite 
clear that the latter did so at his request and 
with his sanction. In my opinion, this is a 
personal signature “ Qai facil per ulinm 
SS 


d 
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facil per se”. This acknowledgment is, there- 
fore, one in writing signed by a person 
through whom the present plaintiffs derive 
their title, and itis binding on them. The 
right to redeem is, therefore, not barred by 
limitation, and in this view the appeal must 
fail and is dismissed with costs. 

Appeal dismissed, 





ALLAHABAD HIGH COURT. 
SEGOND Civit APPRAL No. 751 or 1910. 
March 20, 1911. 

Present:—Mr. Justice Richards. 
CHETAN DAS AND THENG Flaten: 
APPELLANTS 
versus 
HARI RAM AND OTHERS—DEFENDANIS— 


RESPONDENTS. 

Contract Act (IX of 1872), s 283—Consideration— 
Compromise of a compowndable offence in Cr intimal 
Court, whether valid consideration. 

An agreement, the: consideration for ‘which : is a 
compromise of criminal proceedings in connection 
with a compoundable offence, is valid and enforceble. 

Amir Khan v. Amir Jan, 3 c. W.N. 5, referred to. 

Shriranga Chariar v. Ramsami Ayyangar, 18 M. 
189, not approved of. 

Second appeal from the decision of the 
Additional Subordinate Judge, Saharanpur, 
dated 25th April 1910. 


Mr. Mohanlal Sandal, for the Appellants. 
Mr. Durgacharan Banerjee (with him Mr. 
Lalitmohan Banerjee) for the Respondents. 


Judgment.—tT 
of a suit in which the plaintiffs claimed 
that a platfrom and cess-pool should be 
removed. The plaintiffs alleged that the 
platform and the cess-pool had been wrong- 





fully put np and constructed on their land.. 


They also pleaded that, by an agreement 
dated the 24th February 1906 the defendants 
had agreed that the chabutra and the cess-pool 
should be removed within fifteen days from 
the date of the agreement. The defendants 
pleaded that if the platform was on any part 
of the plaintiffs’ land, the plaintiffs had lost 
the right to have it removed by adverse pos- 
They further pleaded that the agree- 
ment. was entered into under the following 
circumstances, namely, that a criminal case 
had been brought, which was a false. case 
in older to bring piessure to bear on the 
defendants and that the plaintiffs by means 
of yndue influence caused certain particulars 
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contrary to the facts and mutual agreement 
to be entered therein. The Court of first 
instace held the agreement to be void be- 
cause it was made in consideration of the 
wichdrawal of a criminal proceeding and 
that the platform and the cess-pool were 
more than twelve years old. It, therefore, 
dismissed the plaintiff’s suit. The lower 
Appellate Court did not try the issue as 
to the agreement being valid or invalid, 
bat held that the chabutra and cess-pool 
were more than twelve years old and 
confirmed the decree of the Court of first 
instance. The plaintiffs now appeal to this 
Court. It has to be admitted by the respond- 
ents that if the agreement was a valid 
agreement, the plaintiffs are entitled to 
succeed, The appellants. onthe other hand, 
must admit that if the agreement was void, 
the finding of the Courts below, which is a 
finding of fact cannot be touched in second 
appeal. The only question really for decision 
then ir, validity or invalidity of the agree- 
ment ofthe 24th February 1906. It is ad- 
mitted that it was executed. The respond- 
ents are unable to point to any evidence to 
support the allegation that any matters were 
fraudulently put into this agreement by the 
plaintiffs or any one on their behalf, in con- 
travention to the intention of the parties when 
they executed it. I offered to give time to 
look into the record to see how the evidence 
stood on this matter, and it is admitted that 
there is no evidence in support of any such 
allegation. The facts connected with the 
agreement appear to some extent at least to 
be undisputed and the undisputed facts are 
as follows. One Ashraf Khan, who was the 
karinda of the plaintiffs brought criminal 
proceedings under sections 341 and 352, 
ludian Penal Code, against some of the de- 
fendants. Section 841 is the offence of 
wrongful restraint and is punishable with 
simple imprisonment fora term which may 
extend to one month or with fine which may 
extend to five hundred rupees or with both. 
It is an offence which is compoundable 
without the leave of the Court. The offence 
mentioned in section 352, Indian Penal Code, 
is the offence commonly called simple assault, 
punishable with imprisonment eitherrigorous 
or simple not exceeding three months, or 
with fine not exceeding five hundred rupees 
or with both. It also is a compoundable 
offence without the leave ofthe Court, These 
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criminal proceedings were pending at the 
time the agreement of the 24th February 
1906 was entered into. Now, reading the 
plaint in the present suit in conjunction with 
the written statement, if is perfectly clear 
that the platform in question, as it stoodt a 
the date of the agreement and at the time 
of the criminal proceedings, either actually 
encroached on certain land which on par- 
dition had been allotted to the plaintiffs or 
their ancestors or, if it did not actually so 
encroach, the plaintiffs were honestly con- 
tending that there was such encroachment. 
The first paragraph of the written statement 
commences by admitting that plot No. 
93 was land which had been allotted to 
the plaintiffs’ ancestors on partition; but the 
defendants contended that if any part of it 
was occupied by their platform the plaintiffs 
had lost that part by adverse possession. 
The cess-pool also was complained of. Now, 
let us see what was the nature of the agree- 
ment which was entered into between the 
parties. It provided that the defendants 
should demolish the platform but only to the 
extent of one anda half yardsaud that they 
should doso within fifteen days. The cess- 
pool was also to be removed; but the agree- 
ment provided for its re-erection elsewhere, 
proper precaution being taken to make it 
safe. The agreement then goes on to provide 
that if the defendants do not comply with 
the terms, the plaintiffs are to beat liberty 
to institute a suit for the removal of the plat- 
form and the cess-pool. It contains one 
more term, namely, that in the criminal pro- 
ceedings to which L have already referred a 
compromise should be filed. Now, on th 
face of this agreement, there is nothing 4 
reasonable or unfair. No proceedings | 
ever been instituted to set it aside q 
ground of fraud or duress and the pg 
took the steps of having it com 
registered. The compromise in the 
proceeding was duly filed. The d 
however, contend that the agreeme; 
having regard to the provisions of 
of the Indian Contract Act, as t 
below have found that it was er 
in consideration of the withdraw 
criminal proceedings. Section 2 
Indian Contract Act provides that 
sideration or object of an agreement 
unless, among other things, the Court T 
it as immoral or opposed to public 
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It ig said that the consideration for the pre- 
sent agreemeit was opposed to public policy 
on the general principle that its effect was to 
stifle a prosecution. Reliance is placed on a 
passage in the case of Sriranga Churiar v. 
Ramasami Ayyangar (1). The learned Judge 
there says, — There is also no doubt of the 
law that a consideration that proceeds upon 
the withdrawal of criminal proceedings that 
have been instituted is illegal as being oppos- 
ed to public policy, as it is held to be the 
stifling of a prosecution. And, even if this 
illegal consideration is only part of the con- 
sideration, it renders the whole agreement 
void, because there is not good and sufficient 
consideration.” With great respect to the 
learned Judge, I think that proposition in 
India at least is too wide. What a Court 
has to do is to see in each case if 
it regards the consideration as being 
opposed to public policy. In the “present 
case I have no doubt that the com- 
promising of the criminal proceedings did in 
fact enter into the consideration of the par- 
ties on each side when they executed the 
agreement. The law, however, in this 
country allows parties to compromise and 
compound certain offences. I fail altogether 
to see how a Court can regard the compound- 
ing of an offence which the law permits to 
be compounded, as being opposed to public 
policy. See also the exception to section 214, 
Indian Penal Code. In the present case 
the offences with which the defendants were 
charged were of a trivial and private nature 
and in all probability were directly con- 
nected with the very matters in dispute 
which the parties settled by the agreement 
the 24th February 1906. In my opinion 
Court of first instance was wrong in 
ing that the agreement was void and 
e luwer Appellate Court was in error 
dcciding the question. The agree- 
my opinion, was a valid agreement 
ht to have been given effect to. 
was taken in the case of Amir 
‘Amir Jan (2). See also the judg- 
adri Bhar v. Ram Saran Pande (3) 
y a learned Judge of this Court on 
February 1911]. The defendant 
alleged that they complied with the 
he agreementand the agreement pro- 
| 189 at p. 191 


W.N. 5. 
0 Tnd. Cas. 189. 
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vides thatifthedefendantsdidnot within fifteen 
days mentioned in the agreement partially 
demolish the platform and alter the position 
of the cess-povl., the plaintiffs will be at 
liberty to institute a suit to have the platform 
demolished and the cess-pool removed. This 
being so, the plaintiffs’ claim ought to have 
been decreed. Tallow the appeal, set aside 
the decrees of both the Courts below and 
decree the plaintiffs’ claim with costs. 
Appeal allowed. 


MADRAS HIGH COURT. 
Sscowp Civiu Appeat No. 864 or 1908, 
March 20, 1911. 
Present:—Sir Ralph Benson, Judge, and 
Mr. Justice Sundara Aiyar. 
MULLA VEETIL SEETHI KUTTI— 
-APPELLANT 
VETSUS 
KORAMBATH PARUTHOOLIL 
ACHUTAN NAIR AND ANOTHER— 


RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. FI, 
r. 17—Amendment of plaint—Amendment in second 
appeal—Qomplicated question of law involved — Author- 
ities as to remedy open to plaintif conflicting—Plain- . 
tif adhering to his own view—Amendment allowed— 
Amendment when to be allowed—General rule. 

Where an amendment is necessitated by the plain- 
tiff’s carelessness or mistake it would ordinarily not 
be fair to allow him torectify his error if the amend- 
ment would deprive the defendant of an advantage 
which he can legitimately claim to have gained by 
the plaintiff’s mistake. But it would be hardly proper 
to apply this test to cases where the plaintiff cannot 
be charged with not having exercised reasonable care 
in drafting his plaint. 

It cannot be laid down as a general rule that the 
Court should in no circumstances allow an amend- 
ment of the plaint on the ground that the defendant 
would not be able in consequence to plead limitation 
as a defence to the suit. ‘ 

The proposition that a plaintiff will not be allowed 
to add fresh causes of action by way of amendment 
when if a fresh suit were instituted on those causes 
of action it would be barred by limitation, is subject 
to exceptions, e. g., where thecause of action is the 
same but the plaintiff has made a mistake as to the 
appropriate remedy which he would be entitled to in 
law on that cause of action. 

The established practice of the Courts both in 
England and in India is to act with considerable 
liberality in the matter of granting amendments, The 
Court ought tocorrect all kinds of errors or mistakes 
which are not frandulent or intended to overeach 
the Court. K 

Where there was considerable conflict in tho 
judgments of the High Courts with respect to the 
remedies open to a plaintiff, anq the plaintif persisted 
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in the Courts below in maintaining his view as to the 
~remedies claimed by him though his error was pointed 
out to him by the defendant: 

Held, that it would be unreasonable in second 
appeal to refuse leave to amend onthe ground that 
the plaintiff's advisers adhered in the Courts below to 
his view with respect to a complicated question of 


law especially when that view was accepted by both 
the lower Courts. 


Authorities on the 
discussed. 


Second appeal against the decrees of the 
District Court of South Malabar, in A. S. No. 
515 of 1907, presented against the decree of 
District Munsif of Parappangadi, in O. S. 
No. 111 of 1906. 

Mr. K. P. M. Menon, for the Appellant. 

Mr. K. P. Govinda Menon, for the 
spondents. 

J udgment.— According to the ruling 
of the Full Bench* the only suit that the 
plaintiffs in this case were entitled to in- 
stitute was one for sale on the footing of 
their mortgage; and as the plaint contains no 
prayer for sale of the properties mortgaged 
to ‘them the suit is liable be dismissed. 
They ask for leave to amend the 
plaint by substituting a prayer for sale for 
the reliefs asked for in the plaint. This 
request is strongly opposed by the learned 
Counsel for the appellant. His opposition 
is based on several grounds. He con- 
tends that the proposed amendment would 
convert the suit into one of a character 
inconsistent with its present character as the 
plaint proceeds purely on the title acquired 
by the purchase of the property by the 
second plaintiff at the sale in execution of 
the decree obtaind by the first plaintiff. The 
objection is altogether untenable. The suit is 
really to enforce the plaintiff’s rights on the 
mortgage and of the Court sale, and the 
amendment the plaintiffs wish to make now 
is intended to enforce the right which, ac- 
cording tothe Full Bench ruling, they are 
entitled to in virtue of the mortgage and the 
sale. To asnit in ejectment based on the 
auction-yurchase only the first plaintiff would 
not be a necessary party at all. The plaint, 
moreover, sets out the plaintiff's mortgage 
and asks the Court to hold that the contend- 
ing defendants have no subsisting right under 
their puisne mortgage or only the right to 
redeem the first mortgage. The cause of 
action in the plaint as proposed to be 
amerded would be the same as in the 

#9 Ind. Cas, 613. 


question of amendment 


Re- 
E 





INDIAN GASES. 


219 


original plaint. The relief asked for alone 
would be different. ’ 

The second ground of opposition is, that 
the plaintiffs persisted in both the Courts 
below in maintaining their view as to the re- 
medies open to them under the law although 
the puisne mortgagees pointed out their 
error. ,We think that the plaintiffs can 
hardly be blamed for the view they took of 
their rights having regard to the fact that both 
the lower Courts upheld their contention, 
Besides, as is apparent from the judgment 
of the Full Bench, there has been consider- 
able conflict in the judgments of the High 
Courts including this Court with res ect 
to the remedies open to a person in plaintiff’s 
position. Mr. K.P.M. Menon has referred to 
several cases in which leave to amend was 
refused in appeal or second appeal when the 
plaintiff, notwithstanding the objection taken 
by the defendant, did not ask for leave to 
amend in the lower Court. We do nob 
consider it necessary to refer to. these cases in 
detail, as none of them lays down any rule 
of general applicability; they proceed merely 
on the view taken in each particular case 
of the conduct of the plaintiff. It would 
not, in our opinion, be reasonable in the 
present case to refuse leave to-amend on the 
ground that the plaintiff’s advisurs adher- 
ed in the Courts below to their view with 
respect to a complicated question of law, 
especially when that view was accepted by 
two Courts. 

The third and most important contention of 
the appellants’ Counsel is, that leave to amen 3 


should not be granted where the result “of . 


the concession would, be that the defendant 
would be deprived of the advantage which 
he would have of raising a plea of limitation 
if the plaintiffs had to institute a fresh suit 
instead of amending their former plaint. 
The decision in Weldon v. Neal(1); Malikerjuna 
v. Pullayya (2); Alagappu Chetti v. Velliam 
Cheiti (3) and Patta Veeram Kutti v. Kunni 
Kandi Shashath Veethil Appu’ (4) are relied 
on in support of this contention. 
argued that these cases lay down any 
general rale that the Court should in no 
circumstances allow an amendment of the 


(1) 19 Q. B. D. 894; 66 L.J. Q. B. 621; 35 W. R, 
820. 


(2) 16 M. 319. 
(3) 18 M. 33. 3 
(4) 2 M. W. N. 181; 9 Ind. Cas. 760; MLT. 347.. 


It is not ` 
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plaint on the ground that the defendant 
would not be able in consequence to plead 
limitation as a defence to the suit; Weldon 
v. Neal (1), which is really the basis of all 
tho subsequent rulings, decides merely that 
a plaintiff will not be allowed to add “fresh 
causes of action” by way of amendment when 
if afresh suit were instituted on these causes 
of action it would be barred by limitation. 


Even this position is stated by the learned - 


Judges who decided that case to be sub- 
ject to exceptions. We cannot hold that 
the case is applicable where the cause of 
action is the same, but the plaintiff has 
made a mistake as to the appropriate remedy 
which he would be entitled to in law on 
that cause of action. The established 
practice of the Couris both in England and in 
India is to act with considerable liberality 
in the matter of granting amendments. 
Bowen, L. J., observed in Cropper v. Smith (5) 
“T know of no kind of error or mistake 
which if not fraudulent or intended to over- 
reach the Court ought not to correct.” The 
true test to be laid down with respect 
to the defendant’s contention appears to 
us to be this,—where an amendment is 
necessitated by the plaintiff’s carelessness 
or mistake ib would not ordinarily be fair 
to allow him to rectify his error if the 
amendment would deprive the defendant of 
an advantage which he can legitimately 
claim to have gained by the plaintiff's mis- 
take. But it would be hardly proper to 
apply this test to cases where the plaintiff 
cannot be charged with not having ex- 
ercised reasonable care in the drafting of 
his plaint. See Nuxdlal Thakersey v. The 
Bank of Bombay (6). On the other hand, it 
would be undesirable according to the view of 
the Judicial Committee of the Privy Council 
in Mahou.mad Zahoor Ali Khan v. Mussammaé 
Thakoorcnre Ratta Koer (7) to amend his 
plaint where he has acted with prudence 
and care. Sep Sattappa Chetii v. Jogee Soo- 
rappa (8) where leave to amend was granted 
or the ground thatthe plaintiff's error, was 
“not unnatural” one. Dhani Ram Shah v. 
Bhagirath Shah (9) where Banerjee, J., over- 


ruled the defendants’ oppostion because there 
(5) 26 Ch. D. 700 at p. 710; 53 L. J. Ch. 891; 51 L. 
T. 738; 33 W. R. 60. 
(6) 11 Bom. L. R. 926; 4 Ind. Cas. 652. 
(7) 11 M. I. A. 468; 9 W. R. (P. C.) 9. 
(8) 17 M. 67. 
(9) 22 C, 632 at p. 712. 
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was no fraud or overreaching on the plain- 
tifs part. Kesandass Rupchand v. Pachappa 
Vithoba (10) where Babchelor, J., points out 
that the bar of limitation, in case a fresh suit 
if launched would : be barred, is sometimes 
a proper. ground for allowing an amendment 
instead of being an objection to doing so,— 

The cases in Malikariuna v. Pullayyn (2) 
and Alagappa Ohettt v. Velliam Chetii 
(3) are not in point as the amendment 
sought in those cases was by way of in- 
troduction in new parties into the suit. 
Section 22 of the Limitation Act expressly 
lays down that in such a case limitation 
would run up to the time of the additon of the 
fresh parties. With reference to the decision 
in Patta Veeram Kutti v. Kunni Kandi Skashath 
Veethil Appu (4), we do not think that the 
learned Judges who decided that case and 
proceeded on the authority of Weldon v. Neal 
(1) intended to lay down any general 
rule against allowing amendments where au 
application would be barred at the date of the 
amendment but merely held that in the parti- 
cular case the party asking for leave to 
amend was not entitled to the indulgence. 
We are of opinion that, as no blame can be 
imputed to the plaintiffs in this suit for 
considering themselves entitled to the reliefs 
they asked for, we should allow them 
to amend their plaint by substituting a 
prayer for sale for the prayers for eject- 
ment and foreclosure. The defendants con- 
cerned will be entitled to put in a fresh 
written statement if so advised and any fresh 
issues arriving on such written statement 
must, of course, be tried. 

The decrees of the lower Courts are, there- 
fore, reversed and the suit is remanded to the 
Court of first instance for trial, and in ac- 
cordance with the above direction. 

In the circumstances of the case, all costs 
incurred up to date must be reserved and abide 
the final decision of the suit. 

Appeal allowed; 
Oase remanded. 


(10) 33 B. 644; 11 Bom. L. R. 1042; 4 Ind. Cas. 726. 
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MADRAS HIGH COURT. 
Second Civiu Appean No. 830 or 1908. 
April 4, 1911,- 

Present:— Sir Arnold White,K7., Chief 
Justice, and Mr. Justice Munro. | 
NATESA IYER— APPELLANT 
versus 

RAMA IYER AND orasrs—Resronpents. 

Hindu Law—Family settlenent—Minor represented 
in the settlement— Right of minor to impeach the settle- 
meni—Bona fides—Settlement ‘fair and prudent? — 
Compromise of doubtful claims—Absence of due inquiry 
into facts by minors guardian. 

A family settlement entered into on behalf of a 
minor by a person who acted as his guardian, is 
binding on the minor if it was a compromise of doubt- 
ful claims and each side had material of some 
strength on which tocarry on the contest, the outcome 
of which might reasonably be thought doubtful and 
which a settlement enabled them legitimately to 
avoid. 

The mere fact that the parties effected the settle- 
ment honestly is not conclusive of its binding 
character. 

Where the lower Appellate Court found that the 
minor’s guardian did not make due inquiry into cer- 
tain circumstances forming the basis of the settle- 
ment, and yet held that the settlement was “fair ard 
prudent”: 

Held, that the settlement was binding on the 
minor and could not be avoided by him. 

Second appeal against the decree of the 
District Court of Tanjore, in Appeal Suit 
No. 1073 of 1905, presented against the 
decree of the Subordinate Judge of Nega- 
patam in O: S. No. 48 of 1903. 

Messrs, K.” Srinivasa Atyangar and M. 
Subramanya Atyar, for the Appellants. 

Messrs. T. R. Ramachandra Atyar and S. 
„Sreenivasa Iyer, for the Respondents 


Judgment.—in this. case the 
plaintiff seeks to set aside a settle- 
ment which was entered into on his be- 


half when he was a minor by his elder 
brother and guardian. It was in the nature 
of a family settlement entered into for the 
purpose of putting an end to family disputes 
and the third defendant had precisely the 
same personal interest in the settlement as 
the plaintiff. Counsequently,I think there 
can “be no question as to the honesty of 
the settlement as far as the third defendant 
is concerned. That, however, is not conclusive; 
it may have been perfectly honest but, at the 
same time, it may not have been such a 
settlement seeing .it was entered into on 
behalf of a minor as a Court of equity 
would uphold. The chief difficulty in this 
case is with regard to the finding of the 
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lower Appellate Court with reference toa 
sum of Rs. 10,505. This sum of Rs, 
10,505 formed a portion of certain alleged 
debts, the payment of which purports to 
be the consideration for the exclusion of 
Exhibit 111, the mortgage by the second 
defendant which the “District Judge des- 
cribes as the basis of Exhibit IV which is 
the release executed by the second defen- 
dant. With regard to this sum of Rs. 
10,505, the finding is, “the evidence does 
not afford sufficient guarantee for the truth 
of these debts—(these are the debts amount 
ing to Rs. 10,505,)—or their re-payment,”’ 
In summing up the case, the learned Judge, 
with regard to the debis, the discharge of 
which according to Exhibit TIL formed the 
consideration for that mortgage, finds that 
if the third defendant the guardian “had 
made the smallest inquiry into the debts 
he must have found them as (I am quoting 
the Judge's words) “ill-supported as they 
have been here”. I suppose we must take 
it, that the Judge found it as a fact that 
it is nota sham as regards the. Rs. 10,505. 
The Judge finds. the settlement. was “fair 
and prudent”, I take it, he means beneficial 
to the minor. In an earlier portion of his 
judgment (para. 5) the learned Judge says 
turning to issues Nos. 4 and 5 (a) I observe 
th.t strong reason for supporting the ar- 
rangement under discussion beneficial to the 
plaintiff is available” and‘then he’ proceeds 
to state the reasons which in his judgment 
constituted that ‘strong reason’. 


So we have / 
here a finding of fact that the family set. > 


tlement was “fair and prudent”, We have this 
finding of fact notwithstanding the other 
finding of fact that the guardian before 
entering into the settlement made no in- 
quiry with regard to the debts referred 
to in Exhibit, III. The learned Judge 
evidently gave full consideration to the fact 
that there had been no inquiry in fact, 
In both the Courts there was very elaborate 
investigation into the facts of ‘this case, 
Amongst the findings of fact by the learned 
Judge there is one that the succession was 
doubtful and that “disputes existed at the 
date of the alleged settlement and that-~ 
each side had material of some strength 
on which to carry on the contest, the oti 
come of which might reasonably be thotight 
doubtful and which’ a settlement 
them legitimately to avoid”, 
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Iam not prepared to say that he was 
wrong in law in declining to set aside the 
settlement on the findings of fact arrived 
at by the learned Judge. 

1 would dismiss the second appeal with 
costs. 

Appeal dismissed. 





ALLAHABAD HIGH COURT. 
Seconp ivin Arpwat No. 529 or 1910. 
February 14, 1911. 

Present:—Mr. Justice Griffin. 
HARGOBIND AND OTHERS— DEFENDA NTS— 
APPELLANTS 
versus 
TULA RAM AND OTHERS— PLAINTIFFS— 
RESPONDENTS. 

Mortgage—Consolidation—Clog on equity of redem- 
ption—Mashrut-ul-rehn. 

A. executed an ustfructuary mortgage in respect 
of certain property in favour of B. Later on A. 
executed another mortgage-deed styled Mashrut-ul- 

_rehn in which he stipulated that he would not be 
entitled to redeem the original mortgage without at 
the same time paying off the further debt: 

Held, that both the mortgages were consolidated 
together and that A. could” not redeem the earlier 
mortgage without redeeming the later. 

Brij Lal Singh v. Bhawani Singh, 7 A.L. J. 821, 

7 Ind. Cas. 115, referred to. 

- Second appeal from the decision of the Ad- 
ditional Subordinate Judge of Agra, dated 
the 14th March, 1910. 

Mr. Mohan Lal Sundal, for the Appellants. 

Mr. Girdhart Dil Agarwala, for “the Re- 

“ap ondents. 


SJ udgment..—This appeal arises out 
of a snit for redemption of a usufructuary 
mortgage dated the 17th of December 1894. 
The property mortgaged was the mortgagor’s 
ex-proprietary tenancy. The suit was defend- 
edg among other grounds, upon this, vëz., that 
the plaintiffs could not redeem the mortgage 
without redeeming a further mortgage creat- 
ed by an instrument styled mashrut-ul-rehn 
(tacked on to the mortgage) dated the 20th 
of July 1€97. The Court of first instance 
upheld this contention of the defendants and 
in its decree directed the plaintiffs to redeem 
the further charge as well as the original 
eae The lower Appellate Court took a 
diffèrent view. It held that the later instru- 
did not and could not create a usu- 
mortgage, that under the Jaw in 
time of the execution of the in- 
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rument, the mortgagors could not make an 
Ry pothecation of ex-proprietary rights -and 
that, therefore, the instrument of the "201 h 
of July 1897 created ro valid charge upon 
the mortgaged property and could not be 
enforced, 

The defendants come herein second appeal 

and itis contended on their bekalf that upon 
the true construction of the instrument of 
the 28th of July 1897 this instrument was in 
effect a consolidation of the further advance 
with the original mortgage, and that the 
plaintiffs are bound under their covenant to 
pay off both debts together. Reliance is 
placed on the case reported in Brij Lal Singh 
v. Bhawani Singh (1). The document of the 
28thn of July 1897 recites the fact of the pre- 
Yious mortgage upon the mortgagor’s ex-pro- 
prietary holdings and then sets“out the 
further advance which the mortgagors had 
taken from thedefendants, Then follows the 
important clause. 
(We agree that this debt shall be paid off 
without interest along with the original 
mortgage-money and the mortgagors shall 
not be entitled to redeem the original mort- 
gage without at the same time paying off 
the further debt). This instrument was exe- 
cuted upon stamp paper bearing an impress 
stamp of Rs. 2, t.e., it was stamped as it: would 
have been if it were a usufructuary mort- 
gage. 

On behalf of the respondents it is contend- 
ed that the decision in the above cited case 
proceeded upon the interpretation of the deed 
inthis particular case. No doubt, in cases 
of this nature much will depend upon the 
wording of the deed between the parties, but 
I am unable to see that there is much 
difference between the deed in the case before 
me and the deed in consideration in the case 
cited. I have been referred on behalf of the 
respondents to the ruling in Hanuman Dus v. 
Ambika Prasad (2) but. it appears to me that 
this ruling has no application to the present 
ease. A further plea advanced on behalf of 
the respondents is to the effect that the docu- 
ment in suit does not create a usufructuary 
morfgage as defined in the Transfer of Pro- 
perty Act. Looking to the terms of the deed 
of the 28th of July 1897, it appears to me 
that the stipulation that the further advance 

(1) 7 A. L. J. 821; 7 Ind. Cas. 116. 

(2) A.W. N. (1906) 278. 
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would carry no interest points to the concla- 
sion that the agreement and intention of the 
parties was that the further advance should 
be consolidated with the original usufructuary 
mortgage. The facts of the present case 
are very similar to those in Musammat Pancho 
v. Deo Karan (3) decided by Mr. Justice 
Tudball and myself. I allow the appeal, set 
aside the decree of the Court below and re- 
store that of the Court offfrst instance. 

The appellants will have their’ costs in 
this Court and the Court below. Costs in 
this Court will include fees on the higher 
scale, 


Appeal allowed. 
(3) 6 Ind, Cas. 165. 


SIND JUDICIAL COMMISSIONER'S 
COURT. 

(Hien Court Orvin JURISDICTION.) 
Secony Civ, Arrear No. 3 or 1910, 
March 24, 1911, 

Present:—Mr. Pratt, J. C., and 
Mr. Crouch, A. J. C. 

Sır AGHA SULTAN MAHOMED SHAH 
talad AGHA ALI SHAH—Praintirr— 
APPELLANT 
versus 
SECRETARY or STATE ror INDIA In 
COUNCIL—Derenpant—Rasroxpenr. 

Revenue Jurisdiction Act (X of 1876), s. 11—Suit, 
right of, where the law gives an appeal— Order of eject. 
ment appealable—Cause of action, whether order or 
actual ejectment—Appeal in the former caseand suit in 
the latter — Suit on title —Limitation Act (1X of 1908), 

Sch. I, art. 14, : 

The order of a Collector directing the ejectment of 
a person being appealable under the Revenue Juris- 
diction Act, no suit would lie where the cause of 
action is only such order. 
actually ejected by the Collector a suit would lie, as 
there is no provision in the Act for an appeal from 
a physicial act of ejectment. 

Sakharam v. Secretary of State for India, 28 B. 332, 
referred to. 

Obiter.—Article 14 of the Limitation Act does 
not apply to suits on title. 

Balvant Ramchandra v. Secretary of State, 29 B. 480; 
7 Bom. L. R. 497, referred to. 

Mr. Mathradus, for the Appellant. 

Mr. Raymond, for the Respondent. 

Judgment.—tThe plaintiff filed a suit 
in ejectment against the Secretary of State 
alleging that he had been dispossessed under 
the orders of the Collector. 

The lower Court has held.the suit barred 
by of section 11 of the Revenue Jurisdiction 
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Act as the plaintiff had not exhausted his 
remedies by way of appeal to the superior 
Revenue Authorities. The obvious flaw in this 
decision is that here the cause of action is 
the ejectment and not the order under which 
the ejectment was carried out. The Land 
Revenue Code, no doubt, provides for appeals 
against orders and decisions but there is no 


: provision for an appeal from a physical act 


such as an ejectment. This was the ratio 
decidendi ` of Sakharam v. Secretary of State 
for India (1). It is obvious that if the 


. Cause of action were the order the suit would 


be time barred under Article l4. But this 
Article was held not to apply to suits on 
title in Balrant Ramchandra v. Secretary of 
State (2). 

We accordingly reverse the decree of the 
lower Court and remand the suit for re- 
admission and for decision on the merits. 
Costs to be costs in the cause. 


i Case remanded. 
(1) 28 B. 332. 
(2) 29 B. 480; 7 Bom. L. R. 497. 


ALLAHABAD HIGH COURT, 
Civil Revisron No. ‘15 or 1910, 
March 8, 1911. 

Present:—-Mr. Justice Karamat Husain. 
SAJAN KUNWAR—PLAINTIER— APPLICANT 
versus 
JOTI PRASHAD—Durenpayr—~ 
RESPONDENT. 

Onus on defendant- Plaintif producing his evidence 
without waiting for the evidence of the defendant— 
Whether plaintif can rely upon the plea that defendant . 
has not discharged his onus—Pleadings. 

Where the onus is upon the defendant to prove a 
certain fact but the plaintiff without waiting for the 
defendant’s evidence takes upon himself to prove it 
he cannot subsequently say that the defendant did 
not discharge his onus. 

Makand v. Bahori Lul, 3 A. 824, followed. í 

Revision against the decree of the Small 
Cause Court of Dehra Dun, dated the 20th 
November 1909. ° 

Dr. Satish Chandra Banerjee, for the Ap- 
plicant. 

Mr. B. E. O'Conor, for the Respondent, 

Judgment.—in this case, I by my 
order of the 24th of October 1910, sent down 
the following issue tothe Court of Small 
Causes for trial. “Did Joti Prasad sign th 
document, dated the 4th of February 19 
with the intention of taking upon hi 
the liability created thereby even if 


A 
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not signed by Loti Ram or did Joti Prasad 
sign it only on the understanding that Loti 
Ram would also sign it? ‘The finding returned 
by the Court of Small Causes is in the follow- 
ing terms: 

“7 find that he (Joti Prasad) signed Ex- 
hibit I only on the understanding that 
Loti Ram would also sign.” The learned 
Judge of the Court of Small Causes arrived 
at the above finding with reference to the 
evidence adduced by the plaintiff. Re- 
garding the statement made by Joti Prasad 
before the remand, the learned Judge of the 
Court of Small Causes in his order of the 
28th of January 1911 remarked “Joii Prasad 
has denied that he intended to execute a bond 
on his sole responsibility.” Objection is taken 
to the above finding on the ground that the 
onus was on the defendant to prove that he 
was not liable under a document executed by 
himself. Had the plaintiff refrained from 
adducing any evidence to prove the inten- 
tion on the part of Joti Prasad there would 
have been some force in the above contention 
but as the plaintiff took upon himself to 
prove a particular intention on the part of 
the defendant the principle of the case of 
Makund v. Bahori Lal (1), inmy opinion, ap- 
plies to this case and the plea of the burden 
of proof cannot be raised. Besides, there 
was nothing to prevent the Court of Small 
Causes from taking into consideration the 
statement of Joti Prasad recorded by that 
Court prior to the order of remand to treat 
it as evidence adduced by the defendant and 


to come to a finding with reference to the 


evidence tendered by the parties. 


It is further contended by the learned 
Advocate for the applicant that the bond, 
dated the 4th of February 1905, may be 
treated as an acknowledgment to keep a pre- 
&xisting debt incurred on the 26th of March 
1902 alive, but the record of the case shows 
that the former bond is not the basis of 
the claim and that the basis of the claim is 
the bond of the 4th of February 1905. That 
being so, the latter bond cannot be treated as 
an acknowledgment of a pre-existing debt. 
For the above reasons, I dismiss the applica- 
tion for revision with costs. 

Application dismissed. 
3 A. 824. 
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ALLAHABAD HIGH COURT. 
Seconp Civin APPEAL No. 918 or 1910. 
March 25, 1911. 

Present:—Sir John Stanley, KT., Chief Justice, 
and Mr. Justice Banerji. 
CHIDDA SINGH AND oTHers—PLAINTIFFS — 
APPELLANTS 
versus 
RUP RAM AND oTHESS—DEFENDENTS — 
RESPONDENIS. 

dgra Tenancy Act (IT of 1991), s. 34 —Applicability 


of the section—Tenant holding with consent of Zemin- 
dar. 

Section 34 of the Agra Tenancy Act, 1991, applies 
to a case where a person occupies land with- 
out the consent of the Jandholder and not where 
he occupies it as his tenant. 


Second appeal from the decision of the 
District Judge of Aligarh, dated the 27th 
of July, 1910. 

Mr. Govind Prashad (with him Mr. Satya 
Chandra Mukerji, for the Appellants. 

Mr. Abdul Raoof, for the Respondents. 

Judgment.—tIn our judgment the 
view taken by the learned Judgeis correct. 
The plaintiffs mortgaged certain property 
to the defendants. After redemption of the 
mortgage, and after formal possession was 
delivered to the plaintiffs the mortgagees 
continued to cultivate certain plots of land 
comprised in the mortgage. The plaintiffs 
sued them inthe Revenue Court for eject- 
ment alleging that they were the tenants of 
the plaintiffs from year to year, and obtained 
a decree. The plaintiffs have now sued the 
defendants in the Revenue Court for rent 
for the period of their occupation of the land. 
The suit was brought under section 34 of 
the Agra Tenancy Act. That section applies 
where a person occupies the land of the 
landhbolder without the latter’s consent. The 
plaintiffs in their suit for ejectment in the 
Revenue Court admitted that the defendants 
occupied the land as their tenants. There- 
fore, defendants did not oczupy the land with- 
out the plaintiffs’ consent, and section 34 
has been rightly held not to be applicable. 
As, by the plaintiffs’ own admission, the 
defendants were their tenants during the 
period for which rent is claimed a claim for 
compensation for use and occupation could 
not be bought in the Civil Court and. there- 
fore, section 197 of the Act is inapplicable, 
The learned Judge has, in our opinion, rightly 
held that section 34 not being applicable, 
the suit must fail. We dismiss the appeal 
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with costs 


including fees on the higher 
scale. 


Appeal dismissed. 


ALLAHABAD HIGH COURT. 
Seconp Civin Appeat No. 971 or 1910. 
April 19, 1911. 

Present: —Mr. Justice Karamat Husain. 
BADLI DAS AND OTHERS —DERENDANTS— 
APPELLANTS 
versus 
PAJAN AND OTHERS— PLAINTIFFS — 


RESPONDENTS. 

Pre-emption—Wajib-ul-arz—Custom or contract — 
Presumption—Rebutting evidence—Register of trans- 
fers, whether admissible in evidence to prove the fact of 
transfers---Ervidence—Civil Procedure Code (Act V of 
1908), O. XLI, r. 24—Power of Appellate Court to 
decide case on evidence on the record. 

A register of transfers is admissible in evidence to 
prove the fact of transfers entered therein. The mere 
entry, however, in sucha register that there have 
been transfers or sales, is not sufficient to rebut the 
presumption arising out of an entry in the Wajib-ul- 
arz regarding the prevalence of the custom of pre- 
emption in the village. 

Returaji Dubain v. Pahalwan Bhagat, 7 A. L. J. 1040; 
7 Ind. Cas. 680, referred to. 

An Appellate Court has full power, under Order 
XUL,rule 24 of Act V of 1908, to decide with re- 
ference tothe evidence on the record, the issues left 
undetermined by the lower Court without sending 
back the case to the Court below. 


Second appeal from the devision of the 
District Judge of Jhansi, dated 23rd of 
August 1910. 


Mr. Mohan Lal Sandal, for the Appellants. 
Mr. Haribans Sahat, for the Respondents, 


Judgment.—tThis was a suit for prce 
emption on the basis of a w ytb-ul-arz. The 
pleas raised in defenca were that the pre- 
sumption arising out of the entry in the 
wajib-ul-arz as to the existence of the custom 
of pre-emption was not conclusive, inasmuch 
as there was evidence to rebut the presump- 
tion. The vendees in support of their defence, 
produced the mutation registers, which 
showed that there had been certain sales, of 
which there was no pre-emption. On the 
pleadings of the parties, the Court of first 
instance framed the following issues,—Is the 
entry in the wajzb-ul-arz a record of custom 
or contract ?(2)and is the custom of pre-emp. 
tion, if any, fallen into desuetude ? (3) Did 
the plaintiff refuse to purchase the share, if 
so, what is its effect upon the suits ? 
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. shall be given of such terms, 
when the terms of a contract or of a grantor ~ 
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(4) What is the true sale price ?. The Court 
of first instance, accepting the rebutting evi- 
dence adduced by the defendant, found that 
the custom ceased to exist, and dismissed 
the claim without deciding the other’ issues. 
There was an appeal to the lower Appellate 
Court which reversed the decree of the Court 
of first instance, finding that at the time of 
the preparation of the wajzb-ul-are of 1865, 
the custom of pre-emption setout in the 
wajtb-ul-arz existed in the village, and that 


“the custom had not fallen into desuetude and 


that it still prevails there. The lower Appel-- 
late Court went on to decide issues Nos. 3 and 
4. It found that no evidence had been given 
to prove that the plaintiff refused to purchase, 
or that the sale price was other than that 
stated in the sale-deed. The lower Ap- 
pellate Court in its judgment observes that 
the entries in the Settlement Records were 
not sufficient to rebut the presumption aris- 
ing out of the entry in the wajib-ul-arz. 
That Court said to rebut this evidence, de. 
fendants endeavoured to prove eight or nine 
sales to strangers. Two only of these sales 
are proved by the production of the original 
sale-deeds. The remainder have been sought 
to be proved by a Settlement Record and a 
register of transfers. It appears to me that 
this method of proof was prohibited by sec- 
tion 91 of the Evidence Act. The learned 
Munsif held that the said section 91 did not 
apply because’it was not the terms but only 
the fact of the sales which was’ sought to 
be proved. But section 91 does not say that, 
when the terms of a sale have been reduced 
to the form of a document, no other evidence 
but that 


of any other disposition of property have 
been reduced to the form of a document no 
other evidence shall be given of such terms. 
I fail to see how, without taking evidence of 
the terms of a contract, grant or other dig- 
position of property, any one could satisfy 
himself judicially, that such contract. grant 
or disposition was a sale. The learned 
Munsif has referred to the difficulty of 
obtaining original documents in such cases, 
but that difficulty is met by the provisions 
of the Evidence Act regarding secondary evi- 
dence. The preliminary conditions necessary 
for the production of secondary eviden 
have not been fulfilied in the case”. 
defendant has preferred a second apyfeal to 
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this Court and the points pressed before me 
are the following: 

(1) That the lower Appellate Court is in 
error in disregarding the Settlement Record 
and register of transfers in orđer to prove 
the fact of transfer.— 


(2) That the lower Appellate Court, on 
finding that the custom of pre-emption pre- 
vailed in the village, was bound to remand 
the case to the Court of first instance, for the 
decision of the remaining issues. 

In my opinion, the lower Appellate Court 
is not quite correct when it says that the 


register of transfers is nót admissible 
to prove the fact of transfer entered 
therein. But the mere entry in the re- 


gister that there have been transfers or sales, 
is not, in my opinion, sufficient to rebut the 
presumption arising out of the entry in the 
wajib-ul-arz, regarding the prevelance of the 
custom of pre-emption in the village. Under 
the Full Bench ruling of this Court, in the 
case of Returaji Dubain v. Pahalwan Bhagat 
(1), the entry in the wajib-ul-arz, inthe 
absence: of anything to the contrary, must 
be deemed to be a record of the custom of 
pre-emption, and the mere entry in the re- 
gister of transfers, that there have been 
certain trausfers or sales, is not, in my opinion, 
sufficient to rebut that presumption. The 
utmost that these entries can prove is, 
that there have been certain sales, 
entries will not show that those sales are 
such as may entitle a pre-emptor to pre-empt. 
Even if they be such sales as would entitle 

a pre-emptor to pre-empt, it will have to be 

proved that there was no pre-emption and if 

that is proved it will not be enough to put an 
end to the custom of pre-emption. In this 
view of the case, the finding of the lower Ap- 
pellate Court as to the existence of the custom 
of pre emption is a correct finding. Regard- 
ing the other contentions raised by the learned 
Wakil for the appellant, it is sufficient to re- 
mark that so far as the price is concerned the 
appellant suffers in no way, for it may be 
pre-emptor who alleged that the actual price 
paid was less than that entered in the sale- 
deed. There is no contention that, in my 
opinion, the lower Appellate Court could not 
decide the third issue and was bound to send 
back the case to the Court of first instance to 
rècord a finding on that point, an issue on that 


(UNZ A, L, J. 1040; 7 Ind, Cas. 680. 





INDIAN GASES. 


The - 


t91} 


point was framed, And the vendees had full 
opportunity to adduce evidence to prove that 
the pre-emptor had refused to purchase 
but they did not do so and the lower Ap- 
pellate Court, with reference to the evidence 
on the record, had under, ihe provisions of 
Order XLI, rule 24, Act V of 1908, full power 
to decide the point without sending back 
the case to the Court of first instance. The 
result is that the appeal fails and is dismissed 
with costs. I extend the time for payment 
of the price entered in the sale-deed to the 
end of June 1911. 
Appeal dismissed, 


ALLAHABAD HIGH COURT. 
Secoxo Civit Appeat No. 366 or 1910. 
Mareh 20, 1911. 

Present: —Mr. Jnstice Griffin. 
JWALA PRASAD— PLAINTIF —APPELLANT 
versus 
BHARAT SINGH AND GTHERS— 


DEFENDANTS— RESPONDENTS. 

Assignment admitted by assignor—When can be 
impugned by a third party—Pleadings. 

Ordinarily, an assignment cannot be impugned by 
a third party when the assignor admitsit. But a 
third party is entitled to impugn it when the transfer 
is a colourable one, and has been entered into with 
the object of defrauding him. 


Second appeal from the decision of the Sub- 
ordinate Judge of Cawnpure, dated the 13th 
of April, 1910. : 

Dr. Satish Ohandra Banerii, for the Appel- 
lants. 

Mr. Choudhari, for the Respondents. 


Judgment.—tThe facts that have 
given rise to this appeal are as follows:— 
There were three brothers, Matoi Singh, 
Mahapal Singh and Makund Singh. Makund 
Singh survived his brothers, and he was the 
owner of the property in suit. Onhis death 
that property devolved, in consequence of there 
being no male heirs, on his widow, who by a 
sale-deed conveyed itto the plaintiff on the 
22nd February 1906. On the 22nd November 
1906 the widow of Mahapal Singh executed a 
sele deed of the property in suit in favour of 
the defendants Nos. 1 and 2. Upon this the 
plaintiff instituted the suit which has given 
rise to this appeal, for a declaration, that, the 
sale in favour of defendants Nos. 1 and 2 was 
null and void and for possession of the 


— 


: lief Act. 
opinion that the evidence was scarcely suff- 
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property in suit. The defendant defended the 
suit upon the allegation, among other grounds, 
that the sale deed of 22nd February 1906 
was a fictitious document. The Court of first 
instance found that the widow of Mahapal 
Singh had no power to execute the sale-deed 
in favour of defendants Nos. 1 and 2, and while 
it decreed the plaintiff’s suit in respect of the 
declaration asked for, it dismissed the suit 
for possession on the ground that the defend- 
ants Nos. 1 and 2 weré actually in posses- 
sion by virtue of a moitgage-deed dated the 
3Cth January 1691, executed by Mahapal 
Singh. On appeal by the defendants, the 
lower Appellate Court, withont deciding the 


issue as to whether the widow of Mahapal 


Singh had any title to execute the sale-deed 
in favour of the defendants Nos. land 2, held 
that as the plaintiff did not claim consequen- 
tial relief by seeking to redeem the mortgage. 
his euit was, therefore, barred by reason of 
the proviso to section 42 of the Specific Re- 
The Court further expressed an 


cient to prove, the genuineness of the sale- 
deed in favour of the plaintiff. The result 
of the case in the lower Appellate Court was 
that the appeal was decreed and the plain- 
tiff’s suit was dismissed. Plaintiff comes here 
in second appeal, and itis contended on bis 
behalf that the Court below had erred in dis- 
missing the plaintiff’s suit as barred by reason 
of the provisions of section 42, Specific Re- 
lief Act. It is further urged that the Court 
below should have given the plairtiff a con- 
ditional decree for possession on his redeem- 
ing the mortgage. A further ground taken is, 
thatthe plaintiff-vendor having admitted the 
transfer in plaintiff’s favour, the contesting 
defendants were not competent to challenge 
the validity of the sale-deed. Looking to the 
plaint, I find that the plaintiff did, as a matter 
of fact, claim consequential relief in addition 
to the decree that he asked for, č. e., that the 
sale-deed in favour of the defendants be de- 
clared null and vdid, he farther prayed that 
he be put in possession of the property in 
suit. The Court below having found that 
the plaintiff was not entitled to immediate 
possession, inasmuch as the property was in 
the possession of the mortgagees could have 
granted the plaintiff a decree for possession, 
subject to the condition that he redeemed the 
mortgage on the property. Iunderstand from 
the arguments of the learned Vakil for the 
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appellant that the plaintiff has no objection 
to a decree in that form. I have been refer- 
red to two cases in Bujahawan v. Nanha 
(1) and Ramcharan v. Durga Prasad (2). 

But, in my opinion, those cases do not 

throw much lighton the question in issue. 

I think the Court below should in any case 

have given the plaintiff an opportunity of 

amending his plaint by inserting a prayer 

for permission to redeem the mortgage on the 

property. It is undesirable that a suit should 

be dismissed on the purely technical ground 

on which the present suit has been thrown 

out. As to thesecond point which has been- 
argued before mein this appeal, namely, as 

to the decision of the Court below on the 3rd 

issue which was “whether Matoi Singh mort- 

gaged the property to defendants Nos. 1 and 2 

by means of a deed, dated the 30th January 

1891.” I have only to observe that the 

final conclusion of the Court below does not 

amount to a finding. Ordinarily, the rule of 

law is, that an assignment cannot be impugn- 

ed by a third party, when assignor admits it. 

Butthe third party is entitled to impugn 

it when the transferis a colourable one, en- 

tered into with the object of defrauding that 

third party. Inthe present caseit does not 

appear that any such fraud could have been 

in the contemplation of the parties. to the 

deed of 28th February 1906. It was not till 

nine months later that the defendants Nos. 1 

and 2 obtainéd a sale deed in their favour’ 
from the widow of Mahapal Singh. The 

execution of the sale deed in favour of the: 
plaintiff did not in any way injure the de- 
fendants’ rights as mortgagees. The Court. 
below has omitted to come to any fiding 

upon the other issues. The lower Appellate 

Court has not decided the remaining issues in ` 
the case, namely, Nos. 1, 2 and 5, I must, 

therefore, allow the appeal and remand the‘ 
suit to the lower Appellate Court under 

the provisions of Order XLI, rule 28, Act V. 
of 1908, for decision of the case on the merits, 

having regard to the observations made above, - 
Costs of this appeal will be costsin the suit 

and shall inclode in this Court fees on the 

higher scale, 


Appeal aliowed, 


(1) A. W. N. (1882) 73. 
(2) A. W. N. (1884) 78. 


238 
SONI V. MOHAN KUAR. 


ALLAHABAD HIGH COURT. 
Stconp Civit APPEAL No. 814 or 1910. 

i March 28, 1911.. 
Present:—Mr. Justice Karamat Husain. 
Musammat SOHNI— Derenpant—APPELLANT 

| versus 
Musammat MOHAN KUAR—Puaistirr— 


RESPONDENT. 

Hindu Law—Mitakshara—Joint family— Sale in 
execution of a decree on mortgage executed by father— 
Son not a party to the morigage—Right of sows widow 
to impeach the sale— Decree, execution of. 


A Hindu joint family consisted of a father and 


four sons one of whom was a minor. The father 

. executed a mortgage. on the basis of which the 
mortgagee brought a suit for sale and obtained a 
decrco in execution of which the property was sold. 
The minor son died Jeaving a widow: 

Held, that it was not open tothe widow of the 
minor son to say that her husband’s’ share could not 
be mortgaged by his father and could not pass te the 
auction-purchuser at a sale in execution of the mort- 
gage decrce. ` 

Second appeal from the decision of the 
District Judge of Saharanpur, dated the 28th 
May 1910. i 

Mr. Sital Prashad Ghose, for the Appellant. 

Mr. Govind Prashad, for the Respondent. 

Judgment.— On 8th November 1882, 
one Kalyan Rai mortgaged his rights and 
interests to the extent of half (hog agug 


and purchased it himself on 2nd September 

` 1897. On 29th October 1897, he sold the pro- 

perty purchased by him tothe plaintiff which 

z sale was ccnfirmed on 4th. Novémber 1897. 

Kalyan had foursons, Sham Lal, Sheo Ghulam, 

Sri Ramand Bhagwat Das. The last mentioned 

Bhagwat Das wasa minor. Kalyan for him- 

self and as guardian of his minor son Bhag- 

wat Das, asalso his three sons took a lease of 
the house from the plaintiff. 5 ; 


In 1898, the plaintiff instituted a suit 
"against Kalyan Rai and ‘his sons for arrears 
of rent. He got adecree against Kalyan Rai 
and his three sons who were-of age. Bhagwat 
Dag, minor son of Kalyan Rai, was exempted 
onthe ground that the lease executed hy 
Kalyan and his three sons was not. binding on 
Bhagwat Das. Kalyan Raiand his three sons 
left the house but Bhagwat Das continued‘in 
possession of one room in the second storey 
n the ground that he was entitled to 1/5th of 
portion of the house mortgaged by Kalyan 
After Bhagwat Das’s death his widow 
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Musammat Sohni continued in possession of 
that room. - 

! The plaintiff, on ihe 18th October 1909, 
instituted a suit for possession against Musam- 
mat Sohni who resisted the suit on the 
following grounds: Kalyan Rai had no power 
to mortgage the share of Bhagwat Das; ihe 
debt to secure which Kalyan Rai mortgaged 
the house in question was not an antecedent 
debt; the suit was barréd by limilation; as 
Bhagwat Das was no party to the decree 
in execution of which the plaintiff's vendor 
‘purchascd the house that decree was not bind- 
‘ing on Bhagwat Das or on the defendant. 

' The Court of first irstance found that 
‘the defendant failed to prove that the debt for 
‘which the mortgage-deed was executed by 
. Kalyan Rai was not binding on her; that the 
| suit was barred by limitation; that half of ° 
ı the house and not only the share of Kalyan 
' Rai in that balf was sold in execution of the 
, decree obtained by MangalSen. Upon these 
| findings it dismissed the suit. 
i . On .appeal, the lower Appellate Court. 
| reversed the decree of the Court of first 

instance finding that the suit was not barred 


. by limitation inasmuch as it was brought 
' within 12 years of the date of the confirma- 
yani haqador nisf hissa) of a house to Mangal: tior of the auction-sale, and that it. was for 
Sen. Mangal Sen, on the basis of that mort-! 
gage brought a suitfor sale, got a decree on 7th’ 


December 1894, brought the property to sale 


the defendant to prove that the debt contract- 
ed ky Kalyan Rai was not binding on 
Bhagwat Das. For this Jatter proposition the 
lower Appellate Court relied on Mata Din v. 
Ganga Din (1). : ; 

The defendant kas preferred a second 
appeal to this Court'and the points pressed 
before me are the following:—The suit is 
barred by limitation, the burden of proving 
that the debt was binding on Bhagwat Das 
lies on the plaintiff who represents the 
creditor; if the debt be found to be binding 
on Bhagwat Das then the defendant as his 
representative should be allowed an oppor- 
tunity to redeem the share of Bhagwat Das in 
the house. 

The suit, as remarked by the lower 
Appellate Court, was instituted within 12 
years of the date of the confirmation of sale 
and is not, therefore, barred by limitation. 

In support of his second contention the 
learned Vakil for appellant relies on the Full 
Bench ruling of this Court in Chandra Den 


Singh v. Mata Prasad (2), which lays down 
(1) 31 A. 599; 6 A. L. J. 799;. 6M. L. T. 99; 3 Ind. 

Cas. 24, 

` (2) 31 A. 176; 6 A. L. J. 263; 1 Ind. Cas. 479, 


‘ 
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that a father of a Hindu joint family govern- 
ed by the Mitakshara cannot execute a 
mortgage of joint family property which 
will be binding on his” songs, when the 
loan ig not obtained for family neces- 
sity or to meet an antecedent debt and that 
the creditor suing to enforce the mortgage 
executed by the father over the joint family 
property is bound to prove that the loan 
secured by such mortgage was taken to an 
antecedent debt or was justified by some 
other family necessity or at least that he 
had before advancing the loan made inquiries 
which reasonably led to the belief that the 
loan was required for family necessity or 
to pay off antecedent debts. 

© The learned Vakil for thse respondent 
distinguishes the case relied on by the 
appellant onthe ground that the rule laid 
down in that case does not apply when an 
auction sale has taken place and that 
asonin a Hindu joint family governed by 
the Mitakshara who seeks to set aside the 
auction-sale is bound to establish that the 
transaction was not entered into to satisfy an 
antecedent debt or for some other necessity 
and in support of this he relies upon the 
following passages from Debi Singh v. 
Jia Ram (3). “If the purchasers at a sale 
in execution had purchased the property 
from Jia Ram and not through Court it is 
clear that the appellants could not impeach 
the sale unless they were in a position to 
prove that the debt in respect of which the 
sale was effected was a debt tainted with 
immorality. Tbe Court has done only what 
Jia Ram could himself have done. Is the 
purchaser under the judicial sale to be in a 
worse position than he would have been if he 
purchased the property from Jia Ram” and 
the following passage from Mata Din v. 
Gaya Din (1). “In the present case if the 
father of Chitrokote had sold the property 
jn dispute for the amount of the decree 
obtained by Beni Ram and Raja Ram the 
appellant Chitrakote could not have recovered 
his share of the property from the pur- 
chaser save by proving that the debt for 
which the sale was effected was tainted 
with immorality and was not otherwise 
binding on him. The fact that an auction- 
sale bas taken place does not seem io us 
to wake any difference. We are also of 
opinion that the fact that Chitrakote is 
t (8) 25 A. 214. 
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not’ a plaintiff but is a defendant in the 
suit does not make any difference. If he 


“was not competent to bring a suit for the 


recovery of his own share in the property 
otherwise than by establishing that the 
debt was not binding on him, he is not 
entitled to resist the claim of the purchaser 
gave on. the ground mentioned above.” 

He alsu relies on Jaddo Kuar v. Sheo Shan- 
a Ram (4) and Kashi Singh v. Chunnt Lal 
5). 

The observations in Mata Din v. Gaya 
Din (1), no doubt, go far enough to sup- 
port the proposition put forward by the 
learned Vakil for the respondent that after 
an execution sale the burden of proof shifts 
from the creditors to the sons who seek 
to have the sale of their share set aside, 
but as I am going to decide this appeal on 
anotber ground’ I express no opinion on 
this point. 

It is further contended by the learned 
Vakil for the respondent that as Kalyan 
Rai and his four sons have been found to 
be the members of a Hindu joint family 
governed by the Afttakshara Law Bhagwat 
Das’ interest in half of the house in question 
by survivorship passed to his brothers and 
father and the possession of his widow was 
that of a mere trespasser, she, therefore, as 
a trespasser could not resist the suit of 
the plaintiff on the ground that her hus- 
band’s share could not be mortgaged by 
Kalyan Rai and could not pass to the auc- 
tion-purchaser at a sale on the mortgage- 
decree, that defence, if open at all, was open 
to Kalyan Rai and his sons. This conten- 
tion is.in my opinion, well-founded. 

Regarding the third plea taken in the, 
memorandum of appeal, it is sufficient to 
say that in the view I take it is not 
necessary to decide it. The result is that 
I look upon the-defendant, for the pur- 
poses of this case, as a mere trespasser ang 
not a representative of her husband Bhagwat 
Das whose interest passed by survivorship 
to his father and brother. 

On this ground and this ground alone 
I uphold the decree of the Court below and 
dismiss the appeal with costs. 


Appeal dismissert. 


J. 945; 7 Ind. Cas. 902. 
J. 216; 9 Ind. Cas, 476. 
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ALLAHABAD HIGH COURT. 
First Civit Appear No. 396 or 1909. 
April 6, 1911. 
Present:— Sir John Stanley, Kr., Chief 
' Justice, and Mr. Justice Banerji. 
` : Musammat SOHAN BIBI—Praintirr— 
- APPELLANT 
versus 
Musammat BIRAN BIBI AND CTRERS— 


DEFENDANTS-— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. XIF, r. 5— 
Power of Court to add fresh issue—New plea should not 
be allowed after remand-—Pleadings— Wtil—Original 
not —_forthcoming—Presumption— Revocation—Hindw 
Law—Widow— Power to make endowment. 

A party to a suit ought not to be allowed’to raise, 
after remand, a new plea, which was not advanced 
either in the Court below or in the High Court 
before remand. Although a Court has power under 
Order XIV, rule 5 of the Code of Civit Procedure, 
to add any issue before judgment is pronounced, yet 
in exercising that power it onght not to allow a new 
plea to be put forward and add an issue shortly 
before pronouncing judgment. 


Where an original Will is not forthcoming the 
presumption is that it was destroyed by the testator 
with a view to revoking it. 


A Hindu widow has no power to make an endow- 
ment of her husband’s prnperty except for purposes 
conducing to the spiritual welfare of her husband. 

First appeal from the decision of the 
officiating District Judge of Benares, dated 
the 26th July 1909. ’ 


Mr. O’Conor (with him Dr. Tej Bahadur 
Sapru and Mr. Goku? Prashad), for the Ap- 
pellant. 

- The Hon’ble Mr. Sunder Lal (with him Dr. 
Satish Ohandra Banerji), for the Respondents, 


Judgment.—tThe facts of the casein 
which this appeal has arisen are set, forth 
“in our judgment of 12th February 1909 by 
which we remanded the case to the Court 
below. The suit was brought for declara- 
tion that a compromise and a decree passed 
in accordance with it are not binding upon 
ibe plaintiff and cannot affect her rights, 
and ihat a transfer of property made there- 
‘under cannot enure beyond the life-time of 
the plaintiff's mother Musammat Bindeshri 
Bahu. The compromise was effected in a 
suit brought by Musammat Puno, one of 
the tl ree daughters of one Harish Chander. 
She claimed athird share of her father’s 
property on the allegatinn that Parsotam 
as, the husband of Musammat Bindeshri 
1, was not validly adopted, and that 
s one of the daughters of Harish 
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Chander, was entitled to a-third share of 
his property. The suit was compromised 
by the plaintiff to that suit and the de- 
fendants, one of whom was Dindeshri Bahu, 
and under the compromise the property of 
Harish Chander consisting partly of Gov- 
ernment promisscry-notes and partly of 
immoveable property was divided between 
the different parti.s to the compromise. 
The plaintiff, who is one of the daughters 
of Parsotam Das, brought the suit out of 
which this appeal has arisen for the de- 
claration mentioned above, mainly on the 
ground that her mother was not competent 
to enter into the compromise and thereby 
to alienate the property of Parsotam Das 
in which she had only a life estate. The 
Court below dismissed the suit on the 
ground that the compromise was binding 
upon tle plaintiff. We set aside that de- 
cision, and in accordance with some rulings 
of this Court we held that the compromise 
by the plaintiff's mother was not binding 
on the plaintiff as it amounted to an alian- 
ation of her father’s estate. We also 
held that the adoption of Parsotam Das 
by Manki Bahn, the widow of Harish 
Chander, was valid, and that the plain- 
tiff was- entitled to maintain the suit We 
were also of opinion that the claim, in so 
far as it related to moveable property, 
was time-barred. We set aside the decree 
of the Court below and remanded the case 
for trial of the other issues which arose ' 
in it and which had not been disposed of 
by that Court. After the remand, the de- 
fendants set up the plea that under a 
a Will made by Parsotam Das on the 9th 
of December 1883 the property which he 
had inherited from Harish Chander was 
absolutely bestowed by him upon Bindeshsi 
Bahu and that the latter was thus, the 
absolute owner of it and was competent to 
transfer it under the compromise in ques- 
tion. The Court below allowed this plea to 
be raised, added an issue, and came to the 
conclusion that under the Will aforesaid 
Bindeshri Bahu had an absolute interest in 
the property. The learned Judge also held 
that an endowment of immoveable property 
had been made by Manki Babu, that 
Parsotam Das accepted this endowment and 
relinquished all his interests in tLe said 
property, and that, therefcre, the plaintiff 
had no right to maintain the suit. He 
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accordingly dismissed the claim. The plain- 
tiff has preferred this appeal. 

The first question to be considered in 
the appeal is, whether the Court below was 
right in admitting in evidence the alleged 
Will of Parsotam Das and in dismissing the 
plaintiffs claim on the ground that such a 
Will was made. In our judgment the 
learned Judge cught not to have allowed 
the defendants to set up at such a late 
stage of the proceedings a plea which they 
had not advanced either in the Court below 
or in this Court before the remand to 


‘which we have referred. Tf the de- 
fendant’s case is true they had know- 
ledge of the Will and they ought to 


have seb it upas a defence to the claim. 
No doubt the learned Judge had the power 
under Order XIV, rule 5 of the Code of 
Civil Procedure to add any issue before 
judgment was pronounced. But in exercis- 
ing his discretion he ought to have con- 
sidered the circumstances of the case, and 
in view of those circumstances we think 
he ought not to have allowed a new plea 
to be put forward and added an issue 
shortly before pronouncing judgment. Farther, 
we are of opinion that the finding of the 
Court below in respect to the alleged Will 
is erroneous. The original Will was not 
produced, but only a copy was filed. The 
plaintiff objected to the omission of it, and 
alleged that if any Will was made by 
Parsotam Das, it was revoked before his death 
and destroyed by him. The learned Judge did 
not consider this allegation of the plaintiff 
nor did he pronounce any opinion in regard 
to it. In our opinion, no foundation was 
laid for the admission of a copy of the 
alleged Will. The absence of the original 
Will was not accounted for, and no evidence 
was given to prove that it existed at the 
time of Parsotam Das’ death and was sub- 
sequently lost. Bindeshri Bahu, who, on 
the application of the defendants, produced 
the copy -to which we have referred above, 
was not examined as a witness. If the 
original Will is not forthcoming, the pre- 
sumption is that it was destroyed by the 
testator with a view to revoke it. It was 
apparently in the possession of Parsotam 
Das, and there is nothing to show that 
he made it over to any one else. The 
presumption that the testator revoked the 
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Will and destroyed it may, no doubt, be 
rebutted by evidence leading to the conclusion 
that he did not destroy it. But no evidence 
has been nddured on the point. The fact 
that it was not relied on by the defend- 
ants when the case was first heard by 
the learned Judge before the remand, raises 
a strong presumption in favour of the view 
that the Will did not subsist at the date 
of Parsotam Das’ death and that the de- 
fendants knew that it was not in existence. 
We are, therefore, of opinion that it has 
not been established that any Will of 
Parsotam Das was in existence at the time 
of his death, by virtue of which Musammat 
Bindeshri Bahu became the absolute owner 
of his property wnd the decision of the 
learned Judge on this point cannot be 
supported. 

It is next urged on behalf of the defend- 
ants that Musammat Manki Bahu, the 
adoptive mother of Parsotam Das, was the ab- 
solute owner of her husband’s property, and 
that it was a condition precedent to the 
adoption of Parsotam Das that she ‘should 
remain such owner during her life-time. 
For this contention reliance is placed upon 
certain recitals contained in a petition pre- 
sented by Musammat Manki Bahu to the 
agent to the Governor-General on the 10th 
of. May 1860. In that petition it was 
stated that it had been stipulated that the 
applicant would during her life-time retain 
absolute control over her husband's pro- 
perty, and all management and acts would 
be done according to directions given by 
her. 
petition all that Musammat Manki Bahu 
retained to herself was the power of con- 


trolling and managing the property during 


her life-time, and that she did not re- 
serve to herself an absolute interest in her 
husband’s estate. It is most unlikely that 
the addition was made not with the wiew 
that the property of Harish Chander should 
be perpetuated in his family but simply 
with the object of leaving an adopted son 


-who would have nothing to do with the 


property. 

We think that in view of the terms of 
this application it cannot be 
Musammat Manki Bahu reserved to h 
self an absolute interest in the pro 
Tt is not, therefore, necessary to 


We are of opinion that under this f 


4 
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whether after the -adoption she -could legally 
possess an-absolute interest in the property 
of her deceased husband: The Court.below 


held that under a Will made by Musammet - 


Manki Bahu on 9th December 1871, she 
gave to Parsotam Das only some Govern- 
ment promissory-notes and a house, and 
that she made an endowment of Zemindart 
property and another house, that Parsotam 
Das assented to this being done, and that 
he relinquished all his rights to all other 
portions of the property of Harish Chander. 
The learned Advocate for the respondents has 
mainly based his arguments in support of the 
lower Court’s conclusion on a receipt executed 
by Parsotam Das on the29thofMarch 1881. In 
our judgment, the receipt cannot be construed 
as containing a relinquishment of his rights by 
Parsotam Das. In that receipt he referred to 
the Will of Musammot Manki Bahu dated the 
9th of December 1871 and stated that by that 
Will she had made an arrangement in respect 
to the whole of her property with his 
consent. The receipt then proceeds,— “ The 
said Will provides that Rs. 12,000 in notes 
and a house adjoining the Kothi on the 
north have heen given to me the executant 
and adopted son and that, besides the said 
property, I the adopted son, or my de- 
scendants or heirs shall have no right or 
claim to the zmiak, 7.e., the moveable and 
immoveable properties comprised in the Will.” 
This is merely a recital of what is contained 
in the Will, but it cannot, in our opinion, be 
regarded as arelinquishment by him of his 
own tights. Even if it be assumed that the 
\ receipt was intended to operate as a relin- 
quishment it might be operative if the Will of 
Manki Bahu of 1871 wasa subsisting Will 
at the time of her death. Butif, as is con- 
tended on behalf of the plaintiff, it was 
revoked by a subsequent Will, the assent 
of Parsotam Das to the disposition made 
by she Will of 1871 would zot be of any 
avail to the defendants. It is urged on 
behalf of the plaintiff that the Will of 1871 
to which Parsotam Das gave his assent 
was revoked by a later Will made by her 
on: the 24th of January 1893. We are 
of opinion that this contention is well- 
founded. Probate of the Will last mention- 
“was granted by the Court which treated 
g the last Will’ and testament of Musam-, 
{anki Bahu. By it she dealt with all 
erty referred to in the earlier Will 
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| 
andl made a disposition of the whole of it 
and; in respect to some of itin a manner 
different from and inconsistent with the 
provisions of the fist Will. The later Wijil 
must, therefore, betaken to have revoked 
the earlier one and wholly supplanted it, 
As the subsequent Will disposes of the 
whole .of the testator’s property, it clearly 
indicates an intention to revoke the first 
Will, although in terms it did not purport 
to doso. We cannot agree with the Court 
below that the dispositions made by the 
first Will of 1871 subsisted ut the death 
of | Musammat Manki Bahu and that, by 
reagon of Parsotam Das having assented to 
it, he lost all his rights to the property of 
Harish Chander. 

The alleged endowment of the village of 
Seodasa and of the house mentioned in the 
plaint Was made under the Will of 1893. 
As 'Musammat Manki Bahn had only a life- 
interest in the estate of her husband, she. 


was’ not competent to make the endowment `> 


As |a Hindu widow she had no power to 
make it except for purposes conducing tò 
the|spiritual welfare of her husband. The 
endowment in question was not made for 
such a purpose, and, therefore, it could not 
be binding on the reversioner. The fact 
that by the compromise which is impeached 
in this case the property, the subject of 
the; endowment, was divided by the parties 
to fhe compromise negatives the idea of a 
valid .and subsisting endowment. Tor these 
reasons we are of opinion that the learned 
Judge was not right in holding that the 
plaintiff could not maintain the suit in 
respect to the village Seodasa and the house 
referred to in the plaint. 

We have already held that the claim 
in regard to the moveable property is time- 
barred. A/, regards property other than 
the village Seodasa and the house mention- 
edj in the plaint, it was contended on 
behalf of the defendants that it did not 
form part of the estate of Harish 
Chander. As to this, it was for the plain- 
tiff| to show that that property did belong 
to |Harish Chander. No evidence -has been 
adduced on the point, and, therefore, this 
patt of the claim must be disallowed. 

The only question’ which remains to be 
considered is that of the appoinime: t of 
a Receiver which is asked for in tl.e plaint. 
Jt lhas not becn alleged that the cstate 
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has been or is about to be wasted, and 
no other reascn has been put forward for 
depriving Bindeshri Bahu of possession of 
the property which she is entitled to hold 
during her life-time. In our opinion 
a sufficient case has not been made out for 
the appointment of a Receiver. The result 
is that we allow the appeal, sel aside the 
decree of the Court below and make a 
decree declaring that the compromise dated 
the 2nd April 1896 and the decree dated 
the 28th May 1596 passed on the basis of 
the compromise are not binding upon the 
plaintiff inso far as they affect the village 
Seodasa and the house mentioned in the 
plaint. The remainder of the claim is dis- 
missed. The parties will pay and receive 
costs in both Courts in.proportion to failure 
and success, and the costs in this Court will 
include fees on the higher scale. 


Appeal allowed. 





ALLAHABAD HIGH COURT. 
Seconp Civiu Appeat No. 8&7 or 1910. 
March 28, 1911. 

Present: —Mr. Justice Tudball. 
HARNARAIN NATH TEWARI—Piatntirr 
— APPELLANT 
versus 
TILAK DUBE axp oraeRs—DEFFNDANTS — 
RESPONDENTS. 

Pre-emption —Wajib-ul-arz—Presumption —Custom 
or contract— Evidence rebutting presum ption, sufficiency 

of. 

In a pre-emption suit the plaintiff relied upon two 
Wajib-ul-araiz of 1833 and 1860 which were prima 
facie evidence of custom. The defendant in order to 
rebut the presumption arising out of the Wajib-ul- 
araiz produced a patwari who deposed that he had 
been a patwari for 18 years and that he had never 
heard of the existence of a custom of pre-emption in 
the village: 

Held, that such evidence was altogether insufficient 
to rebut the presumption. 


Second appeal from the decision of the 
Subordinate Judge of Gorakhpur, dated the 
20th July 1910, 

Mr. Parmeshwor Dayal, for the Appellant. 

Mr. Haribans Sahat, for the Respondents, 

Judgment.—tThis appeal arises out 
of a suit brought to enforce a right of pre- 
emption based upon village custom. The 
plaintiff-appellant produced a wajtb-ul-arz of 
1833 and one of 1860 together with certain 
oral evidence to prove the alleged custom. 
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The defendant called certain oral evidence to 
rebut that produced by the plaintiff, The 
Courts below rejected the oral evidence pro- 
duced by the plaintiff as unworthy of credit, 
They also held that the two wajib-ul-araiz pro- 
duced failed to establish the custom but that 
they were evidence of contract. Without con- 
sidering the evidence produced by the defend- 
ant, the Ccurts held that the custom had 
not been established and dismissed the suit, 
On appeal it is urged that the Full Bench 
ruling in Returaji Dubain v. Pahlawan Bhagat 
(1) exactly covers this case. A comparison 
of the waĵiò-ul-arz in this case with those 
considered in the above-mentioned rmi g 
shows that it is impossible to distinguish the 
present case from the ense quoted, and in 
view of that uling I must hold that the two 
waitb-ui-aratz in suit are prima facie evidence 
of custom. - It is urged on behalf of the res- 
pondent that there is rebutting evidence which 
has not been considered by the lower Ap- 
pellate Court. That evidence consists of the 
statement of one Shankar lal Fatwart which 
merely amounts to this that he has been 
Patwari for 18 years and has never heard of 
the existence, of a custom. Such evidence in 
my opinion is utterly insufficient to rebut the 
evidence furnished by the two wajrb-ul-arate 
mentioned above. The appeal must succeed, 
I set aside the decrees of the Courts below 
and remand the case to the Court of first 
instance through the lower Appellate Court 
for decision on its merits. Costs in this Court* 
will abide the result. 


Appeal allowed, 
Oase remanded. 


(1) 7 A. L. J. 1040; 7 Ind. Cas. 680. 


ALLAHABAD HIGH COURT. 
Seconp Oivi APPRAL No. 91 or 1910. 
March 25, 1911. 
Present:—Mr. Justice Karamat Hussain. 
BACHCHA LAI—Puatntirr—ApPRLLANT 
versus 
HANUMAN AND UTAERS —Derenvanrs— 


RESPONDENTS. 

Registration Act (III of 1877), s. 59 -Unregistered 

mortgage —Subsequent registered sale—Vendee havi) 
no notice of the mortgage —Priority. 

A subsequent registered sale will take effect a 

a prior unregistered mortgage if the vendee 

notice of the mortgage, 
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Ishan Chandra Das Sirkarv. Bishen Sirdar, 24C. tna 

825; 10. W. N. 665; Hakim Lal v. Mooshahar Sahu, 34 ed oe plaintiff on the Sth 
C. 999; 6 C. L. J. £10; 11 C. W. N. 889; Divan Singh u Ok eune : 
v. Jado Singh, 19 A. 145; Bhikhi Raiv. Udit Narain The findings returned by the lower 
‘Singh, 25 A. 366; Khiali Rai v. Himat, 6 A. L.J. Appellate Court are in substance as 


607; 30 A. 238; A. W. N. (1908) 99, referred to. follows- 

Second appeal from the decision of the Hanuman had no title to the house, he 
District Judge of Banda, dated the 29th never acquired any. Jamunia derived her 
November 1900. title from Hanuman. The sale to Jamunia 


Dr. Tej Bahadur Sapru, for the Appellants. WAS' collusive and fraudulent. The lower 

The Hon'ble Mr. Moti Lal Nehru, for the Appellate Court further observes,— “The 
Respondents. oral evidence produced before me by the 

Judgment.—The plaintiff Bachcha plaintiff to show that Musammat Jamunia 
Lal sued Hanuman, his son Ram Parshad had knowledge of the plaintiff's mortgage- 
and his mother-in-law Jamunia for sale ofa deed and of Hanuman’s indebtedness is 
property, mortgaged to him by Hanuman on bay a less worthless and need not be 
the 6th of June 1901. That mortgage was ie : 
unregistered. One of the pleas in defence The learned Advocate for the appellant, 
put forward by Musammat Jamunia was that kk the above findings, contends that his 
she, having purchased the Roane. “ailhoub client is entitled toa decree. The learned 
knowledge of any amount due to the plaintiff, Counsel for the respondents in answer to 
in good faith and for valuable consideration this contention urges that in order to con- 
made a gift of it to Ram Prasad. TANGAN stitute a fraudulent | transfer tho intention 
after the mortgage, which is the basis of of the transferor to defeat gi creditor oe 
the claim sold the above house to Musammat not sufficient and that in addition to it 


Jamunia on the 7th cf September 1908 and Ane sais i bah a Baca o e 
she made a gift of it to Ram Prasad on lesign on the part of the transteror to Cetea 


< or delay his creditor. In support of this con- 
the 6th of November 1908. porh Ee tention he relies on shan Chandra Das Sirkur 
first instance dismissed the claim and its y. Bishen Sirdar (1); Hakim Lal v. Mooshahar 
decree was affirmed by the lower Appellate Sahu (2) and Husain Bakhsh v. Hafiz Musahib 

i 111 y L i 
Court which in its judgment observes; But Khan (3). He fur: er says that, having 
the lower Court has also held that the suit regard to the finding by the lower Appellate 
must fail en another ground, The sale- ‘Court that Musammat Jamunia had no know- 
deed and the deed of gift are registered ledge of the plaintiff's mortgage-deed, it 
while tbe mortgage-deed is .not and they necessarily follows that she could not be a 
must prevail against it. It is also said ı party to the design, if any, of Hanuman to 
that Jamunia had notice of the mort- 1 defeat his creditor. This argument of the 
gage, but this is not satisfactorily proved.” i learned Counsel for the respondents is, in my 
The plaintiff preferred a second appeal opinion, sound. The transfer in her favour 
to this Court and I‘by my order dated | by Hanuman, in the absence of any know- 
the 23th of November 1910 send down the ! ledge on her part of the fraudulent inten- 


followirg issues to the lower Appellate Court: tion of Hanuman, will prevail against the 
Pa A AA !. unregistered mortgage by him in favour of 


| : i the plaintiff. The cases of Diwan Singh v. 
(i) Did Musammat Jamunia derive ber: Jado Singh (4); Bhikhi Rai v, Udit Narain 
title to the house in question from: Singh (5), Khiali Ram v. Himmat (6), in 
Dularia or from Hanuman, and; principle support the view I take. It is, 
in the latter case did Hanuman’ however, contended by the learned Advocate 
ever acquive any title tothehouse; for the appellant that none of these cases 
and if-so, when did he acquire it (1) 240. 825; 1 C. W. N. 665. 
and from whom? | (2) 24.0. 0805 6 O- IJ. 410; 11 ©. W. N. 889. 
g nd. Uas. . 
(ii) Was the sale by Hanuman to A 19 A. 147. 
Jamunia fraudulent with a view (5) 25 A. 366. , 
to defeat the mortgage executed in (6) 5 A. L. J. 607 ; 80 A. 238; A. W. N. (1909) 99, 


documents are registered. The Court 
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Bhari died in February 1907, and in April 


1957, plaintiff Suraj-ud-diz instituted the ` 


present suit claiming possession -of one-third 
of the property on the ground that he is one 
of the grandsons of Kanda and ag such entitled 
to succeed to that portion of the property 
inherited from Kanda. It is admitted that 
there is no agnatic heir. The lower Courts 
have concurred in granting plaintiff a decree 
for possession of his alleged one-third share 
in the property and the defendants have ap- 
plied to this Court under clause (b) of section 
70 (1) of the Punjab Courts Act, for revision 
of those orders. 

i Mr. Muhammad Shafi has argued the case on 
behalf of the defendant, but Mr. Ganga Ram 
who had been engaged on behalf of the plaint- 
iff did not appear until a later hour in the 
day after the hearing of the case was con- 
cluded as he was engaged in another case in 
one of the Subordinate Courts. His client 
the plaintiff was present but said that he 
had nothing to urge in support of the 
judgments of the lower Court except to say 
that they were correct. In my opinion, form- 

- ed after a careful consideration of the points 

involved, the plaintiff has no locus standi. It 
seems to me that the learned Divisional Judge, 
in upholding plaintiff’s claim on the ground 
thatthe donee, Jowahir, “was ro more and no 
less-an heir than plaintiff-respondent and that 
Musammat Karm Bhari had no right to gift 
away the whole property to Jowahir who 
stood in exactly the same relationship to 
Kanda as does the plaintiff”, has assumed that 
Jowahir and plaintiff are both heirs bo the 
property in the absence of agnates, and has, 
moreover, overlooked the fact that even if the 
laintiff is by the custom of the tribe to 
ich the parties belong, a prospective heir 
some sort of right, it does not follow 
that he is, as such prospective heir, entitled 
to contest an alienation made by Musammat 
arm Bhari and to oust the donee who is in 
possession. - 

Upon the true view of the facts, plaintif 

n claim to succeed to Musammat Karm 

ari only as the son of the paternal aunt. of 

last male holder (Ahmad Din) [Hamira v. 























I know of no case in which ithas been held 
such a person is by custom entitled to 
lenge an alienation made by the person for 


) 184 P. R. 1907 (F. B.) 
2) 102 P. R. 1909; 4 Ind, Cas. 867. 
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the time beinglin possession, even though such 
a person is a female. According to the Cus- 
tomary Law of the Luhore District (page 10), 
among Jats a daughter and a sister have no 
rights of inheritance, and a fortiori the son of 
the sister of the last male holder’s father would 
have no such right, Indeed, it israre to find 
that custom allows a female or a female's 
descendants to contest alienations made by the 
person, whether male or female, in possession 
of the property; as remarked by the learned 
Judges in Magsud-ul-nisa v. Kniz Zohra 
(3), “when a female, with a right to succeed 
to the estate held by another female, 
seeks to control an alienation by the 
latter, she must first prove two things, (1) 
that she is in fact entitled.to succeed on the 
death of the alienor; (2) that the alienor is 
holding as a female with only a limited estate 
resembling that of a widow. When a female 
is holding an estate on the same tenure as a 
male proprietor or male sonless proprietor, 
another female is not competent to contest 
her alienations.” 

Among certain tribes, e.g. Arains, daughters 
are recognized as heirs in the absence of male 
lineal descendants, and the custom of such 
tribes recognizes the rights of such females 
to contest alienations [Chiragh Bibi v. Hassan 
(4)]. But unless the custom 
cognizes a female and her issu 
right of controlling alienati 
female, does not extend be 
agnatic heirs [ Nur-ul-Nissa y MB -ul- Nissa 
(5); Natha Singh v. Mohan Singh (6); Makhan 
v. Lali (7)]. fn the present case, as plaintiff 
has not been able to show that by custom he Ar 
as the son of the last male holder’s paternal 
aunt, is in the line of heirs, and is entitled 
as such to challenge the gift made by Musam- 
mat Karam Bhari, ib follows that he cannot 
claim to oust a person who is in possession 
of the property by virtue of such gift. The 
very fact that plaintif and, defendant Nô. 2 
(who has as much right to the property as 
plaintiff) made no attempt during Musammat 
Karam Bhari’s life-time to avoid the gift 
made by her to Jawahir, tends to show that 
they well knew that by custom they had no 
right to challenge the alienation, and the 
result has been that for some nine years the 
donee has been allowed to remain in undis- 
turbed possession of the property., 

(3) 135 P. R. 1908. (4) 19 P. R. 1906. 


(5) 61 P. R. 1906. (6) 93 P. R. 1906. 
(7) P. L. R. 1900 p. 301. P 

$ a 

va 
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The argument that the donee is in a more 
better position as an heir than the plaintiff 
is fallacious. 


It assumes, in the first place, that the 
donee and the plaintiff are recognised by the 
custom of the parties’ tribe as heirs, whereas 
there is no proof upon the record to that 
effect and the provisions of the Riwaj-i-am 
(which are in accordance with the ordinary 
rules observed by agricultural tribes in the 
Province) are against any such contention. 
In the next place ib overlooks the fact that 
defendants are in possession and that even 
if they are mere trespassers, they cannot be 
ousted unless and until the plaintiff proves 
that he is entitled by law or custom to eject 
them. In point of fact, they are not tres- 
passers. They held the property by virtue 
of a gift made in their favour by a perscn 
who was unquestionably entitled for the time 
being to the property, and unless plaintiff 
can show that he is entitled to have the gift 
set aside, defendants can rely upon it in 
answer to any claim by him. Plaintiff has, 
in my opinion, entirely failed to prove that 
by the custom of the tribe he is an heir to 
the property and that as such heir he is 
entitled to have the gift set aside. As- 
ger, for the sake of argument, 
as in a sense prospective 
death of Musammat Karm 
to see how he can claim 
s gift set aside. In this 
connection would refer to Nur-ul-nissa 
v. Gauhar-ul-nissa (5), where this Court 









~&_observed,—" We reject the suggestion that 


apart from tribal custom, there is any 
natural presumption, asa matter of juris- 
prudence that an heir simply as pro- 
spective heir can control the acts of 
the person-whose estate in the ordinary 
course he will one day inherit. In this Pro- 
vinge it has been found in the case of agri- 
cultural tribes that hy custom such a power of 
control belongs to the nearer male agnates of 
the proprietor and when the parties are agri- 
culturists of such tribes as Jats and Rajputs the 
existence of such a power is usually presumed 
by the Court. This, however, is the result of 


`. a long course of research and of judicial de- 


cisions based thereupon, and we are not aware 
of any authority for making a similar pre- 
sumption in favour of control by a female.” 
Qf course, in cases where it is found that the 


~ 


N 
Dg 
4 


oasis, , {1941 
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cugtom of a ‘particular tribe recognises a 
female, such as a daughter, as an heir in‘the 
absence of male lineal descendants a similar 
power of control may ba presumed in ‘her 
favour [Chirag Bibi v. Hassan (4)]. But 
such|cases are rare and, so far as I know, 
no tribe in this Province recognises as an 
heir, in the strict sense of the term, a person 
who is only the son of the last male owner’s 
paternal aunt. The case relied upon by the 
Divisional Judge [ Bandu Khan v Umri(8)], is 
not in point asit-was there held that the 
direct descendants of a daughter were entitled 
to succeed in preference to the proprietary 
body' who were of various gots. A daughter 
and her lineal male heirs are regarded favour- 
ably by custom generally in this Province. 

I hold accordingly that plaintiff, even if 
he could be regarded as a prospective heir, 
during the life-time of Musammat Karm Bhari 
(and! in my opinion, there is no evidence to 
support the assumption) is nob entitled to ` 
have.the gift made by the lady set aside and 
to claim possession of any part of the pro- 
perty as against the donee who has been in 
possession since 1898, in virtue of the gift in 
his favour, 


I, therefore, accept the petition which was 
admitted as a further appeal, and setting 
aside the decree of the lower Appellate 
Court, I dismiss the plaintiff's suit with costs 
throughout. 


x | Petition accepted, 
(8),63 P. R. 1903. 


' ALLAHABAD HIGH COURT. 
Secoxp Civit, AperaL No. 593 or 1910, 
March 30, 1911. 

| Present:—Mr. Justice Richards, 
‘CHUNNI—Ptatntire—APPELLANT 
versus 
HUKUM SINGH AND orHers—Devexpants 
— RESPONDENTS. 

Ros judicata—Suit decreed in part—Plaintif?s ap- 
peal insofar as his claim dismissed — Defendants’ ap 
peal in so far as plaintiffs claim decreed—Plaintiff’ 
appeal dismissed and that of defenJant decreed—Plai 
tifs further appeal only in so far as defendants’ app. 
allowed, effect of—Limitation Act (IX of 1871), s. € 
Acknowledgment by one of several joint mortga 
effect ‘of. 

In |the khewat of a certain year the names of cer 
persons wete recorded as mortgagees and of cert 
persons as morlgagors, The Wajib-ul-arz in which 
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reference was made to this khewat was signed by one 
of the mortgagees: 

Held, that the mere signing of the wajib-ul-arz which 
referred among other things to the khewat could hard- 
ly be considered an acknowledgment of the title of 
the mortgagor within the meaning of the Limitation 


` Act. 


An acknowledgment by one of several joint mort- 
gagees does not save limitation against the other 
mortgagees. 

In a redemption suit the Court decreed redemption 
of one-third of the property. The plaintiff appealed 
in respeot of the remaining two-thirds while the de- 
fendant appealed in respect of the one-third redemp- 
tion of which had been decreed in plaintiff’s favour. The 
lower Appellate Court dealt with the two appeals in 

' one judgment and dismissing the plaintifi’s appeal 
decreed the defendant’s appeal. The plaintiff ap- 
pealed to the High Court in so far as the defendants’ 
appeal had been allowed by the lower Appellate 


Court. The plaintiff’s appeal in the lower Appellate 
Court was No. 28 and that of defendant was 
No. 32: 


Held, that plaintiff’s Appeal No. 28 was res judicata 
to the extent of two-thirds ofthe property, but not 
in respect of the remaining one-third. ` 

Zahari v. Dibia, 7 A. L. J. 861; 7 Ind. Cas. 156, 
referred to. | 

Second appeal from the decision of the Dis- 
trict Judge of Agra, dated-26th April 1910. 

Dr. Tej Bahadur Sapru, for the Appellant. 

Mr. Mohan Lil Sandal, for the Respondent. 


Judgment.—this appeal arises out 
of a suit to redeem a mortgage. In the plaint 
ib was alleged that the mortgage was made in 
1849, but the plaintiffs failed to show when, as 
a matter of fact, the mortgage was made. They, 
however, rely onan acknowledgment. The 
original mortgagor was one Bijai Singh. He 
had three sons, Lokhan, Gobardhan and Hulasi. 
Halasi had two sons Makunda and Jai Ram. 


Makunda had ason Kalian, and Jai Ram 
had two sons Mani Ram and Tula. Dhira 
Singh, plaintiff, has become the owner 


ofan equity of redemption, which was left 
in Lokhan and Gobardhan. Chuni represents 
the eqnity of redemption of the descendants 
--of Hulasi. The original mortgagees were 
Shahjit, Tulshiand Ghansham. Their trans- 
ferees were Bharat, Padam and Banwar. In 
the khewat of 1875 Lokhan, Gobardhan and 
Hulasi were set forth as mortgagors and 
Bharat, Padam and Banwar wereset out as 
mortgagees. The wajib-ul-arz is signed by 
Bharat and the wajib-ul-arz refers to the khe- 
wat. The Court of first instance held that 
the entry in the khewat verified by the wajib- 
ul-arz was a good acknowledgment against 
‘Bharat and, accordingly, it decreed re- 
demption to the extent of one-third of the 
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property. The plaintiffs appealed against 
this decrese of the Court of first instance in 
so far as it refused redemption of the entire 
property. The defendants appealed in so 
faras any part of the propert had been 
added to beredeemed. The lower Appellate 
Court dealt with the two appeals in one 
judgment, It dismissed the plaintiff's ap- 
peal and decreed the defendants’ appeal. 
The plaintiffs appealed to this Court, but 
filed only one appeal, which was an ap: 
peal against allowing the defendants’ appeal 
in the lower Appellate Court. A preliminary 
objection in this Court was raised by the re- 
spondents. It was contended that the plaintiffs 
ought to have appealed against both decrees 
and that not having done so, the present 
appealis barred on the principle of res judicata: 
The ‘Full Bench decision in the case of 
Zahari v. Dibia (1) was relied on. The 
plaintiffs’ appealin the lower Appellate Court 
was No. 28 of 1910. The defendants’ appeal 
in the same Court was No. 32 of 1910. The 
decree in the lower Appellate Court on the 
plaintiffs’ appeal is simply to dismiss the 
plaintiffs’ appeal, that is to say, it dismisses 
the complaint of the plaintiffs that their suit 
was dismissed to the extent of two-thirds of 
the property. It seems to me that the dec- 
ree of the lower Appellate Court in Appeal 
No. 28 is res judicata to this er ary that it is 
no longer open to the plaint? 9. ‘s ask for 
the redemption of the propo, 29, Aroxtentof 
two-thirds. If this Court 4 4) "fow make 
a decree for two-thirds of the pS erty, there 
would be two equally binding decrees, one 
contradicting the other. Ft is said that al- 
though there were two decrees, the judgment 
covered both. It seems to me that everything 
that was done by the lower Appellate Court 
has been appealed against except the actual 
decree dismissing No. 28. I, therefore, hold 
that the plaintiffs’ appeal, in sofar ashe asks to 
redeem the property to the extent of one-third, 
is not barred on the principle of res judicata, 
The next question is the question of acknow- 
ledgment. In the year 1575, the Limitation 
Act then in force was Act IX of 1871. Article 
148 of Schedale II to that Act provides a 
period of sixty years within which a suit for 
redemption of a mortgage must be brought, 
The period from which time begins to run 
is set forth iu the third column as being the 


(1) 7 A. L. J. 861; 7 Ind. Cas. 156, 
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rate of the mortgage, unless where there has 
been made an acknowledgment of title of 
the mortgagor or of his right of redemp- 
tion has, before the expiration of the pres- 
eribed period in writing, signed by the 
mortgagee or some person claiming under 
him and in such case the time begins to 
run. from the date of the acknowledgment. 
In the present case the mortgage was a 
joint mortgage and the wajib-ul-arz was only 
signed by one of them. Article 148 of Act 
` IX of 1871 does not provide as do the 
later Acts for the signing of acknowledg- 
ment by an agent. In the case of Hanuman. 
Prasad v. Raghunandan Singh (2) it was 
held that an acknowledgment by one of two 
mortgagees could not enure to the benefit 
of the mortgagor as against the other. The 
learned Judge, who delivered the judgment 
of the Court quotes a number of authorities 
in support of the decision. The appellanis 
contend that the entry in the khewat veri- 
fied, ag they allege, by the wajzb-ul-arz is cer- 
tainly a sufficient acknowledgment against 
Baharat and that, therefore, they are en- 
titled to redeem the property to the extent 
of one-third. The case of Data Chand v. 
Sarfraz (3) is cited. In that case under 
what appears to be somewhat similar cir- 
cumstances, -the majority of the Court held 
that there. had been a sufficient acknowledg- 
ment. Tt seems to me that’ the question 
as to the sufficiency of the acknowledgment 
must depend to a great extent on the cir- 
cumstances of each case, and it is a little 
hard to understand how the mere signing 
of a lengthy wajzb-ul-arz which refers among 
many other things to the khewat can be 
considered an acknowledgment of the title 
of the mortgagor within the meaning of 
the Act. The wajib ul-arz contains a lot of 
matters and so does the khewat. If the 
kkewat itself had been signed it mighv fairly 
be said perhaps that it should be deemed 
an acknowledgment. However, for the pur- 
pose of my decision I shall assume that 
the case of Daia Chand v. Sarfraz (8) is 
a binding authority and that the entry in 
the khewat, such as it is, is a sufficient 
acknowledgment if it had been made by all 
the mortgagees. Jt remains to be consider. 
ed whether on this assumption it ought to 


be held to be sufficient acknowledgment 
(2) 1A. L. J. 355, 
(3) 1 A. 117, 


ĊASËS. (i911 


as ' against one-third of the property. It 
séems to me that the mortgage was a joint 
mortgage and could not be redeemed in part. 
Itis said that the plaintiffs were ready, 
when the suit was instituted, to redeem the 
entire mortgage. This is no doubt correct. 
But there are two answers. First of all, 
that although they were ready to redeem 
the entire mortgage they could not do so, 
because there had not been sufficient ac- 
knowledgment as against all the mortgagees. 
Ini other words, in the year 1875 an ac- 
Thi a by one of several mort gagees 

a joint mortgage was of no avail whatever. 
The second objection is that having neglect- 
ed: to appeal against the decree dismissing 
the suit to the extent of two-thirds, it is now 
impossible to redeem the entire mortgage. 
Under the circumstances, it seems to me 
that the appeal must be dismissed. I, there- 
fore, -dismiss it with costs including fees on 
the higher scale. 


Appeal dismissed. 


PUNJAB CHIEF COURT. 
i Seconp Civit APPEAL No. 179 oF 1911. 
April 28, 1911. 
Took :—Sir Arthur Reid, Kt., Chief Judge. 
MUHAMMAD HUSAIN—Ptarwtirr— 


i APPELLANT 
versus 


GHULAM MUHAMMAD AND OTHERS— 


DEFENDANTS— RESPONDENTS. 

Punjab Pre-emption Act CII of 1905), s. 6B—Custom 
of pre-emption of howses—Mohalla Mimaran or mohalla 
Pansarian in Kaithal—Sub-division—Hvidence Act (I 
of 1872), s. 18—Instances of pre-emption in the neigh- 
bowring mohallas, what may indicate—Uncontested 
instances, value of: 

Held, that the custom of pre-emption of houses 
exists in Mohalla Mimaran, identical with Mohalla 
Pansarian, a sub-division of Kaithal. 

Instances of pre-emption in the neighbourhood of 
a mohalla may indicate the existence “of the custom 
ofl pre-emption in that mohalla. 

Dhan Devi v. Kanshi, 388 P R. 1906; 89 P. L. R 
1906; kaman v. Ghaunsa, 99 P. R. 1906; 130 P. L. R. 
1906; Abdulla Beg v. Walaiti Begam, 120 P. R. 1906; 
Mlunohar Lal v. Paras Ram, 67 P.R. 1907; 61 P. L. R. 
1907; 38 P. W. R. 1907 and Allah Ditta v. Raj Kumar; 
138 P. R. 1907, followed. 

[Uncontested instances are byno means worthless 
evidence of the existence of a right to pre-empt. 

Muhammad Nawaz Khan v. Mussanmat Bobo Sahib, 
44 P. R. a, 75 P.L R. 1903 and Than Singh v. ‘Lata 
Bina, 26 P. R. 1907, followed. 
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Waghela Raisangji v. Sheikh Mushludin, 13 B. 330; 
Waman Hari v. Hari Vithal, 31 B. 128; 8 Bom. L. R. 
932, referred to. 

Revision against the order of the Munsif 
of Badaun, dated the 20th of June 1910. 

Mr. Govind Prashad (with him Mr. 
- Lachm? Narain), for the Appellant. 

Mr. Chaudhri, for the Respondents. 


Judgment.—the applicant in the case 
before us, Ramlal, was plaintiff in the Court 
below. He instituted a suit in the Civil 
Court for ejectment of the defendants, second 
party, as trespassers. They met the suit by 
a plea that they were tenants of the plain- 
tiff. The learned Munsif very properly 
stayed his hand and required the defend- 
ants to institute a suit in the Revenue 
Court for a determination of the question 
raised by them. The defendants then went 
to the Assistant Collector and got from 
him a decision that they were the 
tenants of the plaintiff. In accordance with 
this decision the Munsif dismissed the 
plaintiff’s suit on the 29th of April 1909. 
At the time when he passed this order an 
appeal was pending in the Court of the 
Commissioner from the order of the As- 
sistant Collector. The Commissioner decided 
that the defendants were not tenants and 
this decision was upheld by the Board of 
Revenue. The Maunsif ought to have waited 
until the final decision of the Revenue 
Court, and on hearing ,that the order of 
the Assistant Collector was under appeal he 
should have waited still further. The plain- 
tiff armed with the decisions in his favour, 
applied to the successor of the Munsit for 
review of the order passed on the 29thof 
April 1909. We do not understand why 
the plaintiff waited so long before he went 
to the Munsif. It is true that he came 
- within 90 days of the decision of the 
Board of Revenue, but in matters of this 
kind applications for review should be put 
in as early as possible. The Muunsif before 
whom the application came refused to entertain 
it aud we are asked to set aside his order 
on the ground that he failed to exercise 
the jurisdiction vested in him. The ques- 
tion before us turns upon one point, namely, 
whether the decisions of the Commissioner 
and Board of Revenue can properly be held 
to be new and important matter within 
the meaning of Order XLVII, rule 1. No 
udgment of this Court which is exactly 
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in point has been placed befere us. There 
is, however, a judgment of the Bombay High 
Court in Waghela Raisangji, v. Sheikh 
Mushludin (1) which was approved of in 
the subsequent case of Waman Hari v. Hari 
Vithal- (2). We cannot find that the view 
taken by the Bombay High Court has been 
disapproved of or dissented from by any 
of the other High Courts. The case be- 
fore us is one in which we think, for the 
ends of justice, we ought to allow a review 
and) acting upon the precedents quoted 
above, we allow the application, set aside the 
order of the Muusif and send back the 
case to him with directions to re-admit 
the suit under its original number and to 
dispose of it according to law. We 
make no order as to costs. 
Application allowed. 


(1) 13 B. 380. 
(2) 31 B. 128; 8 Bom. L. R. 982, 





“ALLAHABAD HIGH COURT. 
Secoyp Crvi APPEaL No. 637 or 1910. 
April 18, 1911. 

Present:—Sir John Stanley, Kr., 
Chief Justice, and Mr. Justice Banerji. 
IMTIAZ AUT AND orgers—Puaintirss— 
APPELLANTS 
versus 
BISHAMBHARDAS AND ANOTHER— 
DEFENDANTS— RESPONDENTS. 

Ezecution—Attachment—Application for execution 
dismissed—Attachment still subsisting. 

Where property is once attached in execution, an 
order merely dismissing the application for execution, 
which does not contain specific words. with- 
drawing the attachment and which is not, an order’ 
declaring the decree incapable of execution, will not 
have the effect of raising the attachment. So long as 
such attachment subsists, an alienation of the pro- 
perty by the judgment-debtor is invalid. 

Bank of Upper India v. Sheo Prashad, 19 A. £32, 
followed. 

Puddomonee v. Roy Muthoora Nath Chaudhry, 12 
B. L. R. 411; 20 W. R. 188, distinguished. 

Second appeal from the decision of the 
Additional Subordinate Judge of Saharaupar, 
dated the 2nd April 1910. 

Mr. Abdul Raoof, for the Appellants. 

Mr. D. C. Banerji, for the Respondents. 

Judgment.—tThis is a suit fora de- 
claration that the plaintiffs and the defen 
ants Nos. 3 and 4 were the owners of cert 
zemindart property and that the sa 
that property to the defendant Umme 
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in execution of a decree in favour of the defend- 
ant Bishambar Das did not affect the rights 
of the plaintiffs. The property in dispute 
formerly belonged to Musammut Majid-un- 
nissa. Bishambardas obtained a decree 
against her on the z8th of January 1904; 
and on the following 6th of August the 
decree-holder attached the property in exe- 
cution of his decree. Pending; this attach- 
ment, namely, on the 21st of November 1904, 
Majid un-nissa purported to convey the pro- 
perty to Mussammat Ummatul Fatma, the 
mother of the plaintiffs. For some reason 
which is not explained, the application of the 
decree-holder for execution of his decree of 
the 28th January 1904 was dismissed on 
the 6th of January 1905; but shortly after- 
wards, namely in February 1905, he made an 
application to the Court for execution of his 
decree and asked for sale of the property 
which had been attached. The Court grant- 
ed the application but by its order purported 
to re-attach the property and ordered a sale 
of it. Both the lower Courts dismissed the 
plaintiffs’ claim on the ground that the 
transfer of the 21st of November 1904 was 
made by Majid-un-nissa pending the attach- 
ment of the property under the decree 
held by Bishambar Das, and was, therefore, 
void under section 276 of the Code of Civil 
Procedure of 1882. 

This appeal has been preferred and the 
ground of appeal which has been pressed 
beford us is, that the attachment of the pro- 
perty in 104 came to an end on the dismissal 
of the application for execution and that the 


: transfer of the property made by Majid un- 











nissa before the subsequent attachment in 
favour of the plaintiffs’ ancestor was not 
affected by it. The question is whether the 
original attachment of 1904 was ever dis- 
charged. The decree-holder in applying for 
execution in 1905 did not ask for the attach- 
ment of the property but for the sale of 1904, 
‘There is nothing on the record to show the 
circumstances under which the application 
for execution of the decree was dismissed, and 
there is nothing before us to lead us to sup- 
pose that the property was, by order of the 
Court or otherwise, released from attach- 

ent. On the contrary, it appears that 
en order for sale was applied for in 1905 
he decree-holder an office report was 
the effect that the property attached 
old on the 2ist of March 1904. 
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In consequence of this report, the Revenue 
Court rejected the decree-holder’s applica- 
tion buat on appeal the learned District Judge 
held that the sale was made which the original 
attachment continued aud, therefore, was 
dlearly void; that the attachment of 1904 
must be held to have been subsisting not 
daly at the date of the sale but also when the 
‘subsequent application for execution was 
made. In The Bank of Upper India v. Sheo 
Prasad (1), Knox and Burkitt, JJ., held 
that where property is once attached i exe- 
ution of a decree an order merely dismiss- 
ing an applicition for execution, which order 
does not contain specific words withdrawing 
the attachment and which is not an order de- 
claring the decree incapable of execution, will 
not have the effect of raising the attach- 
ent, and if in appeal such order is set aside 
he decree-holder will bein the same position 
as he was before and entitled. to the full 
benefit of the attachment. Reliance has been 
placed by the appellant’s learned Counsel 
upon the ruling of their Lordships of the 
Privy Council in Puddomonee v. Roy Muthoora 
n Chaudhry (2). In that case their 
ordships held that, “generally, where the 
party prosecuting the decree is compelled to 
take out execution, his title should be pre- 
sumed to date from the second attachment.” 
If in the case before us the decree-holder 
jad been obliged to-apply anew for attach- | 
ment the observation of their Lordships 
in the case above cited would have had 
weight, but their Lordships go on to say 
that no broad rule could be laid down upon 
the question. They observe “Their Lord- 
ships do not mean to lay down broadly that 
ih all cases in which an execution is struck 
off the file such consequences must follow.” 
n the present case all that we know is that 
the application for execution of the decree- 
holder was dismissed; that he renewed, his 
application for sale of the property which had 
baen attached; that a sale was ordered while 
at the same time the attachment was con- 
rmed and that in appeal in execution the 
Appellate Court held that the original attach» 
ment subsisted We are of opinion that the 
Courts below rightly dismissed the suit. We 
dismiss the appeal with costs including fees 
in this Court on the higher scale. 


Appeal dismissed. 
411; 20 W. R. 138. 
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AMINA BEGAM © NAWAB OF RAMPUR. 


ALLAHABAD HIGH COURT. 
First Cryin Aepsat No. 109 or 1909. 
April 19, 1911. 

Present:—Sir John Stanley, Kr., 

Chief Justice, and Mr. Justice Griffin. 
Musammat AMINA BEGAM AND orggrs— 
DEFENDANTS— APPELLANTS 

5 . wersus 
HIS HIGHNESS tun NAWABorRAMPUR 


— PLAINTIFF— RESPONDENT., 
Promissory-note executed in a Native State — Stamp 


- affixed according tothe laws of that Stafe~ Admissibility 


in evidence in British Indian Courts—Private Interna- 
tional law, 

A promissory-note executed in favour of Hig 
Highness the Nawab of Rampur at Rampur on an un- 
stamped paper was prima facie in favour of His 
Highness in his capacity of Nawab of Rampur, and 
was,therefore, admissible in evidence ina suit brought 
upon itin British India as it was in accordance with 
the law in’ existence at Rampar where it was 
executed. 

First appeal from the decision of the Sub- 
ordinate Judge of Bareilly dated 21st Decem- 
ber 1908, 

Dr. Satish Chandra Banerji, for the Ap- 
pellants. i : > 

Mr. B. E. O'Conor (with him Messrs. 
Chowdhri and D. M. Banerji), for the Re- 
spondent. 4 


Judgment.—The subject-matter of 
this litigation is a promissory-note executed 
on the 13th of July 1906 by Nawab Abdul 
Ghafur, the then Prime Minister of Rampur 
State, in favour of His Highness the Nawab of 
Rampur. The note was executed at Rampur 
and was on unstamped paper. Nawab Abdal 
Ghatur having died, the suit outof which this 
appeal has arisen was instituted on the 5th 
of March 1908- against his heirs who are 
residents of British India. Before the pro- 
missory-note was filed in Court it was stamp- 
ed by the Pleader for the plaintiff with an one 
anna stamp of British India, One of the de- 
fences set up by the defendants was that the 
dccnment was void by reason of its nob having 
been stamped at the date on which it was sigo- 
ed, and, therefore, could not be made the basis 
of a suit, 4 


The Court below overruled this plea hold“ 
ing that it was immaterial whether or not the 


‘promissory-note complied with the provisions 


of the stamp law of the Rampur Slate, and 
that it was a valid document being stamped 
according to the Indian Stamp Act. 

We are not disposed to take this view and, 
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therefore, referred several issues to the Court 
below for determination. 
They were as follows:— 
(1) Whether according to the law of the 
Rampur State binding on the parties to tha 
suit, a promissory-note must be stamped in 
order to have legal effect. 
(2) If not so stamped, is it absolutely void ; 
and 
(3) If not absolutely void, what is its 
force and effect according to the law in force 
in the Rampur State. 
It was contended before the Court below 
that the promissory-note in question was not 
admissible in evidence not having been 
stamped in accordance with the law of the 
Rampur State. Section 52 of the Rampur 
Stamp Act prescribes that any “instrument 
chargeable with duty but not duly stamped 
shall not be admitted in evidence for any 
purpose by any person having hy any law, or 
consent of the parties authority to receive 
evidence, or shall be acted upon, registered 
or authenticated by any such person unless 
such instrament is duly stamped.” There 
are provisos to this section amongst others 
the following, (C) “When any instrument 
is completed by or in favour of the State, “or 
if it bears a certificate under section 46, 
then it will be admitted in evidence, etcetra.” 
It was contended on behalf of the plaintiff 
that the promissory-note having been exe- 
cated in favour of His Highness the Nawab 
of Rampur it was admissible in evidence a 
according to the aforesaid proviso. The 
Court below held that the note was given 
to the Nawab in his private capacity toh- 
money lent from his private purse and néb. 
from the State Treasury and that, therefore, 
the proviso above referred to did not apply. 
It further held that under the law of the 
Rampur State, binding on the parties, a 
promissory-rote requires to be stamped to 
have legal effect and that the promissery-nota 
sued on not having been stamped was for all 
practical purposes absolutely void. 
Objections have been taken to these find- 
ings under Order XLT, rule 26, Tt is con- 
tended on behalf of the plaintiff that the 
note was completed in favour of the Rampur 
State and was admissible in evidence a 
that the Court below was wrong in ho 
that the plaintiff was not entitled 
benefit of the aforesaid proviso to se 
His Highness the Nawab was 
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commission and he deposed tothe circum- 
stances urder which the note was executed. 
In answer to the question whether the debt 
was due io the State orto himself he said 
“This debt is due to me personally and ordi- 
narily speaking a debt which is due to me is 
due to the State and debt which is due to 
the State is due to me. But the said amount I 
advanced from my own funds.” The note 
is in the following terms. “| promise to pay 
to His Highness the Nawab of Rampur on 
demand thesum of Rs. £5,000 value receiv- 
ed,” and is signed by Abdul Ghafur, and 
dated the 13th July 1906. ‘The argument 
addressed to uson behalf of the defendants 
is ihat the Nawab occupies a dual capacity, 
namely that of Ruler of the State of Rampur 
and that of a private individual independent 
of the State, and thatthe money not having 
been advanced from the funds in the Treasury 
but from meney whici His Highness had 
by him at the time the note cannot be re- 
garded as having been completed in favour 
of the State. We are unable to accede to 
this contention. The note was drawn in 
favour of the Nawab of Rampur and it is 
not suggested that ifthe loan had been a 
Joan from the State, the promissory-note 
would have assumed a different form. But 
it is said that the money was not taken 
from ihe Treasury but from moneys in the 
hands of His Highness and that, therefore, the 
note cannot be regarded: as having been 
made in favour of the State. We think that 
this is too narrow a view ofthe case. As 
His Highness in his evidence stated “the 
ebt which is due to me is due to the Siate, 

the debt which is due to the State is due 
tome.” If the note was completed in favour 
of the State, then the proviso to section 52 
is applicable, and the note was, in our judg- 
ment, admissible in evidence, it being a note 
jn accordance with the Jaw in existence at 
the place of contract. 

“The instrument, it is to be observed, is 
drawn in favourof the Nawab of Rampur, not 
in favor of Nawab Sir Muhammad Hamid Ali, 
Khan Bahadur, G.C.S.I. It is, on the face 

of it, in favour of the plaintiff as Nawab of 
b Rampur and not in favor cf him in any 
acity other than that of Ruler of ‘the 
pur State. For these reasons we 
that the claim of the -plaintiff was 

ecreed. Ib wascontended on behalf 
intiff that even if the instrument 
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required a stamp inasmuch as it was re- 
ceived in evidence in the Courts below, its 
admission as material evidence cannot be 
called in question in appeal on the ground 
that the instrument was not duly stamped 
(See section 58 of the Rampur Stamp Act). 

It was also contended that under section 
14 of the Rampur Stamp Act His Highness 
the Nawab has power to remit the duty on 
any instrument and that, under the circum- 
stances of this case, it must be assumed 
that His Highness in accepting an unstamped 
promissory-note remitted the duty payable 
inrespect of it. In view of our finding on 
the; main issue it is unnecessary to determine 
the'two Jast mentioned points. 

We think that there is no force in the fifth 
ground of appeal. The second, third and 
fourth grounds of appeal were not pressed. 

For the foregoing reasons the plaintiff is, 
in our judgment, entitled to hold the decree 
which he has oblained. “We accordingly dis- 
including fees in 
this (Court on the higher scale. 


Appeal dismissed. 


' ALLAHABAD HIGH COURT. 
Saconp Civit Apprat No. 282 or 1911. 
April 8, 1911. 


! Present: —Mr, Tel ee Banerji. 
RAM NIHORA RATI—PuLarntisr— 
| APPELLANT 
VeTSUS 
MANBODH UPADHEYA— Derewpanr— 
' RESPONDENT. 


Dk Ng tgage—Possession delivered 
to morigagee— Suit by mortgagor to get back possession 
without payment of money received from the mortgagee 
—Whether maintainable—Void contract - Refund of 
consideyation. j 

A usufructvarily morigaged his occupancy-holding 
to B. and delivered possession. The mortgage of the 
holding was void in law. The mortgagor sued for 
recovery of possession withont offering to re-pay the 
mortgag e-moncy: 

Held,|that he could not recover possession of tho 
property without refunding to his mortgagee the 
money ia had taken as the consideration of the 
mortgage. 

Fasihuddin v. Karamaiullah, A. W. N. (1888) 128, 
followed. 

Bhikham Singh v. Har 
tinguished. 

Secohd appeal from the District Judge 
of Ghazipur, dated the 16th December 1910. 


Mr. Haribans Şakar, for the Appellant, 
| 


Prasad, 19 A. 36, dis- 
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Judgment.—The plaintiff-appellant 
made a mortgage of his occupancy-holding in 
favour of the respondent and put the mort- 
gagee into possession, but after having done 
so he brought the suit, out of which this 
appeal has arisen, for recovery of possession 
of the holding on the ground that the mort- 
gage of the occupancy-holding was void in 
law. Hedid not offer to pay back to the 
mortgagee the money which he had taken 
from him. The Court of first instance decreed 
the claim. The lower Appellate Court held 
that the plaintiff could not be allowed to 
take back the property without refunding 
to the mortgagee the money which he had 
taken as the consideration for the mortgage, 
and that as he had not made a tender of 
such money. his suit must fail. Ib accord- 
ingly dismissed the suit. I am of opinion 
that the decision of the Court below is right. 
The mortgage made by the plaintiff is, no 
“doubt, void but he is not entitled to get back 
the property from the morigagee unless he 
puts him back in the position in which he 
was before the mortgage was made. A 
similar question arose in the case of Fasih- 
ud-din v. Karamat Ullah (1). That wasa 
- suit in which the plaintiff asked to be put 
pack into possession of sir land and which 
ho had sold to the defendant without offer 
or tender of payment of the portion of the 
purchase-money given for it. The learned 
Judges madethe following observations:— We 
are here administering the law and are 
bound to administer that law as far as we 
can, according to equity and good conscience, 
and it seems to us that if we were to pass a 
decree in favour of the plaintiff in this 
case, we would be violating every principle 
of.equity and good conscience by allowing 
aman by means of fraud, to keep in his 
pocket the purcliase money which he had 
obtained from his vendee and get back by 
the assistance of the Court possession of the 
‘property which that purchase-money re- 
presented.” This was a decision of a Bench 
of two Judges and is binding on me. The 
learned Vakil for the appellant referred to 
the case of Bhitam Singh v. Har Prasad (2). 
That was a converse case to the one now 
before me. The remarks made in that case 
in regard to a suit likethe present are against 


the appellant. As the plaintiff did not pay 
(1) A. W. N. (1888) 128. 
(2) 19 A. 35. 
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back or offer to pay back the money which 
he had received from the defendant and as he 
asked for an unconditional decree, the Court 
below was, in my opinion, right in refusing 
to decree it. 

I accordingly dismiss the appeal. 


Appeal dismissed, 





ALLAHABAD HIGH COURT. 
Secoxp Civin AppeaL No. 1023 or 1910, 
April 18, 1911. 

Present:—fir John Stanley. Krt., Chief 
Justice, and Mr. Justice Griffin. 
.GANESHI LAL AND OTHERS—-PLAINTIFFS— 
APPELLANTS 
LETSUS 
MANDE LAL- DerENDANT— RESPONDENT. 

Contract Act (IX of 1872), ss. 16, 19—Unconscionable 
bargain—Presumption— Undue influence —Excessirve rate 
of interest whether sufficient to render a contract uncon- 
scionable—Interest. 

The power of a Court to interfere with contracts 
alleged to be nnconscionableis limited by the provisions 
of sections 16 and 19 of the Indian Contract Act of 
1872, and the fact that an excessive rate of 
interest is charged in a contract is not alone sufficient 
to establish that the making thereof was induced by 
undue influence. In order to justify a Court in 
interfering with a contract of the kind, it must be 
found that the lender was ina position to dominate 
the will of the borrower when the contract was 
entered into, before any presumption can arise that 
the contract was induced by undue influence. 

Second appeal from the decision of the 
Additional Judge of Meernt, dated 11th June 
1910. 

Dr. S. C. Banerji, for the Appellants. 

Mr. B. E. O'Conor, for the Respondent. 

Jgudgment.—this appeal arises out 
of a suit for sale on a mortgage of the 22nd 
of September 1885. On that date Mussa mmat 
Ulfatunnissa, the mother of the defendants 
Nos. land 2, and paternal grandmother of the 
defendants Nos. 3—5, together with the de- 
fondant No. L, hy pothecated certain property in 
favour of Lala Sumer Chand, the ancestor of 
the plaintiffs, to secure a principal sum of 
Rs.150 with interest at the vate of Rs. 2-4-0 
per cent. per mensem to be calculated with 
half yearly rests. The lower Appellate 
Court found that on foot of this mortgage 
a sum of Rs. 8-14-3 alone remained due on 
the 29th of October 1887, If further four 
that this amouut swelled to Rs. 35 on 
15th of August 1893. The plaintiff j 
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suit out of which this appeal has arisen alleg- 
ed that the debt amounted to Rs. 2,622-6-0 
but they waived their right in respect of 
Rs. 1,622-6-0 and claimed the balance, viz., 
Rs. 100 only. Thelower Appellate Court 
gave a decree for Rs. 35 principal with 
simple interest at the rate of 12 per cent. per 
aunum fom the 15th of August 1893 up to 
the date of realisation. That Court was of 
opinion that the bargain entered into between 
the parties was hard and unconscionable, and 
that, therefore, it was justified in reducing the 
rate of interest as mentioned above. There 
is no allegation in the pleadings of any undue 
influence or fraud on the part of the mort- 
gagee, and there is nothing to show that the 
mortgagee was in position to dominate the 
will of the mortgagors. It is well-settled law 
that power of the Court to interfere with 
contracts alleged to be unconscionable is 
limited by the provisions of the Indian Con- 
tract Act of 1872, sections 16 and 19 (a) and 
that the fact that an excessive rate of interest 
is charged ina contract is not alone sufficient 
to establish that the making thereof was in- 
duced by undue influence. In order to justify 
a Court in interfering with a contract of the 
kind it must fied that the lender was ina 
à position to dominate the will of the 
borrower when the contract was ertered into 
before any presumption can arise that the 
contract was induced by undue influence. 
‘the present, case, a8 we have said, there is 









tract entered into in 1885 was induced by 
undue influence or that the lender was in a 
position to dominate the will of the 
pea This 
wasxnot justified in 
contract of the parties and making a new con- | 
tract for them. Accordingly, the appeal must; 
be allowed. We set aside the decree of the. 
lower Appellate Court and give a decree toi 
the plaintiffs for the principal sum of! 
Rs, 8-14-3 with iuterest at the contractual! 
rate from the 23th of October 1887 up to the 
date which we fix for payment, namely, the 
1Bth of October next, the amount to be 
decreed not to exceed Rs. 1,000 the amount 
claimed by the plaintiffs. We direct that a 
ecree be drawn up in accordance with Order 
XIV, rule4, and thatthe parties abide 
own costs in the Courts, The plaintiffs 
entitled to their costs of this appeal. 
Appeal allowed. | 
| 


N 
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nothing to lead us to suppose that the con- | 


being so, the Court below ' 
interfering with the | 
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PUNJAB CHIEF COURT. 
Cryin APPEAL No. 605 or 1908. 
April 22, 28, 1911. 
Present:—-Mr. Justice Kensington and 
Mr. Justice Johnstone. 
DERAGI RAM—Derexpant—APPELLant 
| versus 


| BAJA RAM—Pratntirr— RESPONDENT. 

| Contract Act (IX of 1872), ss. 182, 239, 240—Agency 
` Partnership —Lender and borrower — Contr act—Con- 

str uctton— Conduct of parties—Suitt for recovery of debt 
“Amendment of plaint into asuit for partnership 
decounts not permissible—Limitation Act (XV of 1877), 
Sch II, Art. 106— Partner agent of firm and not of a 
partner—Court-fee—In a partnership case defendant 
éntitled to get whatis due to him without payment of 
any Court-fee. 
+ Under a contract between the plaintiff and defend- 
ant opium was to be procured from the Jubal State, 
near Simla, and was to be exported for sale to the 
plains. The contract which was signed by the 
defendant alone was not very clearly worded but if in- 
dicated as follows: 

(i) that profits and losses alike were to be shared 
equally. 

(ii) that the expenses of the venture were to be 
borne in equal shares. 

(iii) that the opium became the joint proper ty 
of the parties, though the responsibility for 
it should rest with ‘plaintiff so long as it was 
in his custody, and upon defendant, when it 

| was entrusted to his care. 

i The business determined in 1902 and after more 
i than six years the plaintiff sued defendant for the 
! price of opium alleged to have been supplied to and 
sold by the defendant: 

Held, (1) that the Courts are not atliberty to adopt 
a view inconsistent with theterms of the written 
contract though they can refer to suvsequent conduct 
of the parties for the purpose of making clear what 
the document was intended to mean; 

(2) that the contract indicated a partnership 
, between the parties, and the case fell under 
| section 239 and not under section 182 or section 240 
of the Contract Act. 

Bhaggu Lal v. DeGruyther, 4 A. 74, distinguished. 

(3) that supposing the suit was for accounts of n 
dissolved partnership it was not in proper form and 
should be dismissed on that ground; 

(4) that the suit cannot be altered into a suit for 
accounts by amending the plaint, as such a suit 
is one of a wholly different character; 

(5) that if tho suit were altered into one for 
accounts it wouJd be barred under Article 106 of the 
Limitation Act. 

A partner who does an act for the firm is an agent 
for the firm but he is not agent for his partner, and 
the law applicable is the law of partnership and not 
thatof agency. 

In apartnership case a defendant may get a decreo 
for whatever is found due to him without being 
called upon to pay Court-fee on what he alleges 
himself entitled to. 

Appeal from the order of the District 


Judge, Simla. dated the 19th March 1908 
decreeing plaintift’s claim, 
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The Hon'ble Mr. Shadi Lal, for the Appel- 


lant, 
Mr. Nand Lal, for the Respondent. 
Judgment. 

Johnstone, J.—In this case plaintiff sued for 
Rs. 5,250 in all, being balance of price of 20 
maunds, 14 seers of opium sold by him to the 
three defendants plus Rs. 157 interest. He 
stated in his plaint that he was entitled, under 
his contract, toa considerable additional sum 
on account of profits upon the ultimate sale of 
the stuff, but this sum he was unable to sue 
for, being too poor to pay the necessary Court- 
fees 

Defendant No. 1, on 23rd August 1906, and 
apparently again the next day, filed written 
statements in which he pleaded,— 


(a) that he and defendants Nos. 2 and 8 
did not form a joint Hindu family; 

(b) that he was liable only for the price 
of 11 maunds, 13 seers of opium, 
which was all that was made over 
to him by plaintiff ; 

(c) that there were no profits but a loss, 
the net sum due to defendant No. 1 
being Rs. 1,944 for which a decree 
was prayed. 
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Issues were framed upon these pleadings on 
24th August 1906, the proceedings so far 
being ex parte against defendants Nos. 2 and 3. 

“ On 28th Septémber Lala Jai Lal, Pleader, 
applied on behalf of defendant No.3 tobe heard, 
and on behalf of defendant No. 1 for leave to 
fileadditional pleas. On lst Octoberthe order 
for ex parte hearing was set aside and defend- 
ant No.1 was allowed to put in his addi- 
tional pleas, which he did on 9th October; 
and on that day the issues to be tried were 
recorded as follows :— 

1. (a) Is the suit not in proper form? 

(b) Is the document (i. e., agreement) 
inadmissible for want of stamp? 

(c) Is the suit barred by limitation ? 

(d) Is defendant No. 3 liable to plaintiff? 

1. Are defendants members of a joint 
Hindu family? 

2. What was the agreement entered into 

, between'the parties? 

' 3. How much: opium did defendant No. 1 
take from plaintiff P And what wasthe value? 

4, What amount has plaintiff been paid 
and is he entitled to any amount of principal? 
And to any amount of interest as damages P 
and, if so, how much and from whom? Can 
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defendant No.1 claim Rs. 556 deduction 
without paying stamp for set-off ? 

6. What profits or loss was there on the 
transaction ? f 

In the end, defendant No. 1 gave up his 
set off or counter-claim, and thus the last 
two issues became practically useless. 

Issue No. 1 (a) was based upon the plea of 
defendants Nos. land 3 that the affair was not 
amere sale of opium by plaintiff but a part- 
nership; and issue No. 1 was the outcome of 
the plea that only defendant No. 1 (and not 
defendants Nos. 24nd 3) was liable, if at all, 
to plaintiff. 


The learned District Jadge (Mr. Thompson) 
on 13th November 1906 ruled that there was 
no partnership, but that the document sued 
on was “an ordinary agreement,” requiring 
a stamp of 8-annas. Taking this as settled 
for the time, defendants saw thatthe plea of 
time-bar, in view of Article 52, Limitation 
Act, could not succeed, and said so, the agree- 
ment bearing date 2nd November. 1901 and 
the suit being instituted within 6 years, t. e., 
on 26th June 1905, 


Evidence was taken, and finally judgment 
was delivered on 19th March 1908. The 
District Judge (Mr. Malan) felt himself bound 
by the order of 13th November 1906 afore- 
said, and so took issue No.1 (a) (brand (c) as 
disposed of. Proceeding he ruled that defend- 
ant No.1 alone was liable under the agree- 
ment; that agreement, though not clear, 
must, in view of the order of 13th November» 
1906, be taken to embody asale of 20 maunds, _ 
14 seers of opium for Rs. 7,593, the question 
whether all that opium actually was de- 
livered to defendant No. 1 being immaterial ; 
that defendant No. 1 paid Rs. 6,000 to plaint- 
iff and not merely Rs. 2,800 as admitted by 
the latter; and that, consequently, interest 
being inadmisssible, plaintiff should have a 
decree for Rs. 1,593 only. 

Defendant No. 1 appeals to have the suit 
wholly dismissed, while plaintiff has applied 
for leave to appeal in forma pauperis for his 
full claim. Asupon a hearing of defendant 
No. 1’s appeal we are agreed that the plain- 
tiff’s suit should be dismissed, it becomes un 
necessary to consider plaintiff’s applicati 
at all. 

Defendant No. 1’s appeal proceeds h, 
the merits and on the technical 
whether the parties were partn 
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“the suit should have been one for rendition of 
accounts ofa dissolved partnership. In my 
opinion, the appeal succeeds on either ground: 
In my opinion, the District Judge (Mr. Thomp- 
son) was hardly correct 
plaintiff was, under the agreement (see p. 3, 
paper-book), a “lender ” who was to get his 
reward by a share in the profits, 2. e., that 
section %40, Indian Contract: Act, covers 
the case. Noram I inclined to adopt the 
suggestion that the relationship of principal 
and agent obtained betweenthe parties (sec- 
tion 182, Indian Contract Act). According to 
section 239 of that Act, partnership is “the 


relation which subsists between persons who. 


have agreed to combine their property, 
labour or skill in some business, and to share 
the profits thereof between them. Section 240 

ie it down that a loan does not of itself 


stitute the lender a partner of the bar- - 
r merely because the lender ï is to receive’ 


sae a rate varying with the -profits 
of the profits. Section 182 defines an 
a a person employed to do any act for 

SN or to represent another, in dealings 
with. Ja persons. The“ prken 7 person is 
the principal. y 


PE toS 


The zontiactiù the present: case is contain- 


edin the document marked. A A. abp. 3 


paper-book. Weare not, in my opinion, at 
liberty to adopt a view inconsistent with the 
terms of that document, but we can refer 
to subsequent conduct of the parties for the 
arpose of making ‘clearer what the docu- 
dient was intended to mean. The important 
ki sentences in the deed are these, — 


“The profits and losses to bə shared by 


Baja Ram and myself in'equal shares, our - 


a * ž 


= kharch waghiara saniki khata * 
Yih mal Baja Ram ka wa mera nisf nisf nafa 
wa nuksan ko hai. The opium will be ex- 
ported. Ishall be responsible for the amount 
after the opium has been exported from Simla. 
At present, however, Baja Ram is responsi- 

“ple for.it.” 

This document is signed by defendant No 1 
alone. 
(0) that profits and losses alike were to 

be shared equally; 
(ii) that the expenses of the venture 
were to be borne in equal shares; 
1) that the opium became the joint 
property of the pair, though, of 
urse, the responsibility for it 
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in holding that ` 


In my opinion these sentences show,— | 


J 
! Ea 
[1911 

| 

! . should rest with plaintiff so long asi 

; ib was in his custody, and upon .de-\ 

a fendant No. 1 when it was entrusted ' 

! ` to his care. 

iThe opium was- procur 41 from the Jubal 
State, near Simla/ andy 3 to be exported a 
sale to the plains: 7 

į This third conside sion suffices of itself 
to take the case out of the purview of- sec- 
tion 182 of the Act and iato the purview of 
section 239. No doubt it might be said that 
a partner who does an act for the firm is an 
agent for the firm; bat he is not agent for 
his. partner and the law applicable is 


the law of partnership and not that of 
agency. 
The learned District Judge (Mr.. Thomp- 


son), in deciding that section 249 was appli- 
cable, relied upon Bhaggu Dal.v. De Gruyther 
(D, clearly a case of lender and borrower. 
These defendants had a Government contract, 
and all that plaintiff did was to lend him 
money and to receive a share in the profits.- 
The property, labour and skill, as was point- 
ed out, were all on the side tf defendant, 
plaintif merely advancing sums of mony ` 
from time to time. The distinction batween 
that case’and the prasent one seems to mə 8) 
obvious that I need not discuss thé matter 
further. 

| As regards the indications (2) and (iċ) 
above I need only refer to the passage in 
‘Lindley on Partnership, 7th Edition, page 45, 
headed “partnership is the result of an agree- 
ment to share profits and losses”, and if it 
ibe said such an agreement combined with an . 
iagreement to share expenses, is not sufficient 
to constitute partnerships, it is not easy to 
-860 how au, qreements can ever constitute 
partnerships. ‘ ; 

A few words will suffice to show that the 

: subsequent conduét of the parties, so far as 
lit goes; points to the existence of a partner- 
iship. Plaintiff took part in the carrying on 
of the business—see his explanation at page 
| 22, line 27, paper-book, page 23, line 8. Jagna’ 8 

evidence page 35, and Exhibit D4 (not in 
| point); and other evidence. 
| „But if the suit should have been for ac- 
I counts of a dissolved partnersbip, then the 
presens suit is not in proper form and should 
be dismissed on this ground alone. It cannotss 
in my opinion, be altered into a suit for aó. 


|| 
| 
j (0) 4a. 74, 
| 
F: 
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counts by amendment of plaint, as such a 
suit is one of a wholly different character. 
That this is so is clear from the pleadings in 
the course of which (see plaint and amended 
pleas), plaintiff gave up part of his claim and 
defendant gave up part of his. No such in- 
cidents could occur ina suit for accounts, 
in which both parties would merely have 
accounts taken and in which defendant 
would not be called upon to pay Court-fee on 
a counter-claim. In a partnership case a 


defendant can get a decree for whatever is ` 


found due to him without being called upon 
to pay Court-fee on what he alleges himself 
entitled to. 


Further, Lam inclined to the opinion that, 
if the suits were altered into one for accounts 
it would have to be dismissed at once as 
time-barred under Article 106, Schedule II, 
Limitation Act, the partnership having been 


dissolved by the determination of the busi-- 


ness of it in 1902. This point, however, need 
not be pressed, 


Apart from all this, moreover, it is more 
than doubtful whether, even on the case as 
framed, plaintiff is really entitled to anything 
from defendant. No doubt he might be if it 
was proved that 20 maunds 14 seers of opi- 
um was really delivered to defendant; but 
this is not proved. The Court below rules 
that, if defendant did not get .20 maunds, 14 
seers, he only had himself to blame; but this 
way of dealing with the problem does not. ap- 
peal to me. The burden of proving delivery 
to defendants of the full amount is on plain- 
tiff. Defendant No. 1 whose two kinsmen de- 
fendants Nos. 2 and 3 were licensees under the 
Opinm Law, only obtained from the excise 
authorities a transport pass for 11 maunds, 
13 seers and this is all the opium he admits 
he received. The evidence of the Bxcise 
Darogha, Kirpa Ram, page 28, paper-book, 
proves nothing in favour of the plaintiff, that 
isto say, it does not show who sent the 
different lots of opium to Attra Mal of Mor. 
The opium in the present case was all Jubal 
opium, and, therefore, all entries relating to 
Kot Khai or Bushahr opium must be left out 
of account. At most, then, it can be said 
that on 18th November 1901 eleven maunds 
odd went from Jubal to Attra Mal and 5 
maunds odd on 5th February 1903 to defend- 
ant No. 1 at Mor from Jubal. The oral evi- 
dence of delivery of opium by plaintiff to de- 
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fendant is so obviously worthless that it need 
not be noticed at all. 

These things. being so, I must hold 
that plaintiff has not madeout that more 
than 11 maunds, 13 seers was delivered to de- 
fendant; and upon this the finding neces- 
sarily follows that defendant, who has been 
found to have paid Rs. 6,000 in all to plain- 
tiff, has paid for more opium than he ever 
gol; and for these reasons 1 would accept this 
appeal and dismiss the suit with ecsts 
throughout. 

Kensington, J.— Whatever construction 
ought to be placed on the relations between 
plaintiff and defendant No. 1, 1 have no bcsi- 
tation in agreeing with my learned colicague 
that the evidence in the case fails to establish 
plaintiff’s right to recover any sum from the 
defendant. It seems to me clear enough that 
plaintiff was not satisfied with the sole 
arrangements made by the defendants and 
never supplied tke latter with more than 
about 113 maunds of opium. I accordingly 
agree that plaintiff’s suit should be dismissed 
with costs throughout. 

Appeal allowed, 


(s. c. 18 ©. L. J. 890; 15 C. W. N. 503.) 
CALCUTTA HIGH COURT. 
ORIGINAL SIDE ÅPPLICATION. 

March 2, 1911. 
Present:—Mr. Justice Mookerjee and 
Mr. Justice Teunon. 

KESHO PRASAD SINGH— PETITIONER 
VETSUS 
F. A. SUACKE AND ANOTHER— OPPOSITE 


PARTY. 

Specific Relief Act (I of 1877), ss. 45, 46—Man- 
damus not fo issue where general law sufficient—Title 
to property not to be tried in Mandamus proceedings— 
High Court, Original Side, Rules, Rule 483—Service of 
Rule on party interested. 

A mandamus will never be granted to enforce 
the general law of the land which may be enforced 
by action. 

Therefore, where a plaintiff has got a decree for 
possession and has the ordinary legal remedy of an exe- 
cution, a mandamus on the defendant for delivery of 
possession to the plaintiff will not lic. 

The title to property will not be tried in mandumus 
proceedings, and the writ will not issue when it is 
necessary to try or decide complicated or extended 
questions of fact. 

Obiter dictum.—Every Rule issued under section 4 
of the Specific Relief Act upòn an application un 
section 45 shall call not only on the public servant 
poration, or inferior Court, but also on any oth 
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son who may beaffcted by the act to be done or for- 
borne, to show cause. 

Application under section 45 of the Specific 
Relief Act, (I of 1877). 

Messrs. Pugh and B. O. Mitter, (instructed 
by Messrs. Manuel and Agarwala), Solicitors, 
for the Petitioner. 


Mr. S. P. Sinha (instructed by Messrs. 
Sanderson and Oo., Solicitors), for the Opposite 
Party. 


Judgment.—The allegations upon 
which this rule was issued on an application 
under section 45 of the Specific Relief Act, 
may be briefly set out. Maharani Beni 
Prasad Koeri, Maharani of Dumraon, died on 
the 13th December 1907, The petitioner 
Kesho Prasad Singh alleges that he thereupon 
became entitled to the Dumraon Raj estate, 
but on the 16th December, 1907, the Court 
of Wards declared an-infart Jang Bahadur 
Singh as a ward of the Court ard took 
possession of the estate as if it belonged to 


the infant in question. The petitioner 
further alleges that he addressed various 
memorials to the Government of Bengal 


and protested against the possession by 
the Court of Wards of the said Raj. As 
his efforts were unsuccessful, he commenced 
an action on the 5th February 1909, in the 
Court of the Subordinate Judge of Shahabad, 
against the infant represented by his 
guardian and the Collector of Sahabad as re- 
presenting the Court of Wards. The trial 
of the suit lasted from the lst December 
1909 to the 13th July 1910, and on the 
12th August 1910, 
nounced in favour of the petitioner. Subse- 
quently, on the 3lst August, he appliedto the 
Members of the Board of Revenue, form- 
ing the Court of Wards, that the estate 
might be released in his favour. Intimation 
was sent to him on the same date that 
the Ccurt declined to comply with his re- 
quest. IIe then obtained this Rule, on the 
8th September, 1910, calling upon Mr. 
Slacke and Mr. Macpherson, members of the 
Board of Revenue, to show cause why they 
should not forthwith release the Dumraon 
Raj estate from the charge of the Court of 
Wards, and take all necessary steps for the 
purpose. The 
appeared to show cause has contended that 
the application is open to various 
Fons, any one of which i is sufficient to justify 
refusal, 
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judgment was pro- : 


|! 0). 


learned Counsel who has | 


objec- | 


{1911 


| e 
It has been argued, in the first place, that 
the petitioner has failed to comply with rule 
483 of the Rules of this Court, which provides 
that, unless otherwise ordered, every rule 
issued under section 46 of the Specific Relief 
Act upon an application under section 45 
shall call not only on the public servant, 
Corporation, or inferior Court, but also on any 
person other than the applicant who may 
be affected by the act to be done or forborne, 
ko show cause. It is not disputed that the 
present rule has been served only upon the 
members of. the Board of Revenue; it has 
not been served upon the infant who would 
be undoubtedly affected if the application 
[were granted. The objection, therefore, is 
fatal; it is one of substance and not of mere 
form, for the principle has been recognised 
wherever writs of mandamus are issued, 
Ithat ifa right, title or interest, in or to real 
property, is directly involved, all persons 
lowning or claiming the same, must as a rule 
be joined as parties. We do not desire, 
‘however, to rest our decision on this ground, 
[because possibly if the application were 
meritorious, the Court might, upon pay- 
‘ment of all costs by the petitioner, still 
allow the petition to be amended, and notice 
‘thereof given to all necessary parties before 
the rule was heard. 
It has been contended, in the second place, 
lthat the application ought to be refused, 
| because the applicant has other specific and 
hadegiate legal remedy. Ib is an elementary 
| principle that recourse ought not be allowed 
to an extraordinary remedy of this descrip- 
l tion, when it is not really needed. In the 
case before us, the plaintiff is entitled. to 
Vane in ejectment; he has brought such a 
| suit, and has been successful; he is entitled 
to execute his decree, but has not yet taken 
| any steps in that direction. It is well 
settled that a mandamus will never be 
| granted to enforce the general law of the 
| land which may be evforced by action; for 
instance, where the applicant has the 
ordibary legal remedy of an execution, 
mandamus does not lie. R. v. Chester 
Consequently, where an action has 
been brought and judgment entered against 
a Company, the Court would refuse to issue 
a mondamus commanding the Company to 
pay thesum recovered and costs, though it 


(1) (1747) Wilson 209, 
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appears that the Company had no assets. R. 
v. Victoria Park Company (2). For similar 
reasons, a mardamus is not obtainable in 
cases where there is a remedy by distress. R. 
- vi London and Black Wall Railway Company 
(3). These cases recognise the doctrine that 
mandamus will lie to prevent a failure of 
justice upon reasons of public policy, to 
preserve peace, order and good Government, 
correct official inaction, and enforce official 
function, but only in cases of last necessity, 
where the usual forms of procedure are power- 
less to afford relief, where there is no other 
clear, adequate, efficient and speedy remedy; 
in other words, as stated by the Supreme 
Court of the United States in Kendall v. Stokes 
(4), where the petitioner may have relief in 
an ordinary civil action, mandamus will not. 
lie. R. v. Severn (5); see also Bank of Bengal 
v. Dinonath (6), In re Bombay F. I. Company 
. (7), R. v. Stepny Borough Council (8). The 
second objection, therefore, which goes to the 
root of the matter, must be sustained. 


In the third place, no order will be made, 
unless the Court is satisfied that the doing or 
forbearing of the act iscorsonant to right and 
justice, and snch doing or forbearing is, under 
any law for the time being in force, clearly in- 
cumbent on the person against whom the order 
is sought. In the present case, before the 
Court could hold that the act sought to be 
done is clearly incumbent upon the members 
of the Board of Revenue, we should have to 
determine that the plaintiff is the rightful 
owner of the Dumraon Raj estate ; but that 
is the very matter in controversy between 
the plaintiff and the infant defendant in the 
regular suit. No doubt, the plaintiff has 
obtained a decree in the Court of the Sub- 
ordinate Judge, but the propriety of that 
decree has to be considered by this Court. 
It is obviously impossible for this Court 
to adjudicate, for the purposes of this ap- 
plication, upon the very question in con- 
troversy between the parties in the appeal. 
Tt is an elementary that principle the title 


(2) (1841) 1 Q. B. 288; 55 R. 249; 4 P. & D. 639, 

(3) (1845) 3D. & L. 399; 71 R. R. 849; 4 Railw. | 
Cas, 110; 15 L. J. Q. B. £2; 11 Law. Ed. 506. 

(4) (1843) 3 Howard 87. 

(5) (1819) 2 B. and Ald. 646; 21 R. R. 483. 

(6) 80. 166. 

(7) 16 B. 398. 

(8) (1902) 1 K. B. 817; 71 L. J. K. B. 238; 86 L. T. 
21; 50 W. R. 412; 66 J. P. 183, 
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to property will not be tried in mandamus 
proceedings and the writ will not issue, 
when it is necessary to try or decide com- 
plicated or extended questions of fact. United 
States v. General Land Office (9), Gregory v. 
Blanchard (10). The third objection must, 
therefore, prevail. 

In the fourth place, it has been contended, 
that the application ought not to be enter- 
tained, because the specific act required to be 
done is not to be done within the local limits 
of the ordinary original jurisdiction of this 
Court, as no part of the Dumraon Raj estate 
is situated within such local limits, The 
learned Counsel on behalf of the petii uer 
has, however, argued that this circumstance 
is immaterial, because the members of the 
Board of Revenue reside within the local 
limits mentioned, and all that is required 
is that a notification should be issued by 
them in the official Gazette that the estate 
has been released. The substance of the 
argument is that the order declaring the 
infant a ward of Court and directing posses- 
sion to be taken on his behalf was made 
within the jurisdiction of this Court, and 
an order for withdrawal of the original 
order may similarly be directed to be made 
here. In support of this view, reliance has 
been placed upon the decision of the Bombay 
High Court in Re Haji Hasan (11). This 
case does support the view that the act 
required to be done, in so far as it may be 
done within the local limits of the ordi- 


nary original Civil jurisdiction of this Court, 
namely, the issue of an order of cancella- 


ie h 
if a good u 


tion of the original order, might, 
case were made out, be directed under sec- 
tion 45 of the Specific Relief Act. It is 
not necessary, however, to deal with this 
matter in further detail nor to arrive 
at afinal decision upon this point, because 
the application must fail upon the other 
grounds mentioned. In our opinion, the 
Rule must be discharged, and as the appli- 
cation has been wholly misconceived, it must 
be dismissed with costs. 
Rule discharged. 
(9) (1868) 5 Wallace 562. 


(10) (1898) 98 Cal. 811; 33 Pacific 656, 
(11) 4 Bom. L. R. 773. 





„a Rule, 
\ ‘appeal from original decree, to grant an 
injunction upon the defendants-appellants so. 








256 


(s. c. 18 C. L. J. 394.) 

CALCUTTA HIGH COURT. 

ıvır Rote No. 1149 or 1911. 
March 23, 1911. 

Present:—Mr. Justice Mookerjee and 
Mr. Justico Caspersz. 
KESHO PRASAD SINGH— PETITIONER 
versus 
SRINIVAS PRASAD SINGH AND ANOTHER 


— OPPOSITE PARTY. 

Injunction—Plainttff claiming possession—Injunction 
against defen lant restraining him from enjoyment of 
benefits—Injunction lacking precision. 

Pending an action for possession, while the title 
is disputed and still finally undetermined, the de- 
fendant ought not to be restrained from con- 
_ tinuing in possession and from the ordinary natural 
“use of the premises and the enjoyment of all 
benefits which flow from such possession. If, how- 
ever, the defendant should attempt to commit any 
act in the nature of waste, the Court will interfere by 
injunction to restrain him. 

An injunction so framed as to leave it open to 


the defendant to spend such portion of the income as- 


might be needed for the management of. the estates 
ought not to be granted, becauseit would be vague 
and indefinite and consequently valueless. 


Rule obtained by the respondent to show 
cause why the appellant opposite party 
should not be restrained from spending any 
‘sums in excess of what is due as Government 
Revenue, ete. 

Mr. B. ©. Mitler and Babus Pravash 
: Chandra Mitter and Narendra Ohandra Bose, 

for the Petitioner. 

Mr.. S. P. Sinha, Dr. Rash Behary 
Ghosh, Babu Ram Oharan Mitra and Mohini 
Mohan Chatterjee, for the Opposite Party. 


Judgment.—wWe are invited in this 
by the  plaintiff-respondent in an 


as to restrain them in the use and enjoy- 


ment of the subject-matter of the litigation ~ 


now in their possession. The circumstances 
under which the Rule was obtained are not 
disputed, and may be briefly narrated. The 
subject-matter of the litigation is known as 
the Dumraon Raj estate, which was in‘ the 
possession of Maharani Beni Prasad Koeri 
up to the time of her death, on or about the 
13th December 1997. Upon her death, 
the Court of Wards took possession of the 
estate on behalf of an infant Jung Bahadur 
ingh, now known as Maharaj Kumar 
Fuivasa Prasad Singh, alleged to have 
adopted by the late Maharani and 
to succeed to the Raj as such adopted 


-n . 5 kal Se: 
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‘gon, 
‘this litigation in the Court of-the Subordinate 
‘Judge for racovery of possession of the estate, 
on the allegation that he was the reversionary 


_Q). 


-[1911 
e 


` 


The plaintiff thereupon commenced 


their lawfully entitled to ‘succeed to the pro- 
‘perties upon the death of the Maharani. ‘The 
trial lasted for many months, and on the 
12th August 1910, a decree was made in 
favour of the plaintiff. On the 8th Septem- 
ber following, the defendants lodged an 
appeal in this Court, and obtained a Rule 
for stay of execution as also an order for an 
ad interim stay of proceedings, Srinivasa 
Prasad Singh v. Kesho Prasad Singh(1). On the 
same date, the plairtiff obtained a rule upon 
the members of the Board of Revenue, under 
section 45 of the Specific Relief Act, to com- 


‘pel them to release the estate in his favour, 


Kesho Prasad Singh v. F. A. Slacke 
Both these rules were discharged on : 
the 2nd March 1911. The plaintiff there- 
upon obtained the Rule now under considera- 
tion, calling upon the defendants-appellants 
to show cause why they, as also their agents 
and servants, should not be restrained from 
spending any sums whatsoever out of the 
estate; he also asked for an ad interim injune- 
tion to restrain the defendants from spending 
any sums except such sums as are necessary 
for the payment of Government revenue 
and other public ‘charges and rents due to 
superior landlords. This prayer, however, 
was not granted. 

In support of the rule, it has been argued 
by ithe learned Counsel that the defendants- 
appellants ought not to be allowed to spend 
the income of the properties'in their possession 
to which the title of the plaintiff has been 
declared by the Court of first instance, and 
that, in any event, the defendants ought 
not'to be allowed to spend any sums in excess 
of what is needed for the payment of Govern- 
ment revenue and other public charges and 


| ‘rents due to superior landlords as also sums 


needed for the management of the estate. It 
has been contended in substance that if the 
defendants are not so restrained, they may 
spend the whole of the income of the estate, 

as itis alleged they have done in the past, 

and that plainly they have -no authority to 
appropriate to their own use, monies which 
belonged to the plaintiff. In answer to the 
(1)'18 C. L. J. 365; 15 C. Wi N. 475; 9 Ind. Cas, 


862. | 
(2)18 O.L.J. 390; 15 0, W, N. 508; 10 Tnd, Cas. 253, 
| ae j J 
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Rule it has been argued, that the question 
of the title of the plaintiff is still in contro- 
versy ; that, in spite of the decision of the 
original Court, it cannot be maintained that 
the plaintiff has any fair prospect of success ; 
that, in any event, the plaintiff has other 
remedies ab his disposal, and that. in any 
view, the plaintiff cannot by an injunction 
practically compel the defendants to manage 
the estate at their cost for his benefit. After 
careful consideration of the arguments which 
have been addressed to us on both sides, we 
are of opinion that the application for an 
injunction ought to be refused. 

It may be conceded that the plaintiff now 
occupies a position of some advantage by 
reason of the decision in his favour by tho 
original Court. If the application for injune- 
tion had been made during the pendency 
of the trialin the Court below, the defend- 
ants could undoubtedly have contended that 
the injunction ought not to be granted until 
thé plaintiff had established, as put by Lord 
Cottenham in Clayton v. Alttorney-Geneal (33, 
that he has a fair prospect of success, or, ag 
observed in other cases, Preston v. Luck (4), 
Challender v. Royle (5) and Republic of Peru 
v. Drefus (6), that he had made ont a pro- 
bable or prima facie case. Let us assume, 
therefore, that as the plaintiff has made out 
his title after a protracted trial in the Court 
of first instance, he has a prima facie.claim 
to the disputed properties. But this by itself 
is not sufficient to justify the grant of. an 
injunction. It is well-settled that, as a 
general rule, where the plaintiff is out of 
possession and claims possession, the Court 
will refuse to interfere by grant of injunction 
against the defendant in possession under a 
claim of right; but where the threatened 
injury would be irreparable, an injunction will 
lie at the instance of a complainant out of 
possession, though in jurisdictions whére a dis- 
tinction is made between a Court of Law and a 
Court of Equity, such injunction has been re- 
fused even against irreparable injury, if the 
title has not been established at law and no 
action to establish it has been brought. 


Streliey v. Pearson (7), Harman v. Jones (=) 
(3) (1841) 1 Cooper Temp. Cottenham 97. 
(4) .1884) 27 Ch. D. 497. 
(5° (1887! 36 Ch. D. 425; 56 L. J. Ch. 995; 57 L. T. 
734; 836 W. R. 353. 
(6) (1888) 38 Ch. D, 348. 
~ (7) (1880) 15 Ch. D. 113; 43 L. T. 155; 49 L. J. Ch. 
406; 28 W. R. 752. 7 
(8) (1841) Cr. & Ph. 299. 


and Wilson v. Townend (9). In this country, 
however, we are not embarrassed by the dis- 
tinction between a Court of Law and a 
Court of Equity; in any event, in the case 
before us, the plaintiff has commenced a 
suit for declaration of his title and has been 
successful in the original Court. 

The principle, therefore, to be applied here 
is that, ‘unless irreparable injury is threaten- 
ed, the Court will not grant an injunction to 
the plaintiff who is out of possession, as ex- 
plained in Lowndes v. Bettle (10), where thé 
decisions were reviewed and classified by 
Kindersley, V ©. As the learned Judge 
pointed out, the remedy by injunction is 
afforded more liberally toa complainant in, 
possession to protect that possession than to 
one out of possession to protect the property 
until possession can be recovered by law. 


The same doctrine has been recognised in 
numerous decisions in the American Courts 
as based on sound principles of justice, equity. 
and good conscience; and it has been re- 
peatedly ruled that a defendant in possession 
will not be enjoined from the use of the pro- 
perty in controversy, unless itis made to, 
appear that the complainant will otherwise 
lose the fruits of his action if he establishes 
his title. The leading decision upon the 
point is the case of Snyder v. Hopkins (11), 
where Mr. Justice Brewer laid down the 
principle that, pending an action for posses- 
sion, while ‘the title is disputed ard still 
finally undetermined, the defendant ought 
not to be restrained from continuing iw 
possession and from the ordinary natural use 
of the premises and the enjoyment of all 
benefits which flow from such possession. Tf, 
however, the defendant should attempt to 
commit any act in the nature of waste, the 
Court will interfere by injunction to restrain 
him, A similar view was affirmed in Hunt v. 
Steess (12), Williams v. Long (13) and Taylor 
v.. Clark (14). See also Lloyd v. Trimleston 
(15) and Fingal v. Blake (16). Inthe case 
before us, there is no foundation for any 


(9) (1660) 1 Dr. & Sm. 324; 80 L. J. Ch. 25; 6 Jur. 
(N. s.) 1109; 8 L. T. 342; 9 W. R. 30. 

(10) (1864) 33 L. J. Ch. 451; 10 L. T. 55; 4 N. R. 
609; 12 W. R. 399; 10 Jur. (xN. s.) 226. 

(11) (1884) 31 Kansas 557; 3 Pacific. 67. 

(12) (1888) 76 Cal. 620; 17 Pac. 920. 

(13) (1900) 129 Cal. 229; 61 Pac. 1087. 

(14) (1898) 89 Fed. Rep. 7. 

(15) (1829) 2 Molloy 81. 

(16) (1828) 2 Molloy 50, 
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suggestion that the defendants are about to 
commit an act in the nature of waste; the 
plaintiff, therefore, is not entitled to an in- 
junction to restxain them in the enjoyment of 
the properties still in their possession. | 
Apart from the reason just stated, it is 
clear that no injunction ought to be granted 


in the case before us as the plaintiff has 


another adequate remedy. lt is plain that 
the plaintiff can execute theg decree he has 
obtained and thereby obtain full and ample 
It is also obvious that the injury ap- 
prehended by the plaintiff is susceptible of 
perfect pecuniary compensation, in fact, the 
plaintiff has obtained a décree for mesne 
profits during the period of dispossession. 
No doubt, the mere fact that damages are re- 
coverable is no objection to fie grant of an 
injunction in cases where such damages 
would not be an adequate compensation for 
the injury, for instance, where the amount 
of the damage~ annot be accurately computed 
or where the amount cannot be adequately 
proved. Jordeson v. Sutton, Southcou.tes § 
Diyrool Gas Company (17). Here, however, 
there is no solid ground suggested in suppoit 
of the view that the plaintiff will not be 
amply compensated for injury he may suffer 
ff the irjunction is refused. Consequently, 
As an equally efficacious relief is available to 
the plaintiff, the Court will not grant an 
injunction. | 


- Lastly, 
injunction were granted, if 
sarily be of the vaguest description. 
already stated, the plaintiff prays 
that the defendants should be restrained 
from spending any portion of the income of 
the estate except for payment of Government 
revenue and other similar demands or rent 
payable to the superior landlord. This is 
manifestly unreasonable, because the plain- 
tiff. cannot in justice call upon the defendants 
to manage the estate for him at their expense. 
The learned Counsel for the plaintiff, there- 
fore, conceded that the injunction, if granted, 
should be ac framed as to leave it open tothe 
defendants to spend such portion of the 
inccme as might be needed for the manage- 
ment of the estate. But any injunction £0 
framed, would obviously lack precision, and, 
coi acquently, become valueless. If the 


intiff should subsequently apply to this 
7) (1899) 2 Ch. 217; 68 L. J. Ch. 457; 63 J.P. 692; 
. 815; 15 T. L. R. 374. 


it may be observed that if 
must neces- 
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Court to proceed against defendant for 


alleged violation of the injunction, and 
if the defendants should plead: that 
any disputed sums they had spenb were 
needed for the protection of the estate, the 


Court could hardly undertake to determine 
the validity of the objection ; the result would 
be that the injunction, by reason of indefinite- 
ness, would be practically useless. Under 
circumstances like these, when the plaintiff 
really seeks to obtain control over the expendi- 
ture of the income of the disputed propecty 
during the pendency of the litigation, the 
appropriate remedy is rather by the appoint- 
ment of a receiver than by the grant of a 
vague and indefinite injunction. In our 
opinion, the objections we have explained 
are, each of them, fatal to the grant of the 
injunction. 

The result, therefore, is that the Rule is 
discharged with costs. We assess the hearing 
fee at ten gold mohurs. 

Rule atscharged. 


(s. 6. 2 M. W. N. 265; 9 M. L. T. 479.) 
MADRAS HIGH COURT. 
Srconp .CIVIL Arpzar No. 1254 or 1907. 

h January 20, 1911, 
Present:—Mr. Justice Abdur Rahim and 
Mr. Justice Ayling. 
SUBBARAYA REDDI—PGLAINTIFF— 
APPELLANT 
versus 


MANIKKA KOUNDAN AND otpErs— 


DerenDANts— RESPONDENTS. 

Contract Act (IX of 1872), s. 39—Default in perform- 
ance—Right of rescission—Mortgage—Consideration— 
Full consideration not paid—Validity of mortgage to the 
extent of consideration paid. 

Section 39 of the Indian Contract Act confers on 
a party to a contract the right to put an end 
to it where the other party to the contract fails 
to perform his promise in its entirety; in such a 
case the person aggrieved may choose not to avail 
himself of the right and if he does not do so, there is 
no provision of law which requires the contract to 
be treated as having been cancelled. 

Motichand v. Sayun, 29 B. 46 and Bajrangi Sahai v. 
Udit Narain Singh, 10 O. W. N. 932, followed. 

Subba Row v. Devur Chetty, 18 M. 126, referred to, 
. A mortgage-bond, of which the whole considera- 
tion has not been paid, is valid to the extent of the 
money advanced unless the mortgagor has expressly 
put an end to the mortgage. 


Second appeal against the decree of the 
District Court of South Arcot in Appeal Suit 
No. 6 of 1907, presented against the decree 
of the Court of the District Munsif of Villu- 
puram in Original Suit No. 984 of 1905, 


e 
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Facts.--In this case the District Munsif 
held that the mortgage-bondin suit was genuine 
and that Rs. 235 ouly was advanced, though 
the bond recited a consideration of Rs. 490, 
that themortgagee refused to pay the balance 
and he transferred the mortgage to the plain- 
‘tiff for Rs. 200. The mortgagee having thus 
made default in performing his part of the 
contract, the executants of the suit bond were, 
therefore, entitled to cancel the contract 
of mortgage. The mortgagee had no right 
to treat the mortgage valid to the extent 
of Rs. 235 and transfer the same to the 
plaintiff. Vide Subba Row v. Derur 
Chetty (1). On these findings, the District 
Munsif dismissed the plaintiff’s suit. 
There was an appeal to the District Judge 
who observed,— I cannot, however, accede 
to the plaintiff's contention that the con- 
tract of the mortgage has not been can- 
celled. There is no doubt that by not paying 
the full consideration for Exhibit A, Veda- 
natha Ramanuja Chari prevented defendants 
Nos. 1 and 2 from discharging their debt to 
Devanayaga Reddi and thus caused the latter 
to-file O.S .No. 742 of 189? against defendants 
Nos. 1, 2,4 to 9. If defendants have not 
formally cancelled the contract of mortgage 
under section 39 of the Indian Contract Act, 
I am of opinion that a Civil Court is bound 
to treat the original contract as at an end”. 
The District Judge dismissed the appeal. 
Then this second appeal was preferred. 

Mr. T. R. hamachantra Iyer, tor the Appel- 
lant. 

Mr. B. Panchaprgesa Sastri, for the 
spondents, ` 

Judgment.—The plaintiff is an as- 
signee of a mortgage which was executed 
by the defendants in favour of one Vedanatha 
Ramanuja Chariar. The entire amount 
which was to be advanced under the mort- 
gage was Rs. 400, but, as a matter of fact, 
the original mortgagee only advanced Rs. 
235, and we may take it that he refused to 
advance the balance. But it was never 
pleaded that the defendants cancelled the 
mortgage on that account and the plaintiff 
assignee of the mortgage seeks to enforce 
the mortgage to the extent of Rs. 235 actually 
advanced. Thelearned District Judge seems 
to think that, even if the defendarts did not 
in fact put an end to the mortgage by exer- 


cising their rights under section 39 of the 
(1) 18 M. 126, 


Re- 
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Indian Contract Act, the Court must still treat 
the contract as at an end merely by reason 
of the fact that the mortgagee did not advance» 
the entire amount. Section 39, Indian Con- 
tract Act confers on a party to a contract the 
right to put an end to the contract in case 
of default on the part of the other party to 
tke contract to perform his promise in its 
entirety ; but the person aggrieved in such 
a case may choose not to avail himself of the 
right. But, if he does not avail himself of 
the right there is nothing in the law which 
says that the contract must still be treated 
as having been cancelled. For instance, in 
a case like this, it would be clearly inequi- 
table to-permit the defendants, who never 
exercised their right under section 39 or in- 
timated to the mortgagee that the mortgage 
had been put an end to, to turn round and say 
“now that the time for recovering the money 
as’ a personal debt has expired, I will pat 
an end to the mortgage.” The case in Subba 
Row v. Devur Chetty (1), to which the 
learned Judge refers, does not lay down 
any such proposition. On the other hand, 
the view we have expressed is supported 
by the decision in Motichand v. Sagun (2), 
Bajangi Sahat v. Udit Narain Singh (3). 
The learned District Judge has decided against 
the appellant also on the ground that he 
did nèt join his undivided son in the suit, 
but no such question as to the defect of 
parties was ever raised by the defendants, 
and it was not open to the learned District 
Judge to dismiss the suit on that ground. 
We must, therefore, reverse the judgmentsa 
of both the Lower Courts and the plaintiffs 
will have the usual mortgage-decree as pray- 
ed for in the plaint and the costs of the 
suit in all the Courts. The defendants will 
be given three months’ time for payment of 
the decree amount, 


Appeal allowed, 
(2) 29 B. 46 ab p. 60. 


(3) 10 ©. W.N. 932, 


`~ 


/ 
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ABDULKADIR t. BANGARU SWAMI NAICKEN. 
(s. c. 2 M. W. N. 270; 9 M. L. T. 429.) 
MADRAS HIGH COURT. 

- Seconp OsviL APPRAL No. 1940 or 1908. 
February 16, 1971. 
Present:—Mr. Justice Abdur Rahim and 
Mr. Justice Ayling. 

SHBIK ABOULKADIR—PLAINTIFE— 

APPELLANT 
versus 
BANGARU SWAMI NAICKEN AND 
( THERS—D BFENDANIS— RESPONDENTS. 

Plaint—Relief misconceived — Granting of appropriate 
relief—Amendment. 

A suit ought not to be dismissed merely because 
the plaintiff has misconceived the appropriate re- 
liefs to which he was entitled. He should be 
allowed to amend his plaint by inserting a prayer 
for proper reliefs. 

Second appeal against the’decree of the 
District Court of Madura in Appeal Suit 
No. 871 of 1907, presented against the 
decree of ihe Court of the Subordinate 
Judge of Madura West, in Original Suit 
No. 18 of 1906. 

Facts.—Certain land acquisition pro- 
ceedings were before the District Court in 
which an award was made to the effect 
that the money deposited by the Land 
Acquisition Collector into the District 
Court be taken by the defendant in a 
certain manner. Under this order the 
money in depusit was drawn by the 
defendants in the present suit severally. 
The plaintiff in the present suit was no 
party to the land acquisition proceedings, but 
he claimed to have a lease hold interest in 
the land which was taken up by the Govera- 
ment for public purposes. In the plaint he 
at first prayed foran injunction restraining 
the defendants from withdrawing the money 
in deposit ; since the institution of the suit the 
money having been drawn by the defendants 
the plaintif applied to amend his plaint by 
substituting for the original relief the relief 
for a mandatory injunction to the defendants 
to brirg and pay into Court the money 
which they had drawn out of the District 
Court and to have the same invested in 
securities which the Court considers proper 
and direct the defendants to take only a sum 
of Rs. 15 per annum out of the interest which 
might accrue thereon and pay the balance 
to the plaintiff. This was granted by the 
bordinate Judge who held that the 
atory injunction could not be granted 
jurisdiction to grant such is confined 


| 

om 27. 
OASES. 6 [1911 
| strictly to cases where the object is to 
; restore things to their former condition and 
‘that Courts will not interfere by way of 
mandatory injunction where the injury done 


`| is capable of being fully and abundantly com- 


| pensated by a pecuniary sum, while the incon- 
| venience to the other party by granting 
| the injunction would be serious. (Vide Yesob» 
į Damodhar v. Secretary of State for India in 
| Council (1). He was further of opinion that 
the District Court having exercised a 
aaa jurisdiction, he had no jurisdiction 
interfere with the same. Then the 
ie Subordinate Judge went on to consider whe- 
| ther he could not grant compensation to the 
| plaintiff in this suit even if the prayer 
| for a mandatory injunction should fail. 
Being of opinion that he had no juris- 
\diction to grant the injunction, he held 
| that he could not grant an inquiry into the 
[damen The plaintiff appealed to the Dis- 
| trict Judge. The District Judge held that the 
i Subordinate Judge had jurisdiction to go into 
lthe question of damages and passed the fol- 
lowing judgment; — 
“The correct view of the case seems to me 
lto be that the plaintiff has failed to show that 
[the defendants at the ‘time the suit was filed 
{had committed any tortuous acts, which 
jamounted to an invasion of his rights for which 
Be can claim damages or compensation Some 
of the defendants drew ‘out their shares of the 
‘compensation money on the date the suit was 
ifiled, but whetber before or after the filing 
lof the suit is not clear. 
' “Tf it can be shown that some of the defend- 
jamiy drew out their shares of compensation 
lbefore the suit was filed, then the plaintiff 
lwould have a cause of action against them 
for wrongful detention of his property (viz., 
ae proportionate share dae to him as lessee 
in the compensation awarded for the land 
ltaken by Government), and he might be 
allowed to amend his plaint so as to include 
jonly these defendants with a prayer for 
‘an alternative relief as against them for 
jcompensation. 

“The plaintiff, however, has not chosen to 
apply for any such amendment of his plaint 
and it would only lead to multifariousness of 
suits to allow him to sue piecemeal for the 
relief, to which he seems to be entitled, (if 
his statement of the facts of the case is cor- 


(1) 7 B. H. 0. R. 12, 
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rect) against some of the defendants iu a pro- 
perly framed suit. 

On thesegrounds, I decline tointerfere with 
the decree of the lower Court and I dismiss 
the appeal with costs.” 

The plaintiff preferred this second appeal. 
i ng P. S. Siraswamy Iyer, for the Appel- 
ant. 


"a K. Srinivasa Iyengar, for the Respond- 
ents. 

Judgment.—wWe think the lower 
Couris have rightly refused the specific re- 
Tiefs which the plaintiff asked for in the 
plaint. There are no special reasons why 
the money should not be finally distributed 
among the parties entitled to it instead of 
being invested in the manner insisted on by 
the plaintiff before the Subordinate Judge. 
But we think that his suit ought not to have 
been dismissed simply on the ground that 
the plaintiff misconceived the appropriate re- 
liefs to which he was entitled. If the plain- 
tiff be found to be entitled to compensation 
for the lease-hold interest which he alleges 
he had in the land acquired by the Govern- 
ment, there is no good reason why heshould 
be denied that relief. We set aside the 
decrees of the Courts below and grant leave 
to the plaintiff to amend his plaint by insert- 
ing a prayer for proper reliefs. The plain- 
tiff-appellant will bear the costs of the re- 
spondents Nos. 1, 3 and 4 of the present pro- 
ceedings throughout. There will be one set 
of costs for all the defendants, 


Case remanded. 


(s. c. 2 M. W. N. 271; 9 M.L. T. 475.) 
MADRAS HIGH COURT. 
CRIMINAL APPEAL No. 689 or 1910. 
March 3, 1911. 

Present:—Mr. Justice Abdur Rahim and 
Mr. Justice Ayling. 
GOPALAKRISHNA IYER~—Prisonsr— 
APPELLANT 
versus 
EMPEROR—ResponpentT. 

Arms Act (XI of 1878), ss. 19 (f), 20—Concealment 
of arms after arrest. 

The first part of section 20 does not deal with 
cases of concealment or of attempts at concealment, 
made by a man who has armsonhis person, or in a 
bag which he is carrying, or which are otherwise 
in his immediate personal possession, only on beirg 
arrested. Itis meant to deal with cases of conceal- 
ment before arrest, 
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Where an offence under section 19 (f) has been 
commilted, no proceedings ought to be instituted 
without the previous sanction of the District 
If such sanction has not been obtain- 
ed the proceedings are null and void. The absence 
of sanction cannot be treated as a mere irregu- 
larity. é 

‘Appeal against the order of the Court of 
Session of the Ramnad Division, in Case 
No. 34 of the Calendar for 1910, 

Mr. 0. S. Venkatachariar, for the Appel- 
lant. 


Mr: 0. F. Napier, for the Crown. 


Judgment.—aAs regards the truth of 
the main story told by the prosecution wite 
nesses there can belittle doubt. The real 
question is what offence do the facts found by 
the Sessions Judge amount to. The appel- 
lant had no license for the revolvers and the 
cartridges which were found iu his possession 
in arolled-up bag which he was carrying 
when he was arrested at Sivaganga. The 
man was apparently travelling at the time 
and it is quite possible that' he was taking 
the revolvers and the cartridges in the bag 
for convenience of carriage. But it appears 
that after he had been seized by the Police 
he took out the revolvers from the bag and 
was going towards a well with the inten- 
tion of throwing them into it, when he 
was prevented from carrying out his design. 
Further, when under the orders of the Sub- 
Magistrate, to whom he was subsequently 
taken, the accused took out the contents of 
the bag, he tried to conceal some cartridges 
behind a Chombu which he had already 
brought out and placed on the ground, but 
he again failed in his attempt at concealment. 
The question is, do these two attempts at 
concealment bring the case under the first 
part of section 20 of the Indian Arms Act 
XI of 1878, which provides for cases where 
a man has in his possession any arms in such 
a manner as to indicate an intention that his 
possession of the arms may not be known to 
any public servant ? The question is one of 
considerable difficulty, but it would rather 
seem that the Legislature did not intend by 
the first part of section 20 to deal with cases 
of concealment or of attempts at concealment 
made by a man who has arms on his person 
or in a bag which he is carrying or which a 
otherwise in his immediate personal po 
sion, only on being arrested. Itis m 
deal with eases of concealment befo 


4 
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This seems to be indicated by the second 
paragraph of section 20, which expressly; 
provides for cases of concealment and attempts 
at concealment when a house is being search- 
ed under section 25 of the Act. Then the 
words “ conceals or attempts to conceal ” ap- 
pear to have been used in order to distinguish! 
the acts contemplated by this paragraph 
from the acts mentioned in the first paragraph: 
of the section. It would be straining the 


language of the first paragraph of the section, 


to say that aman who attempts to conceal 


arms when arrested, supposing he had no, 
inteution before such arrest of concealing ` 


the fact of his possession of the arms from 


any public servant, has at the moment he! 


makes the attempt to conceal possession of 
the arms intending that such 
should not be known to any public servant. 


At any rate, the Legislature, as it appears : 


from the second paragraph intended to 


discriminate between a case of concealment , 
If the 


at the search from other cases. 
language of the first paragraph be considered 

to be wide enough to cover a case like the ' 
present, it would be wide enough also to cover 

cases expressly dealt with by the second para- 
graph. The result of accepting the con- 
tention of the Crown in this case would be to 

treat the second paragraph of the section as 
superfluous, and this is opposed to the 
ordinary canons of construction of statutes, 
Reside, one may well imagine that the legis- 
lature might not have regarded cases like 

_ the present, where a man finding himself 
P< arrested for being in possession of a re- 
; volver, attempts to throw it away, as being 
an aggravation of the offence which he com- 
mitted in having possession of the revolver 
without license. In this view of the scope of 
section 20, the act of the accused would 
come only under section 19 (f). But section 
29-says that whenan offence under section19 (f) 
his been committed, no proceedings shall be 
instituted without the previous sanction of 
the District Magistrate. The effect of that 
would clearly be that if no such sanction has 
been obtained, all proceedings for an offence 
under section 19 (f) must be null and void 
and the absence of sanction could not be 
reated as a mere irregularity in trial. Mr, 
jer conceded that, if the case does not 
p under section 20 the proceedings must 
aside, The conyiction and sentence 
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will be set aside and the accused immediately 


released from custody, 
Conviction set aside.-. 


(s. c. 2 M. W. N. 275 ; 9 M. L. T. 480.) 
MADRAS HIGH COURT. n 
CRIMINAL APPEAL No. 644 or 1910. 
March 7, 1911. 
Present:—Mr. Justice Sankaran Nair. 
MURUGAIYA NADAN-— APPELLANT— 
PRISONER 
VETEUS 


EM PERO R—Reasponpent. 
Penal Code (Act XLF of 1860), ss. 299, 300—Cul- 
pable homicide not amounting to murder—Provoca- 


possession ! tion. 


Where a person came out in a challenging manner 
to meet the accused and they had a fight in the 
course of which the father of the accused | and him- 
self were stabbed, whereupon the accused struck the 
challanger a blow which caused his death. 

Held, that the offence committed was culpable 
homicide not amounting to murder as there was 
grave provocation enough to deprive the accused of 
self-control and there was great probability that the 
accused acted while he had lost his self-control. 


' Appeal against the order of the Court 
of Session of the Tanjore Division in Case 
No. 48 of the Calendar for 1910. i 

Facts.—The accused was charged with 
, having committed the offence of murder. 
‘The facts of the case are as follows: The ac- 
cused, the deceased, the father of the de- 
‘ceased and the father of the accused all 
lived in the same house. They were members 
‘of an undivided family and had had dis- 
putes in regard to the family property. 
‘They lived in the house as three separate 
families occupying different portions of the 
house. The deceased came one day to the 
house and found the street door bolted 
from inside. He used abusive language for 
which he was rebuked by accused’s grand- 
father, an old man of 100 years, who lived 
with the accused and his family. The de- 
ceased hit the old man for interfering and 
knocked him down. Later on, when the 
accused came home his grandfather told 
him about the deceased and the accused ap- 
pears to have said: “ IfI had been there, I 
would have twisted his head and squeezed 
his throat.” The deceased then came ont 
in a challenging manner. A struggle ensu- 
ed. The deceased had a knife in hig 
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hand and with it wounded the accused in 
three places on his arm. The accused's 
father attempted to separate them, but the 
deceased stabbed him severely on the 
left side of his chest. A few minutes later 
the deceased was sven to fall and the 
accused came from the spot with a knife 
in his hand. It was held by the Sessions 
Judge that unless he could prove the exis- 
tence of exceptional circumstances such AS 
would suffice either to justify his act or to 
reduce it to some lesser offence the accused 
was guilty of murder. The accused was 
silent and the Public Proseeutor contended 
that it was nct open to the accused's pleader 
- to raise any plea on behalf of the accused, 
citing Hira Lal Thakur v. Emperor (1) and 
In re Jamsheer Sirdur (2). The accased’s 
pleader referred to Posput Gope v. Ram 
Bhajan Ojha (8) and contended that a plea of 
self defence should be accepted if there was 
anything in the evidence either for the prose- 
cution or defence to establish it. The Ses- 
sions Judge agreed with the accused’s pleader 
but held that the evidence would not support 
such a plea. Hefound the accused guilty 
of murder and sentenced him to transporta- 
tion for life. 

The accused preferred this appeal. 

Mr. G. S. Ramchandra Iyer, for the 
Appellant. 

The Public Prosecutor, Contra. 

Judgment.—I agree with the Judge 
that the plea of self-defence has not been 
made out. But I am not satisfied that 
the appellant is guilty of murder. It is 
found that the deceased came out of his 
room in a challenging manner to meet the 
accused, and was fighting with him, when 
the fatherof theaccused, Sannyasi, interfered. 
The deceased gave him a severe stab on the 
left side of the chest. He wounded also 
the accused. It was in these circumstances 
that the accused gave the blow that caused 
the death of the deceased. As the deceased 
Mannappan’s knife was found not in or near 
his hand but tucked into his waist cloth, it 
cannot be said that the accused was in any 
danger from the deceased. Therefore, his plea 
of self-defence cannot prevail. But the pro- 
vocation was grave enough to deprive him 


of self-control, and the probabilities are that 
(1) 8C. W. N. 715. 
(2) 10. L. R. €4 at p. 74. 
(3) 1 0. W. N. 645, 


he acted while he had lost his self-control. I 
therefore, set aside the conviction for murder 
and convict him of culpable homicide not 
amounting to mutder and sentence him under 
section 304 of the Indian Penal Code, to 
rigorous imprisonment for five years. 
Conviction varied. 


(s.c. 2 M. W. N. 276; 9 M.L.T. 451.) 
MADRAS HIGH COURT. 
Finst Civit APPBAL No. 138 or 1903. 

` March 3, 1911. 
Present:—Sir Ralph Benson, Judge, and 
Mr. Justice Sundara Aiyar. 

Tus ORIENTAL GOVERNMENT 
SECURITY LIFE ASSURANCE 
COMPANY, LiMITED— DEFENDANT— 
APPELLANT 
versus 


VANTEDU AMMIRAJU AND OTHERS— 


PLAaINTIFFS— RESPONDENTS. 

Life insurance contract —Insurance money, part of 
estate—Debt —Succeasjon certificate under Succession 
Certificate Act’ (VIE of 1889), ss. 4, 16—Married 
Women’s Property (Act III of 1874), not applicable 
to Hindus—lInterest. 

A. insured his life with a Life Insurance Com- 
pany for Rs. 3,000; on his death, his sons claimed 
payment of the amount and produced a succession 
certificate in support of their claim. The company 
wished to be protected against an action by the 
daughters, by a certificate under the Married Women’s 
Property Act: 

Held, (1) That the insurance money formed 
part of the estate of the deceased, though pay- 
able on the death of the insured, and is “a” debt 
due to him within the meaning of section 4 of the 
Succession Certificate Act ; (2) that a production of 
a succession certificate was sufficient protection for 
the Company. 

(3) Under section16 of the Succession Certifi- 
cate Act the certificate was a conclusive title to re. 
cover the amount froth the defendant company. 

(4) The act of the Company in refusing to make 
payment of the whole amount, was wrongful and the 
Company was bound to pay interest, from the date on 
which it was claimed. | 

Cleaver v. Mutual Reserve Fund Life Association, 
(1892) 1 Q. B. 147, 61 L. J. Q. B. 128: 66 L. T. 220; 
40 W. R. 230; 56 J. P. 180, followed. 

Rajamma v. Ramakrishna, 29 M. 121 and Ban- 
chharan Mayandugv. Adyanath Bhattacharjee, 36 C. 
936; 10 C. L. J. 180; 13 C. W. N. 966; 3 Ind. Cas. 492, 
referred to 

The Married Women’s Property Act is not appli- 
cable to Hindus. 


Appeal from the decree of the District 
Court of Rajamundry. 

Mr. D. M. Downing on behalf of the Appe 
lant (Oriental Life Assurance Company), 

The Married’ Women’s Property 
1874, applies also to Hindus; as 
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daughters, the company must be protected 
‘from any claim on thejr part. The com-| 
pany paid the amount in Court and otainéd] 
in their own hands, the sum of Rs. 700 andi 
odd due to the daughters. This they arel 
bound to retain, until the production of the! 
certificate. The retention is not, therefore, 
wrongful, and they are not bound to pay| 
interest, | 

The Hon'ble Mr. T. 
of the sons), — 

The real nature of a life insurance con- 
tract is not generally understood. Though, 
the contract may indicate the persons for 
whose benefit the. insurance was effected, 
still they cannot sue to enforce the contract 
for they are not parties to it. In such a 
case, the insurance amount forms part of | 
the estate of the deceased, and is a debt due! 
to..the deceased within the meaning of sec- | 
tion 4 of Act VII of 1889, and a succession | 
certificate is a sufficient protection. 

It is so far a part of the estate of the | 

“deceased that it is also*open to the insured a 

make a disposition of the insured amount by 
Will, ete., during his life-time. Unless the 
deceased had created a further trust in 
favour of his sons and daughters, so as to! 
give the daughters a distinct interest, succes- | 


V. Seshagiri (on behalt! 





-sion certificate obtained by the sons, is a 
sufficient protection. to the debtor. The 
detention of the money by the company, in 
these circumstances, is a. wrongful with- 
holding, so as to make the company liable for 
interest from the date on which a notice 
was sent to the company that it would be 
claimed. These principles are well laid down | 
in Cleaver v. Mutual Reserve Fund Life | 
Association (1). 9 

Mr. D. M. Downing in reply pointed ont | 
that what the company seeks for, is a- pro- 
tection from being proceeded against by other | 
members of the family, for which purpose 
only they wish to have an assurance. | 

Judgment.—this is an appeal from 
the District Conri of Rajamundry in aani] 
“by the fonr sons of one Nagayya against the! 
. Oriental Life Assurance Company to recover | 
the amount alleged tobe due to them on | 
a life insurance policy dated the 9th Decem- | 
ber 1896, executed by the eompany in favour 
f the said Nagayya. The policy was in- 
ded for the benefit of Nagayya’s wife ard 


(1892) 1 Q. B. 147; 61 D. JQ. B. 128; 66 L. T, 
W. R. 280; 56 J, P, 186. 
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children, He died in 190% leaving four sons 
and two daughters. The sons were all minorg 
and succession certificate, Exhibit B, was 
obtained on their behalf by their maternal.. 
uncle ag their guardian for the amount due 
on the policy. The four sons claimed to 
be entitled to the amount to the exclusion 
of the two daughters of Nagayya on the 
ground that the policy was the ancestral pro- 
perty of Nagayya. But the Company re- 
pudiated their exclusive claim, being of opinion, 
that under the contract of insurance all 
the children -of Nagayya including the 
daughters were entitled to the amouut due 
under the policy Exhibit I in the case. This 
document sets out that the insurance was in- 
tended for the benefit of Nagayya’s wife and 
children and the Company, undertook, on the 
death of Nagayya to pay the amount due to 
the trustee or trustees who may be appointed 
by the assured in terms of the Married 
Women’s Property Act of 1874 by separate 
writing duly executed by him and of which 
the company shall have due notice given 
to them in trust for the benefit of his wife 
Wounterupu Gowerammal and children by her 
marriage and in default of any such trustee or 
trustees to the bereficiary or beneficiaries if 
she, he or they be of age and otherwise capable 
of giving a discharge to the Company and if 
any oneor more of them be not of age then 
jointly those of the beneficiaries who shall 
be of age and to the legal guardian of such 
of them as shall not be of age? We may 
point out that the Married Women’s Pro- 
perty Act is not applicable to Hindus. The 
Company overlooked this important circum- 
stance and a printed form of policy appro- 
priate to cases to which the Act would be 
applicable, was used for the occasion. One 
cf the daughters died subsequently, and the 
Company required the production of an order 
appointing some one as guardian to the 
minors under the Guardians and Wards Act, 
VIII of 1890, and a succession certificate for- 
ihe share which according to them was due 
to the deceased daughter and they took up 
the position that tke certificate granted for 
the policy amount as a debt lo the deceased 
Nagayya was of no use (see their letter 
Exhibit E dated the 6th October 1904 to 
the plaintiff's pleader Mr. Venkata Reddi). 
The first plaintiffon the 17th October 1904 
wote tothe Company stating that he had 
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atlaimed majority; that he was the guardian 
of His minor brothers under the Ilindu Law 
“and was entitled to receive the Policy money 
without any order appointing him as guardian 
under Act VIII of 1890, but offering to 
obtain such an order if insisted on and 
wished to know whether the Company would 
be prepared to pay him four-sixths of the 
amount due to himself and his brothers 
leaving the question. of their right to the 
remaining two-sixths lo be determined by a 
Court of competent jurisdiction (see Exhibit 
VII). He also pointed ont in the letter 
that the Additional Sub-Court of Rajamundry 
had decided ina suit brought by the son 
of the deceased daughter claiming a portion 
of the Policy amount against Nagyya’s 


sons that the daughter was not entitled to | 


any share of the Policy money. The Com- 
pany replied declining to accept the decision 
of the Additional Subordinate Uourt as con- 
cluding the right of the daughters and 
stating that the amount due on the policy 
was not part of the estate of the deceased 
Nagayya, and insisting on the production 
of an order under Act VIII of 1890, re- 
ferred to in their previous letter. They 
subsequently offered, however, by letter dated 
the 31st October 1905 to pay the Ist plain- 
tiff his one-sixth share of tke amount, but 
insisted, with respect to the remainder, on 
the production of a guardianship order and 
succession certificate which they had already 
demanded. The first plaintiff by another 
letter dated the 6th November 1905, 
pointed out the difficulty in obtaining an 
order’ appointing a guardian to his minor 
brothers as the property belonged to his 
undivided family and offering to give an 
indemnity bund, with respect to the amount 
due to his minor brothers. But the Com- 
pany adhered tothe position already taken 
up by it, In their defence to the suit also 
the Company took up the same position 
and contended that the plaintiffs were entitl- 
ed only to four-sixths of the policy amount. 
The District Judge held that the premia 
fund for the policy came out of the joint 
family property of Nagayya and his children 
and that the plaintiffs alone were entitlcd 
‘to the amount. This finding has not been 
impeached before us, and the plaintiff’s title 
to recover the whole amount is admitted. 
There can be no doubt that this view is 


correct. See Rajama v. Rama Krishnayya 
(2) and Mahadeca Rendia v. Rama Narayyana 
Randia. The Company denied the plain- 
tiff’s claim for any interest. The plaintiffs 
alleged that they were entitled to it from the 
9th July 1904, the date when the plaintiff's 
guardian first gave notice that interest would 
be charged. The District Judge held that 
the plaintiffs were entitled to interest on 
Rs. 1,461-2-8, a four-sixths of the amount 
due, from the 9th October 1904, when the 
Company refused to recognise the succession 
certificate Exhibit B and insisted on the pro- 
duction of the guardianship order and suc- 
cession certificate for the deceased daughter's 
one sixth share, up to the 26th February 
1906, on which date the Company paid the 
above amount into Court. But he held, that 
with regard to the remaining two-sixths share, 
having regard to the terms of the policy, the 
Company was justified in withholding pay- 
ment as the proof now given in respect of 
the plaintiff’s claim for such share was not 
before the Company, and it would not be in 
a safe position in paying it to the plaint- 
iffs. The fourth issue in the case was 
whether the plaintiffs are entitled to collect 
the whole amount under tke succession certis 
ficate obtained by them from the District 
Court. The District Judge observes that 
it was conceded for the plaintiffs that the 
finding onthis issue should be in favour of 
the Company. The learned Counsel for the 
appellant centends that the reason given by 
the lower Court for disallowing interest on 
the two-sixths share is equally applicable 
to the sum of Rs. 1,461-2-8, that the Com- 
pany had no proof that the policy was joint 
family property, and that the Company was 
justified in requiring a guardianship order for 
the minor sons, Mr. Seshagiri Aiyar for the 
respondents contends that the amount due on 
the policy was a “debt due to the deceased”; 
that the succession certificate (Exhibit B) 
gave a conclusive title to the sons of Nagayya 
to recover it from the Company, and that the 
Company was in law guilty of wrongful 
detention of the money in refusing to re- 
cognise the piaintiff’s title to recover it under 
Exbibit B; that the admission made by the 
plaintiff’s pleader in the lower Court rr 

lating to a question of law is not bindin- 


(2) 29 M. 121, 
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his clients. We are of opinion that his 
contention is well-founded and must be up- 
held. Beyond obtaining the policy Exhibit 
T, Nagayya took no steps to create any trust 
in favour of his wife and children with res- 
pect to the policy. The decision in Oleaver 
v. Mutual Reserve Fund Life Association(1), is 
exactly applicabe to this case and shows con- 
clusively that ‘the policy was part of the 
estate of Nagayya and that his heirs were 
entitled to the payment of the money on 
his death. In that case one James May- 
brick effected insurance on his life with 
the Assurance Company for a sum of money 
in favour of hi8 wife. The Company pro- 
mised by the policy to pay the ‘amount to 
the wife if living at the time of the death 
of the insured. The question arose whether 
the executors of James Maybrick’s Will were 
entitled to sue the Company, upon the policy 
granted by it to the testator. There was 
another important question in the case to 
which it is not necessary to refer here. The 
Court of Appeal held that, apart from the 
Married Women’s Property Act, no one 
would have any right under the policy ex- 
cept the assured and his representatives: 
Lord Esher, Master of the Rolls, observes. 
“Ahe contract is with the husband and with 
nobody else. The wife is no party to it. 
Apart from the statute, the right to sue 
on such a contract would clearly pass to the 
. the legal personal representatives of the 
husband, The promise is one which could 
only take effect upon his death, and, therefore, 


3 St must be meant to be enforced by them. 


The condition in which the money is to be- 
come payable is, the death of James Maybrick.” 


“Apart from the statute, what would be 
the effect of making the money payable to 
the wif.? It seems to me that as between 
the executors and the 
could hare no effect. She is no party to 
the contract and I do not think that the 
defendants could have any right to follow 
the money they were bound to pay and 
consider how the executors might apply 
it. It does not seem to me that, apart 
from such a policy would 


defendants it . 


could not have interfered. I think that, 
apart from the statute, no interest woald 
have passed to the wife by reason merely 
of! her being named’ in the policy; and if 
the husband wished any such interest to 
pass to her, he must have left the money 
to| her by Will or settled it upon her daring 
his life. Otherwise, it would have passed to 
his executors or administrators.” Fry, Lord 
Justice, says: “Independently of the Married 
Women’s Property Act, 1882, the effect of 
this transaction was, in my opinion, to create 
a contract by the defendants with James 
Maybrick that the defendants would, in the 
event which has occurred, pay Florence May- 
btick two thousand pounds assured; it would 
break by non-payment to her, but the 
cause of action resulting from such breach 
would vest in the executors of the assured 
ard not in the payee. She was, independently 
of the statute, a stranger to the contract; it 
might have been put an end to by the 
contracting parties without her consent, and 
the breach of it would have given her no 
chuse of action against any one.” In Ra- 
jamma v. Rama Krishnayys (2), this Court 
held that the widow of a person holding a policy 
of insurance would ba entitled to succession 
certificate if it was his self-acquired pro- 
porty. In Banchharan Mayundag v. Adya- 
nath Bhattacharjee (3), the Full Bench of the 
Calentta High Court held that the fact that 
2 debt existing during the life-time of the 
creditor was not payable until after his 
death did not affect its being a part of his 
estate and that a decree could not be passed. 
for it in favour of his representatives without 
a succession certificate. We are clearly of 
opinion that the policy money was part of 
the estate of the deceased Nagayya and that 
under section 16 of the Succession Certificate 
‘Act, the plaintiffs obtained a conclusive 
title to recover it from the defendant coms 
pany and that the company acted wrongly 
jin refusing to make payment and that the 
idecisign of the District Court awarding in- 
terest to the plaintiffs is right. We dismiss 
tthe appeal with costs. 
É Appeal dismissed. 


' (3) 36 C. 986; 10 C. L. J. 180; 13 0. W. N. 966; 8 
‘Ind. Cas. 492. 
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(s. c. 9 M. L. T. 872.) 

MADRAS HIGH COURT. 
APPEAL AGAINST ORDER No. 64 oF 1910. 
February 16, 1911. 
Present:—Mr. Justice Abdur Rahim and 
Mr. Justice Ayling. 
SOWDAGER NABHBEKAN SAHIB— 
PLAINTIFF—APPELLANT 
versus 


T. 5. MOHAMMAD HUSSAIN SAHIB— 
DEFENDANT— RESPONDENT, - 

‘Civil Procedure Code (Act XIV of 1882), s. 16—Suit 
for recovery of price of lands—Jurisdiction—Small 

Cause suit—Provincial Small Cause Courts Act (IX of 
1887), s. 23, effect of. 

A suit torecoyer unpaid purchase-money of land 
is not a suit for the determination of aright to, or in- 
terestinimmoveable property and is cognizable- by 
a Small Cause Court. 

Section 16 of the Civil Procedure Code, 1882, does 
not preclude all Courts, other than the Court with- 
in whose local jurisdiction certain immoveable pro- 
perty is situated, from trying any question re- 
lating to title to that property where itis merely in- 
cidental to the reliefs which the plaintiff seeks by 
his suit. 

Whereas Small Cause Court returns a plaint 
under section 23 of the Provincial Small Cause 
Courts Act for presentation to the proper Court 
on the ground that the relief claimed bv the plain- 
tiff depends on proof of plaintiff’s title to land, it is 
not incumbent on the plaintiff to present the 
plaint to the Court having local jurisdiction over the 
property. He may present his plaint to any Civil 
Court which has jurisdiction to try the suit. 

The effect of an order under section 23 is merely 
to remove the har to the jurisdiction of the ordinary 
Courts imposed by section 16 of the Provincial Small” 
Cause Courts Act. : 

Veeraraghava v. Rrishnasami, 6 M. 344 and Ahmad 
Khan v. Abdul Rahman Khan, 26 A. 603, followed. 

Matur Subbayya v. Kota Krishnaiya, 28 M. 227, not 
approved. 

Appeal against the order of the Temporary 
Subordinate Judge’s Court of Guntur in A. 
S. No. 152 of 1907 (O. S. No. 582 of 1905 
on the file of the District Munsif’s Court of 
Guntur) dated the 5th day of February 
1910. 


Judg ment.—The appellant instituted 
this snit in the District Munsifs Court at 
Guntur in its ordinary civil jurisdiction in 
order to recover a certain sum of money 
which the defendant had agreed to pay to 
the Government as consideration for a cer- 
tain parcel of land situate in Tenali, which 
the plaintiff, who had orginally acquired the 
land from the Government, sold to the defend- 
ant and which the defendant failed to pay 
as required by the contract. We have no 
doubt that such a suit is nota suit for the 
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determination of a right to, or an interest in, 
immoveable property, within the meaning of 
section 16, Civil Procedure Code of 1882, 
although by reason of the defence set up by 
the defendants the plaintiff's right to recover 
the money may incidentally involve the de- 
termination of the plaintiff's right to im- 
moveable property. Sub-section (d) applies 
only to suits the object of which is to obtain a 
determination of the title to immoveable pro- 
perty, and obviously it was not intended by 
that section to preclude all Courts other than 
the Court within whose local jurisdiction 
certain immoveable property is situated 
from trying any question relating to title 
to that property where it is merely inci- 
dental tu the reliefs which the plaintiff 
really seeks by his suit. The cases of Vira- 
raghaca v. Krishnasawamt (1) and Ahmad 
Khan v. Abdul Rahman Khan (2) are clear 
authorities for this view. Our attention has, 
however, been drawn by the learned Counsel 
for the respondent to Maturi Subbayya v. Kota 
Krishnayya (3) which holds that a suit for the 
recovery of unpaid purchase-money is a suit 
to which section 16, sub-section (D), applies. 
That is not exactly the case here; but it 
seems {io us that the principle of that de- 
cision, if we are prepared to accept it, would 
apply to the present case. We are unable, 
however, with great deference to the learned 
Judges who decided Matur Subbayya v, Kota 
Krishnayya (3), to accept this interpretation 
of the section. It does not appear that the 


decision reported in Viraraghava v. Krishna:. 


swami (1) and _damad Khan v. Abdul 
Rahman Khan (2) were brought to their 
notice and it does not seem to us that a 
suit to recover unpaid purchase-money 
can well be called a suit for the determi- 
nation of a right to, or interest in, im- 
moveable property, 

The next question relates to 
construction of section 23, Provincial Sma 
Cause Courts Act. The facts which raise 
that question’ are these. The plaint in this 
suit was first presented in the District Mun- 
sif’s Court at Guntur in its small cause juris- 
diction but the District Munsif, holding upon 
the pleadings that the relief claimed by th 
plaintiff depended upon the proof of 
‘plaintiff’s title to the parcel of land so 

(1) 6 M. 344. 

(2) 26 A. 603. 

(3) 28_M. 227 


the proper 
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the plaintiff to the defendant, returned the 
plaint for presentation to the proper Court. 
The plaintiff then filed the plaint in the same 
District Munsif’s Court in its ordinary juris- 
diction and he tried the suit and decreed it 
in favour of the plaintiff. It is contended in 
support of the Subordinate Judge’s judgment 
that, when the plaint was returned under 
section 23 of the Provincial Small Cause 
Courts Act for presentation to the proper 


Court, it could only be presented to the Court. 


within whose local jurisdiction the Jand was 
situate. We are unable to accede to this 
contention. The section does not say that 
the plaint is to be presented to the Court hav- 
ing local jurisdiction over the property but to 
the Cout having jurisdiction to determine the 
title. Ifthe.Guntur District Munsif’s Court 
had jurisdiction as we have held thatit had, to 
determine ihe question of title to the land 
in Tenali, in a suit in which that question 
arose incidentally, section 23 of the Provincial 
Small Cause Courts Act cannot help the de- 
fendant, The effect of an order under sec- 
tion 23 is merely to remove the bar to the 
jurisdiction of the ordinary Courts imposed 
by section 16 of the Provincial Small Cause 
Courts Act. The decree of the Subordinate 
Judge will be set aside and he will be direct- 
ed to dispose of the appeal according to law. 
Costs will abide the result; 


Decree set aside. 





z (s. c. 18 ©. L. J. 432. 
CALCUTTA HIGH COURT. 
WA MISCELLANEOUS Civic APPEAL No, 595 
or 1910. 
February 24, 1911. 
Present:—Mr. Justice Mookerjee and 
Mr. Justice Teunon. 
GOJ.AB CHAND— JUDGMENT-DEBTOR— 
APPELLANT 
versus 


BAHURIA RAM MURAT KOER— 


DEORRE-HOLDER— RESPONDENT. 

Court-fees—Eatension of time originally fixed for pay- 
ment of Court-fees—Power of Court— Mesne profits, 
assessment of—Court-Fees Act (VII of 1870), s. 11— 
‘Civil Procedure Code (Act V of 1908), ss. 148, 149. 

A Court has power under section 11 of the 
Court-Fees Act to enlarge the time originally fixed 
p the payment of Court-fees, even when ap- 
tionto enlarge the time is made after the ex- 
the time within which the Court-fees were 
to be paid. 
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Appeal heard under Order XLT, rule 11 of 
the Code of Civil Procedare, from the order 
of the District Judge of Saran, dated the 13th 
September, 1910, affirming that of the Sub- 
ordinate Judge of Saran, dated the 31st March 
1909. 

Babus Dwarka Nath Mitter and Bejoy 
Kumar Bhattacharjee, for the Appellant. 

Judgment.—tThis is an appeal! on 
behalf of the judgment-debtor against an 
order made in the course of proceedings for 
assessment of mesne profits as directed by the 
decree in the suit. Upon the application 
of the decree-holders, the mesne profits were 
assessed; it was then found that the Court- 
fees paid on the plaint were insufficient. 
They were, therefore, directed under section 11 
of the Court-Fees Act to pay the additional 
fees within a week from the 6th April 1910. 
The Court-fees, however, were not paid till 
the 14th May, 1910, when the decree-holders 
prayed that the time fixed for payment 
might be enlarged. This application was 
granted, and the fees accepted. Thereupon 
the judgment-debtor objected that the Court 
had no jurisdiction to extend the time and 
that it was obligatory upon the Court to 
dismiss the application for mesne profits 
under section 11 of the Court-Fees Act. 
This objection was overruled. The judg- 
ment-debtor thereupon appealed to the Dis- 
trict Judge. He has held that the order in 
question was not open to appeal and that at 
any rate there was no substance in the objec- 
tion of the judgment-debtor. 

The judgment-debtor has now appealed to 
this Court, and on his behalf it has been con- 
tended that section 148 of the Code of 
1908 has no application to this case, as the 
order for payment of additional Court-fees 
was made under section 11 of the Court 
Fees Act. It has further been urged upon the 
authority of the decision of this Court in the 
caseof Kewal Kishan Singhv. Sookhari (1) that ` 
it was not competent to the Court to make’ 
any order other than one of dismissal of the 
appligation. In our opinion, there is noforce 
in these contentions. In the first place, the 
case upon which reliance has been placed is 
clearly distinguishable. There an application 
had been made for assessmentofmesne profits. 
The mesne profits were assessed and the 
decree-holder was called upon to pay the 


additional Court-fees within a time prescrib- 
(1) 24C. 173; 1 C. W. N. 243, 
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ed. He failed to carry out the order of the 
Court, and the application was dismissed. 
He subsequently made another application 
for assessment of mesne profits. It was 
ruled, under those circumstances, that the 
second application could not be maintained 
and that the proper course for the decree- 
holder to pursue was to take appropriate 
steps for revival of the previous applica- 
tiou. Itis worthy oť note that the sabse- 
quent decision of this Court in the case 


of Ram Kishore Ghose v. Gopi Kant Shaha (2), - 


shows that even this doctrine is of a limited 
application. In any event, this principle can 
have no possible application to the facts of 
the present case, because here the application 
has not been dismissed; the Court has, on the 
other hand, extended the time and accepted 
the Court-fees tendered. But it has been 
argued that section 148 of the Code of 1908 
has no application, because that section applies 
only to acts prescribed or allowed by the Code. 
It is not necessary, however, to decide 
whether section 148 has any direct application 
here, though the view may possibly be main- 
tained that even independently of section 11 
of the Court-Fees Act, the Court might have 
proceeded under section 149 of the Code of 
1908 in which event section 148 wonld have 
been applicable. But even if it be conceded 
that section 148 has no application, we 
think that it is not a reasonable constraction 
of section 11 of the Court-Fees Act, to hold 
that the Court has no power to enlarge the 
time originally fixed for the payment of 
Court fees. A similar question was raised 
with reference to the provisions of section 
549 of the Code of 1822 which authorizes the 
Appellate Court to require security for costs 
from the appellant. Tha section provides 
that if the security demanded, be not furnish- 
ed within such time as the Court orders, 
the Court shall reject the appeal. Upona 
construction of this provision, it was argued 
in two cases that once the time granted by 
the Court had expired, it was not competent 
to the Court to enlarge the time. But this 
view was negativea by their Lordships of the 
Judicial Committee. Rajab Ali v. Amir 
Hossain (8) and Badri Narain v. Sheo Koer 
(4). Inthe latter case Sir Richard Couch 
observed that the words “if such security be 


(2) 28 0. 242. 
(8) 170.1, i 
(4) 170. 512; 17 I. A. 1. 
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not furnished within such time as the Court 
orders, the Court shall reject the appeal” ap- 
peared to be consistent with the Court having 
power to make fresh orders with regard to 
the time within which the security should 
be furnished and not to fetter in the way 
that was contended for by the learned Counsel, 
that having once made an order and fixed a 
time they could make no alteration in it, no 
matter what circumstances might occur which 
would render it impossible for that order to 
be complied with, that would not be a 
reasonable construction of that Act; the other 
construction was a reasonable one, that the 
application to the Court to enlarge the 
time for giving security might be made 
either before or after the expiration of the 
time within which the security had been 
ordered to be furnished, and the Court might 
thereupon enlarge the time according to any 
necessity which might arise, where it was 
proper that they should do so, This principle 
of construction is, in our opinion, clearly 
applicable to the provisions of section 11 of 
the Court-Fees Act. The course pursued 
by the Court of first instance was, therefore, 
right in the circumstances of this case, and 
no reason has been shown why we should 


interfere with the exercise of discretion 
by that Court. The appeal is, therefore, dis- 
missed. 


Appeal ‘dismissed, 





(s. c. 13 C. L. J. 447.) 
CALCUTTA HIGH COURT. 
Seconp Civit Apprat No. 781 or 1908. 
May 16, 1910. 

Present:—Myr. Justice Mookerjee and 

Mr. Justice Carnduff, 

CHARU CHANDRA PAL AND orgaers— 
PLAINTIFFS — A PPELLANTS 
Versus 


KALIDAS CHANDRA—Derenpant— 


RESPONDENT, 
Administrator—Alienation without leave of Court— 
Voidable, not void—Benefit to estate—Re-payment of 
debt of owner of property—Avoidance of alienation— 
Keeping advantage obtained under alienation—Probate 
and Administration Act (V of 1881), s. 90. 

An alienation by an administrator without le: 
of the Court, where such leave is necessary uy 
section 90 of the Probate and Administration 
not void but merely voidable; and, conseque 
person who is entitled to avoid the transa 
to be allowed todo so in such a m 
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enable him to recover property which would other- 
wise be lost to him and at the same time to keep the 
money or other advantages which he has obtained 
under it. 3 

The Eastern Mortgage and Agency Co. Ld. v. Rebati 
Kumar Roy, 3 0, L. J. 260, followed. 

Where it is found that an administrator created 
a mortgage without the permission of the Court, but 
he did it forthe benefit of theestate, that is, to re-pay 
a loan taken by the original owner, the mortgage 
should not be avoided unconditionally; and when the 
plaintiff does tot offer to pay off the mortgage, the 
transaction cannot be set aside. 


Appealfrom thedecree of the District Judge 
of 24-Pergannas, dated the 2nd January 1908, 
confirming that of the Subordinate Judge 
of 24-Parganuas, dated the 8th September 
1906. 

Babu Bepin Behary Ghose, for the Appel- 
lants. 

Babu Debendra Chandra Mullick, for ihe 
Respondent. 

Judgment.—this is an appeal on 
behalf of the plaintiffs in a suit for declara- 
tion thab a mortgage executed by their 
mother, as administratrix to the estate of 
their maternal grandfather, is not binding 
upon them as reversionary heirs. The learn- 
ed Judge in the Court below has found that 
this mortgage was executed by the adminis- 
tratrix in order to re-pay a loan taken by 
the maternal grandfather of the plaintiffs. 
He has further held that, although this 
mortgage was created without the previous 
permission of the Court as required by 
section 90 sub-section (8) of the Probate 
and Administration Act and was conse- 
quently voidable, yet as the transaction was 


for tue benefit of the estate, the plaintiffs | 


“ought not to be allowed to avoid it except 
upon equitable terms. In this view the 
District Judge has dismissed the suit. In 


our opinion, the decree made by the District | 


Judge is just and ought to be affirmed. It 
has been pointed out by this Court in the | 
case of The Eastern Mortgage and Agency Co. | 
Ld. v. Rebati Kumar Rey (1), that an aliena- | 
tion by an administrator without leave of 
the Court where such leave is necessary: 
under section 90 of the Probate and Ad-, 
ministration Act, is not void but merely! 
voidable; and, consequuntly, no person who; 
js entitled to avoid the transaction ought to 
e allowed to do so in such a manner as to 
le him to recover property which would 
ise be lost to him and at the same 


BIL. J 260. | 
| 
| 


| 
| 4 
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time to keep the money or other advantages 
which he has obtained under it. In the 
present case, the plaintiffs have not offéred 
to pay up the mortgagee, whose money went 
tọ satisfy the debt of their maternal grand- 
father. Consequently, they are not entitled 
to obtain the declaration which they seek. 
They cannot be permitted to take his estate 
hile they refuse to bear the burden of 
is debts. The District Judge has cor- 
rectly found that the plaintiffs as rover- 
dionary heirs are persons interested in the 
property, at whose instance the mortgage 
may be avoided under section 90, but they 
are not entitled to avoid it unconditionally 
s they seek to do. The result, therefore, 
is that the decree made by the Court be- 
low must be affirmed and this appeal dis- 
missed with costs. 


l Appeal dismissed. 


` 


(s. c. 13 C. L. J. 454.) 
CALCUITA HIGH COURT. 
REGULAR Civit AppgaL NO. 385 or 1909. 

May 5, 1910. 
Present:—Mr. Justice Mookerjee and 
Mr. Justice Carnduff. 

HEMANTA KUMAR GHOSH—Derenpant 

— APPELLANT 
, versus - 
RAJENDRA BALA DASI—Puarntivr— 

h RESPONDENT. 

Bengal Tenancy Act (VIII of 1885), s. 171—Under- 
tenure-holder, deposit by—Saving superior tenure from 
| sale for arrears of rent— Sale likely to be brought about 
| partially by reason of his own default— Equitable 

defence. 

An under-tenure-holder, who has saved a superior 

| tenure from sale in execution of a decree for arrears 
of rent by a deposit under section 171 of the Bengal 
Tenancy Act, is entitled to maintain a suit for the 
recovery of the amount deposited by him by enforc- 
ing the charge created in his favour by the section 


| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 


| although the impending sale was likely to be brought 


about partially, at any rate, by reason’ of his own 
default. 

But to sucha claim the defendant is entitled to 
interpose an equitable defence. 

If it is established that part of the sum deposited 
by bim to avert the sale was payable by him to 
the superior landlord, he is not entitled to recover 
that sum. ; 


Appeal from the decree of the Subor- 
dinate Judge of Khulna, dated the 4th Jung 
1909. 
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entitled to ten-sixteenth of the sum deposit- 


. ed by her. The equitable defence, if it 
prevails at all, will be operative only 
against the six-sixteenth share. Costs of 


this appeal will abide the result. We assess 


the hearing fee at five gold mohurs. 
Appeal aliowed; Cuse remanded. ` 


—— 


(s. c. 15 C. W. N. 441; 9 M. L. T. 415.) 
PRIVY COUNCIL, 
APPEAL FROM THE Mapras Hiea Covurr. 
February 15, 1911. 
Present:—ULord Macnaghten, Lord Robson, 
Sir Arthur Wilson and Mr. Ameer Ali. 
LINGAM KRISHNA BHUPATI DH A 
GARU—Derrenpant—A PPELLANT 
versus 
SRI MIRZA SRI PASUPATI VIJAYA- 
RAMA GAJAPATIRAJ MAHARAJA 
MANYA SULTAN BAHADUR 
or VIZIANAGRAM— PLAINTIFE— 


RESPONDENT. 

Morigaye—Sinple or anomalous —Mortgagee’s option to 
take posseesion on default of payment of interest —Decree 
for sale, whether mortgagee entitled to—Agréement to 

aa mortgage-bond contained a covenant to the 
effect that if the whole or a portion of the interest 
mains unpaid by the due date, the mortgagee shall 
possession of the mortgaged properties im- 
ely thereafter and enjoy the said properties as 
-sufructuary mortgage, and the profit shall 
towards the interest of this document. 
ficient for the interest, the mortgagor 
deficit interest on the liability of the 
over other properties and himself. 
ided that after the discharge 
nd interest of this document, 
ive back the mortgage 
nd the title-deeds. For 
his document, this 

wr and his heirs and 
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the aiternative for possession of the mortgage 
property,in the event of the mortgage not 
being redeemed. The plaint contained an 
offer to redeem. The defence was that a 
suit to enforce the mortgage by a suit for 
sale, does not lie; the mortgage was an ano- 
malous mortgage, and the mortgagee was en- 
titled to possession of the property only. 

Both the Courts below overraled the de- 
fendant’s objection and gave a decree to the 
plaintiff for sale. The defendant appealed. ~~ 

Mr. A. Cohen, K. O. and Mr. Dunne, for the- 
Defendant-Appellant. ; 

Sir R. Finlay, K. O., and Messrs. D. De: 
Gruyther, K. O., and Brown, for the Plaintiff- 
Respondent. 5 

Judgment. | 

Lord Macnaghten. —lt seems to their Lord- 
ships that this case is perfectly clear and the 
judgment appealed from perfectly right. 

The mortgagee advanced a large sum of 
money on terms very favourable to the mort- 
gagor. At the same time, he retained the posi- 
tion of a simple mortgagee. That is so ex- 
pressed in the deed itself. The mortgagor has 
not fulfilled the obligations he undertook. 
After prolonged forbearance and fifteen years 
after the mortgage was made, the mortgagee, 
whose interest is greatly in arrear, comes. 
forward andsays: “ I ama simple mortgagee,” 
and he asks the Court to enforce his rights. 
The decree was a matter of course. 

Tl:eir Lordships will, therefore, humbly ad- 
vise His Majesty to dismiss the appeal and 
the appellant must pay the costs. i 

Solicitors: Messrs. Chapman, Walker and 
Shephard, for the Appellant. 

Solicitor: Mr. D. Grané, for the Respondent. 


Appeal dismissed. 


(s. c. 15 C. W. N. 443; 9 M. L. T. 446; 8 A. L. J. 480.) 
Y PRIVY COUNCIL. 
AppeaL From THE CaLcoTra Hieu Court. 
February 28, 1911. 
resent: Lord Macnaghten, Lord Mersey, 
rd Robson, Sir Arthur Wilson and 
Mr. Ameer Ali. 
TAHOMED JAN—Ptaintize— 
APPELLAMT 
` Versus 
GA BISHUN SINGH AND 


DEFENDANTS — RESPONDENTS. 
| CIX of 1872), ss, 59, 60—Appropriation 
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Babu Basanta Coomar Bose, Dr. Sarat 
Chandra Basak, Babus Harthar Prasad Sinha 
and Raghunath Singh, for the Appellant. 

Babus Jogesh Chandra Roy and Sarat 
Ohandra Ghose, for the Respondent. 

dJudgment.—tThe question of law 
raised in this appeal relates to the- rights 
of an under-tenure-holder who has saved a 
superior tenure from sale in execution of 
a decree for arrears of rent by a deposit 

“under section 171 of the Bengal Tenancy 
„Act, when it is found that the impending 
vale was likely tobe brought about partially 
4 any rate by reason of his own default. 

There is no controversy as to the facts 
which have givenrise to the present litiga- 
tion. On the 26th January 1835, one 
Shama Sundari granted a darputni lease in 
respect of theland which hasbeen subsequently 
acquired by the present appellant by pur- 
chase in 1905. On the 17th June 1895, 
the then holder of the dargant? executed an 
ijara lease for 40 years in respect of six- 
annas share of the land comprised in the 
darganti, The first plaintiff is the present 
holder of the jara interest. Under the 
terms of zara contract, Rs. 500 was fixed 
as “the annual rent; but out of this sum 
the ¢jaradur was to pay Rs. 236 and odd 
to Shama Sundari and the balance Rs. 263 
and odd to the dargantédar. On the Ist 
July 1907, Shama Sundari obtained a decree 
for arrears of rent against the recorded 
dargantidar, She took out execution and as 
the property was about to be sold, the two 
Plaintiffs averted the sale by a deposit 
of Rs. 8,421.6 under the Bengal 
Tenancy Act. Out of this sum, the first 
plaintiff who is the holder of the ijara 
interest deposited Rs. 7,000 ; the remainder 
was deposited by the second plaintiff, who 
is the tenant under her. On the 8th 
April 1908, the plaintiffs commenced the 
present action for recovery of this sum by 
enforcing the charge created in their favour 
by section 171 of the Bengal Tenancy Act. 
One of the defences raised to the clai 
was to the effect that as the first plainti 
herself in default the suit was not m 
able. The Court below has ove 
objection, and, in our opinion, ve 
On behalf of the appellant 
contended, however, that alt; 
may be maintainable, the fir 
not entitled to recover the en 


‘In so far, therefore, a 


posited by her, inasmuch as the sale which 
she averted by the deposit was about to 
take place, partially at any rate,owing to 
her own default. This contention is clear- 
ly just. There can be no quéstion that if 
it is established that the first plaintiff 
failed to pay the head-rent due to Shama 
Sundari as agreed upon by the wWaradar 
under the contract of the 17th June, 1895, 
the defendant-appellant is entitled to urge 
that_ such amount should be deducted 
from the claim. No doubt, section 171 of 
the Bengal Tenancy Act provides that the 
person who averts the saleis to obtain a 
charge upon the property saved and is also 
entitled to be placed in possession of the 
tenure or holding. The section, however, 
expressly provides that nothing therein sha)] 
affect. any other remedy. to which any 
such person would be entitled. The plain- 
tiffs in this case have not availed them. 
selves of their remedy under section 
171; they have not prayed to be placed 
in possession of the tenure but they have 


asked for recovery of the money. To 
such a claim the defendant is entitled 
to interpose an equitable defence. But 































it is necessary for the determination of this 
point to send back the case to the § 
ordinate Judge, because the question 
ther the first plaintiff was in default 
has not been investigated. In: 
the second plaintiff is concerne 
ceded by the learned Vakil for 

that this equitable defen 


is concerned, if it is 
of the sum deposit, 
sale was payabl 
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of payment to specified debt—Amount credited to 
another debt by creditor without consent of debtor, if 
walid—Revenwe sale—Payment of specifled arrear— 
Appropriation to other arrear by Collector, if legal—Sale 
for specified arrears, if valid. : 

Where money is expressly paid by a debtor to 
satisfy a specified debi, and it is reccived and 
acknowledged on that account, it is uot in the power 
of one of the parties to the transaction, without the 
assent of the others, to vary the effect of the trans- 
action by altering the appropriation in which both 
originally concurred. ; 

A proprietor of a certain mehal paid into the 
treasury a sum of money appropriating that payment 
to the revenue for the kist of January, 1902, and the 
payment was received and accepted on that account. 
Subsequently, the officers of the treasury appropriated 
the sum paid, in the first place to the satisfaction of 
the kist of September “1901, and then, as far as the 
jaoney would go, towards the January 1902 kist, and 
afterwards the Collector put up the property for sale 
in respect of the balance of the January kist: 

Held, that the amount of the January kist was not 
really due at the time of the sale, and the sale was 
illegal. 4 

Ganga Bishun Singh v. Mahomed Jan, 33 C. 1198; 
10 Č. W. N. 948, reversed. 


Appeal from the judgment of the High Court 
at Calcutta dated July 6th, 1906 and reported 
at 33 C. 1198:10C. W. N. 948, reversing 
that of the First Sub-Judge of Chapra, dated 
August 16th, 1904, 

Mr. L. DGeruyther, K. O., and Mr. J. M. 
Parekh for the Flaintiff- Appellant. 

Mr. B. Dube, for the Respondents. 

. Judgment. 

Sir Arthur Wilson. This is an appeal from 

a decision of the High Court, Calcutta, 

‘overruling that of the Subordinate Judge of 
Chapra. The object of -the suit, as 
brought by the plaintiff and now appellant, 
was to set aside a Revenue sale, and to 
recover possession of the property sold. The 
defendants were the purchasers and others who 
derived title from him. Inthe first Court 
the decision was in favour of the plaintiff 
upon grounds which it is unnecessary now to 
examine. 


From that decision there was an appeal 
to the High Court, and that Court over- 
ruled the decision of the first Court. 
Various grounds were urged on the one side 
and onthe other, on the argument of that 
“appeal, all of which were dealt wit the 
learned Judges in their judgment, but of 
all those grounds, there is only/one which it 
appears to their Lordships necessary now 
to consider. 

The facts, so far as it is necessary to 
examine them at the present stage, can be 


INDIAN GASES, 


{ 


Rs. 16-12-2 still due in respect o 
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shortly stated. The property in question 
is an dimali kalam, forming part of tha 
Mahal Rhawaspur. That property was put- 
up for sale by tha Collector of Chapra on the 
16th September 1901, in respect of arrears: 
of revenue, but as no bidder offered, the- 
Collector stopped the sale, and declared that 
the whole estate would be pat up to sale 
at a later date, acting under section 14 of 
the Revenue Sale Law (Act XI of 1859). 

Onthe 17th September 1901, the plain- 
tiff (as permitted by section 14 already refer- 
red to) paid the arrears due, and was de- 
clared the purchaser of the jambi kalam. 
He did not, however, receive his sale certi- 
ficate until the 8th February 1902. In 
the meantime, between the sale and the sale 
certificate, kists of revenue became payable 
in respect of the property in September 
1901 and in January 1902. 

On the 13th January 1902, the purchaser, 
the plaintiff-appellant, paid into the Treasury 
asum of Rs. 73, appropriating that payment 
in the document which accompanied the pay- 
ment tothe Government to the January kists, 
and payment was received and accepted on 
that account. Subsequently, however, the 
officers of the Tréasury appropriated the sum 
paid, in the first place to the satisfaction of 4 
September 1901 kists, and then, as far as t 
money would go, towards the January 
kisis, the result being, recording 
method of accounting, to leave 
















the Janu- 
ary kist. 
` Subsequently, on the 23t arch 1902, the 
Collector put up. the ppéperty for sale in 
respect of the amount, go appearing due, of 
the January kist. 
The only pointhich their Lordships think 
it necessary dispose of on the present 
appeal is, whether the amount of the January 
kist in respect of which thesale was made waa 
reallydue at the time of the sale, and whether, 
theréfore, there was any legal power to sell. 
Much was said in the argument about the 
bearing upon the present case of certain pro- ` 
visions of the Contract Act relating to the 
appropriation of payments. Those enact. 
ments might, perhaps, have had a bearing 
upon the case, if tha parties had not by their 


.own actions placed the matter beyond doubt. 


The money in question in the present case 
was expressly paid to satisfy the January 
kist, and it was received and acknowledged on 
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that accourt.t. It requiresnostatutory provision 
to show, that when money has been so paid 
and received and appropriated, it is not in the 
power ofone of the parties to the transaction, 
without the assent of the other, to vary the 
effect of the:transaction by altering the 
appropriation in which both originally con- 
curred. 

For these reasons their Lordships are of 
opinion that no arrears in respect of the 
January kist were due at the date of the sale, 
and ihat, therefore, the sale was without 
jurisdiction, Accordingly, they will humbly 
advise His Majesty that the judgment and 
decree of the High Court should be set 
aside, and that of tha Subordinate Judge 
restored, with costs in both Courts. 

The respondents will pay the costs of this 
appeal. 

‘ Aprenl allowed. 

Solicitor for the- Appellant: Mr. E. Del- 
gado. 

Solicitors for the Respondents : Messrs. Bar- 
row, Regers and Nevill. 


(s.c. 15 C. W. N. 466 ; 13 C. L. J. 41:9 M. L. T. 
465; 8 A. L. J. 474.) 
PPIVY COUNCIL, 
ÅPFFAL FROM THE ALLABABAD HIGH Court. 
February 15; 1911. 
resenl:—Lord Macnaghten, Lord Robson, 
& Arihur Wilson and Mr. Ameer Ali, 
mat BHAWANI KUN WAR— 
EFENDANT—ÅPPELLANT 
versus 
Kunwar HINMAT BAHADUR anD 
ANGTHER— PLAWSTIFFS— RESPONDENTS. 
Hindu Law— Widow—Rayment by wife of hisband’s 
debt during his life-timeNQoluntary payment—W ife 
avhether entitled to pay hers f by sale of husband's 
property after his death—Proof thusband or estate 
liable to pay —Burden of proof. ‘ h 

The payment by a Hindu wife od her husband's 
debt during his life-time must be consi¥ered, in the 
absence of evidence to the contrary, as aN\yoluntary 
payment, and will not support an alienation by the 
widow after her husband’s death of the estate Which 
has descended to her from him. 

An obligation lies upon the purchaser to prove tha 
the husband or his estate was bound to pay the 
money which was paid by his wife. 

Appeal from thejudgment of the Allahabad 
High Court (Stanley, C. J., and Karamat 
Husain, J.,) dated May Ist, 1908, and reported 
as 20 A. 852, setting aside that of the 
fubordinate Judge of Shaharanpur, dated 
August llth 1905. 
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Facts.—One Nityanand was a separated 
Hindu. Certain debts of his were paid off 
by his wife Mulo Kunwar during his life- 
time, from the sale-proceeds of a certain 
property. That sale having been set aside, 
Mulo Kunwar was called upon to pay the 
money. At that time her husband was dead 
and she paid the money by selling a property 
which she had inherited from her husband. 
After her death, the plaintiffs who -were her 
reversioners being Nityanand’s daughter’s 
sons brought this suit against the purchaser 
on the allegation that the sale of the property 
by Mulo Kunwar was without legal necessity 
and was, therefore, void against them and 
that they were entitled to a decree for 
proprietary possession thereof. The defence 
was inter alia that it was the duty of Mulo 
Kunwar to sell the property of Nityanand 
to pay his debts and that the sale was binding 
upon the plaintiffs. The Sub-Judge dis- 
missed the suit. The plaintiffs appealed to 
the High Court which allowed the appeal 
and decreed the suit. A portion of the 
judgment of the High Court is given below”, 

“* * * irst, ib was urged that as the 
payments which were made by Mulo Kunwar 
were made in the life-timeof her husband, 
they could not come within the meaning 
of the term “debt” for the discharge of which 
his widow conld lawfully sell the property 
she had inherited from him. * * * The 
first contention, in my opinion, is well- 
founded. The obligation to- pay the debt 
of a person whose estate is taken by another 
person rests, as Mr. Mayne puts it, ‘upon 
the broad equity that he who takes the 
benefit should take the burden also.’ (Mayne 
on Hindu Law, section 327, page 423, 7th 
Edition). The existence of debte due by the 
ancestor at tbe time of his death is, therefore, 
a condition precedent to the liability of the 
heir to pay them. If there are no debts 
due by the deceased, his heir has no burden 
to take. In the case before us, certain debts 
incurred by Nityanand were, no doubt, paid 
off by his wife, but they were paid in his 
ife-time. In the absence of any evidence 
ove the conirary, those payments must 
be presamed to have been voluntary pay- 
ments and the presumption gains much 
strength from the relationship of husband 
and wife in which the parties stood to each 


other. Such being the case, the property 
* 30 A. 352 at p. 858, 
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which Mulo Kunwar inherited from her 
-husband Nityanand could not be made 
liable for the debts which had no existence 
at his death and the transfer of such pro- 
perty by her could not be deemed to bea 
transfer made for the payment of his debts. 
The plaintiffs, therefore, could not be bound 
by the sale deed executed by Mulo Kunwar on 
the 30th September 1890.” 

The defendant appealed to 
Council. 

Mr. Raikes, for the Appellant. 

Mr. D. DeGruyther, K. C., and Mr. Ross, 
for the Respondents. 

- Judgment.. 

Lord Macnaghten.—The facts of this case 
are very complicated in detail, but it seems 
to their Lordships that judgment can be given 
in a single sentence. 

The appellant has not proved that there 
was any obligation on the part'of Nityanand 
or his, estate: to pay the monies which were 
‘paid by his wife. The obligation lay upon 
the appellant to prove that there was such 
liability, and she has not satisfied it. 

Their Lordships will, therefore, humbly 
advise His Majesty ‘that the appeal should 
be dismissed, and the appellant will pay the 
costs. 


the Privy 


Appeal dismissed. 
Solicitors for the Appellant: Messrs. T. C. 
Summerhays § Son. ` 


Solicitors for ihe Respondents : 
Ranken, Ford § Co, 


Messrs. 





CALCUTTA HIGH COURT. 
: Migcetnannors CivIL Appear No. 54 
or 1910, 
April 24, 1911. 
Present :—Mr. Justice Chitty and 
Mr. Justice N. Chatterjea. 
INDU MBEAH—Perrrioner— 
APPELLANT 
VErSUs 
DARBAKSH BHUIYAN— Opposite Party 
— RESPONDENT, 

Civil Procedure Code (Act V of 1908), O. XZL, rr. 
11, 21— Appeal heard ex parte against defendant No. 2 
in lower Appellate Court—Second appeal by defendant 
No. 1 making plaintiff alone respondent—Re-h earing of 
appeal, application for, by defendant No. 2—Juris- 


diction of lower Appellate Court to entertain applica- 
tion, 


INDIAN GASES. 


275: 


A suit was brought by tho plaintiff for recovery 
of possession of land against defendant No. 5. He 
obtained a decree for one-fiftth of his claim. He 
appealed against the decree to the lower Appellate 
Court making all the defendants respondents, but 
defendant No. 1 alone appeared. The lower Appellato 
Court gave a the plaintiff decree in full. Tho 
defendant No.1 preferred a second appeal to the 
High Court which was summarily dismissed under 
Order XLI, rule ll. The defendant No 2, against 
whom the decree of the lower Appellate Conrt. 


< Was made ex parte, thenapplied to that Court under 


Order XLI,- rule 21, for a re-hearing of the appeal 
in that Court as against him, and his application was 
dismissed on the ground of want of jurisdiction: 
Held, that as the defendant No. 2 was no party to 
the second appealeven in name, the lower Appellate 
Court had jurisdiction to entertain the application. . - 
Damodar Manna v. Sarat Chandra Dhal, 18 C. W. 
N. 846; 3 Ind. Cas. 468; Kumudnath Roy Chowdliury v: 
Rai Jatindra Nath Chowdhury, 9 Ind. Cas. 189; 13°C. 
L. J. 221; 15 C. W. N. 399 and Dhonai’ Sardar v. 
Tarak Nath Chowdhuri, 5 Ind. Cas. 5255: 12 0. 5, J. 
53, distinguished. dee Os Sabet Ora has 
Appeal from the order of the Sub-Judge of 
Chittagong, dated October. 9th, 1909. _. Stee 
Babus Mohendra Nath Roy and Krishna 
Prasad Sarbadhekari, for the Appellant. | | 
Babus Surendra Nath Guha, for the Ré- 
spondent. - rE 


Judgment.—this is an appeal froin 
anorder of the 2nd Subordinate Judge of 
Chittagong refusing the pelitioner’s appli- 
cation to set aside an ex parte decree undér 
Order XLI, rule 21 of the Civil Protedure 
Code. The learned Subordinate Judge 
cided that he had no jurisdiction to ent 
the application. It appears that the 
brought a suit for possession of -ce¥fain land 
against five defendants, basing h¥ title on A 
lease from defendant No. 5, alleging that 
defendants Nos. l to 4 werp“trespassers. The 
Court of first instance found that the land 
belonged jointly to allfive defendants and on 
14th February 1908 gave the plaintiff a 
decree for one-fifth of his claim, and for pos- 
session joihtly with defendants Nos.1 b 4 
The plainffff appealed against the decree 
making all the defendants respondents “but 
defendant No.1 alone appeared. On 22nd 
December 1908 the lower Appellate Court 
varied the decree of the Court of first instance 
and gave plaintiff a decree for the whole land. 
That decree was ex parte so far as defendant 
No. 2 (the petitioner-appellant before us) was 
concerned. Defendant No. 1 preferred an ap- 
pealto this Court making the plaintiff alone 
respordent, andhis appeal was summarily Ais- 


missed under Order ALI, rule 11 on 3h 


A) A 
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May 1909. On 28th July 1909 defendant No. 2 
applied tothe lower Appellate Court under 
Order XLI, rule 21 for a re-hearing of the 
appeal in that Court as against him, and his 
application, as we have said, has been dis- 
missed. The sole point for our determination 
is, whether the lower Appellate Court had 
jurisdiction to entertain the application. In 
the petition of objection filed by the plain- 
tiff the only objection taken to the juris- 
diction of the lower Appellate Court was that 
by virtue of the appeal by defendant No. 1 to 
this Court and its dismissal under Order XLI, 
rule ll thedecree of the lower Appellate 
Court had become the decree of this Court, 
and that it was, therefore, this Court alone 
‘which could entertain the application of de- 
fendant No.2. Fromthe judgment of the 
Second Subordinate Judgeit appearsthatthere 
was a second objection, namely, that the lower 
Appcllate Court which passed the ez parte 
decree was the Court of the Additional Sub- 
ordinate Judge which has since been abolish- 
ed and not that of the Subordinate Judge. 
We may say atonce that there is no force in 
this objection and it has not even been argued 
before us. 

Turning io the real point in the case we are 
of opinion that the various decisions connected 
withamendment of decrees and reviews of judg- 
ment, which have been cited in argument, are 
tof much assistance. They turn upon a 
rent state of facts and upon different sec- 
tions of the Civil Procedure Code. Somewhat 
more in point are those cases which decide 
that an criginal Court can entertain an appli- 
cation to set aside an ea parte decree eren 
where the applicuat has preferred an appeal 
against that decreé-to a higher Court. See 
Damodar Manna v. Sagat Chandra Dhal (1) 
and Kumud Nath Roy .Chowdhru v. Rat 
Jatindra Nath Chowdhry D In those cases, 
however, the application to sèb aside the ez 





paite decree was made while ~the appeal 
against it was pending and not finally dis- 
posed of. The case of Dhonat Sardar v. 


Taruk Nath Chowdhuri (3) more closely 
resembles the present, inasmuch as the applica- 
tion there was made after the disposal of the 
appeal preferred by the other defendants. At 
the same time, it is not clear from the report 
or from the file of that case in this Court 

(1) 13 C. W. N. 846; 3 Ind. Cas. 468. 

(2) 18 C. L. J. 221; 15 C. W. N. 399; 9 Ind. Cas, 


189. 
(8) 12 C. L. J. bê; 5 Ind. Cas, 525. 
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which we have examined, that defendant 
No. 7 in that case was not made a party re- 
spondent to the appeal of defendants Nos. Land 
4 which was dismissed. In the appeal before 
us it is certain that the present appellant was 
no party to the appeal of his brother defend- 
ant No. 1 even in name so that that case may 
be distinguished on that ground. If it were 
not distinguishable, it might have been neces- 
sary to consider whether the point should not 
be referred to a Full Bench: for, with all res- 
pect to the learned Judges who decided that 
case, we entertain doubts as to the correct- 
ness uf their decision. It appears to proceed 
upon the ground that because the Appellate 
Court could, under section 544 of the Civil 
Procedure Code, 1882, on appeal by two of 
the defendants, have reversed the decree ap- 
pealed from in favour of all, it must have 
acquired jurisdiction over the entire subject- 
matter and was competent tocome to a de- 
termination in regard to the same as between 
all parties to the suit, and that that jurisdic- 
tion continued throughout. This, however, 
seems to lose sight of the fact that power to 
pass a decree in favour of parties who are ab- 
sent and who have not asked for such relief, 
was expressly conferred by section 544 of the 
Civil Procedure Code, 1882, now represented 
by Order XLI, rule 4 and supplemeated by 
rule 38. There can, after all, be no harm in 
deciding in a man’s favour, even in his absence 
and without any direct request by him. But 
the converse does not necessarily follow, and 
indeed itis a well-established principle of our 
jurisprudence that no person is bound by a 
decree passed against him in his absence and 
against which he has had no opportunity of 
showing cause. 

Upon the undoubted facts of the present 
case itis difficultto see how the decree of this 
Court, to which the present appellant was 
not a party even by name and of which 
he had no notice, can be said to be a decree - 
against him. 

Asa matter of convenience, it is obvious 
that the lower Appellate Court is in a much 
better position to deal with the present ap- 
plication than this Court as the default in ap- 
pearance took place in that Court, 

For these reasons we think that the learn- 
ed Subordinate Judge had jurisdiction to en- 
tertain the application, and we accordingly 
set aside his order of dismissal and remand - 
the case to the lower Court for hearing and 
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disposal of the application on the merits. The 
appellant’s costs of this appeal must be paid 
by the respondent. We fix the hearing fee 
ab two gold mohurs 

Oase remanded. 





PUNJAB CHIEF COURT. 
SEGOND Crvi Aprean No. 70 or 1910. 
April 25, 1911. 

Present :—Mr. Justice Shah Din and 
Mr. Justice Chevis. 
LACHHMAN-— PrAINTIFE— APPRLLANT 

f versus 
BHAGWAN SAHAL AND OTAERS— 


DEFENDANTS—-RESPONDENTS, 
Custom—Qift—Reversion of property to donor and his 
descendants on donee’s death—No reversion if donee 
leaves male or female descendants—Donee’s descendants 
pass on succession to their own children—“Lawald”, 
meaning of. 
In the absenco of a special custom, the donor and his 
descendants are not entitled, on the donee’s death, to 


oust the female descendants of the donee in the direct 
line. 


Gurdit Singh v. Musammat Prem Koer, 84 P. R. 


1909; 76 P.L.R. 1909; 118 P. W. R. 1909; 3 Ind.Cas. 
604, followed. i 

The daughters and sons, in other words, both the 
male and female descendants of a donee hold not only 
for their own life-time but also pass the succession to 
their children and it is only in the event of the total 
extinction of the donee’s descendants that the pro- 
perty reverts to the donor’s line. 

The word “lawal” is often used ofa man who has 
no sons. 


Second appeal from the order of the 
Divisional Judge, Ambala Division, dated 
the 20th November 1909, reversing that of 
the Munsif, lst Class, Karnal, dated the 24th 
July 1909, decreeing plaintiff’s claim. 

Lala Dwarka Das, for the Appellant. 

Mr. Devt Dyal, for the Respondents. 

Judgment,.—Plaintiff and his aunt 
gifted the land in suit to Shibba, who has 
now gifted it to his son-in-law Bhagwan 
Sahai. Plaintiff, claiming to be the next 
heir on the death of Shibba, snes fora 
declaration that the gift shall not affect his 

“rights. Plaintiff is not a collateralof Shibba, 
but Shibba is sonless, and plaintiff claims 
that the land will revert to him on Shibba’s 
death. The first Court gave plaintiff a decree, 
but the learned Divisional Judge, quting 
Gurdit Singh v. Musaminat Prem Koer(1), held 
that plaintiff would not succeed so long as any 
direct descendants of Shibba, either male or 


female waere-alive, and dismissed the suit, 
(1) 84 P. R. 1909; 76 P. L. R. 1909; 118 P. W, R. 
1909; 3 Ind, Cas. 604, 
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holding that plaintiff's chance of succession 
in the preseuce of Shibba’s five daughters 
and three grand-sons was too remote to 
entitle him to a decree. 

Plaintiff appeals, and on his behalf itis 
urged that on the death of a donee, the donor 
will succeed in the absence of descendants in 
the direct male line to the exclusion of the 
donee’s daughters and their sons. No doubt, 
in a case of contest between collaterals and 
daughters the onus of proving that the 
daughters or their issue succeed to the 
exclusion of collaterals rests on the daughters. 
But plaintiff is not a collateral of the donee, 
and the case is not one of ordinary inherit- 
ance. .Gurdit Singhy. Musammat Prem Koer(1) 
is a clear authority for the proposition that the 
donor and his descendants are not entitled to 
oust the female descendants of the donee in 
the direct line. In that judgment it is said 
the learned Counsel for the appellant admitted 
that he could not quote any authority in 
which it was laid down that when there are 
daughters, Jand which has been gifted to her 
lineal ancestors reverts to the, donor’s. line, 
and no such authority has been quoted before 
us. No doubt, there are rulings in which it 
is stated that the donor sueceeds in the 
event of the donee dying sonlesa, but in none 
of these cases did the question of the rights 
of a female descendant of the donee arise, 
and these rulings cannot, therefore, be taken 
to decide that the donor excludes the daugh- 
ters of the donee. Gurdit Singh v. Musammat 
Prem Koer (1) is a direct ruling in support of . 
the Divisional Judge’s decision, , in the 
absence of any ruling to the Soni we 
must follow. Gurdtt Singh/v. 
Prem Koer (1). | 

Then it is urged that, at the most, the 
daughters have only 4 life-interest in. Such 
cases, but again WO authority is, quoted in 
support of this wew, and we are of opinion 
that no distinction can be drawn between 
the daughters and the sons of a donee and 
that both male and female descendants not 
only hold for their own life-time but also pass 
the succession on to their children, and that 
only inthe event of the total extinction of 
descendants of the donee does the land 
revert to the donor’s line. The custom 
of reversion to the line of the donor is quite 
a different custom to the succession of 
collaterals, and we consider that no argu- 
ments in support of the proposition that the 


Musammat 
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HARDIT SINGH t. EMPEROR, 
daughter of a donee has only a life-interest PUNJAB CHIEF COURT. 
ban be based on authorities dealing with the Crimivat APPkAL No. 707 oF 1910, 
case of a collateral. As there are no less April 5, 1911. 
than eight descendants of the donee alive, viz., Present :—Mr. Justice Kensington and 
five danghters and three grandsons, we agree Mr. Justice Johnstone, 
with the learned Divisional Judge that HARDIY SINGH AND orners—~ 
plaintiff's chance of succession is too remote APPELLANTS 
to justify his obtaining a decree. versus 
No doubt, plaintiff could have succeeded EMPEROR —RESPONDENT. 


had he proved a special custom applicable Penal Code (Act XLV of 1860), ss. 71, 147, 149, 323, 


to the parties by which the donor would 332—Separate sentences for rioting | and causing hurt 
q d ` f the d —Offence of rioting not complete till hurt is caused— 
exclude female descendants o ne donee Public servant not acting in public capacity—Appli- 


but no such special custom has been proved. cabilityof s. 382, Indian Penal Code—Criminal Pro- 
Tt is urged, however, that the right of daugh- cedure Code (Act V of 1898), s. 408—Some members of 


lawful assembly sentenced to various terms exceedt 

was never pleaded, and that “1 i Y SENTENCEM TO- VATNI mus CUCLCANg 
ei pastes i a oi know. what four years in aggregate—Appeal lies tothe Chief Court 
plaintt; consequen ‘ly cou n —Appeal presented to Sessions Court—Duty of Sessions 
he was required to prove. But clause 4 Judge to return appeal for presentation to proper Court 


of the plaint says that Shibba is lawald, and —Power of Sessions Judge to report case to Chief 


f i he land reverts to Cure. : 
that after his aaa : A t te th The appellants, five in number, drove off the cattle 
plaintiff, and in efendant’s pleas, C of certain canal officials. On their way to the cattle 


answer to this clauseis, that clause 418 pound they were overtaken by the owners 
wrong and that plaintiff has no locus standi. who tried to rescue their cattle, but failing in 


ia: t. often used of a this, gave up the idea of using violence and began 
The word lawald is, no doubt, to take down the names of the accused with a 


man who has no sons, but. the denial that view to instituting legal proceedings against them. 
Shibba is lawal] can only be interpreted Atthis the accused got excited and attacked their 
to mean that Shibba ia not childless for all pursuers causing simple hurt to two of them. The 


th rties knew well that Shibba has no accused were tried, convicted and sentenced as 
me pa S : sas follows: e 
rons. So, whatever ‘plaintiff meant by the Tyo accused... (i) Two Years under section 147, 
. word lawald, it is clear that by denying the Indian Penal Code, 
Se correctness of clause 4 of the plaint the (ii) One . year under sections 
defendants mean to say that Shibba was not 323/149, Indian Penal Code, 


(iii) Three years under sections 






ildless, and that the land would not revert- 332/149, Indian’ Penal Code 

to plaintiff on his death. Plaintiff was Oneaccused ... (i) The same as above in(i), f 
represknted by a pleader in the first Court, _ 7 (ii) Six months _under sections 
who, ineply, stated that plaintiff was the iis) ogee naa eye 
next heir to Shibba. Plaintiff's witnesses, Two accused .,. (i) One year under section 147, 
no doubt, said. in examination-in-chief that Indian Penal Code, 

plaintiff was the. next heir, but in cross- (ii) Bix months ander šeöționa 
existence of daughters., So it cannot be said | 332/149, Indian Penal Code, 


that either in the pleadings or in the evi- An appeal was presented to the Sessions Judge who 
dence the defendants omit ed to set forward reported the case to the Chief Court : 


x Held, (L) that the appeal lay to tho Chief Court, 
the existence of the daughters as a bar to and that the Sessions Judge instead of reporting the 
plaintiff’s claim. 


De N _ case should have returned the appeal petition for 
We uphold the decision of the learned presentation to the Chief Court. 
Divisional Judge dismissing the suit and Queen Empress v. Jai Singh, 12 P. R. 1900 Cr; 
dismiss the appeal with costs. P. L. R. 1990, p. 56 Or., followed. 

Apreal dismissed, _ (2) that, as an unlawful assembly becomes one 
guilty of rioting when violence is used, and in this 
caso the unlawful assembly rioted, when two of 
the pursuers were attacked, the members of it 
cannot be convicted and sentenced separately for riot- 
ing and causing hurt. . 

Bhagwan Singh v. Emperor, 4 P. lt. 1901 Cr.; 52 P. 
L. R. 1901 (F. B.), followed. 

(3) that section 332, Indian Penal Code, had no 
application to the case inasmuch gs the cattle was 4 


F 
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the private property of the canal officials, who in 
attempting their rescue, were acting as private in- 
dividuals, 


Appeal from the order of the District 
Magistrate, Gurdaspur, dated 28th October 
1910, convicting the appellants. 

Mr. Roshan Lal, for Jagat Singh, Kishen 
Singh and Hardt Singh, Appellants. 

Mr. Broadway, Assistant Legal Remem- 
brancer, for the Respondent. 

Judgment.—sSeven persons were cha- 
laned before the District Magistrate, Gurdas- 
pur, for rioting and other offences. Of these, 
two boys, by name Bhana and Mohun, were 
discharged and we are no longer concerned 
with them. The other five were all convicted 
and sentenced as follows :— 

Kishen Singh and - 


Jagat Singh ... @) two years under 
section 147, Indian 
Penal Code; 


(či) one year under sec- 
tions 323/149. 
(iii) three years under 
sections 332/149. 
Hardit Singh... (¢) two years under sec- 
tion 147, Indian 
Penal Code; 
(či) six months under 
sections 323/149, 
{Indian Penal Code; 
(iii) three years under 
sections 332/140, 
Indian Penal Code; 
Achar Singh 
Ishar Singh (i) one year under sec- 
tion 147; i 
(ii) six months under 
sections 823/149. 
(i) 18 months under 
sections 332/149. 
We need not detail the story of the affair, 
which is told with sufficient clearness by the 
learned District Magistrate. Conviction (2) in 
each case is on account of the unlawful as- 
, sembly, which was constituted after Mr. Cox 
began to note names ;conviction (22) on account 
of the assault by Hardit Singh and Jagat 
Singh upon Mr. Cox, and conviction (#77) on 
account of the assault upon Ratan Chand 
after the unlawful assembly had come into 
existence ; and the first important criticism of 
the jndgment under appealis that this method 
of piece-meal convictions and consecutive 
sentences is illegal. 
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The criticism seems to us a sound one 
Perusal of Bhagwan Singh v. BHmperor (1) 
shows the error into which the District 
Magistrate has fallen. An unlawful 
assembly becomes one guilty of rioting when 
violence is used. Therefore, this unlawful 
assembly rioted only when Ratan Chand and 
Mr. Gox were attacked and the members of 
it cannot be convicted and sentenced separ- 
ately for rioting and for the assaults in ques- 
tion, which latter form partof the offence of 
rioting. We, therefore, hold that at most the 
accused can only be convicted of and .sentenc- 
ed for rioting. We note here that there is 
no charge and no conviction on account of tha 
attack by Kishen Singh upon Mr. Cox. This 
was a distinct offence by one of the accused 
only, and by law could not be dealt with in 
this trial. 

Again, we cannot see that section 332, 
Indian Penal Code, has any bearing on this 
case. The cattle seized by the villagers were 
the private.property of the Sub-overseer 
Ratan Chand and the chowkidar Kala, and 
Mr. Cox and Ratan Chand, in attempting 
to rescue them, were acting as private per- 
sons, ao 7 

Nor can the words towards the end of sec- 
tion 332, “in consequence of something done 
&e.,” bring that section in, for however much 
the resentment of the villagers may have beer 
enhanced by the previous conduct of Ratan 
Chand, the immediate cause of the -Attack 
was the sitting down to note names “of cul- 
prits for purposes of further proceedings. 

But it seems to us quite clear that the 
accused were rioting. No doubt they try to 
make out alibis, but the result is a melan- 
choly failure. Analysed, what happened seems 
to be this. .Certain villagers unknown drove 
off the cattle which, according to the prosecu- 
tion evidence, which is unrebutted, were 
grazing not in the villager’s crops but just by 
the gateof the canal bungalow compound. 
One owner Ratan Chand. and Mr. Cox and 
others went in pursuit, and after certain ad- 
ventures arrived at Kotla village to find the 
beasts just being driven into its precincts. 
Mr. Cox trying to head them off was struck 
by Kishen Singh, accused, and then both he 
and Ratan Chand seem to have given up the 
idea of using violence. Mr. Cox began to take 
down names at Ratan Chand’s dictation and 


the villagers got excited and attacked the 
(1) 4P.-R. 1901 Cr. 52 P. I. R. 1901, 


j 


280 


KINNO JaTTi v, BIRJ NANDAN LAL. 


latter, whom they considered their enemy 
because ofthe many ‘prosecutions he had 
launched against them: in connection with 
canal offences. Mr. Cox tried to help his 
subordinate but was thrown down and held 
down by Hardit Singh and Jagat Singh, ac- 
cused. Now, it seems to us that Mr. Cox and 
his followers were within their rights in 
trying to get back the cattle by force; but 
even if they were not, they had renounced 
the use of force before the accused, . becom- 
ing an unlawful assembly, attacked them, and 
thus the attack was a wholly lawless and 
criminal one, 

Many other minor points in the case have 
been discussed; but, in our opinion, the above 
is an adequate presentation of the real merits 
of the affair. 

The case seems to have been tried ina 
a somewhat hasty manner. There is no in- 
telligible map on the record and we think 
the District Magistrate might have made 
special inquiry as to whether it was possible 
that the cattle were trespassing un cultivated 
fields or not, according to the map the near- 
est such field to the bungalow is 1,309 
karams, or more than a mile away which 
seems hardly to be correct. We need not 
make an inquiry now for, according to our 
way of looking at the case, the accused are 
guilty of rioting even if in the first instance 
y were justified in seizing the cattle. Asa 
ber of fact, they have not proved that they 
were so\justified. 

Slight discrepancies, such as whether Hardit 
Singh or Jagat Singh actually threw down 
Mr. Cox~- both\gertainly attacked him—seem 
to us of little importance. 

It seems that whe ep Cox arrived at 
the Batala thena ab p.m. he found the 
cattle there. Itis eee Singh had 
taken them there ; but he lefts. without signing 
any report or Register. This has but little 
bearing on the case, unless it “shows that 
Hardit Singh was afraid to admit his iden- 
tity as one of the captors of the cattle. 

Lastly, we think we should point out that 

when appeal was made to the Sessions Court 
that Court should not on 24th November 
last have reported the case to this Court 
for orders. Appeal lay in this Court,—See 
Queen- Empress v. Jat Singh (2)] and the 
appeal petition should have been returned 
for presentation here. 


(2) 12 P. R, 1900 Cr.; P, L. R, 1900 p. 56, Cr, 
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Returning to the merits of the case we 
think these appeals (Nos. 707 and 772 of 
1910)should be accepted, the convictions and 
sentences under section 823 and 332 with sec- 
dious 149 being set aside, and that the con- 
victions, under section 147, Indian Penal Code 
in the case of each appellant should be con. 
firmed. We think the appropriate sentences, 
judging by the parts taken in the affair by 
each appellant and the previous record of 
each as shown in the file, should be— 

Hardit and Kishen Singh each 2 years” rigo- 
rous imprisonment; 

Jagat Singh, who is their youngest brother, 
18th months’ rigorous imprisonment, Ishar 
Singh and Achar Singh one year. 





ALLAHABAD HIGH COURT. 
Secoxp Civit APPEAL No. 201 of 1911. 
April 13, 1911. 
Present:—Mr. Justice Tudball. 
KINOO JATTI— PratytirF—A PPELLANT 
versus 
Thakur BIRJ NANDAN LAL— 


DEFENDANT— RESPONDENT. 
Patwari’s papers-- Presumption as to correctness — 
Rebuttable presumption. 
There may be a presumption that what is entered 
in the patwari’s papers is correct but that presumption 
is rebnttable. 


Second appeal from the decision of the 
District Judge of Gorakhpur, dated 6th 
December 1610. 

Mr. Hartbans Nahai, for the Appellant. 

Judgment.—tThis appeal arises out 
of suit brought by the plaintiff-appellant to 
recover excess rent alleged to have been ex- 
torted by the zemindar and also compensation 
for the same. His case was that his rent 
was Rs. 13 per annum and that the defend- 
ant a co sharer, who was entitled to a one- 
third share in the rent, had forced him to 
pay Rs. 8 odd which was some Rs. 4 or 
more excess rent. The defence was that 
the real rent was Rs. 25 odd, that this rent 
had for many years past been regularly paid, 
and that Rs. 8 oda which was taken by the 
defendant was the correct amount due from 
the plaintiff for which it is admitted a re- 
ceipt was granted. The Courts below have 
found, asa matter of fact, that for many 
years the rent actually paid was Ry. 25 a 
year and that there was no extoriicen. The 
plaintiff comes here in second appeal and it 
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is urged that the Courts below have erred in 
law in that they have gone behind a certain 
attestation of rent by the defendant. It 
appears, as far as one can see from the 
record, that a kanwngo went to the village to 
check the entriesin the patwari’s papers and 
that on that oscasion the parties to the pre- 
sent suit admitted before him that the rent 
of this holding was Rs. 18. At the utmost, 
this was merely an admission by the defend- 
ant and an admission which he has most 
clearly proved to have been incorrect by evi- 
dence both documentary and oral which has 
been accepted by the Courts below. There 
has been no such attestation of any lease as 
contemplated by section 97 of the Tenancy 
Act. There is no evidence on the record of 
auy agreement between the parties whereby 
rent of Rs. 13 was fixed. In this respect, 
therefore, the Courts below have not com- 
mitted an error in law. 
ground taken is that the Courts below could 
not go behind the entry in the patwart’s 
papers. There may be a presumption that 
what is entered in the patwari’s papers is 
correct but that is a presumption which 
can be rebutted and in the present case has 
been rebutted by the evidence called in de- 
fence, which evidence has been accepted by 
both the Courts below. I find that no error 
in law has been committed by the Court 
below. The question is one of fact. There 
is no force inthis appeal. It is therefore, 
dismissed. 
Appeal dismissed. 


MADRAS HIGH COURT. 
CRIMINAL Apreat No, 89 or 1911. 
April 21, 1911. 

Present:—Mr. Justice Sankaran Nair. 
VELAGUPUDI APPAYYA—APPELLANT 
versus 
EMPEROR— RESPONDENT. 

Penal Code (Act XLV of 1860), s. 363—Kidnap- 
ping— Lawful guardian— Complaint by de facto guar- 

dian. 

A de facto guardian of a minor, whose guardian- 
ship is not against the wishes of the de jure guardian, 
is a lawful guradian within the meaning of section 
363, Indian Penal Code. 

Therefore, a charge of kidnapping is sustainable 
on the complaint of the father of - a minor, al- 
leged to have been kidnapped, the father acting as 
the minor’s de facto guardian and such guardianship 
not having been proved to be against the wishes of 
the husband of the minor. 

Appeal against the order of the Court of 
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The only other | 
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Session of Chingleput Division in Case No, 48 
of the Calendar for 1910. 
The Hon’ble. Mr. L. 
Aiyar, for the Appellant. < 
Mr. P. R. Grant, for the Pablic Prosecutor 
Contra. 

Judgment.—tThe evidence of prose- 
cution first witness and the extract from the 
birth and death register show that the girl 
was below 16 years ofage. It is also proved 
that the father was the defacto guardian of 
the girl, and as his guardianship has not 
been proved to be against the wishes of the 
husband he is lawful guardian under sec- 


A. Govindaraghava 


`- tion 363 of the Indian Penal Code. 


As to the proof of kidnapping, the evidence 
of the witnesses who speak to having seen 
the accused and the girl together when going 
away or alone just before their disappearance 
is uvsatisfactory. But ibis proved that the 
girl was often going to Bramaramba’s house 
and was meeting the accused and others with 
him there ; that accused was not seen in the 
village after her disappearance ; that warrants 
issued for their arrest were returned unéxe- 
cuted as they could not be found ; that the 
accused was arrested in the house of his 
brother-in-law when the girl also was there, 
and that she was attempting, on the arrest 
of the accused, to leave the house when she 
also was arrested. On these facts I am of 
opinion that the offence of kidnapping is ma 
out. I affirm the conviction and senténee 
and dismiss the appeal. 


wae 
MADRAS HIGH COURT. 


CRIMINAL APPEALS Nos,38, 43 AND 44 


or 1911. 
Apna, 1911. 
Present :—Mr. Jtstice Sundara Iyer and 
a (Justice Ayling, 
In Cr. A. No. 38) 
PANJART | PAKEERAPPA AND OTHERS— 
APPELLANTS 
(In Cr. A. No. 43) 
WA BASAVAN GOWD AND OTHERS— 
APPELLANTS 
(In Cr. A. No. 44) 
KAMANNANJUNDAPPA—ApPELLANTS 
Versus 


EMPEROR— OpoeositE Party. 
Criminal Procedure Code (Act V of 1898), s. 269-— 
Penal Code (Act XLV of 1860), ss. 147, 395—Joint 
trial of Jury and non-jury cases—Assessors selected 
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from 
legality. 

Accused were charged under sections 147 and 
395, Indian Penal Code. Five gentlemen were se- 
lected to form a jury to try the charge under sec- 
tion 395. Two of these were chosen as assessors to 
help the Judge in the trial of the non-jury case. 

The trial of the accused on the charges was 
- joint. The Jury acquitted the acoused of the charge 
under section 395, Indian Penal Code. The Judge, 
differing from the Jury, convicted them of rioting: 

Held, that the procedure adopted was illegal 
and thatthe Judge was bound to constitute all the 
members of the Jury as assessors for trying the non- 
jury offence. 

Ramakrishna Reddi v. Emperor, 10 M. 598, ap- 
plied. : 

Appeal against the order ofthe Court of 
Session of the Bellary Division, in Case 
No. 82 of the Calendar for 1910. 

Dr. S. Swaminadkan and Mr. S. Ranga- 
madha Iyer, Appellant. 

The Public Prosecutor, Contra. 

Judgment.—In this case the accused 
were charged with an offence under sec- 
tion 395 of the Indian Penal Code triable 
‘by a Jury and also with offences under sec: 
tion 147 and other sections triable by a 
Judge with the help of assessors. Five gen- 
tlemen were selected to form a Jury and 
two of them were chosen as assessors to help 
the Judge with reference to the charges not 
triable by a Jury. The trial of the accused 
on all the charges was joint. The accused 
re acquitted by the Jury of the offence 
undergection 395, Indian Penal Code. The 
Judge, Wiffering from the two assessors, 
convicted them of rioting. It is contended 
in appeal that according to section 269- of 
the Code of Criminal Procedure the Judge 
was bound to constitute all the members of 
the Jury as assessors for trying the non-J ury 
offences, and that he not having done so the 
conviction is illegal. This contention appears 
to us t^ be sound and to be in accordance 
with tle principle of the decision jin Rama- 
krishna Reddit v. Emperor (1), though on 
the facts thatcase may be distinguishable. 
We must set aside the convictionand the sèn- 
tences passed on the accused and direct a rek 
trial of theaccused on the charges triable with 
the help of assessors. The accused may re- 
main on the same bail as now, 


for the non-jury case out of the »Jury—ll- 


Conviction quashed, 
(1) 10 M. 598, 


\ 
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ALLAHABAD HIGH COURT. | 
SEGOND CIvIL APPRAL No. 844 or 1910. 
April 18, 1911. 

Present: —Sir John Stanley, Kr., Chief 
Justice, and Mr. Justice Banerji. 
HAMIDULLAH KHAN AND ornpRs— 
Derenpants—APPELLANTS 
VETSUS 
Musammat NAJJO—Prawtirr— 


RESPONDENT. 

Muhammadan Law—Dower—Widow in possession of 
husband's property in lieu of her dower—Dispossession by 
heirs -Swit to recover dower debt—Limitation Act (XV: 
of 1877), Sch. II, Art. 104, application of. 

F., a Muhammadan, put his wife in possession of 
his property in order that sho might satisfy her dower 
thereout. F. died in 1895. His heirs wrongfully 
took possession of his property in 1906. In a 
suit for recovery of the balance of the dower-debt in 
1907: it was held, that limitation ran from the date 
of dispossession and not from the date of the 
death of the husband, and that Article 104 of tha 
Limitation Act did not apply. 


Second appeal from the decision of the 
District Judge of Saharanpur, dated 4th May 
910 


Mr. Durga Charan Banerji, (with him 
Mr. Ghulam Mujtaba), for the Appellants, 
Mr. Muhammad Ishaq, for the Respond- 
ent. ik 

Judgment.—tThis was a suit for re- 
covery of the plaintiff’s share of the dower 
debt due to one Musammat Waziran at 
the time of the death of her husband Faiz- 
ullah Khan. The facts are these: Faiz- 
ullah Khan died childless in December 1895, 
leaving his widow Musammat Waziran 
him surviving. “Prior to his death Faiz- 
ullah put his widow into possession of ‘his 
estate in order that she might satisfy her 
dower-debt stated to be Rs. 5,900 thereout. 
In 1906, before the dower debt was dis- 
charged, Waziran made a transfer of the 
estate which led to litigation between her 
and the other heirs of Faizullah. During 
this litigation Waziran died and the other 
heirs of Faizuliah Khan took possession 


of three-fourths of the estate and obtained ~~ 


a decree declaring them entitled to pre- 
mpt Waziran’s ith share. The plaintiff, 
Musammat. Najjo, is one of two sisters 
of Musammat Waziran and she instituted 
the suit out of which this appeal has a- 
risen for ‘recovery of her share of the 


_ balance of the dower-debt remaining due 


to Musammat Waziran at the time of her 
death, i 
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KRISHNASWAMI CHETTY V. SOTTAH MANGAMMAH. 


Both the lower Courts have decreed her MADRAS HIGH COURT. 
claim. Hence this appeal. The principal ORIGINAL SIDE CIVIL APPBAL No. 3 or 1911. 
ground of appeal is based upon the Indian March 21, 1911. 
Limitation Act. The contention of the de- Present :—Sir Arnold White, Kt., Chief 
fendants-appellants is that Wazirau’s Justice, and Mr. Justice Sankaran Nair. 
dower became payable in December 1895 G. V.M. KRISHNASWAMI CH#TTY— 
when Faizallah died, and that the suit APPELLANT 
should have been brought within three years versus 
from that date under Article 104 of Schedule COTTAIL MANGAMMAH— RESPONDENT. 
IL to the Limitation Act. We are nob pre- Guardians and Wards det (FIIL of 1890),s. 17— 


Guardianship of the person of a minor—Unfitness of the 
Pa r j 1 


pared to accept this plea. Ib is found by the fresumptive heir— Mother-in-law and father-in-law, 


Courts below that Musammat Waziran was put 


h f -priority as between, for guardianship of a minor 
into possession of her husband’s estate by widowed daughter-in-law —Hindu Law. 3 
-her husband for satisfaction of her dower debt. Usually, it is undesirable to appoint any one 
She and her heirs were, therefore, entitled to gaurdian of the person of a minor, who is the pre- 
cea ss ; sumptive heir to the minor’s property. 
remain in posesssiou until the dower-debt was Sami Row Jagadab v. Eliavatha Row Gayabavadhu, 


satisfied. Despite the agreement between 16 M. L.J. 357, referred to, 
Faizullah Khan and his wife the defendants, | Under the Hindu Law, the father-in-law has a 
appellants wrongfully took possession of the minor right to the mother-in-law for the custody of 


` a minor widowed daughter-in-law. 
estate of Faizullah, and thereby committed a Appeal fromthe order of the Honorable Mr. 


breach of the agreement entered into between Justice Wallis dated the 5th day of January 


him and Waziran. Having thus lost the 1910; in the ordinary Original Civil Jurisdic- 
property which was appropriated by Faizullah tion of this Court 


to the payment of his wife’s dower, ib appears «, ; ae 

to us that the plaintiff was entitled to maintain Mr. T. R. Ramachandra Aiyar and Mr. 
this suit for recovery of her share of the dower 
remaining due to Musammat Waziran at by Messrs. Short and Bewes, for the Respond- 
the time of her death out of the assets of one 


Faizllah Khan in the hands of the defendants. ie i 
The balance of the dower due to Waziran Judgment.—We do not feel called 


was a debb payable out of the estate of upon to interfere with the order of Wallis, 


Faizullah Khan and the defendants having 
wrongfully appropriated the estate which 
was liable to discharge this debt cannot be 
permitted to holdthe estate without discharg- 
ing the liabilities attaching to it. Wrongful 
possession was only taken in 1906. This 
suit was brought in 1907. Consequently, ib 
is not barred by any Article of limitation. 
The suitis not, in our opinion, governed by 
Article 104 of Schedule II tothe Limitation 
Act, but is a suit the right to bring which 
accrued when the defendants took possession 
of the estate of Faizullah Khan and refused 
to pay the amount due to the plaintiffin res- 
pect of her share of Waziran’s dower. We, 
therefore, dismiss the appeal with costs 
including fees in this Court on the higher 
scale. 


K. Ramachandran, for the Appellant. 
Mr. M. A. Tirunarayanachari, instructed 







her marriage in 1905. We have” examined 
her and she has expressed her “fesire to con- 
tinue to live with her mother~An-law. 

The father-in-law will“ apparently under 
the Hindu law have ti minor claim to the 
mother-in-law. Bef6re Wallis, J., he did not 
oppose his wife’s,application. In this Court 
he has put in affidavit in which he alleges 
his wife’s upfitness on personal grounds. He 
was cross‘examined on his affidavit and it 
seoms/obvious to us that he is materially 
inga’pable of acting as guardian. 

_ Usually, it is undesirable to appoint any 
” one guardian of the person who is the pre- 
sumptive heir to the property. (See Sami 
Row Jagadab v. Eliaratha Row Gayabavadu 
(1) ). In the present case the natural father 
was formerly a clerk in a Bangalore 
Municipality on Rs. 15 a month. There isno 
evidence that amongst the minor's ‘relations + 
by blood there is any one as suitable, as the 


(1) 16 M. LSJ. 357. 







Appeal dismissed. 
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mother-in-law. From the point of the view 
of the welfare of the child we cannot say 
that the order of Wallis, J., was wrong. The 
appeal is dismissed with costs. 

Appeal dismissed, 


MADRAS HIGH COURT. 
CRIMINAL APPRAL No. 54 or 1911. 
(Rererence Trian No.5 oF 1911.) 

March 13, 1911. 

Present:— Mr. Justice Munro and 
Mr. Justice Abdur Rahim. 
NANZIGADU AND orazrs—Peisoners— 
APPELLANTS 
versus 


EMPEROR—Opposire PARTY. 
Approver—Conviction based on evidence of approver 
alone, 
A conviction should not be based on the evidence of 
anapprover alone unless it is corroborated by reliable, 
independent evidence. 


. Appeal by the second prisoner against the 
sentence of death and by the prisoner Nos. 3 
to 6 against the sentence of transportation 
for life passed by the Court of Session of the,, 
Bellary Division, in the said Case No. 8 of 
the Calendar for 1911. 

The Public Prosecutor, for the Crown. 

Judgment.—tThe conviction in this 
case is based upon a statement, Exhibit E, 
ade by the prosecution 2nd witness before 
ths Committing Magistrate. Upon the evi- 
dence wf the approver alone we should not 
be prepaked to base a conviction. It is not 
of such a nafure as to warrant us in depart- 
ing from the ‘ordinary rule requiring cor- 
roboration by rétiable evidence. The pre- 
sence of the approver. is itself open to doubt, 
for seeing that there were according to the 
prosecution five other persons concerned in 
the murder, the need for ee approver 
into service is not apparent espicially as, on 
his own showing, he was an nwilling 
instrument, We think it impossihle to 
regard ile statement, Exhibit E, as reliable 
evidence. The prosecution 2nd witness at the 
inquest said he knew nothing as to how the~. 
murder had been committed. On the 8th 

October, however, he made the statement, 
Exhibit E, at the preliminary inquiry. In 
the Sessions Court he retracted this story 
and went back to his story at the inquest. 
He says he was left by the police at the 
station between the day of the inquest and 
the making of Exhibit Fl and that he said 
what they told him to say. We think it re- 
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JAGANNATH v. GURDYAL SINGH, 


srettable that in a case like this the police 
officer who investigated the case was uot ex- 
amined for the prosecution. We set aside 
the conviction, acquit the accused of murder 
and direct their release. 

Conviction quashed. 





ALLAHABAD HIGH COURT. 
Second Oivi APPRAL No. 643 oF 1910. 
March 6, 1911. 

. Present: Mr. Justice Griffin. 
JAGANNATH anp OTHERS— I)EFENDANTS— 
APPELLANTS 
Versus 
GURDIYAL SINGS AND O0OTHERS— 


PLAINTIF¥S—RESPON DENTS. 

Landlord and tenant—Plot in abadi— Right of an 
agriculturist tenant to build wpon—Agra Tenancy Act 
UT of 1901), s. 4 (12)—Im provement. 

An agriculturist tenant has no right to build a shed 
upon a plot of land in the abadi without the per- 
mission of the zemindar although he has been 
throwing rubbish over it for along time. 

A structure built on a plot of land within the 
abadi isnot an improvement within the definition of 
the word in section 4 (12) of the Tenancy Act. 


Second appeal from the decision of the 
Subordinate Judge of Mainpnii, dated 30th 
May 1910. 

Mr. Girdhar? Lal Agarwala, for the Appel- 
lants. 

Mr. Gulzari Lal, for the Respondents. 

Judgment.—This appeal arises out 
of a suit brought by the plaintiffs zemindars 
for possession of a plot of abadi land on which 
defendanis, who are agricultural tenants, built 
a shed. It has been found by the Court 
below thatthe defendants have been using 
this plot for a considerable time past for 
throwing rubbish on it, 

The suit has been decreed by the lower 
Appellate Court. The defendants come here 
in second appeal. 


The contention advanced in this Court is 
that as the dwelling house of an agriculturist 
may be deemed to be an appurtenant to hig 
helding this plot of land may in like manner 
be deemed to be appurtenant to their dwelling 
house. Apparently, the contention of the 
appellants is that they can do what they like 
on the plotof land although they admit it does 
not belong to them. The position of the de- 
fendants in respect of this plot was that of 
licensees and they had no right to build on 
this plot without the permission of the 
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zemindar. The plot built on being a part of 
the village site, the structure upon it does not 
come within the definition of “improvement” 
as defined in section 4 (12) (d) of the Tenancy 
Act. 

In my opinion the decision of the Court 
below was a right one and I dismiss this 
appeal with costs. 

Appeal dismissed. 


MADRAS HIGH COURT. 
Ssconp Civic APPEAL No. 1528 or 1909. 
March 24,1 911. 
Present:—Sir Ralph Benson, Judge, and 
Mr. Justice Sundara Aiyar. 
ARUNACHALA REDDY—AppELLANT 


versus 


ARUNACHALA REDDY—Responpsent. 

Hindu Law— Joint family—Marriage expenses of 
male members—Charge on property. 

The marriage expenses of the male members of an 
undivided Hindu family are-a legitimate charge on 
the family property. 

Kameswara Sastry v. Veeracharlu, 20 M. L. J. 855; 
8 Ind. Cas. 195, followed. 


Second appeal against the decree of the 
District Court of Trichinopoly in Appeal 
Suit No. 8 of 1909 presented against the 
decree of the Court of the District Munsif 
of Kulitalai in Original Suit No. 1227 of 
1906. 

Mr. N. Rajagopalachariar, for the Appel- 
lant. 

Mr. T. Natesa Iyer, for the Respondent. 

Judgment.—the District Judge is 
mistaken in supposing that the portion of 
the debt borrowed under Exhibit C.for the 
expenses of the plaintiff’s marriage is not 
binding on the defendant. Subsequent to 
the decision in Govindrazulu Narasimham v. 
Devarabhotla Venkatanarasayya (1), this 
Court has held that the expenses of the 
marriages of the male members of an undivid- 
ed family are a legitimate charge on the 
family property. See Kameswara sastry v. 
Veeracharlu (2). With that decision we 
agree. The plaintiff is, therefore, entitled to 
the amount disallowed by the District Judge. 
He is also entitled to interest at 6 per cent. 
per annum onthe principal amount decreed 
by the District Munsif, namely, Rs. 129-8-2 
frcm the 8rd August 1904 up to date of pay- 


(1) 27 M. 206. 
(2) 20 M. L. J. 855; 8 Ind. Cas. 195. 


INDIAN GASES, , 285 
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ment. The judgment of the lower Appellate 
Court is set aside and that of the District 
Munsif restored with interest as stated 
above. The raspondent will pay the ap- 
pellant’s costs in thisand inthe lower Ap- 
pellate Court. 

: Appeal ‘allowed, 


Cs. c. 15 C. W. N. 497; 8 A. L. J. 465; 13 C. L. J. 519.) 
PRIYY COUNCIL, 
APPEAL FROM THE JUDICIAL COMMISSIONER 
or Oups. 

February 28, 1911. i 
Present:—Lord Macnaghten, Lord Robson, 
Sir Arthur Wilson and Mr, Ameer Ali. 
Thakur UMRAO SINGH AND ANOTEER— 
PLAINTIFFS— APPELLANTS 
TENSUS 
Thakur LACHHMAN SINGH AND ANOTHER 


— DEFENDANTS— ITESPONDENTS, 

Will—Family arrangement—Immediate operation— 
Final and irrevocable—Whether document is Will— 
Inconsistency in pleadings— Costs. 

An instrument which was a family arrangement 
arrived at by the mediation of certain gentlemen who 
were old friends of the family, and which was intend- 
ed to be operativeimmediately and tobe final and 
irrevocable, was held to be a non-testamentary; 
instrument, and, therefore, void as regards immoy¢. 
able property, because it was not registered. 

Notwithstanding conflicting views pre 
the appellants, their Lordships gave effect £o t 
character of the instrument, but did n 
to the successful appellants. 


ted by 
he real 
allow costs 





inlay, R. O., and Mr. Ross, for 


Judgment. 

Lord Macnaghten.—This is an appeal from 
a decree of the Court of the Judicial Com- 
missioner of Oudh reversing the decision of 
the Subordinate Judge of Sitapur. 

The dispute between the parties relates to 
the right of succession to one-third of the 
estate of Ramkote, of which a Hindu gentle- 
man, named Kalka Bakhsh Singh, was the 
last owner. 

In the course of the discussion before this 
Board the controversy was reduced to two 
questions, and two questions only— 

(1) Was a certain document executed by 
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Kalka Bakhsh on the 23rd of May 1884, a 


testamentary ora non-testamentary instru- 
ment P i 

(2) Is that question now open, having 
regard to the course of the proceedings in 
the Courts below ? 

After the confiscation of Oudh the second 
Summary Settlement of the Ramkote estate 
was made with Kalka Bakhsh. Heobtain- 
ed a sanad from the Government. His name 
was entered in Lists Nos. 1, 4and 6, prepared 
under the provisions of section 8 of Act I of 
1869. And he remained absolute owner of 
the property until his death. 

Kalka Bakhsh died on the 14th of October 
1893. He had three sons, Umrao Singh, 
Pirthipal Singh, and Baldeo Singh. Pirthipal 
Singh died in his father’s life-time, leaving 
two sons, who were defendants in the suit 
and are the respondents to this appeal. 
` On the 9th of January 1562, Kalka Bakhsh, 
in compliance with the directions issued by 
the Government, declared that his wish 
was that after his death his estate should 
continue in his family undivided, in accord- 
ance with the custom of Rajgaddi, and that 
the younger brothers should be entitled to 
maintenance. 

It is not disputed that this declaration was 
aNvalid testamentary disposition by Kalka 
Bak®sh of his estate in favour ofhis eldest 
son. 

Kalka Bakhsh and his second son, Pirthi- 
pal Singh, were on bad terms, so much so, 
‘that PirthipaK Singh threatened personal 
violence to his father, and Kalka Bakhsh com- 
menced criminal proeeedings against his son. 
The quarrel, however, was for the time com- 
promised by the intervention of two friends 
of the family, Jote Singh of Bihat and Ratan 
Singh of Rojah. At their instanee the follow- 
ing document was drawn up and ‘signed by 
Kalka Bakhsh in their presence cn the 23rd 
of May 1884 :— A 

“This sanad is executed by me, Thakur 
Kalka Bakhsh, Talukdar of Ramkote. Fors 
Pirthipal Singh, whois my son, I fix Rs. 300 
annually, so thathe may maintain himself. 
Besides this, whatever I may give I will 
give equally to the three sons, except provi- 
sions, which they may take from my godown 
(kothar). He may take 6 annas in kharif 
(crop) and ten annas in rabi (crop) out of 
my treasury (tahwil). The marriage and 
gauna expenses of the sons and daughters 
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shall be borne by me. After me the three 
sons are to divide the property, moveable 
and immoveable. This has been settled 
through the mediation of Thakur Jote Singh 
of Bihat and Thakur Ratan Singh of Rojah.” 

Kalka Bakhsh, though he executed the 
document without demur, did not comply 
with its terms, if, indeed, he ever meant to 
doso. In February 1886, Pirthipal Singh, 
who apparently was then in destitation, 
brought a suit to recover arrears of mainten; 
ance and a sum of money equal to an amount 
alleged to have been given by Kaika Bakhsh 
to his youngest son Baldeo Bakhsh. The 
suit, which was founded on the instrument of 
May 1884, was dismissed by the Subordinate 
Judge, and the dismissal was affirmed on 
appeal, except as regards arrears of mainton- 
ance then due, amounting to Rs. 412-8. 

In May 1692, Kalka Bakhsh brought a 
suit for cancellation of the instrument of May 
1884. Pirthipal, however, died in November 
1392, before the suit could be heard, and 
it was consequently withdrawn. 

After Kalka Bakhsh’s death there was the . 
usual quarrel as to registration in the Revenue 
records. On the l4th of May 1894, the 
Deputy Commissioner of Sitapur, without 
pronouncing any opinion on the questions in 
dispute, made an order directing the entry 
of one-third of the estate in the name of 
Umrao Singh, one-third in the name of 
Baldeo Bakhsh, and the remaining third in 
the names of Pirthipal’s two sons. 

Umrao Singh then transferred his interest 
in the estate to his brother Baldeo Bakhsh 
and they brought this suit as co-plaintiffs to 
recover the one-third of the estate entered in 
the names of the sons of Pirthipal Singh. 


‘They relied mainly ona Will alleged to 


have been executed on the 4th of October 
1893, up to which date, as they contended, 
the testamentary instrument of the 9th of 
Januaryl 862, was in force. They asserted, 
too, that the instrument of the 23rd of May 
1884 was obtained from Kalka Bakhsh by 
undue influence, and was wholly inoperative. 

The Subordinate Judge gave effect to the 
plaintiffs’ claim except so far as it was found- 
ed on the alleged Will of October 1893. He 
decided against them on the issue as to the 
validity of that document, stating that the 
execution thereof “was not very clear to his 
mind.” The decree was made without costs. 

On appeal the Judicial Commissioners 
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affirmed the findings of the Subordinate 
Judge in regard to the Will of 1862, and 
alleged Will of 1893. But as regards the 
instrument of 1884, they held that its exe- 
cutior was not procured by undue infiuence, 
and that it operated as a valid devise to 
Pirthipal Singh, the benefit of which passed 
on his death to two sons. In the result, they 
reversed the decree of the Subordinate Judge 
and dismissed the suit with costs. 


Their Lordships agree with the Court of 


the Judicial Commissioner in thinking that 
the instrument of 1884 was not procured by 
undue influence. Indeed, there seems to be 
no ground whatever for such a suggestion. 
On the other hand, it seems clear that that 
document is a non-testamentary instrument. 
It wasa family arrangement arrived at by 
the mediation or arbitration of two gentle- 
men, who ‘were old friends of the family, and 
interested in maintaining its honour. Tt 
was plainly intended to be operative immedi- 
ately, and to be final and irrevocable. It 
fails of effect simply because it was not regis- 
tered, as required by the Registration Act III 
of 1877, section 17. It is, therefore, void as 
regards immoveable property. 

As regards the second question, their Lord- 
ships must hold that they are not precluded 
by what took place in the Courts below from 
considering and determining the real ques- 
tion in the case. In the Courts below neither 
party pursued a consistent course. As long 
as the question of the validity of the alleged 
Will of the 4th of October 1893 was undeter- 
mined the appellants, contended that the ins- 
trument of May 1884 was testamentary, 
while the defendants contended that it was a 
‘settlement and not a Will. As soon as the 
alleged Will of 1893 was successfully im- 
peached, the defendants maintained that the 
instrument of 1884 was a Will and not a 
settlement, and the appellants changed thier 
attitude. Their Lordships think that, not- 
withstanding the conflicting views presented 
by the appellantsin the Courts below, they 
- are bound to give effect to the real character 
of the instrument. At the same time, they cg 
sider that the appellants, though suceg 
in the result, ought not to be allowed c3 
‘this appeal or any costs in the Courid 

‘Their Lordships will, there a 
vise His Majesty that r 
allowed and thg 
Judge restay 
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the order of the Court of the Judicial Com- 
missioner must be returned. There will be 
no costs of the appeal. 
Appeal allowed with costs. 
Solicitors for the Appellants : Messrs. T. L. 
Wilson § Co. 
Solicitors [for the 


Respondents: Messrs. 


. Young, Jackson, Beard and King. 





(s. c. 15 ©. W. N. 515.) ; 
CALCUTTA HIGH COURT. 
SEGOND Civin APPRAL No. 2405 or 1907, 
February 9, 1910. 
Present :—Myr. Justice Caspersz and 
Mr. Justice Doss. 
NOBENDRA KISHORE ROY AND OTHERS— 
PLAINTIFYS—APPELLANTS 
versus 
DURGA CHARAN CHOWDHURY and 
OTHERS— D EFENDANTS— RESPONDENTS. 

Revenue Sale Law (Act XI of 1859), s. 37—Portion of 
taluq ewistingat Permanent Settlement—Chitta— 
Distributing public revenue at partition— Public docu- 
ment—Evidence Act {I of 1872), s. 74. 

A talug derived and descended from an ancient 
talug existing from before the Permanent Settlement, 
and recognised by the landlord, must be deemed to 
have existed from before the Permanent Settlement 
and to be protected from annulment under section 
37, excep. lor 2. of the Revenue Sale Law. 

A. Chitta prepared at the time of partition for 
purpose of distributing in equal manner the 
revenue on the separate shares, is a documg 
public nature and of the state of affairs thg 
and is, therefore, admissible in evidence, 
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sary issues, among them the 4th issue, 
“whether the defendant’s taluk is a mokurart 
tstemrart taluk existing from before the Per- 
manent Settlement. Jf so, is it liable to be 
avoided ?” On a consideration of the evi- 
dence, the Subordinate Judge dismissed the 
suit. 

The plaintiffs then went to the District 
Judge on appeal and succeeded in obtaining 
from him a decree with regard to some of 
the plots in suit but not with regard to plots 
Nos. 1 to 14, which, accordingly, are the 
subject-matter of the present second appeal. 

The District Judge has accepted the judg- 
ment of the first Court on the 4th issue 
without recapitulating the reasons of ihe 
Subordinate Judge; but he has based his 
judgment in favour of the plaintiffs, with 
regard to the plots decreed, upon the question 

: whether all the lands in suit are included 
within the defendant’s faluk and to that 
question he has returned an affirmative answer 
with regard to the plots Nos. 1 to 14. 

The argument in the lower Appellate 
Court was, first that, for the purposes of prov- 
ing the inclusion of these plots within the 
taluk of the defendants, the chttta of 1844 
was inadmissible in evidence, and, secondly, 
mudafat description, in respect of some of 
e plots, not appearing in the said chitto, 
nnot be held that these plots, at any rate, 
art and parcel of the defendant’s 
ather, of the parent taluks, Jadab 



























of the word “Mudafat” 
per) against the plots 
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monstrate.that the defendant’s taluk is a 
creation anterior tothe Permanent Settlement; 
secondly, that, though the Subordinate Judge 
comments upon the absence of satisfactory 
rebutting evidence on the part of the plaintiff, 
he bas not considered the various papers 
(some of which have been printed by the 
appellant in the appendix) as he should have 
done, and that these papers constitute rebut- 
ting evidence ofa valuable kind ; therdly, Cit 
has been somewhat faintly pressed) that the 
chiita of 1844 is not admissible, inasmuch as 
it was not prepared for public purposes ; and, 
fourthly, that even if the chitta is admissible, 
it can only be regarded as evidence in favour 
of the defendants in respect of the lands ex- 
pressly shown as mudefat lands, that is to 
say, lands which descended from the old taluks, 
Jadab Roy and Srinarayan Roy. 

Although this is a second appeal, we have 
gone somewhat minutely into the docu- 
mentary evidence, with a view to understand- 
ing the judgment of the Subordinate Judge, 
and we have considered whether it is neces- 
sary to send back the case to the lower Ap- 
pellate Court for re-consideration and an ex- 
expression of his own views by the District 
Judge. It appears to us, however, that the 
case has been properly tried and that the 
conclusions of fact bind us at the present 
stage. 

The case may betaken to come under the 
first.and second provisos to section 37 of Act 
XI of 1859. The 4th issue, itis true, con- 
templates the first proviso only that is to say, 
the parties went to trial on the question 
whetherthe defendant’s taluk is a mokurart 
istemrart tenure existing from before the Per- 
manent Settlement. To that issue, the Sub- 
ordinate Judge returns an affirmative answer. 
He says “I am, therefore, clearly of opinion 
that the present taluk has been carved out of 
taluks, Jadab and Srinarayan, which existed 
in 1199 with a ten rupee jama each. The 
successive additions and subtractions do not 
take away the integrity ofa taluk, if the 
teps can be traced. The identity is not lost; ” 

again, “my finding, therefore, is that 
am Kinkar, is one of those tenures 
ad their origin from before the Perma- 


moment.” But the Subordinate 
pave gone further, and he 
ben that “taluk, Ram 








exception . to 
ah cannot 
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be avoided and annulled as an incumbrance.” 
He has elaborated this part of the case on 
the -dowls, returns and documents filed and, in 
fact, he has taken considerable trouble toshow 
how the plaintiff's 4-anna estate was originally 
` created. It appears that although a perma- 
nent jama was assessed upon the 16-anna 
perganah, including the plaintiff’s 4-anna bahali 
hissa, an equitable adjustment of revenue was 
. not made upon the latter estate until long 
after the defendant’s taluk came into existence. 
We regard the creation of the defendant’s 
taluk as having taken place in the year 1220 
(Ex. F) although it existed from before the 
Permanent Settlement, if the history of the 
old taluks Jadab Roy and Srinarayan Roy, be 
traced up to the year 1220 (1813) when por- 
tions of these taluks were transferred to Ram 
Kinkar, a member of the same family, and 
held at proportionate jamas.. The Subordi- 
nate Judge points out from Exhibit (C) how 
the descent into the taluk Ram Kinkar was 
affected and finally perfected by HExhibit-F. 
It. was unnecessary for the Subordinate 
Judge to go as faras he did. But we en- 
tertain no doubt that his conclusions are based 
on a consideration of the evidence which it 
was open to him to consider and those con- 
clusions, in either view of the case, effectually 
bind the plaintiffs. They bring the taluk of 
the defendants within either of the excep- 
tions, first or second, to section 37. 

With these general observations, which 
show how the case has been dealt with in the 
lower Courts, we proceed to record our views 
on the four contentions raised. 

With regard to the first contention, itis the 
finding of the Subordinate Judge, and certain- 
ly a very clear one, that the taluk Ram Kin- 
kar was derived and descended from {wo 
ancient taluks and, as such, must be deemed 
to have existed from before the Permanent 
Settlement. The test is, whether the origi- 
nal obligation to pay a certain quota of the 
land revenue assessed was destroyed at any 
subsequent date. Butit appears to us that 
when certain lands were transferred to taluk 
Ram Kinkar, the sontinuity of the original» 
obligation was not in any way impaired. 
These lands of the original taluks which have 
been found by the lower Courts to appertain 
to the defendant’s taluk must be deemed to be 
protected from arnulment because its re- 
cognition by the landlords involves a re- 


cognition of: the former status of the taluk, _ 


‘somewhat faintly pressed, 


INDIAN CASES. . 289 


With regard to. tbe second contention, ` 


although the Subordinate Judge has not dis- 
cussed much of the evidence on the side of 
the plaintiffs in rebuttal of the case for the 
defendants, he has mentioned certain chittas 
of the year 1202. That appears to us suff- 
cient for the purposes of this appeal. We 
are not deciding this case as a regular appeal 
but on the questions of law put forward. 

The third contention, as we have said, js 
and on, the 
authorities, we entertainno doubt that the 
chitta of the year 1844 is admissible in evi- 
dence. The cases cited to us are not 
authorities to the contrary. The chdtta was 
prepared at that time, as appears frcm the 
evidence, for the purpose” of distributing in 
equal manner the publié revenue on the 
separate bahas hissa which was subsequently 
purchased by the plaintiffs. The record 
thus prepared is a document of a public 
nature, and evidence of the state of affairs 
then existing. 

The last contention, namely, that the 
mudafat lands are the only lands recorded as 
having been derived from the old taluks, 
hasin fact been disposed of by the observa- 
tions we have already made.. 

We are now concerned with plots Nos. 1 
to 24, and, that being so, it is immaterial 
to inquire whether the other lands, 
mudofat, were included in taluk Ram Ki 
in the year 1220 (1813) or not. 


transferred from 
taluks Jadab Roy an 


That finding on the question of identity dis- 
poses of the case 


Woe accordingly dismiss this appeal with 
costs, Lv 
A Appeal dismissed. 


` 


Srinarayan Roy, 











~ 290, 


EMPEOR V. KARNAN BENU PATNAIK. 


(s. ©. 9 M. L. T. 406.) 

MADRAS HIGH COURT. 
Criminal Revision Case No. 327 or 1910. 
(CRIMINAL Revision Permios No. 264 
TT og 1910.) > 
February 22, 1911. 
Present:—Mr, Justice Wallis. 
EMPEROR—Come.alnant 
versus 
KARNAN BENU PATNAIK AND OTHERS ' 
— ACCUSED. 

Criminal Procedure Code (Act V of 1898), ss. 428, 
537—Irregularity—No record of reasons for remanding 


case— Call for findings instead of for evidence—Curative 
effect of s. 587— Practice. 


-An irregularity committed by a Magistrate in 
omitting to state his reasons for ordering fresh 
~ evidence under section 428, Criminal'Procedure Code, 
is curel by section 537. Section 428, empowers a 
‘Magistrate to only call for evidence and not fora 
finding. Where he calls for a finding instead of 
merely calling for evidence, his order should be set 
aside and he should be directed to restore the case 
to his file.and dispose of it according to law. 
Petition, under sections 435 and 439 of the 
Criminal Procedure Code, praying the High 
Court to revise the judgment of the Deputy 
Magistrate of Gumsur, dated the 13th 
December 1909, in Criminal Appeal No. 
64 of 1609 presented against the judgment 
of the Court of the 2nd Class Magistrate 


of Aska, in Calendar Case No. 171 of 
999. ‘ 


“Facts.—The proceedings of the Gene- 
yal Beputy Magistrate, Gumsur,; dated-3rd 


November, in Appeal Case No. 64 of 1909 
were as fallows:—The case is remanded to 
, Aska, for findings on 
‘the following points—(1) What are the cor- 
rect boundaries ang extent ot the land said 
‘to have been ai upon by the appel- 
- lants ? (2) What is the. name of the land ? 
(3) If it is dwari inam land is there temple 
service inam adjoining ib? he record with 
the findings should be subtitted within, 
a fortnight. The Khond whoNmortgaged 


the land to the complainant sħould be 
examined. 


ay 









OGrder.—I think the irregularity ~of 
the Deputy Magistrate in not stating his © 
reasors for ordering fresh evidence under 
section 428 of the Code of Criminal Pro- 
cedure is cured by section 5387. The Magis- 
trate has, however, disregarded the provisions 
of the settion in another manner by calling 
for a finding, instead of merely calling for 
the evidence; and I shall think the proper 
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order will be to set aside his judgment and 
direct him to take the case again “on his file 
and dispose of it according to law. 


Case remanded 


(s. c. 9 M. L. T. 406.) 
MADRAS HIGH COURT. 
- CRIMINAL Revision Case No. 677 or 1910. 
(Taxen UP No. 32 or 1910.) 
February 22, 1911. 
Present:—Mr. Justice Abdur Rahim and 
Mr. Justice Ayling. 
EMPEROR— COMPLAINANT 
versus 
KALI UDAYAN~— Accusep. 


Penal Code (Act XLVof 1860), ss. 862, 366— 
Abducting with intent to cause defilement. 

A person who compels a girl to go with him with 
intent to have sexual intercourse with her commits 


an offence punishable.under sections 366 and 862 of 
the Indian Penal Code. 


FactsS.—tThe facts alleged by the pro- 
secution are that while the girl Periyam- 
mal (Prosecution lst witness), her mother- 
in-law and two other women were’ cutting 
thorns at the foot of a hill, the accused 
came and asked them to go up higher. 
They refused and the accused then caught 
hold of Periyammal’s cloth from behind and 
dragged her away. Both the girl and her 
mother-in-law protested, and the accused 
threatened them with his knife. The three 
women then ran away to the village and 
fetched some other men. They found the 
accused und Periyammal near the stream. 
Periyammal ran weeping to join the res- 
cuers and the accused wes arrested. The 
accused was sentenced under sections 396 and 
506 of the Indian Penal Code to 6 months’ 
rigorous imprisonment, and to pay a fine’ 
of Rs. 60 in default. 

Order.—wWe think that the accused, 
‘having compelled the girl by force to go 
away from the place where her mother-in- 
law was, evidently with the intent to have 


sexual intercourse with her, his act amount- 


ed to an offence under section 366 of the 
Indian Penal Code read with section 362 of 
the Indian Penal Code. The sentence 


is not unduly severe. The record will be 
returned. : 
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AYYALAMMAI SERVAIGARAR V. NALLASAWMI PILLAI. 


(s.c 9 M. L. T. 407.) 
MADRAS HIGH COURT. 
Frast Crvit Arrgas No. 208 or 1907. 
: December 21, 1910. 

Present: —Mr. Justice Krishnaswami Aiyar 
and Mr. Justice Ayling. 
AYYALAMMAI SERVAIGARAR AND 
OTHERS — DEFENDANIS —APPELLANTS 
versus 
NALLASAWMAI PILLAI AND OTHERS — 


PLAINTIFFS — RESPONDENTS. | 

Assignment—Sham transaction—Burden of proof — 
Consideration —Practice—Decision on issue of fact— 
No specific issue framed. 

If the parties to a suit adduce evidence on a ques- 
tion of fact and a decision is arrived at thereon, that 
decision will be good, notwithstanding the question 
not being put in issue, provided; neither party is pre- 
judiced thereby. 

The burden of “proving the reality of the con- 
sideration in the case of an assignment lies on the 
assignee. 


Appeal against the decree of the Subordi- 
nate Judges Court 
Original Suit No. 24 of 1905. 


Judgment.—We think this is a clear 
case. Hxhibit XV is a mortgage with 
possession in favour of one Inbanadha. It 
is found by the Subordinate Judge that this 
was the self-acquisition of Inbanadha. The 
mortgage-bond is dated the 23rd September 
1893. On the 23rd December 1898 an 
assigoment of this mortgage, which is Ex- 
hibit XVI, was executed in favour of the 
second defendant who was the brother-in- 
law of Inbanadha. The plaintiffs claim this 
assignment to be a sham and they sue to 
recover monies recovered by the second de- 
fendant under the mortgage Exhibit XV. 

The learned Advocate-General who ap- 
pears for the defendants argued that no 
question was raised in the case as to whe- 
ther Exhibit XVI was a sham and that 
the Subordinate Judge was not justified in 
finding that it was a sham in the absence 
of an issue. Paragraph 7 of the plaint 
states that the assignment was made with- 
out any consideration. It is true paragraph 8 
speaks of undue influence having been 
exercised by the second defendant in obtain- 
ing the assignment. But the Snbordinate 
Judge in paragraph 12 of his judgment 
states that “ plaintiffs have adduced evi- 
dence to show that Exhibit XVI represent- 
ed a.sham transaction and that the de- 

endants have also adduced evidence to 


how that the recitals in Exhibit A as to, 


of Trichinopoly, in 


` thus. 


debts due from them to inbanadha were 
really false and were intruduced for the 
purpose of satisfying the first defendant in 
respect of his unjust demands for an ex- 
cessive share. The matter really then hav- 
ing been present to minds of both parties 
and eyidence having been adduced on bith 
sides we do not think either party has 
been prejudiced by the form of ‘the issue. 
Under the circumstances, therefore, the 
Subordinate Judge was entitled to go into 
the question as to whether Exhibit XVI 
was a sham. He has discussed it in a 
long and exhaustive judgment and, as we 
agree substantially with the reasons given 
by him for the conclusion at which he 
has arrived, it is unnecessary for us to say 
more than a few words in expressing our 
concurrence with him. Exhibit XVI pur- 
ports to have been executed in considera- 
tion of the principal and interest due on 
a sum of Rs. 1,500 contributed by the 
second defendant for the mortgage, Exhibit 
XV, asum of Rs. 383 undertaken by the 
second defendant to be paid to one Muthu- 
mahali and a cash payment of Rs. 1,500 
oid made before the Registering Officer. 
The Subordinate Judge has taken each of 
these items of consideration and dealt with’ 
them in his judgment. We agree with him 
in holding that they are all fictitious. 

As regards the first item of Ra. L500 
and interest thereon, the matter Atanda : 
The second defendant w obliged 
really to finance Inbanadha for he purpose 
of paying consideration for the mortgage. 
It was expected that suffiGient funds would 
be forthcoming from Inbdnadha’s properties. 
Bat at the eleventh tour part of the con- 
sideratisn was not available and so the second 
defendant, the bréther-in-law, raised the sum 
by means of aoan and contributed it towards 
the consideresion for the mortgage. The ques- 
tion is, whétherthis item remained unpaid down 
to the date of the assignment, Exhibit XVI, 
or had practically been paid off by that 
time. The first argument urged by the 
learned Advocate-General in this connection 
is that there is nothing to show that In- 
banadha paid off this sum in the shape of 
receipt or account proving such payment. ` 
This, no doubt, is true. But the second de- 
fendant had taken no voucher from In- 
banadha for his contribution for the mort- 
gage and, therefore, Inbanadha's not taking 















di 







of Rs. 
-was {o be converted into money and the 
. money paid over to the second defendant. 
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a receipt from the defendants for the re-pay- -conclusion that this cash paymen 


-ment of second defendant’s contribution is 
not a matter worthy of any remark. They 
were close relations as observed by the Sub- 
ordinate Judge and the second defendant 
-was in a sense în loco, parentis. He was 
senior in age and had been looking after In- 
banadha’s affairs during his minority. Itis 
hardly likely that in dealing with such a 
person Inbanadha would have insisted upon 
.a receipt for the payment of the money. 
The Subordinate Judge has given good 
. reasons for holding that Inbanadha had a Go- 
.vernment promissory-note of the face value 
1,000, and it was intended that that 


That this must have been done seems to be 


- fairly clear from the documents to which 
. the Subordinate Judge has referred. 


There 
is a letter, Exhibit G, written by Inbanadha 
-which seems to corroborate the story that 
. the smount of the Government promissory- 
„note should have been appropriated towards 
. the debt dae to the second defendant. 

.We come next to the item of Rs.. 388 
said to have been due to Muthumahali, the 
alleged creditor of Inbanadha. There’ is no 
evidence of a documentary nature to show 


that Inbanadba was indebted to Muthu- 


ahali. The debt must have grown during 
,the_days of Inbanadha’s minority in a period 
of sds years. There is neither.a promissory- 


note nòr recejpë nor any account in support. 
, of- this indebtedness. 


The second defendant 
says that hé\discharged this debt but he 
.does not, produce any receipt for the pay- 
ment of the ambuné and he produces no 
-other document in ‘guppott of his story 
that he paid off this\Muthumahali. We 
must, therefore, regard this item of debt also 
as fictitious. me 
Then there is the third item of cash payment 
before the Sub-Registrar. There is no doubt 
, that this sum was paid in the presenceof the 
Sub-Registrar. But we think there is abundant 
reason to agree with the Subordinate Judge 
that the amount was in all probability 
. taken back by the second defendant himself. 
The Subordinate Judge points out that tke 
second. defendant does not explain where 
he got the mouey from nor is there any 
evidence to show what became of this large 
sum in the hands of Inbanadha. We must, 
. therefore, accept the Subordinate Judge’s 


areal payment to Inbanadha. 
All the three items of consi 
seb out in Exhibit XVI prove 
tion to be unreal. The secon 
himself appears to have been i 
of the property as admitted | 
evidence. He remained in pos: 
1893 to 1898 or even tili lat 
undoubtedly in receipt of 
of the „property. He stat 
paid over this income on Inb: 


‘mands in consequence of peci 


and that he obtained no vouc 
payment of income to Inbanadh: 
it is much more likely that 

income himself and appropriate 
as far as the income went, hi 
of Rs. 15,000 the amount o: 
bution for the mortgage-bond— 
This income coupled with 

realised by the sale of Governme 
note would have been quite sul 
charge Inbanadha’s liability 

respect of the mortgage bond, Hs 

The learned Advocate-Genera 
on Exhibit IX, which is a ] 
kanadha to the second defends 
few days of the execution of E 
wherein he says that the seco: 
was to take the income of tl 
that year and to pay to Inba 
of Rs. 190. 

This, the Advocate-General a 
dence of the reality of the assi, 
we think-the document is expl 
hypothesis that the total 
Rs. 1,500 with the interest the 
bably discharged only by includ 
of the crops then standing on 
the date of Exhibit IX subjec 
ment of Rs. 190 to Inbanad’ 
this mar be, a document like 
coming into existence so soon a 
of the assignment itself would 
great value in showing that Ext 
not a sham. If there was any 
keep up. certain appearances 
Exhibit XVIit must have cert: 
for some little time longer : 
We, therefore, attach no s 
Exhibit IX, 

One argument was address 
gards the motive forsham a 
would be difficult, indeed, for vt 
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evidence of the plaintiff’s witnesses as regards 
the particular motive which they put forward. 
We think the Subordinate Judge has arrived 
at the real truth when he surmises that the 
motive was probably to put what was the 
self-acquired property of Inbanadha in the 
name of his brother-in-law lest a share in it 
should be claimed by his co-parceners who 
had really no interest in the property. But 
the crucial circumstances against the truth 
of Ye defendant's case is the statement in the 
. Aition deed that a sum of Rs. 4,800 odd 
s due to Inbanadha by the family. Tbis. 
ebt falls to the share of the second defend- 
ant and it was treated as a real debt against 
which other debts fall to the share of the 
first defendant and the other co-parceners. Jf 
this sum was not really due by the family to 
Inbanadha and his heirs it is impossible to 
reconcile such a statement in tiie partition- 
deed with the actual facts. The second 
defendant attempts a very feeble explanation, 
and the first defendant who has gone into the 
box is quite unable to explain how he could 
‘have persuaded himself to accept this as a 
real debt due by the family- The first defend- 
ant was undoubtedly given what is called 
jeshtabagam, or an excess in the share, to be 
allowed to the eldest of the members of the 
family. It is pretended that the second 
defendant was not willing to allow this extra 
share to the first defendant and wanted to 
neutralise the concession by this fraudulent 
device or a false debt due by the family, as 
to the origin of which and as to the evidence 
in respect of which the first defendant has 
not told us that he made any inquiry. We 
cannot, therefore, accept the evidence of these 
two people—the first and second defend- 
ants—as regards how these debts due to 
Inbanadha came to be included as a family 
debt in the partition deed. This is almost 
fatal to the case set up by the defendants. 
We agree, theréfore, with the Subordinate 
Judge in holding that Exhibit XVI has been 
proved to bea sham and that the plaintiffs 
are entitled to recover the amount sued for 
which the second defendant has realised from 
the mortgagor Annasawmi Iyer. We dismiss 
this appeal with costs. < 


Appeal dismissed. 
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i (s.c. 1 P. W. R. 1911, Rev.) ` : 

COURT or Tar FINANCIAL COMMIS- 

SIONERS, PUNJAB. 
January 27, 1911. - 

Revenue Peritron No. 21, 1910-11. 
Present: —Hon’ble Mr. Meredith, 
HUKAM SINGH AND orners—Appuicants 
VerTSUS 
SHAM SINGH AND OTHERS— OPPOSITE PARTY. 

Partition—Mode of partition of shamilat—Mainten- . 
ance of possession—Compensation for turning barani 
into chahi—Revision— Question of limitation. M 

Where skamilat is being partitioned the possession 
of the share-holders therein should be preserved ‘to ' 
the extent of their respective shares only. Where, : 
however, a share-holder has sunk a well on his 
share of such land, thereby altering the nature of it 
from barani to chahi, he is, in equity, entitled, by 
way of compensation, to some portion of ib. 

A. Court of revision can review a “finding “upon a 
question of limitation. 

Petition for revision of the orders of the 
Jommissioner of Jullundur, dated 4th April, 
1910 and 21st June, 1910. Ah 

Facts.—An application for partition 
of 209 kanals and 12 marlas of land khewat 
No. 40, khataunt Nos. 102 to 124 situated 
in mauza Mirpur, Tahsil Jullundur, was 
decided, in the first instance,by Mr. Sultan 
Ahmed Khan, Assistant Collector, 1st class, 
of Jullundur, who proposed and sanctioned 


the mode of partition as laid down in his order 
‘dated 19th November, 1909. | 
Thereon Hukam Singh applied for rewiew i 


but his application was rejected 
February 1910. S 

Hukam Singh and Gulab Singh, then 
appealed to the Commissioner of. Jullundur 
who, on 4th April 19]0 dismissed the 
appeal as time-barred. He was of opinion 
that the time spent in review could not be 
deducted in computing the period allowed for 
an appeal. Ae r 

An application for~ review by Hukam 
Singh and Gulab Singh to the Commissioner 
of Jullnndur, was also rejected on 21st 
June#Z10, 

„The said Hukam Singh and Gulab Singh 
at last applied for revision to the Financial 
Commissioner 


ox 28th 


In revision it was contended on behalf of 
the petitioners thatthe time spent in review 
ought to have been deducted in calculating 
the time- allowed for the appeal, and that 
they were entitled by way of compensation 
to retain some portion of the land which 
has been changed into chahi from barani by 


ra 
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sinking therein a well. 

Lala Hukm Chand, for. the Petitioners. 

Bakhahi Gokal Chand, for the Respondents. 

Judgment.—The question of limita- 
tion may be reviewed by this Court acting 
as a Court of revision. Applicants have been 
given possession up to their share, in the 
-mode of partition. The only question is 
whether they should retain possession of 
more than their share by way of compensa- 
tion for the well sunk. by them which has 
changed 16 kanals 17 marlas into chahi from 
barani. I think they are equitably entitled 
to some compensation and that this should 
take the form of some small additional share 
of the joint holding. This will be deter- 
mined by twoarbitrators to be appointed by 
themselves who will appoint an umpire if 
they cannot agree. 

Application accepted and order accordingly. 
Costs against respondents. 

Application accepted. 


(s. c. 3 P. WR. Rev. 1911.) 
COURT or tae FINANCIAL COMMIS. 
SIONERS, PUNJAB. 

Bevenve Revision Casi No. 148 or 1909-10. 
January 17, 1911. 
Preseni:—The Hou’ble Mr. Douie, and 
The Hon’ble Mr. Meredith. 
WAZIRA AND OTHERS—PLAINTIFFS— 

APPLICANTS 
versus 
L AND OTHERS— DEFENDANTS— 
RESPONDENTS. 

-Escheat—Heirlèss land in a village owned by hetero- 
geneous proprietary body— Government entitled to 
.succeed—Principles apylicable in such cases—Pro- 
prietary body, right of. NG 5 

The right of the Crown tò~claim escheat does not 
reat on cnstomary law or on Hindu Law, but is based 
on grounds of general or universa aw. 

Such right arises only where ae is no person 
erititled by law or by custom to inherit. 

‘The right of the proprietary body assa whole to 
succeed in cases in which the right of eschéat exists, 
isyprimarily based on real or assumed relation®hip to 
the holder of the land,-qr to the member of thd™pro- 
prietary body from whom his title was derived. ` 

Bucha right should be assumed in the case o 
homogeneous estates or sub-divisions of estates, 
where the owners are all or nearly all of the same 
tribe as the last holder of the land or the member-of 
the proprietary body from whom he derived his title. 

The right of escheat should not be assumed in the 
case of heterogeneous estates or sub-divisions of 
estates held by persons of different tribes or different 
gots of the same tribe. The presumption in such 
cases is that the State has a right of escheat. 

When the property in the land was originally 
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derived by gift from a member of the tribo of the 
original proprietary body, the right of that body 
should be recognized on failure of the donor’s and 
donee’s lines. 

In any case in which the wajib-ul-arz declares the 
right of the proprietary body to succeed to the land of 
heirless owners, Government should set up no claim. 


Bhupia v. Jamna Das 80 P. R.1885; Lehna v. 
Kishan, 78 P. R. 1888; Kirpa Ram v. Ude Ram 
77 P. R. 1896; Shaman v. Sardha, 61 P. R. 1898; 


and Harnam Singh v. Partab Singh, 102 P. R. 
129 P. L. R. 1906, relied upon. 


Case reported by the Deputy Commis- 
sioner, Karnal, under section 16 of the 
Punjab Land Revenue Act XVII of 1887 
with his letter No. 375G, dated 25th Feb- 
ruary, 1910. 

ORDER OF REFERENCE 

Under section 16 Land Revenue Act, I 
refer the following case for orders, as there 
appears to be no definite law or ruling an 
the, subject:— 

“One Musammat Kishni, widow of Partapa, 
Jat of Kaliana, Tahsil Thanesar, has died 
and leaves no blood relations of her own 
or her husband. She owned 82 bighas, 4 
biswas land. 

“The tenure of this village is pattidari ghair 
mukammal, and the shamilat deh is not divided 
among patitis; each owner has a share in 
the common land according to his holding. 

“There is no provision in the wajib-ul-arz 
regarding disposal of land of a proprietor 
who dies without relations. 

“The village was originally occupied by. one 
Munia, Jat. He introduced persons of mis- 
cellaneous castes, and finally four pattzs were 
created under lamhardars Dhan Singh, Alman, 
Mohraand Noda and shamilat deh was set apart. 

“the land in question was in 1848 owned 
by one Rai Singh, son of Ramdiya, Jat, 
aad he or his son apparently married the 
sister of one Sahib Singh, an outsider. When 
herhusband died, the three sons of Sahib 
Singh succeeded and are shownin Mr. Douie’s 
Settlement as owners. They were Tulsi, 
Palsa and Parltapa. The two latter died 
childless and Musammat Kishni succeeded 
to the estate when her husband, Partapa, 
died. She has now died and the question 
of _mutation has arisen. : 

“There are four so-called paitis, viz., Dhan 
Singh (Jats), Alman (Fakirs and Jal), Nada 
(Jats and Malis), and Mohral Arains and Jats). 

“The land in question is situale in the 
Mohra patti, and the Tahsiidar, without any 
good reason, ordered that mutation should 
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take place in favour of the Jats of the Mohra 
patti. This is evidently wrong. 

The question is, whether the’ land should 
become. shamilat of the pitty Mohar, of the: 
whole village, or’ whether it should be escheat 
to Government. 

“Section 28 of Rattigan’s Customary Law 
(Remark 1) tends to show that it should 
escheat to Government; but Roe and Rat- 
tigan’s Tribal Law in the Punjab (page $7 
Chapter ILI, paragraph 5) tends to show 
that it should pass to the shamelat deh. 
The owners of the pati? Mohra have no 
special right as against the general proprie- 
tors of the village. 

“As these cases are likely to become com- 
mon, owing to the numerous deaths which 
have occurred by plague, and, as I believe 
jn other instances, such land has been allowed 
to pass to the remaining proprietors’ as 
shamilat deh or patti, I refer the matter 
for orders.” 

The mutation proceedings are sent herewith. 

Mr. Khark Singh, for Jats of patti Mohra. 

R. S. Lala Narinjan Das, Government 
Pleader, for the Crown. 

Judgment.—tThis case relates to muta- 
tion of ownership in 82 bighas 4 biswas in 
Mauza Kaliana of the Thanesar tahsil of the 
Karnal District. At the Regular Settle- 
ment, about 1850, the land was held by one 
Rai Singh, son of Ramdiya. Apparently, 
before the end of that Settlement, Rai 
Singh died. and was succeeded by his son 
Budha, tribe Jat, got Barthal (khewat No. 31). 
Jn making his reference for revision the 
Deputy Commissioner stated that Rai Singh 
or his son Budha married the sister of one 
Sahib Singh, whose sons became possessed of 
the holding. ‘To-day it is stated that Budha’s 
mother and Sahib Singh’s wife were sisters, 
and that Sahib Singh belonged to a village’ 
in the Amballa District. All his sons died 
childless, but one left a wiodw, Musammat 
Kishni, who has now died, The land is in 
one of the four pattis into which the estate is, 
for revenue purposes, divided, namely, in patti 
Mohra, the owners of which are Jats and 
Arains. Th Settlement Tahsildar found that 
no one had ‘proprietary possession. He 
treated as fraudulentaclaim put forward by 
oron behalf of one Devatia, a Jat of a village 
in duhstl Kaithal, and he ordered mutation 
in favour of the Jats of patti Mohra. The 
Arains of that patti appealed to the Collector 
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on the ground that mutation should have 
been effected in the names of all the owners 
of patti Mohra irrespective of tribal distinc- 
tions. The Deputy Commissioner remarked 
that the question for decision was, ‘whether 
the land should be recorded as shamilat of 
pitti Mohra or should be entered as balong-. 
ing to Government by escheat. ` Iustead of 
deciding the appeal, he irregularly reported 
the original order for revision. The ques- 
tion being one of importance I transferred 
the case to my own file by an order under 
section 15 (1) of the Land Revenus Act. I 
have heard Counsel for the Jat owners and 
for the Crown. 

A glance at the genealogical trees of the 
Settlements of 1885 and 1909 will show how 
utterly heterogeneous the proprietary body 
of this village is. Theowners are of several 
tribes, and even the Jats are of very. 
different gots both in the estate as a whole 
and in patti Mohra. In the khewat of the 
Regular Settlement’ (1855) Budha, from 
whom the late owners derived their title; 
was, as I have noted, shown as a Jat, got 
Barthal, and was probably the only landowner 
of that got in the village. Budha’s successors 
had nothing to do with the proprietary body 
till they were brought into it on Buadha’s 
death without male heirs. The account of 
the founding of the estate given in the noto 
attached to the genealogical tree of the 1885 
Settlement is significant, — a 

“Ab first the whole areaof the village was 
jn the occupation of the Sikhs, d tenants 
belonging to neighbouring estates cultivated 
the land. About 125 years ago one Munia, 
Jat Gil,on account of ivéonvenience left the 
old abadi near the GA". road and, with the 
permission of the Suthorities of the time 
came to settle~in the village paying no 
nazrana or malikana, His pedigree table is 
not known‘to the owners (silsila shajra nasb 
malikan Vata nahin sakte). He alone remain- 
ed in“ possession for a considerable time. 
Paifing to arrange for the cultivation of the 
whole area, he brought persons of different 
tribes from the old abudi and united them 
with him in the ownership of the land.” 

According to the shajra nasb of 1885, there 
are a few Gil Jats in each patti, but whether 
any of them are descendants of Munia we 
cannot say. ven if they were, it would be 
difficult to allege that the ancestor of Budha, 
got Barthal, derived his title from a gift by 
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Munia, The petty Sikh Sardars, who occupi- 
ed the country after the sack. of Sirhind in 
1763. no doubt, welcomed any one who would 
settle and cultivate, and so increase their 
income. 

Abut 1882 the Government of India made 
inquiries regarding escheat in the different 
provinces of India. A reference was made 
to the Judges of the Chief Courtand minutes 
by Mr. Justice Barkley and Mr. Justice 


W. H. Rattigan will be found reproduced in’ 


Panjab Government Consolidated Circular 
No. 9. Mr. Justice Barkely wrote,— 
“Escheats are comparatively rare in the 
Punjab. One reason is that where the land 
is generally held by village communities, 
as is the case in this Province, it is the usual 
practice to recognise the succession of the 
proprietary body to’ the lands of proprietors 
dying without heirs, and this is often provid- 
ed for inthe village administration papers 
prepared at Settlement. In the southern 
Punjab under Sikh Rule, when wells rather 
than villages formed the proprietary units in 
direct relation with the Government, escheats 
were more strictly enforced than they are now, 
and the result was that wellsor portionsof wells 
with the lands attached to them often became 
the property of Government. Mr. O’Brien, while 


reporting that he can discover only two cases 
a escheat which have taken place (in the 





ernments, to whom they had eschealed for 
want of heirs “A similar state of things 
exists in the mish Dearie district of Multan, 
though in that district also escheats are 
now rare, it being stated that no escheats of 
jmmoveable property have tuken place within 
the last ten years.” ‘NX 

Mr. Barkley then discussed thèJaw on the 
subject, pointed out that escheat was not one 
of the matters in regard to which the personal 
Jaw of the parties is made applicable by sèc; 
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under n general or universal law as paramount 
power.” - 

Ina letter No. 692, dated 28th July 1862, 
addressed to the Government of India, the 
Punjab Government remarked ,— - 

“The right of the Crown to succeed by 
escheat upon a tebal failure of heirs to all 
moveable and immovenble property left by 
Hindus and Mnhammadans has always been 
recognized and asserted in the Punjab.” (It 
then noted what the law as laid down by 
the Privy Council was.) “ Cases of the kind, 
however, have-been comparatively rare. A total 
failure of heirs is necessarily uncommon 
under Hindu law and the principle upon 
which the Revenue Settlement has been made 
in this Province, renders an escheat of land- 
ed property belonging to the agricultural 
population almost impossible, “the general 
village proprietary body succeeding, as a 
matter of right, to the estate of any proprietor 
dying without natural heirs.” 

Two Delhi, two Rohtak and two Mu- 
zaffargarh escheats were noted, the Rohtak 
eases probably did not relate to land. 


The only district in the Punjab in a 
escheats have been at all common is y= by 
The description of the origin of thô Bs 


of that district given in paragraphs Nos, TBO: 
—152 of the Settlement Mafual shows 
clearly why this should be the case. A 
quotation may be given from paragraph No, 2 
of Financial Commissioner’s No. 6521, dated 
30th October, 1906,— 

“It is the policy of Government to assert 
its claim to an escheat only in cases where 
it is clearly established that there is an 
entire failure by any person to establish a 
claim to the succession. In that corre- 
spondence it wasalso established that there 
was, as a general rule at least, no such 
community of interest between proprietors 
of a village (in Kangra) as would entitle 
them to succeed to heirless land as a body, 
while as regards the proprietors of a tika 
any claim they might have, would be found- 






tion 5 of the Punjab Laws Act and referred\ed on the presumption that they are dis- 


to a leading Madras case in which the Privy 
Council held that the title of the State rested 
not on the Hindu law of escheat but “on 
grounds of general or universal law.” 

Mr. Justice Rattigan quoted further cases, 
and concluded that “when thereis a total 
failure of heirs the Crown takes by escheat 


tant relatives of the last owner, and not 
on the fact of their being proprietors in 
the tika.” With the above may ba coinpared 
Shaman v. Sardha (1). 

I` will.now refer to certain cases of escheat 
elsewhere. In 1892 one of the four tarafs of 


(2) 61 P. R, 1898, 
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Mauza Bachewind in Amritsar was suppos- ‘the estimated value. (Punjab Government 
ed to have been left heirless and escheat- No. 1156, dated 28rd November 1901). 
was enforced, the claim of the headmen to An important case bearing on the T 
have the land declared to belong to the tion is Kirpa Ram v. Ude Ram (2). 
whole village community being overruled widow of a Kalal having a life SAN S in 
by the Deputy Commissioner [Rev. Pro. land in Mauza Ambala executed a deed of 
(Genl.) No. 18 of August 1892]. The gift in favour of her brother’s son. After 
tarafs which escheated, were owned by Jats her death the other proprietors in the thula 
-of the Khaira got, and the other three © claimed to succeed, but the Court held they 
taraf, by Jats of the Sohal got. The case had no locus standi. Two of the cases which 
was reported to Government in order that the Counsel for the Jats has referred to, 
sale might be sanctioned. Meanwhile, how- Musammat Rhupta v. Jamna Das (8) and 
ever, the Deputy Commissioner discovered Lehna y. Kishen (4), were considered. The 
heirs of the last owner. and the case was decision in both was held to be irrelevant, 
dropped [Rev. Pro. (Gen.) Nos. 1-4 of as the claim upheld was in each case based 
December 1892]. Here, then, Government on relationship. Mr. Justice Chatterjee 
claimed an escheat as against the claim of remarked (1), — 
the general proprietary body. In 1897 the ‘There is also a passage in Mr. Justice 
Deputy Commissioner of Sialkot ordered Roe's well-known work, “Tribal Law in the 
escheat of one-fourth of the’ village of Panjab,” page 87, in which itis stated that 
Jhang in the Sialkot District. The village when one group of proprietors in a village 
was founded by Rukwal Rajputs, who came community becomes extinct their rights pass 
from Pahladpur in Jammu. Lala, Rukwal to the surviving groups, there must always 
Rajput, was sole owner in 1852, when he be heirs as long as any member of the 
sold one-fourth to Mahajans, and one-half community survives.’ This is the strongest 
to Rukwal Rajputs. The escheat accurred authority in ~plaintffs’ favour, but the 
through the failure of heirs to Lala. The principle stated in. it, is controverted by the 
claims of ce-cain Rukwal Rajputs of Pahlad- learned author of the “Digest of Customary 
pur, of the representatives of the Rukwal Law.” See Remarks 1, Section 28, 5th 
vendees of one-half the estate (Tarafs Edition. 
Shaman and Jbalan) of the representativer On the whole, we do not think that ma 
of the Mahaja® > adees of one-fourth (Taraf has ever been definitely decided by this 
- Diwana), and gar" she ala malik of the land, that the members of a village co 
were all disaritwed. The facts, connected are` the ultimate heirs of any 
with the escheat were carefully considered among them, who dies without heirs, in 
by the Financial Commissioner, who held every instance without regard to the con- 
escheat to be proper, and when proposing stitution of the village or” the facts of the 
sale submitted the correspondence to Gov- particular case which comes up for decision. 
ernment. Sale was sanctioned by Punjab * * eT * * 
Government No. 3831, dated 5th June “Ambala is a town with a heterogeneous 
1897. In 1901 the Deputy Commissioner class of inhabitants and the owners of Patti 
of Lahore proposed to sell certain land Kalalan are also a mixed body. One thula 
which had escheated in Mauza Bath. The Gov- consists of Jat proprietors of four different 
ernment asked whether the Government title gots. Th€ three Kalal thulas have owners 
was clear with reference to Consolided Circu- belonging to six gots, and the division into 
lar No. 9. The Commissioner replied: “The thylas appears to have been made for revenue 
possession of the land was taken over in , purposes, and is not based on ancestral con- 
- 1896-7. Since then no one has come for“ nection among the lard-holder. 
ward and represented his claims to the Jand. * * + * * * 
The factis. that neither Mussammat Dhan-` “The tenure of the village is stated in the 
wanti nor her husband had any collateral Wajib-ul-arz of 1852-53 as kubziwar and it is 
relatives in the village or its vicinity.” recited that there is nothing held in common 
The area was small, 4z kanals, 5 marlas. (2) 77 P. R. 1896. 
The order was that the land should be (3) 80 P. R. 1885. 
scffered to the proprietors of Mauza Bath at (4) 78 P. R. 1888, 
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in the entire patti but 54 bighas of shamilat 
land. In our opinion it would he difficult to 
hold that the owners of patti Kalalan of the 
city of Ambala are such a compact and 
homogeneous community that the rule of 
succession set up by the plaintiffs must be 
presumed among them in the absence of 
affirmative evidence on the present record, 
“The defendant Ude Ram is in possession 
and plaintiffs in order to recover the land 
from him must show a superior right. This 
they have failed to do.” A 
In this case, therefore, it was held that the 
‘thuladars had no title to contest a gift which 
was prima facie invalid. It follows clearly, 
that if the State had claimed escheat, the 
thuladars could not have contested the claim. 
Shaman v. Sardha (1) is a similar case 
relating to the Kangra District. It was 
maintained that “ander circumstances like 
the present the proprietary body of the 
village or of the sub-division in which the 
land ia situate are by the general custom 
of the Punjab entitled to succeed on the 
death of the widow, and that they have in 
consequence a-sufficient locus standi to contest 
the widow’s alienation.” As to this Mr. 
Justice Chatterjee remarked,—! 
“With reference to the first point we are 
nable to accede to the contention that there 
universal custom of the kind mentioned 
Punjab. The authorities on the 
e conflicting. They are all collect- 
ed and rewewed in Kripa Rum v. Ude Ram 
(2) and the œgnelusion arrived at was, that 
no such general rule could be laid down. 
Counsel insists that\ this is an error, but we 
are unable to agree with him. Admittedly, 
the authorities are not agreed on the point 
and opinions in support of \appellant’s view 
are opposed by others entitled to equal 
weight «firming the contrary. it appears to 
‘us diffcnls to lay down a rule of general 
application in a matter of this kind merely 
` upon a priori grounds. Much would depend 
upon the facts of each case and the constitu-, 
tion of the village. In "a village held on a 
strictly tribal tenure, or in which the 
community is a compact one, the probability 
is that heirless’ land would be taken posses- 
sion of by the tribesmen or the community, 
and that strangers would be excluded. It 
would, perhaps, be reasonable to presume even 






jn the absence of actual instances that in the 
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past, and particularly in unsettled times, they 
were able to assert and enforce this right 
with the support of public opinion, and if 
necessary by physical force. The right of 
escheat would have an historical’ foundation 
in such communities. But no such inference 
can be drawn where the proprietors are 
a heterogeneous body, and where possession 
is essentially the measure of right. Here the 
right of escheat ought to be affirmatively 
established by cogent evidence. It would 
not always be safe to assume the existence 
of such right merely because under the 
existing revenue system there is a joint 
liability for revenue, or where such land 
exists, because there is some common waste 
land for pastureandother purposes. In many 
cases, as shown in Kirpa Ram v. Ude Ram 
(2), it was found on actual inquiry that the 
right did not exist. Considering the diverse 
character of village tenures in this Province, 
itis obviously unsafe to formulate a general 
rule on the subject of escheats to village 
proprietors. We, therefore, see no good 
reason to differ from the view taken in the 
case above cited.” 17 ink 

In Harnam Singh v. Partab Singh (5) the ~ 
principle laid down in Kirpa Ram v. Ude Ram 


(2) was applied. Mr. Justice Lal Chand 
remarked,— 

“In the present case the tenure of the village 
concerned is bhatachara, the proprietary 


rights are held by a heterogeneous body of 
miscellaneous tribes, and the plaintiffs are 
Rors by caste, while Nanna, whose property 
is in dispute, was a Jat. There is, therefore, 
no reason for holding that the constitution 
of the village orthe facts of the case raise 
any sort of initial presumption to support 


| plaintiff’s allegation of succession by rever- 


sion.” It follows that, assuming Nanna 
really to have left no relations having a 
right to claim his land, Government was 
entitled to kis land by escheat. 

The following propositions may, I think, 
be laid down on the subject of escheats to the 
Crown :— 

(1) The right of the Crown to claim 
escheat rests not on Customary or 
Hindu Law, though Hindu Law 
recognizes escheats, but on grounds 
of general or universal law. 

(2) The right can only arise in the 


(5) 102 P. R, 1906; 129 P. L, R. 1906. . 
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; _ absence of relations entitled by law 
or custom to inherit. 

(3) The right of the proprietary body 
as a whole to succeed in cases, in 
which it exists, is primarily based 
on real or assumed relationship to 
the holder of the land, or to the 
member of the proprietary body 
from whom his title was derived. 

(4) Such aright should be assumed in 
the case of homogeneous estates or 

- sub. divisions of estates, where the 
owners are all or nearly al) of the 
same tribe as the last holder of the 
land or the member of the pro- 
prietary body from whom he derived 
his title. 


(5) It should not be assumed in the- 


case of heterogeneous estates or sub- 
divisions of estates held by persons 
of different tribes or different gots 
of thesametribe. The presumption 
in such cases is that the State has a 
right of escheat. 

When the property in the land was 
originally derived by gift from a 
member of the tribe of the original 
proprietary body, the right of that 
body should be recognized on failure 
of the donor’s and donee’s lines. 

(7) In any case in which the wajib-ul-arz 
declares the right of the proprietary 
body to succeed to the land of heir- 
less owners, Government should set 
up no claim. 

It should’ be assumed in dealing with all 
such cases that Government will recognize 
‘the right of the proprietary body to sicceed, 
where itcan set up any sort of probable 
title. Where escheat is clearly claimable it 
should be enforced. But in that case it will 
usually be right to propose sale of the land 
at its market-value to a member of the pro- 
prietary body or to the proprietary body as a 
whole. In the present case escheat was 


(6) 


certainly claimable and the land will be ~ 


recorded as Government property. 
Question referred answered accordingly. 
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(s c. 4P. W. R. Rev. 1911.) 
COURT or tar FINANCIAL COMMIS- 
SIONERS, PUNJAB. 
Revenue Petition No. 40 or 1909- 10. 
November 9, 1910. 

Present: — The Hon'ble Mr Douie. 
BODHA RAM AND OTHERS—PLAINTIFFS— 
APPLICANTS 
versus 
NET RAM AND OTHERS—DEFENDANTS— 


RESPONDENTS. 

Costom—Khudi kamini—Right of Brahmans of 
Mauza Sangal, Tahsil Kaithal to 4th of khudi kamini b 
or hearth taw—Revision—Punjab Land Revenue Act 
(XVII of 1887), s. 16. 

Brahmans of mauza Sangal, tahsil Kaithal; are 
entitled to receive from the Lambardars of that place 
ith of the khudi, kamini or hearth tax, collected by them. 

Anorder of a Revenue Court re-opening a ques- 
tion which is res judicata between the parties is liable 
to be set aside on revision under section 16 of Act 
XVII of 1887. 


Petition for revision from the order of the 
Collector, Karnal, dated 23rd April, 1909, 
confirming the order of the Assistant Collec- 
tor, lst Grade, Kaithal, dated 11th November, 
1908. 

Facts.—tThis claim was for Rs. 27 Bon 
account of khudi kamini and grazing dues, 
being the amount of ¢th share in the shamilat 
profits for the years 1906-1907 and, on 11th 
November 1908, was decided in the first 
instance by ©. C. Garbett, Esquire, Assista a 
Collector, lst grade, of Kaithal, who ordéred 
that the claim be dismissed TA os 
On 23rd April 1909 plaintiffs’ appedl to the 
Collector of Karnal was also Ajsmissed with 
costs. 

-Thereon Bodha Ram, apd others, plaintiffs, 
applied to the Commifsioner of Delhi for 
revision of the Collector’s order, dated 28rd 
April 1909, whọ on 8th December 1909, 
accepted the sfplication and sent this file 





to the. Financial Commissioner, Punjab, 
recommending revision of the Collector’s 
order, ~ 


Mr. Daulat Ram, for the Petitioners. 
. Mr. Harris, for the Respondents. 

Judgment.—tThis case has been re- 
ported: by the Commissioner of Delhi with a 
recommendation that I should revise the 
order of Mr. Garbett dismissing the claim 
made by the Brahmans, owners of mauza, 
Sangal, to a share in the khudi kamini dues. 
Mr. Garbett’s order makes no allusion to the 
case decided in 1907 on appeal by the Deputy 
Commissioner, Mr. Henriques, in which the 


300 


INDIAN CASES. 4 


[1911 - 


MUTAU KUMARA MUDALIAR V. PALANJAPPA OHETTIAR. 


same question was in issue. The decision 
was infavourof the Brahmans. The Brahmans 
ought specifically to have called the atten- 
tion of the Court to that judgment. If the 
proceedings before Mr. Garbett had been 
more formal and deliberate the real facts 
would probably have come out. The whole 
case is res judicata and Mr. Garbett’s order 
cannot stand. I note that the question of the 
right to khudi kamini was alluded to in the 
inquiry which took place in 1856 as to the 
extent of the rights of the Brahmans. Several 
witnesses, including one who had been 
patwart for 12 years, said they shared in the 
khudt kamini, and the Deputy Collector 
referred in his report to their right to take a 
share in the hearth tax. I cancel the order 
of the Assistant Collector, Mr. Garbett, hold 
that the question of the Brahmans’ right to 
4th of the khudi kamini is res judicata, and 
remand the case for decision as to what ¿th of 
the khudi kamini, to which the Brahmans are 
entitled amounted to. Respondents will pay 
appellants’ costs which I fix at Rs. 10, 
having regard to the petty nature of the 
claim and the facts that the case is not an 
_appeal but one reported by the Commissioner. 


` Revision allowed. 


(s. c. NY W. N. 303.) 
MADRAS GH COURT. 
Seconp Civin APPEALNNO, 549 or 1902, 
; February 2, 1911. 
: Present:—Mr. Justice Wallis and 
Mr. Justice Sankaran Nair. -> 
MUTHU KUMARA MUDALIAQ awo 
OTH ERS—DEFENDANTS— APPELLANTS, 
versus 


PALANIAPPA CHETTIAR AND oranes—> 


PLAINTIFFS— RESPONDENTS. 
Trust—Hereditary trwsteeship—Removal of present 
trustees—Minor successor—Appointment till minority. 
- The dismissal of a trustee for the time being on 
account of gross neglect and violation of the trust does 
not entail a forfeiture of the hereditary office which 
<. descends to the next heir, if of full age. If the next 
heir is a minor, some other trustee will be appointed 
until the minor attains majority. 
Samasundara Mudaliar v. 
19 M, 285, referred to, 


Vythilinga Mudaliar,. 


Second appeal against the décree of the Dis- 
trict Court of Tanjcre in Appeal Suit No. 
132 of 1907, presented against the decree 
of the Court of ‘the District Munsif of 
Tiruturaipundi in Original Suit No. 19 of 
1907. 


Facts.—tThe plaintiffs, as the trusteesof 
the Thiruwangur temple, which is under the 
management of the Negapatam Devasthanam 
Commitee, brought the suit for the removal of 
the defendants Nos. 1 to 5 from the trusteeship 
of an endowment for certain specific religious 
purpose on the ground that they had neglect- 
ed to carry out, and otherwise violated, 
the -trast. The endowment was made by 


.one Suppa Mundali by a Will which de- 


clared that one Arunachala, the father of 
defendnats Nos. l and2, and grand-father of 
defendants Nos. 3 to 5, and his. heirs should 
cultivate the land, and after deducting for 
varam and other expenses 32 kalams out 
of every 100 kalams of outturn, and paying 
off the Government dues, should carry out 
the trust along with the llth defendant. 
The charge against the defendants was neglect 
of duty and treating the trust property as 
their own and diverting the income thereof 
for their private use. It was admitted by - 
the defendants that, after plaintiffs became 
the trustees of the plaint temple, they have 
not carried outthe trusts. Defendants Nos. 1 
to 5,10 and 12 pleaded that the plaintiffs had 
no right or interest to maintain the suit; 
that section 539 of the Civil Procedure Code 


.was a bar to the maintainability of the suit 


that they were not liable to be ejected under 
the terms of the Will; that they were con- 
ducting the charities mentioned in the Will 
till plaintiffs were appointed trustees and 
that plaintiffs obstructed them from per- 
forming certain trusts. The District Munsif 
found that defendants Nos. 1 and2have grossly 
violated the trusts and decreed that defendants 
Nos. 1 to 5 be removed, and that the plaintiffs 
and llth defendant be appointed trustees, 


N Defendants Nos. 1 to 3 appealed to the Dis- 


trict Judge. 


The District Judge on appeal modified 
the decree of the lower Court by appointing 
a.guardian other than defendants Nos.1 and 2 
of the 3rd defendant also a trustee along 
with the others. The defendants Nos, 1 to 5 
appealed to the High Court. 

Mr. S. Muthia Mudaliar, for the Appellants, 
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Mr. C. V. Anantakrishna Tyer, 
Respondents. 

Judgment.—we are not prepared to 
interfere with the dismissal of the first and 
second defendants. That dismissal, however, 
does not work a forfeiture of the hereditary 
office which descends to the next heir, if of full 
age. In this case the defendants Nos. 3 to 
-5 are minors, and following the decision in 
Samsundara Mudaliar v. Vythilinga Mudaliar 
(1), we appoint the plaintiffs trustees until 
one of the defendants Nos. 3 to 5 attains 
majority when he will become the trustee. 
The defendants are now divided into two 
branches and when there is an adult in each 
branch the two branches will be entitled to 
share the trusteeship as .they may arrange 
or in turns of a year each as held in O. 
S. No. 52 of 1907. In other respects, we 
confirm the decree of the lower Appellate 
Court. The respondent’s costs will be paid 
out of the trust. estate. 


for the 


Decree modified. 
(1) 19 M. 285. 


(s.c. 2M. W N. 304; 21M. L J. 305.) 
MADRAS HIGH COURT. 
First Civit APPEAL No. 13 or 1908. 
February 9, 1911. 
Present:—Sir Ralph Benson, Judge, and 
Mr. Justice Sundara Nair. 
T. VENKATACHALA PILLAI ayo 
ANOTHER— D EFENDANTS—APPELLANTS 
versus ; 
Tae TALUK BOARD, SAIDAPET, ` 
REPRESENTED BY THE PRESIDENT—PLAINTIFF— ' 


RESPONDENT. 

Trust—Religious trust, what constitutes—Madras 
Local Boards Act (V of 1884), s. 51—Power of Boar l 
of Revenue to make over management to Local Board — 
Power to dismiss trustee —Management made over with- 
out dismissing trustee—Validity—Regulation VII of 
1817—Powers of Board of Revenue wnder that Regula- 
tion—Transfer to Taluk Board of the charity proporties 
—Rights of the Local Board under the order of transfer. 

A., a female, constituted three properties, one a 
chattram and two houses, as endowments for 
carrying out certain charities, viz., (1) to feed 12 
Brahmans on Dwadasi day inthe chattram building, 
(2) to perform archana to the goddess ina temple 
at the cost of one rupee every Friday and (8) to supply 
neer moru, etc., to persons attending the festival of 
Molugadi servarı in Tirnvottiyur. She appointed 
the Ist defendant as trustee along with two others. 
On his failure to carry out the trust and on 
his alienating the property to defendants Nos. 2 
and 3, the Board of Revenue, acting under Regu- 

lation VII of 1817, vested the management of 


the properties in the Taluk Board, Saidapet, with- 
out passing an order removing the Ist defendant 
from office. 

Held, that the trust was not of a religious character. 
The distribution, no doubt, was to be amongst those 
who attended the festival in the temple but it was 
not to be an offering to the deity, and it was notany 
ceremony which was part of tho temple festival itself. 
The small provision for making Archana would not 
make thetrust a religious ove. 

Regulation VII of 1817 and Act XX of 1863 are 
applicable to endowments made both before and after 
the said enactments. : 

Sivayya v. Rami Reddi, 22 M. 223, followed. ` 

The Board of Revenue had no power to transfer 


the management of the trust without first dismissing ` 


the trustee then in office. 

Ganapati Ayyar v. Srv Vedavyasa Alagasinga 
Bhattar, 29 M. 584; 16 M. L. J. 435; 1 M. L. T. 127, 
Sheik Davud Saiba v. Husain Saiba, 17 M. 212, fol- 
lowed. 

Venkatesa Nayadw v. Shirman Shatagopa Shri Shata- 
gopa Swami, 7 M. H. C. R. 77, referred to. 

Under section 51 of Act V of 1884, the Board of 
Revenue has the power of making over the manage- 
ment of a trust to a Local Board in exercise of its 
right of superintendence. The Boardof Revenue is 
empowered to make over toalocal body both the 
management and superintendence. 

The Chairman Municipal Council, Rajamundry v. 
Susurla Venkateswarulu, 31 M. 111; 3 M. L. T. 241, 
Nilaythakshi Ammal v. Taluk Board of Mayuvaram, 
20 M. L. J. 885; 1 M. W. N. 12; 8 M. L. T. 341; 8 Ind. 
Cas. 488, relied upor. _ 

The Board of Revenue can dismiss a trustec for 
misconduct. g 


Appeal against the decree of the District 
Court of Chingleput in O. S. No. 3 of 1905, 

Facts.—The Taluk .Board, Saidapét, 
sued to recover ‘from defendants Nos. 2 
and 3 certain properties, viz., two houses 
and the chattram forming endowiment of a 
chattram in the following _circumstances. 
One Kanagammal executed a Will by 
which she . constitutedy’ three properties, 
one the chatirum and two houses as 
endownments for /rearying out certain 
charities, wiz, I) to feed 12 Brah- 
mins on Dwada& day in the chattram build- 
ing, (2) to perform archana to the Goddess 
in a temple, (3) to supply neer moru, ete., to 
persons attending the Molugadi Servai at 
Tiruvottiyur and appointed the first defend- 
aut, one Paupiah Chetty, and two others as 
trustees to carry out the charities. For some 
time first defendant managed the properties. 
Subsequently, he mismanaged and was also 
convicted of an offence. On his alienating the 
endowments to defendants Nos. 2 and 3, the 
Board of Revenueinterfered, and on inquiry 
passed an order yesting the properties in 
the Taluk Board Saidapet, under sec- 


wa 
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tion 51 of Act V- of 1854, without passing 
an order removing the lst defendant from office. 
On the strength of that order, the Taluq 
Board now sued to recover from defendants 
Nos. 2 and 3, the charity properties in their 
possession. The District Judge gave a 
decree for the plaintiff. The 2ad defendant 
now appeals to the High Court. 

Mr. T. R. Venkatarama Sastriar, for the 
Appellant. 

Mr. C. F. Napier, for the Respondent. 

Judgment.—tin this case the Taluk 
Board of Saidapet sues for recovering pos- 
session from the defendants of three items 
of property, alleging that they are trust 
properties, the first item being a chattram, 
and items Nos. 2 and 3 being two houses 
endowed for theuse of the chatiram. One 
Kanagammal by her Will dated the 25th 
February 1885 directed that twelve Brahmins 
should be fed on every Dwadast day in the 
chatiram building, item No. 1, by means 
of the proceeds of the properties, items 
Nos. 2 and 3. She also directed that 
a sum of one rupee should be spent 
on every Friday for performing Archana 
to the Goddess in a temple. The balance, 
after deducting the expenses of feeding, 
was tobe devoted under the provisions of the 
Will to defray the expenses of giving neer 
moru or butter milk, Tambulam or betel and 
nuts, fans and sugar to people attending the 
in” Tiruvottiyur. 
She appainted thrée executors to her Will 
but directed that Paupiah Chetti, who was 
the first defendant in the suit and with 
whom she was Tos either as wife or as a con- 
cubine, should condxct the charities, the other 
executors being givenaright, of interference 
in case Paupiah should, be guilty of mis- 
management. The second and third defend- 
ants in the suit are persons tò whom Paupiah 
alienated by mortgages and sale the two houses, 
items Nos. 2 and 3.in August and June 
1889, The plaint alleges that Paupiah al- 
though he accepted the trust under the Will, 
and ‘discharged it faithfully for some years,” 


afterwards grossly ‘abused his trust and 
alienated the properties as mentioned 
above, and that he was prosecuted for 


criminal breach of trust and convicted of 
that offence. In August 1899 he executed 
a power-of-attorney in favour of the 2nd 
defendant. Although in the power-of-at- 
torney he treated item No.1, choultry, as his 


own property, he directed the second de- 
fendant to conduct the charity therein. 
Complaints of misappropriation having been 
made by some members of the public in 1900 
to the Collector of Chingleput, an inquiry 
was held and it resulted in the Board of 
Revenue resolving to take proceedings for the 
proper management of the trust. The plaint 
alleges (paragraph No. 12)“ that the Board 
of Revenue, with the written consent’of the 
Governor in Council transferred to the Talug 
Board the management of item No. 1 
together with its endowments with power to 
file suits against the alienees of the trust pro- 
perties and recover possesion of the same.” 
Paupiah, the first defendant, died after the 


‘institution of the suit and the 4th and 5th 


defendants were brought on the record in the 
suit as his legal representatives. They did not, 
however, put in an appearance and the suit 
was tried ew parte as against them. The second 
and third defendants resisted the suit’ and 
raised various pleas. They contended that 
there was no real trustat all, and that the 
properties really belonged to Paupiah and not 
to Kanagammal, and that they were pur- 
chased in her name in order to screen them 
from Paupiah’s creditors. They also con- 
tended that they were bona fide purchasers for 
valuable consideration from Paupiah without 
notice of the trust, and that the alienations 
could not therefore be disputed by the plain- 
tiff. They denied that the Board of Revenue 
had any right to make over the management 
of the charity to the Taluk Board. And 
they contended, further, that the charities, 
if any, were of a private character and 
not public. It is unnecessary to refer to 
other pleas raised by them, as we have not 
got to deal with them in this appeal. 

_ The first issue framed in the case was, 
“whether the plaintiff has any locus standi 
to maintain the suit.” The District Judge 
decided itin the affirmative. On the merits 
the District Judge held that Kanagammal was 
the owner of the properties and negatived 
the contention that the properties were 
purchased in her name to screen them 
from the creditors of Paupiah. Although 
the point was raised again before us at 
the hearing of the appeal, we have no 
hesitation in agreeing with the lower Court 
in its finding that the properties belonged to 
Kanagammal and that the trust was a genu- 
ine and valid one. No serious attempt was 
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made to refute the arguments urged by the 
lower Court in its elaborate judgment on this 
point. The finding of the Judge that neither 
the second nor the third defendant was a 
bona fide purchaser for valuable consideration 
was not controverted at the hearing and it is 
clearly correct. 

The main question argued at the hear- 
ing was that raised by the first issue, 
whether the Revenue Board's order making 
over the management of the choultry to the 
plaintiff was legal and valid. Mr. 
Venkatrama Sastriar contended that the trust 
must be regarded mainlyas a religious one, 
and that the Board had, therefore, no juris- 
diction over it. He urged that the dis- 
tribution of neer moru, etc., to people attend- 
ing the festival at Tiruvottiyur should be 
regarded as a religious charity. We are 
clearly of opinion that this contention is not 
correct. The distribution, no doubt, is to be 
amongst those who attend the festival in the 
temple, but it is not to be an offering to the 
deity and itis not any ceremony which is 
part of the temple festival itself. The learn- 
ed Vakil did not contend that the small pro- 
vision for making Archana every Friday to 
the Goddess would make the trust a religious 
one. We, therefore, confirm the finding of 
the lower Court that the trust is not religious 
ip its character. 

The next ground of objection is that, as 
the endowment in this case was not one made 
before the coming into operation of Regulation 
VIL of 1817, its provisions are not applicable 
and the Board of Revenue had no jurisdic- 
tion over the endowment. Reliance is placed 
mainly on the preamble to the Regulation and 
sections 2,3and 4. The preamble sets out 
the reasons for the enactment of the Regula- 
tion and states that considerable endowments 
have been granted both by the past and present 
Governments of the country and by indivi- 
duals for the support of mosques, temples, 
&c., that there are grounds to believe that 
the produce of such endowments isin many 
instances being misappropriated, and that it 
is the duty of the Government to prev 
such misappropriation. 
the use of the expressions ‘ 
“such endowments” shows that th 
tion was intended to be appli 


endowments. Ib is admitted that the mis- 
chief intended to be rectifiod would equally 
apply to future endowments, The preamble 
merely states the reasons which induced the 
Legislature to enact the Regulation. No 
inference can be drawn therefrom that it 
is intended to confine the enactment, without 
any apparent reason, to existing endowments. 
Moreover, we are of opinion that the enacting 
portion of the statute is sufficiently clear to 
cover future endowments. Section 2 vests 
the general superintendence of all endow- 
ments in land or money granted for the 
support of mosques, etc., in the Board of 
Revenue. We can see nothing in the use 
of the word “granted” to justify the iuter- 
pretation of it as applicable only to what had 
already been granted before the passing of 
the Regulation. Section 3 directs tke Board 
of Revenue to , take measures “to ensure 
that all endowment made............ are duly 
appropriated to the purpose for which 
they were destined by Government or 
the individaals by whom such endowments 
were made.” The use of the past tense 
were” is much relied on by the appellant’s 
Vakil as wellas the reference in the section 
to “public edifices which have been erected.” 
We are of opinion that these words were 
used as applicable at the time when the 
‘Board of Revenue would be called upon t 
take action. Happier language might, perh 
have been used to denote the in 
meaning regarding which we en 
doubt; but we have to construe a 
and itis clearto us that i 
reasonable to place on it t 
pretation suggested for 
opinion is in accord 
pressed by Subra 
v. Rami 
construction 
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to the Taluk Board on two other grounds. 
It was first urged that under Regulation 
VIL of 1817 the Revenue Board possesses 
only a right of superintendence and that 
it has no right of management itself and 
could not, therefore, make over the right of 
management to the Taluk Board. It was 
further argued that the trusteeship would 
descend to the heirscf the deceased first 
defendant, and that, if it would not, the 
heirs of the founder Kanagammal would 
be entitled to appoint a fresh trustee. We 
do not think that these latter contentions 
are well-foundéd ; but we do not think it 
necessary to decide these questions as we 
have come to the conclusion that the appel- 
lant is entitled to succeed on another ground, 
viz., because the Board of Revenue had no 
power to transfer the management of the 
trust without first dismissing the trustee then 
in office. 

It is admitted in the plaint (paragraph 
No. 4) that the “first defendant accepted the 
trust and ‘“‘discharged it faithfully for some 
years” and Exhibit J, the power-of-attorney 
executed by him to the second defendant in 
1899, enjoined him to conduct the charity 
in the chatiram. Itis true that the second 
and third defendants have contendad in the 
suit that there was no real trust, but the 
rst defendant having accepted the trust 


















dismissed by a competent authority. 
d’s order was passed under section 
adras Local Board’s Act V of 
ction empowers the Board of 
he written consent of the 
and of the Local Board 
to such Local Board 
stendence of any such 
ll powers and 
of Revenue 
to such 
been 














ld remain, in our opinion, trustee until. 


to'the Board all vacancies and casualties 
which may occur and are required to furnish 
the Board with the information necessary 
to.enable it to determine the rule of suc- 
cession applicable to each case. Section 12 
provides that in cases in which the nomina- 
tion has usually rested with the Govern- . 
ment or with a public officer or in 
which no private person may be competent 
and entitled to make sufficient provision for 
the succession to the trust and management, 
the local agents are to propose proper per- 
sons for the office of trustee, manager, or 
superintendent for the approval and con- 
firmation of the Board, and the Board, ac- 
cording to section 13, is then entitled either 
to appoint the person or persons uomi- 
nated for their approval or to make 
such other provision for the trust, manage- 
ment or superintendence as may seem to 
them right and fit with reference to the 
nature and conditions of “the endowment 
etc.” It, however, seems to us clear that 
the Board has no power to ignore the 
rights of a person lawfully in office as trustee 
and to appoint another person in his place 
without dismissing him. In Venkatesa 
Nayadu v. Shirman Shatagopa Shri Shatagopa 
Swami (2) it was, no doubt, recognised that 
section 13 gives the Board of Revenne the 
largest power of making any arrangement 
which the Board may consider best adapted 
to secure the purposes which the Regula- 
tion, had in view in cases of vacancy.” In 
Ganapati Ayyar v. Sot Vedavyasa Alagasinga 
Bhattar (8) Subrahmaniya Aiyar and 
Benson, JJ., held that the Board of 
Revenue had power to appoint a here- 
ditary trustee where such appointment 
would not interfere with the rights of any 
existing trustee but had no power to sub- 
sequently appoint additional trustees so as to 
affect his rights of management without good 
and sufficient ground-for so doing.” In 
Sheik Davud Saiba v. Hussain Saiba (4), re- 
ferred to in the above case, it was laid down 
that a committee appointed under Act XX 
1863 whose powers of superintendence 
imilar to those of the Board ef Revenue 
\ Regulation VII of 1817, cannot appoint 
| trustees where there is a here- 
These cases recognise the 
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principle that the Board cannot ignore the 
rights of existing trustees, and in this respect, 
we think there is no difference between a 
hereditary and a non-hereditary trustee who 
is equally entitled to a freehold office. It 
appears, therefore, to be clear that the power 
of the Board of Revenue to appoint trustees 
cannot be exercised to the prejudice of one 
who is in possession of the office under the 
instrument creating the trust. It is un- 
necessary to consider the argument urged by 
the learned Vakil for the appellant that the 
Board had no power tv manage the charity 
itself, for itis clear that, even if that were 
so, it is entitled under section 51 of 
Act V of 1884 to make over to a Lacal 
body not only its power of superintend- 
ence but also the managementof any endow- 
ment. This power of making over the man- 
agement to a Local Board would only be an 
exercise of the Board’s right of superintend- 
ence, and the section apparently empowers 
the Board to make over to a Local Board both 
the management, in virtue of its right of 
superintendence and its own right of 
superintendence. This was expressly decided 
in The Ohatrman, Municipal Council, 
Rajamundry v. Susurla Venkateswarulu(5) by 
Miller and Munro, JJ., with reference to a 
similar provision in the District Municipali- 
ties Act IV of 1884, section 26, and by 
Benson and Krishnasawmi Aiyar, JJ., in 
Nilaythaksht Ammal v. Taluk Boani of 
Mayavaram (6), .where the question arose 
with respect to section 51 of Act V of 1884. 
The order of the Board of Revenue in this 
case would clearly have been valid if the first 
defendant, Paupiah, had been dismissed by the 
Board. They had the power to dismiss him 
and there can be no doubt that Paupiah’s 
misconduct would have fully justified his dis- 
missal. But, as stated above, we are unable 
to hold that it had the right to pass orders 
transferring the management under section 
51 of Act V of 1884 while the first de- 
fendant was still trustee and there was no 
vacancy with respect to the office. The first 
defendant, the trustee, having died since the 
institution of the suit and his representativ 
the 4th and 5th defendants, having no r} 
under the Will to sacceed to his right 
agement, it will, no doubt, now 
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the Board of Revenue to transfer the man- 
agement to the Local Board under section 
51 of the Act. 

But, for the reasons we have given above, 
we are constrained to hold that the Taluk 
Board obtained no valid rights under Exhibit 
C series which would entitle it to sue for the 
recovery of the properties, and we must re- 
verse the judgment of the lower Court and 
dismiss the suit but without costs in the 
circumstances of the case. 


Appeal allowed. 


CALCUTTA HIGH COURT. 
MISCELLANEOUS Civil Appeat No. 200 
or 1910. 

February 17, 1911. 

Present: —Mr. Justice Mookerjee and 
Mr. Justice Teunon. 
BASIRAM MALO—Petitiover— 
APPELLANT 
versus 


KATY ANI. DEBI—Opposire Party— 


RESPONDENT. 

Attachment before judgment—Objection on ground 
that property not saleable, if to be taken when attach- 
ment is made—If not taken then, whether investigation 
of question is barred—Civiit Procedure Code ‘Act XIV 
of 1882), ss. 268, 483, 487. 

When an application is made for attachment before 
judgment, a defendant is not, at that time, oblige 
to take exception to the validity of the attach 
on the ground that the property is not trans 
If ho takes that objection after a decree j 
the investigation of the question is not ba 
reason that he omitted to take it befo 

Mungul Pershad v. Grija Kant, 8 I 
11 C. L. R.118; Durga Charan v. Ky 
727; 3 C. W. N. 586; Sheikh Miur 
9 C. W. N. 972; Coventry v. 1 
672 and Dwarkanath v. Ta 
W. N. 518; 5 C. L. J. 29 


Appeal from t 
of Dacca, date 
that of the 





























303 
BASIRAM MALO V, KATYANI DEBI, 


decree for money obtained against them is 
not transferable. The learned Judge has held 
that an investigation of this question is bar- 
red by the omission of the judgment-debtors 
to urge the objection when the property in 
question was attached before judgment. The 
question isone of some novelty; bat upon an 
examination of the provisions of the Code we 
feel no doubt as to the manner in which it 
ought to be answered. The contention of the 
decree-holder is to the effect that when an 
application is made by a plaintiff for attach- 
ment of the property of the defendant before 
judgment, it is the duty of the defendant to 
take exception to thé attachment on the 
ground that the property is not saleable with- 
in the meaning of section 266 of the Code of 
1882. It bas been arguéd, ou the other hand, 
on behalf of the judgment-debtors that the 
only question before the Court at this stage 
is, whether circumstances have been estab- 
lished suchas would justify the grant of 
attachment before judgment, and that the 
question of the true character of the property 
sought to be attached ‘need not be investigat- 
ed till a decree has been obtained by the 
plaintiff by virtue of which he becomes en- 
titled to proceed with execution on the basis 
cf the attachment before judgment. In our 
opinion, the scope of the investigation by the 
curt when an application is made for atb- 
ment before judgment is defined by sec- 
3 of the Code of 1882. The plaintiff, 
can obtain anorder for attachment 
ent, must satisfy the Court that 
is about to dispose of the 
++ of his property or to re- 
the jurisdiction of the 

st is pending or has 
£ the Court leaving 
Tf the 
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before judgment and an attachment in execu- 
tion stand precisely on the same footing 
for all purposes. The distinction betweén 
attachments of these two descriptions was 
lucidly explained by Mr. Justice Dwarkanath 
Mitter in the casc of Sri Rammonik v. Tincourt 
Rai (1). The learned Judge pointed out 
that the object for which the two kinds of 
attachment are made are entirely different. 
An attachment prior to decree is not an atb- 
tachment for the enforcement cf the decrée, 
but it is a step taken merely for the purpose 
of preventing the debtor from delaying or 
obstructing such enforcement when the decree 
sibsequently passed shall be subject to be 
executed. An attachment after decree is, on 
the other hand, an attachment made for the 
immediate purpose of carrying thedecree into 
execution and it presupposes an application 
on the part of the decree-holder to have his 
decree executed. The learned Vakil for the 
respondent has, however, contended. on the 
authority of the decision of the Judicial 
Committee in the case of Mungul Pershad 
Dichit y. Grija Kant Lahiri (2) and upon 
the decision of this Court in the cases of 
Durga Charan v. Kali Prasanna (3), Sheikh 
Murulla v. Sheikh Burulla (4), Coventry v. 
Tulsi Prasad (5) and Dwarka Nath v. Tarint 
Sankar (6), that the omission of the defendant 
to take exception to the validity of the attach- 
ment on the ground that the property songht 
to be attached is not transferable at the time 
when the application is made for attachment 
before judgment, operates as a bar to the in- 
vestigation of the objection when an applica- 
tion has been made for execution of the 
decree made in the suit. The cases relied 
uponare clearly distinguishable. They are 
cases in which applications have been made 
for execution of subsisting and enforceable 
decrees, and it has been held that when, in 
proceedings in execution of such a decree, an 
order for attachment has been made without 
any objection its validity cannot subsequent- 
ly be questioned by the judgment-debtor, 
In this class of cases, it is obvious that if 
xception is not taken to the attachment, the 
step in execution must necessarily fol- 
at is, an order for sale of the property 


. R.68 at p. 67 (F.B.) 
3; 80. 51; 110, L. R. 113. 
Q. W. N. 586. 
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attached must be made. Consequently, ifthe 
judgment-debtor contends that the property 
is incapable of attachment because it is not 
transferable, the proper stage at which 
the objection can be urged is when the ap- 
plication for attachment is made. In the 
case before us, however, no steps could 
possibly be taken on the basis of the attach- 
ment before judgment till adecree had been 
made in favour of the plaintiff. In our opi- 
nion, ib would be a needless hardship on the 
judgment-debtor if he was obliged, at the 
stage when an application was made for at- 
tachment before judgment, to take éxception 
to the validity of the attachment on the 
ground that the property was not transfer- 
able. It has not been disputed that if this 
contention prevailed and an investigation 
was made as to the character of the property 
attached at this stage, the order would be 
final, because the Code does not provide for 
any appeal againstsuch an order. On the 
other hand, if it isheld that such an objection 
may be taken as soon as an application for exe- 
cution has been made after the decree, the 
investigation would be one under séction 244 
of the Code of 1882 andthe propriety of the 
order could, consequently, be tested by appeal 
upon questions of fact as well as law. Much 
reliance was placed by the learned Vakil for 
the appellant upon the provisions of sec- 
tion 487 of the Code of 1882 which lays down 
that if any claim be preferred to the property 
attached before judgment, such claim shall 
be investigated in the manner provided for 
the investigation of claims to property at- 
tached in execution of a decree for money. This 
provision, in our opinion, shows that the con- 
tention of the respondent cannot be support- 


ed, because if an attachment before judg- ` 


ment stands for all purposes on precisely 
the same footing as an attachment in 
an execution proceeding section, 487 would be 
entirely superfluous. The Legislature in- 
tended that investigations of claims to pro- 
perty attached before judgment should be de- 
termined at that stage, when such claims are 
preferred by persons who are strangers to th 
suit. Ifthe Legislature had also inte 
that an objection of the description tak 
fore us should be investigated at t 
an appropriate provision in that 
lave been made in the Cod 
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footing as an attachment in execution pro-s 
ceedings. This, indeed, is obvious from first 
principles. The attachment does not of neces- 
sity ensure the property to the person who 
attaches it. He becomes entitled to proceed 
against it only if he eventually gets a decree. 
The plaintiff must not only wait until he has 
obtained a decree, it is not competent to him 
to proceed against the property attached until 
he has also taken the preliminary steps which 
the law requires for its enforcement; in other 
words, he must apply for execution just like 
any other creditor [Aga Mahomed Ali Sherag 
v. Judah (T); Pallonji Shapurji v. Edward 
Vaughan Jordan (8); Sewdut Roy v. Sree 
Canto Maity (9) and Bhagwan v. Ohandra 
Mala (10) 4. 

The result, therefore, is that this appeal 
must be allowed and the order of the Court 
below discharged. The case will be re- 
mitted to the Court of first instance in 
order that the objection taken by the judg- 
ment-debtors may be investigated upon 
evidence to be adduced by the parties. The 
appellants are entitled to their costs both 
here and in the Court of appeal below. 
The costs in the Court of first instance 
will abide theresult. We assess the hearing 
fee in this Court at two gold mohurs.. 


Appeal allowed. 


(7) 7 B. L. R. 593; 17 W. R. 2341. 
(8) 12 B. 400. : 
(9) 88 C. 639; 100. W. N. 634, 
(10) 16. L. J. 97. 
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CHANDI ROY v. KIRPAL ROY. 


there was nothing in the law to prevent a landlord 
from accepting the surrender ofa holding under 
` mortgage, and that he was quite within his rights in 
bringing the present suit. 
Appeal from the decree of the Sub-Judge 
of Sambalpur dated April 19th, 1909, revers- 
ing that of the Munsif of Sambalpur, dated 
January 28, 1909. ; 
Babus Tam Ohandra Majumdar and 
Ohandra Sekhar Banerjee, for the Appellant. 
Babu Satish Chandra Ghosh, for the Re- 
spondents. 
Judgment.—tThe defendant No. 2 was 
a tenant witha right of occupancy jhold- 
ing land under the plaintiff who was the 
gauntta of the 16 annas of the village. 
“He mortgaged his holding to the defendant 
No. 1 with possession and subsequent there- 
to made è surrender of his holding in favour 
of the plaintiff. The plaintiff brought a 
suit for ejectbment of the defendant No. 1. 
He was, however, told by the Judicial 
Commissicner of the Central Provinces try- 
ing the case as the Court of the last resort 
that he was not entitled to ejectment, 
but that he was entitled to redeem, as the 
mortgage by defendant No. 2 was still sub- 
sisting. ~ 

The plaintiffs have now brought this 
suit for the redemption of the mortgage 
and recovery of possession ofthe land. The 
objection taken by the defendant No. 1 is 
the surrender was bad and that it did not 























guch rights to the plaintiff as 
mable him to bring a suit for 
It is contended that sur- 


der to be effective must be 
ferests of the tenant that 
e landlord, and that 
less the surrender 
Merrender in law is 
gen the land- 
is certainly 
sist upon 
at had 
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cision of the learned Judicial Commis- 


- sioner which was nter partes and also ac- 


cording to general principles, quite with-'- 
in his right, and the judgment of the 
lower Appellate Court is, therefore, correct 
and will stand. 

The appeal is dismissed with costs. - 


Appeal dismissed, 


CALCUTTA HIGH COURT. 
Civiz Rowe No. 5011 oF 1910. 
April 10, 1911. 
Present; — Mr, Justice Woodroffe and 
Mr. Justice Carnduff, ‘ 
CHANDI ROY—PLAINTIFF—PETITIONER 
versus 
KIRPAL ROY AND OTHERS— DRRENDANTS—- 


OPPOSITE PARTY. 

Civil Procedure Code (Act V of 1908), s. 115— 
Charter Act (24 and 25 Vict. C.104), s. 15— High 
Court—Revisional or superintending ‘power— Where 
another remedy open—Interlocutory order. 

Where there is another and an adequate re- 
medy which isopen toan applicant, the High 
Court will not have recourse ordinarily at least 
to its revisional or superintending powers under 
section 115 of the Civil Procedure Code or section 15 
of the Charter Act. 

Where a Court below refused to amend the 
pleadings upon an application made to it, the 
High Court refused tointerfere, because there was 
another and adequate remedy secured for the peti- 
tioner in the right of appeal which he would have 
should the judgment given in the Court below be 
eventually against him. 

Obiter dictum :—Interlocutory orders do not fall 
within the purview of section 115 of the Civil Pro- 
cedure Code, and it has been the general practice - 
of the High Court not to interfere under that section 
in the case of such orders. 


Rule against the judgment of the Sub- 
Judge of Deoghar, dated November 15th, 1910. 
disallowing the application of the plaintiff 
for the amendment of the plaint in the suit. 

Babus Umakali Mukherjee and Surendra 
Nath Ghoshal, for the Petitioner. 

Dr. Rash Behary Ghosh and Babu Khetra 
Mohan Sen, for the Opposite Party. 

Judgment. 
Woodroffe, J—In this case the Judge in 
ourt below refused to amend the plead- 
pon an application made to him; and 
sostion that has been argued be- 
her, that being an inter loculory 
within 


tha kanma AR oga. 
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` ther the word “case”, whichis used in that 
section, is wide enough to include an inter- 
locutory order. 


The view which has been taken by other 
High Courts is in the negative. There is, 
however, one decision of this Court, namely, 
Dhapi v. Ram Pershnd (1), in which the opi- 
nion was expressed that the section did cover 
the case of interlecutory orders. That deci- 
sior, however, was a decision of one alone of 
the learned Judges who took part in it. The 
other Judge (Mr. Justice Tottenham) re- 
served his opinion on the point, but assented 
to the order upon other grounds which are 
stated in his judgment. 


So faras I am aware, it-has not been the 
gereral practice to interfere under this sec- 
_tion in the case of interlocutory orders. 
. In one of the recent cases reported in 
Gobinda Mohan Das v. Kunja Behary Das 
(2) where the point was raised, the 
Court stated that, under’ the circum- 
stances, if was not necessary to consider 
whether the case of Dhapi v. Ram Pershad 
(1) was rightly decided, or to investigate 
the precise extent of the revisional powers of 
this Court under section 115 of the Code of 
Civil Procedure. Speaking for myself, I 
should have thonght that interlocutory orders 
did not come within the scope of this sec- 
tion. It is unnecessary, however, to decide 
this point for reasons with which I shall 
proceed to deal. It has, however, been con- 
tended, upon the aathority of the’ decision of 
Mookerjee and Vincent, JJ., [Gobinda Mohan 


Das v. Kunja Behary Das (2)], that this . 


Court has power, at any rate, to interfere 
under section 15 of the Charter Act, and there 
are other cases in which that decision ap- 
pears to have been followed and which are 
recorded in Amjad Ali v. Ald Hossain (3) 
and Khirode Chunder v. Suroda Prasad (4). 
In the case of Manilal v. Harendra Lai (5) the 
Rule was discharged, the case having been 
disposed of on the merits. This Court has 
generally been disinclined to limit the 
powers which it possesses under the Char 
Act. Ido not propose to lay down any 


(1) 14 C. 768. 
(2) 100. L. J. 407; 14 C. W. N. 147: 
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inthis regard. But, whether or not the 1e- 
visional section of the Code applies, and 
whether or not ihis Court has the power 
to act under the Charter, there is one com- 
mon principle which, in my opinion, governs 
its interference in both cases, and that is 
this, that this Court will not have recourse, 
ordinarily at least, to its revisional or super- 
intending powers where there is another 
and an adequate remedy which is open to 
the applicant. The Court usually exercises 
these special powers in order to do jus- 
tice,. because without recourse to such 
powers aremedy would not be open to the 
applicant. 

Now, in the present case, it appears to me 
to be quite plain that there is another and a 
proper and adequate remedy open to the ap- 
plicant. The learned District Judge in this 
case has refused to amend the pleadings. If 
he has wrongly refused to do so, the ap- 
plicant will have aright to appeal; and if 
the order which has been passed is errone- 
ous, we must assume that justice will be 
done and that the erroneous order will be 
corrected upon appeal. This, therefore, is 
not such a case as is referred to in Gobinda 
Mohan Das v. Kuntı Behary Das (2) where 
the learned Judges speak of the power of the 
Court to interfere under the Charter where 
the circumstances are such that they are li 
ly to cause irreparable injury. 

On this ground, therefore, I would dj 
this rule with costs, assessing the 
at three gold mohurs. 

Carndaff, JI agree, but 
the Judges who decided t} 
Chunder v. Saroda Pr 
a few words. That 
an erroneous o 
was ‘set aside 
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BARADA PRASAD ROY V. CORPORATION OF CALCUTTA. 


to interfere under either section 15 of the 
Charter or under section 115 of the Code of 
Civil Procedure; for there is another and ad- 
equate remedy secured forthe petitioner in 
the right of appeal which he will have, should 
the jadgment eventually given in the Court 
below be against him. 


CALCUTTA HIGH COURT. 

Seconp Civit AeprAL No. 2968 or 1910. 

: April 25, 1911. i 

Present:—Sir Lawrence Jenkins, KT., 

Chief Justice, and Mr. Justice Coxe. 

BARADA PRASAD ROY CHOWDHURY 
— PLAINTIFF—ÅPPELLANT: 
` versus 
Tits CORPORATION or CALCUTTA— 

DEFENDANT— RESPONDENT. 

Calcutta Municipal Act (III B. O. of 1899), s. 341— 
Verandah existing for 60 ` years—Fiwture attached to 
building. 

A verandah which has been in existence as 
part of the original building for more than 60 
years and does no one any harm, is nob a fixture 
attached to a building and, therefore, does 
not come within section 341 of the Calcutta Munici- 
pal Act. 

Appeal from the decree of the District 
Judge of 24-Pergannahs, dated June 2nd, 
910, modifying that of the Munsif of Alipur, 
d November 30th, 1909. 

























ts.—The suit was for an injunction 
the defendant, the Corporation of 
demolishing a verandah of a 
to the plaintiff, under section 
a Municipal Act, upon de- 
ndah kangs over plain- 
able to be demolished. 
is that the house 
bn existence for 
aired from 
erection 


public street called Jeliaparah Road and the 
General Committee of the Corporation took 
legal and valid steps for its removal, and that 
the order of the Magistrate is valid. 

The first Court said: “The premises and 
the verandah have been in existence from 
before 1863 and for a considerably long time. 
Plaintiff’s case is thattheland underneath the 
verandah is his land and forms a part of the 
holding * * upon oral evidence for the de- 
fence it appears that it is used as a part 
of the road and a recent map of the Corpora- 
tion shows that the road line and the build- 
ing line coincide. On the other hand, there 
is evidence for the plaintiff that the strip of 
land was formerly used by plaintiff as a flower 
garden. So it seems probable that the strip 
was atone time used as plaintiff’s garden 
and thatin later years it is being used as a 
public road. This latter user does not ex- 
tinguish plaintiff’s right to the soil. The 
verandah rests on beams which form the 
beams of the adjoining room. In the ordinary 
course of events, such a verandah is not made 
to overhang on the land of another. * * 
It is very doubtful whether the verandah as it 
is constructed would be a fixture under sec- 
tion 341 of the Municipal Act. It seems more 
a part of the original building than a fixture 
added to it.” The Court found that the 
verandah was not a fixture under section 341, 
nor was it an encroachment or obstruction or 
projection on a public road under the sec- 
tion, andthat the order of the Magistrate 
was ulira vires. The suit was accordingly 
decreed. 

On appeal, the Court of appeal below found 
that the verandah was in existence as long as 
the house itself, that is, for more than sixty 
years, and that it did harm to no one. The 
Court held that the Corporation was entitled 
to remove it as it overhangs a public road, 
but the plaintiff will receive a decree that his 
projection was in existence prior to 1863 and 
that under section 341, when it has been re- 
moved, he will be entitled to a decree from 
the Small Cause Court for its value. 
rom this decree the plaintiff appealed to 
igh Court. 

1 Harendra Narain Mitra, for the Ap~ 
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by way of secund appeal, and the suit out of 
which it arises is one brought by a house 
owner within the town and suburbs of 
Caleutta against the Municipal Corpora- 
tion to restrain the Corporation in effect 
from proceeding under a notice given 
under section 341 of the Calcutta Municipal 
Act of 1899. The facts are very briefly these: 
The alleged projection in respect of which 
an action is said to have been taken under 
section 341 is an integral part of a house, and 
for the Corporation it is said that this pro- 
jection is over a public street. The plaintiff 
maintains that, whetherthe land which this 
projection overhangs isor is not at the pre- 
sent time a public street, at the time when the 
projection came into being and a considerable 
time afterwards it was his own private Jand. 
He further maintains that this projection is 
not such a structure as comes within the 
tion of section 841. The Munsif decided 
both points in the plaintifi’s favour, and 
granted the relief sought, but on appeal the 
District Judge who viewed the premises 
came to a different conclusion though he 
says his visit to the spot satisfied him that 
the Corporation was somewhat unreasonable. 
In the view I take of the facts of the case, 
the particular projection of which complaint 
is made cannot, on the facts found, be said to 
be a fixture attached to a building so as to form 
a part of the building, and, therefore, it does 
not, in my opinion, come within section 341 of 
the Act, and on this ground, without negativ- 
ing the other conclusion of the plaintiff, I 
think the plaintiff is entitled to succeed. Itis 
true that an objection has been urged before 
us that the suit is misconceived in so far as it 
was brought against the Corporation, and it 
was contended that it should have been brought 
against the General Committee. The point is 

_ not noticed by either of the lower Courts, and 
itisnota view to which I am disposed to give 
effect. 

The proper decree in the circumstances 
appears to me to be thut we should reverse 
the decree ofthe lower Appellate Court and 
grant aninjunction restraining the Corpo 
tion from taking any proceedings under s 
841 and under ihe order of the M 
passed on the 4th of December 1908, 


Tha defendant mrct row tha a- 
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ALLAHABAD HIGH COURT. 
Seconp Givin Appeau No. 5384 or 1910, 
April 12, 1911. 

Present: —Sir John Stanley, Kr., Chief 
Justice, and Mr. Justice Banerji. 
BHAGWAN RAL AND OTHERS— DEFENDANTS 
APPELLANTS 
versus 
GOPI RAI—Puatntirr—Respon vent. 

Regulation (XI of 1825), s. 4—Alluvion —Sub- 
mersion of land under water—Re-appearance on its old 
site—Sufficient identification—Ownership. 

Land belonging to the plaintiff which had submerged 
under a river re-appeared on its old siteand was 
sufficiently identified to be the plaintiff’s land. It had 
not come out by gradual accretion nor by sudden 
cutting off by the action of the river: 

Held, that the plaintiff was entitled to the land, that 
section 4 of Regulation XI of 1825 did not apply to 
the case. 

Lopez v. Madan Kohan Thakur, 5 B. L. R, 621, 14 W. 
R. (P.C.) 11; 13 M. I. A. 467 referred to, 


Second appeal from the decisicn of the 
Judge of Ghazipur, dated 21st April 1910. 

Judgment.—tThe plaintiff-respondent 
is the owner of the village Pirakpur and the de- 
fendants-appellants own the village Zitidand. 
Between the-two villages flows the river Surju. 
The plaintiff claimed certain lands which he 
alleged belonged to him but which had been 
submerged by the river and have now re- 
appeared. As regards one plot l bighas 
in area he stated that it was an accretion 
to his Jand No. 148. The Court of fi 
instance dismissed the suit and the 
Appellate Court has decreed it e 
regards the 13 bighas referred toa 
law on the subject is Jaid downg 
Lopez v. Madan Mohan Thakur, 
explained in many subseq 
reference has been m 
We do not deem it 1 
inasmuch as the 
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KAMINI KUMAR RAI V. KRISHNA CHANDRA SAHA. 
respondent in regard to the 1% bighas 


of Jard in 1espect of which the claim has 
been dismissed. In view of the finding of 
the Ccurt below this objection is untenable. 
We dismiss it with costs. 

Appeal dismissed. 


CALUU'LTA HIGH COURT. 
MISCELLANEOUS CIVIL APPEAL No. 37 
or 1910. 
December 9, 1910. 
Present:—Mr. Justice Mookerjee and 
Mr. Justice Coxe. 
KAMINI KUMAR RAI~—Jvpement-pesror 
— APPELLANT 
TETSUS 


KRISHNA CHANDRA SAHA— 


DECREE-HOLDER— RESPONDENT. 

Execution of decree— Mesne profits—Godown —Lelting 
value—Profits of business carried therein—Correct 
principle for assessment -of mesne profits—Measure of 
damages—Special damage—Claim in suit. 

The measure of compensation which a decree-holder 
can claim as mesne profits in respect of a godown is 
the annual income from the pr operty during the time 
the judgment-debtor withheld possession, and the 
income is to be measured by the value of the use of 
the property, that is, the letting yalue of the godown 
asa whole, and not by what the judgment-debtor 
received or might have obtained’ by the business he 
tarried on in the premises. 


Appeal from the order of the District Judge 
4- Pergannahs, dated’ "November 23rd, 
versing that of the Sub-Judge of that 
ted August 2nd, 1909. 

ehart Ghose and Babu Detendra 
the Appellant. 

Nath Das, for the Respond- 
























esne profits haye 
a decree. 


The ' 


profits ought to be assessed, but no detailed 
reference to these discussions is necessary for 
our present purposes. 

Two points have been argued before us on 
behalf of the judgment-debtors-appellants, 
namely, first, what is the correct’ principle 
upon which mesne profits ought to be assessed, 
and secondly, what is the period of time for 
which profits ought to be allowed. 

In sofar as the first of these questions is 
concerned, it has been argued on behalf of 
the decree-holders that they are entitled to 
the profits received by the judgment- 
debtor from occupation of property, that 
is, as the judgment-debtors were in oc- 
cupation of the property by allowing 
dealers to store jute in the godown, they 
onght to be made to pay to the plaintiffs the 
profits they have actually realised. On behalf 
of thejudgment-debtors' it has been contended, 
on the other hand, that the true basis upon 
which mesne-profits ought to be assessed is 
the letting value of the godown as a whole. 
In our opinion, neither the circumstance 
that the decree-holders were obliged to 
hire another godown for the purpose of their 
‘business at a higher rental nor the circum- 

‘stances that the jadgment-debtor managed to 
‘obtain considerable profits by allowing debtors 
to store their goodsin the godown, is an ele- 
‘ment to be taken into consideration in theassess- 
‘ment of mesne profits. The test to be applied 
: 1s to determine; what are the profits which have 
‘been or might have been received by the 
' judgment- debtors by the use of the premises. 
` If they have received any profits by carrying 
. on a trade in the premises, the decree-holders 
cannotbe allowed to claim their profits as 
| mesne profits. It may be conceded that ifthe 
' plaintiffs had suffered any loss by reason of 
' interference with their business by the de- 
fendants they might have claimed such 
" damages as special damages in the suit, but 
this they did not do [see Dunn v. lange (1) 
which shows that if any consequential damage 
is sought to be recovered, for instance, the | 
ı loss which the plaintiff has suffered by the 
efendants shutting up an inn, which was the 
ject of the ejectment, and destroying the 
, such damage must be specifically laid 
it itself. See also Jaques v. Millar (2) ]. 
of aninion that thev are not now en- 
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the business carried on by their occupation of 
the premises. The measure of compensation 
they can claim as mesne profits is the annual 
income from the property during the time the 
defendant withheld possession; and the in- 
come is tobe measured by the value of the 
use of the property, not by what the defend- 
ant received or might have obtained by 
the business he carried on in the premises. 
‘We have now to determine the precise amount 
of profits which the decree-holders are entitl- 
ed to recover on the footing. Itis clear 
that Rs. 300, which wasthe rent payable by 
the plaintiffs to the superior landlord, was 
nearly the maximum rent payable for the 
property. At the same time, there is evidence 
to show that the defendants were willing to 
pay Rs. 300 a month for the property. It 
may be assumed, therefore, that the godown 
might have been sublet by the plaintiffs, if 
they had been in possession, for at least Rs.350. 
Under these circumstances, if we assess the 
letting value at Rs. 400 the plaintiffs will be 
sufficiently indemnified. We, therefore, assess 
the mesne profits at Rs. 400 a month. 

The second point for consideration is, what 
is the period for which these profits may be 
recoverd. Itis clear from the facts found 
by the Court below that the judgment-debtors 
relinquished possession of the property 
after thelapse of eight months from the date 
of the decree and that they notified the fact 
of relinquishment of possession to the decree- 
holders. The decree-holders, clearly, are not 
entitled to ask for mesne profits for a long 
period merely because they themselves delayed 
to apply for delivering of possession. The total 
mesne profits willthus amount to Rs. 3,200. 

The appeal is, therefore, allowed in part, 
and the order of the Court below modified. 

There will be a decree for Rs. 3,200 only. 
There will be no order for costs in any of the 

Jourts in these proceedings, 


Appeal allowed. 
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ALLAHABAD HIGH COURT. 
First Cryin APPEAL FROM ORDER No. 46 or 
1910. 

April 18, 1911. 

Present:—Sir George Knox, Kr., Judge, 
Mr. Justice Banerji and Mr. Justice 

| Karamat Husain, 
DEBI SAHAI CHOUDHRI~Prawtirr— 
APPELLANT 


VETSUS 
Musammat SARASWATI AND otarrs— 


Derendan'ts—RESFONDENTS. 

Civil Procedure Code (Act XIV of 1882), ss. 102, 103 
—Date fixed for the appointment of a guardian ad litem 
for a deceased defendant—Ancther date fixed for the 
hearing of the suit—Non-appearance of plaintiff on the 
former date—Dismissal of suit— Restoration—Sufficient 
cause, 

The hearing of a suit was fixed for 25th July and 
an application by the plaintiff to appoint a guardian 
ad litem for a defendant, who had died, was fixed 
for the 16th July. The plaintiff and his Pleader 
failed to appear on the latter date, and the Court 
dismissed the suit for want of prosecution and sub- 
sequently rejected the plaintiff's application for 
restoration of the case: 

Held, that, ag the date on which the plaintiff did 


-not appear was not the date fixed for the hearing of 


the suit itself, the order dismissing the snit was 
illegal and the case ought to have been restored as 
all that was before the Court on the 16th July was 
the plaintiffs application for the appointment of 
a guardian ad litem. 


Frst appeal from order of the Snubordina: 
Judge of Bareilly, dated the 6th Febr 
1909. : - 
` The Hon’ble Mr. Suader Lal 
tho Hon’ble Mr. Madan Mohan 
the Appellant. 

Mr. Ryves {with him Mr. 
Chandra Banerji, Mess 
Gokul Pershad, Sital F 
Nath Sen and Pu 
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the same purpose. In consequence of the 
death of Dularia an application was made to 
bring her heirs on the record. It so hap- 
pened that one of the heirs was a minor 
and it was necessary to appoint a guardian 
for the suit. The plaintiff thereupon sug- 
gested that the minor’s brother, a co-defend- 
ant in the suit, should be made guardian. 
Upon notices going to the said brother he 
appears to have noted on the summons that 
he did not want to act as guardian. This 
fact of his refusing to be (guardian was 
brought before the Court on the 12th of 
July 1907 and the Uourt then ordered the 
plaintiff to suggest some one as a guardian. 
It granted three days for the plaintiff to 
decide what course to take and directed the 
case to be put up for this purpose on the 
16th of July 1907. On the 16th of July 
1907 neither the plaintiff nor any Pleader 
on his behalf appeared in Court and the 
learned Judge, apparently overlooking the 
fact that the only matter which he 
had before him on that day. was the ap- 
pointment of a guardian, treated the absence 
of the plaintiff as absence on the day fixed 
for the hearing of the case and although 
that] day had not arrived, the Court dis- 
missed the case for want of prosecution on 
half of the plaintiff. The same day the 
intiff's Pleader filed an application asking 
e order passed might be re-consider- 
re-admitted under its 
This application was 
o so-called affidavits. Neither 
affidavits deserve the name 
ey are mere pieces of 
as it may, the Court 
i on the ground 
failed to show 
n-appearance. 
appeal has 
neither 
losed 
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of Act XIV of 1882. The order of the 
learned Subordinate Judge answers that con- 
tention fully. He evidently considered it, 
as his judgment shows, a case to be dealt 
with under section 102. We allow the 
appeal, set aside the order passed on the 
6th of February 1909, allow the application 
for restoration of the case and direct the 
Court below to restore the suit under 
its original namber and proceed to hear it 
according to law. The costs will abide the 
event, and will in this Court include fees 
on the higher seale. 
Appeal allowed. 


ALLAHABAD HIGH COURT. 
Seconp Civiu Arrear No. 956 or 1910. 
: April 11, 19311. 

Present:—Mr. Justice Griffin. 
Musammat INTAZAM FATIMA— 
PLaIntiFF—APPELLANT 
versus 
ALI BAKHSH—Deranpant—ResPonvent. 

Registration Act (III of 1877), ss. 17, 47—Registration 
Act (XX of 1866), s. 17—Kabuliat, whether registration 
cumpulsory —Evidence—Admissibility. ` 

A kabuliat was executed in 1871 while Act XX of 
1866 was in force. Initthe executant stated that he 
had taken a certain house from the owner upon a 
yearly rental of Rs. 30. No term was fixed, but there 
wasa further stipulation that if called upon he 
(executant) would yield such services to the Zemin- 
dar as the Zemindar required, and that in the event of 
his (executant’s) either failing to pay the rent or 
yeilding such services, he would be liable to 
ejectment: 

Held, that registration of the document was 
compulsory and that it was not admissible in evi- 
dence. 

Desai Motilal Mungalji v. Desai Parshotam Nandlal, 
18 B. 92, Ram Koomar Singh v. Kishori, 9 O. 68, 
11 C. L. R. 318, referred to. 


Second appeal from the decision of the 
District Judge of Aligarh dated 29th July 
1910. 

Mr. Ghulam Mujtaba, tor the Appellants. 
“Mr. Ramakant Malviyu, for the Respond» 
nts. 
udgment.—tThis sppeal arises out 
uit for arrears of rent of a house 
ossession thereof. The defendants 
he tenancy and pleaded adverse 
Tn nronf of the alleged tenancy 
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lewer Appellate Court in dismissing the 
plaintif’s claim held that the document, 
which was the sole evidence of the alleged 
tenancy, was inadmissible in evidence, as 
it was not registered. The learned Judge 
was of opinion that sections 17 and 47 of 
the Registration Act made the document 
absolutely inadmissible in evidence. The 
document is in the form of a kabulzat. In 
it the executant states that he had taken 
a certain house from the owner upon a 
yearly rental of Rs. 3. No term is fixed, 
but there is a further stipulation that if 
called upon he will yield such services to 
the zemindar as the zemindar requires and 
that in the event of his either failing to 
pay the rent or yielding such services, he will 
be liable to ejectment, 

It is contended on behalf of the plain- 
tiff-appellant that under section 17 (b) of 
the Registration Act XX of 1866, the docu- 
ment is not one the registration of which 
is compulsory. By that section a lease of 
immoveable property for any term exceed- 
ing one year would have to be registered. 
Under the kabuliat in suit the lessee was 
liable to be ejected atany time even with- 
in the period of one year from its execu- 
tion if he failed to fulfil the terms of the 
lease. I am of opinion, therefore, that the 
lease is not one for a term exceeding one 
year the registration of which, under the 
section mentioned above, would be com- 
pulsory. It is pointed out on behalf of 
the appellant that there has been a change 
in the later Registration Acts and that the 
present section 17 (d) runs as follows — 

“ Leases of immoveable property from year 
to year or for any .term exceeding one 
year or reserving a yearly rent shall be 
registered.” 

It would appear that the kabuliat in suit 
did not require registration under the Re- 
gistration Act of 1856. The document, there- 
fore, was admissible in evidence, unless 
the provisions of section 17 of the present 
Act renders it inadmissible; section 17 
is as follows—The following document 
be registered if the property to whj 
relate is situate in a district in 
if they have been executed on o 
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The correspending section of the previous 
Act was considered by the Bombay High Court 
in Desai Mott Lal Mungalit vw. Desai Parshotam- 
nandlal (1), and by the Caleutta High 
Court in Ram Koomar Singh v. Kishori (2), 
Both these High Courts have held that a do- 
cument which did not require registration 
under the Act of 1866, was not inadmissible 
in evidence by reason of the provisions in 
the later Act. The learned Chief Justice of 
Bombay remarks at page 96 of the report, “It 
is plain that if it be so regarded as the Act 
provides, no means of registering such a 
document (unless, perhaps, it was executed 
within 3 months before the Act of 1877 
came into force) the section will have the 
retrospective effect of invalidating for all 
practical purposes documents which when 
they were executed were free from defects 
according to the existing law. The pre- 
sumption is, of course, against the Legislative 
having such intention. Under the pro- 
vision of part IV of the present Act the 
document could not be presented for re- 
gistration The Legislature could not have 
intended the registration of a document which 
is incapable of registration. 

It appears to me, moreover, that the general 
provisions of sectian 6 of the General 
Clauses Act would have to be read alo 
with the present section 17 of the Reg: 
tion Act. 

I would hold, therefore, that th 
was admissible in evidence i 
no other legal objection to it: 

This being the case, 
appeal seb aside the 
below dismissing t 
remand the case t 
for disposal on tå 
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Evidence Act (Lot 1872) s. 92, proviso 2—Negotiable 
instrument silent as to interest—Separate oral agree- 
ment as to interest whether can be proved—Separate 
entry as to interest in sahukar’s or broker's book whether 
proof of written agreement—Rate of interest when 
instrument silent—Remand for fresh evidence, when 
not to be allowed. 

Where asuit is based on a negotiable instrument, 
whichis a document ofa formal character, the exis- 
tence ofa separate oral agreement as to any matter 
on which the instrument is silent, cannot be proved 
under section 92 of the Evidence Act, as proviso 2to 
the section would not apply to the case. 

Fathuma Bibi v. Ammal Hanumanta Row, 17 M. L. 
J. 296, followed. 

Ghansham Lalji v. Ram Narain, 29 A. 33 (P. C.); 4 
A. L. J. 29; 5 0. L. J. 7; 11 C. W. N. 105; 9 Bom. L. 
R. l; 1 M. L. T. 427; 17 M. L. J. 35, distinguished. 

A Shah Jog Hundi is an instrument of a formal 
character and where itis silent asto interest a 
separate oral agreement for payment of interest 
cannot be proved in virtue of proviso 2 to section 92 
of the Evidence Act. But interest at 6 per cent. 
per annum will be allowed under section 80 of 
the Negotiable Instrumenis Act. 

Where a hundi does not contain the rate of interest 
but such rate is entered separately inthe books of 
the sahukar andthe broker, this entry by itself would 
not be sufficient evidence of a written agreement 
between the parties to pay interest at the rate 
therein mentioned. 

Where it would be dangerous, in the opinion of an 
Appellate Court, to allow the production of fresh 
evidence on a point in respect to which the neces- 
sary proof ought to have been adduced in the lower 
Court, and a remand, if allowed, would open the 
door to the production of false evidence, the request 
r a remand should be refused 


























st appeal from the order of the District 
irozepore, dated 9th November 1908, 
laintiff’s, claim < 
orshad Khosla, for the Appel- 


1, for the Respondent. 


hisis a suit brought 
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between the parties, and that in any case 
the plaintiffs were not entitled to charge 
onthe amount of the hundis interest at a 
higher rate than Rs. 6 per cent. per annum 
(pages 26 and 28 of the record). ‘The plain- 
tiffs in replication stated that interest at the 
rate of Rs. 1-4 per cent. per mensem had been 
agreed upon and that they were entitled.to 
charge interest at that rate upon the amount 
due on both the hundis and the note of hand. 
Upon the pleadings of the parties eight issues 
were framed by the lower Court the 7th 
issue being what rate of interest ought to be 
allowed on the kundis. On this issue the 
Court found as follows :— 

The hundis are silent as to the rate of in- 
terest to be charged. Plaintiff No. 2 deposed 
that interest had always beencharged by them 
at Re. 1-4 per cent. per mensem of previous 
This may have been so, but there is 
no proof that defendant had agreed to pay 
interest on the hundis sued on at Rs. 1-4 per 
cent. per-mensem. J, therefore, only allow 
interest at Rs. 6 per cent. per mensem under 
section 80 of the Negotiable Instruments Act. 

On the amount of the note of hand, viz., 
Rs. 1,250 the Court allowed interest at the 
rate of-12 per cent. perannum and thus passed 
a decree in favour of the plaintiffsagainst the 
defendant for Rs. 14,440 which sum con- 
sists of Rs. 11,250 principal and Rs. 3,190 
interest caléulated at the above mentioned 
rates on the amount dueon the hundis and 
the note of hand, respectively. 

The defendant has accepted this decree 
but the plaintiffs have appealed therefrom to 
this Court, and on their behalf it has been 
urged by their Counsel ikat the lower Court 


ougbt to have decreed interest on the amount ` 


sued for at the rate of Rs. 1-4 per cent. per 
mensem, which rate, it is contended, was ag- 
reed upon between the parties. With refer- 
ence to the additional ground of appeal filed 
by the appellant’s Counsel, it has further 
been urged that the Court below ought to 
have inquired into the existence of a usage 
of trade prevailing in the locality according 
hich hund’s such as those sued upon 
t contain the rate of interest, it be- 
red only in the books of the sahukar 

oker. . 

dia aonad nnnn ara admittedly silent 
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be paid by the defendant on the principal 
amount of the hundds and that as section 80 
of the Negotiable Instruments Act, XXVI of 
` 1881, applies only in cases in which no in- 
terest had been expressly agreed upon by 
the parties, the District Judge was in error 
in reducing the rate of interest from Rs. 1-4 
to annas 8 per cent. per mensem. In sup- 
port of this contention the learned Counsel 
has relied upon the decision of their Lord- 
ships of the Privy Council in Ghansham 
Lalji v. Ram Narain (i): that was a snit 
brought on certain ‘hundis which were 
silent as to interest but as to which there 
was a collateral written agreement that they 
should bear interest at 80 percent. per 
annum, and ib was found that this mode of 
dealing with interest by a collateral agree- 
ment, and not on the face of the hundis was 
in accordance ‘with the custom prevailing in 
the district and amongst the class effected by 
the sait. For the defendant it was contended 
in that suit that, notwithstanding the agree- 
ment of the parties, the plaintiffs right to 
interest was restricted to 6 per cent. per 
annum by section 80 of Act XXVI of 1881. 
Their Lordships held that interest was re- 
coverable at the rate agreed upon by the par- 
ties, and that section 80 aforesaid was not ap- 
plicable to the case. 

“Section 80 of the Negotiable Instruments 
Act”, observed their Lordships, “does not 
purport to deprive those dealing with such 
instruments of the freedom of contract pos- 
` sessed by other contracting parties. It pur- 
ports to confer a right to interest not to take 
away such a right otherwise existing. When 
a plaintiff has to rely upon the section as the 
ground of his claim to interest no doubt the 
terms of the section must be followed. But 
to read the section as depriving him of a 
contractual right of interest would be to read 
into it something which it does not say and 
which cannot reasonably be implied from its 
language.” 
pRelying on the above authority, the ap- 
pellant’s Counsel has urged that section 80 
aforesaid would apply to the present cas 
only in the absence of proof of an agreem 
between the parties to pay interest at a 
rate than Rs. 6 per cent. per annum 
contention is that an arraemart t-> | 
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spondent to pay interest at the rate of Rs. 1-4 
per cent. per mensem must be held to have 
been proved by the statement on oath of 
plaintiff-appellant Kanshi Ram on this point, 
and by the fact that this rate was charged in 
the account between the parties on the various 
hundis executed and renewed by the re- 
spondent from time to time the last series of 
the hundzs being those sued upon in, this 
case. In this connection reference has been 
made to pages 7 to 15 (transliteration of the 
book account, and to pages 32 to 33 of the re- 
cord. Conceding, however, the truth of the 
appellant Kanshi Ram’s statement and the 
correctness of the accounts produced by Lim, 
all that can be said to have been proved is 
that at the time of the execution of the 
hundis a separate oral agreement was made 
between the parties as to the rate of interests 
to be charged onthe money advanced to the 
respondent and the question for consideration 
is, whether having regard to the terms of sec- 
tion 92 of the Evidence Act, the existence of 
this alleged contemporaneous oral agreenient 
between the parties can be proved. The ap- 
pellant’s Counsel has contended that sec- 
tion 92 of the Evidence Act does not apply 
to this case at all, and in support of his con- 
tention he again relies on the above-mentioned 
decision of their Lordships of the Privy Coun- 
cil, arging that, so long as the factof a sep 
rate agreement between the parties as to 
ment of interest is proved, no matter 
ther that agreement is in writing g 
must be enforced according to its 
the Privy Council case, howe 
observed, there wasa collate 
ment between the parties 
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ing of a decree for interest in cases in which 
no rate of interest is specified in the hundis 
sued upon but in which a valid contract, 
apart from the hundis as to payment of in- 
terest exists, between the parties. 

The question whether in cases like the pre- 
sent the existence of a contemporaneous oral 
agreement as to interest can or cannot be 
proved under section 92 of the Indian Evi- 
dence Actcame up for decision before the 
Madras High Court in the case of Futhuma 
Bibi v. Ammal Hanumanta Row (2) and 
it was held by the learned Judges of that 
Court that, where a promissory note is silent 
as to interest, oral evidence is not admissible 
in proof of a contemporaneous agreement, to 
pày a certain rate of interest but that in 
such cases interest at the rate of Rs. 6 per 
cent. should be awarded under section 80 ofthe 
Negotiable Instruments Act. We entirely 
agree with the learned Judges of the Madras 
High Court that in a case in which a suit is 
based on the negotiable instrument, which is 
a document of a formal character, the exis- 
tence of a separate oral agreement as to any 
matter on which the instrument is silent can- 
not be proved under section 92 of the Evi- 
dence Act, proviso 2 to the section not being 
applicable to sucha case. The instrument sued 
upon in the present case are Shah Jog hundis, 
awn with the utmost formality in a pecu- 
technical language, and they cannot be 
except through a respectable banker 
e quite clear that to these hundis 
section 92 aforesaid does not 
cluding words of the proviso 
In considering whether or 
ies, the Court shall have 
£ formality of the docu- 
and as we consider 
weare dealing 
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tior 80 of the Negotiable Instruments Aci, 
and under that section interest as the rate 
of 6 per cent. per annum only can be allowed 
to the appellants. 

The additional ground of appeal does not in 
any way help the appellants; for, conceding 
for the sake of argument, that according 
to the usage of trade affecting the parties’ 
hundis, such as those sued upon, do not 
contain the rate of interest and that it is 
entered separately inthe books of the sahu- 
kar, and the broker, the alleged entry of 
the rate of interest in the books in ques- 
tion would not of itself be sufficient evi- 
dence of a written agreement between the 
parties as to payment of interest at the rate 
of Rs. 1-4 per cent. per mensem. At the best, 
such entry would be a mere memorandum 
of an oral agreement between the parties as 
to payment of interest or as to rate of in- 
terest chargeable according to a mercantile 
usage in such transactions. The appellant’s 
Counsel concluded his argument in reply 
to the respondent’s Pleader by a request 
that we should remand the case to enable 
his clients to provea separate written agree- 
ment between them and the respondent as 
to interest by producing the broker through 
whom the loans in question were raised. We 
cannot see our way to accede to the request 
as we think that it would be dangerous to 
allow the appellants now to produce fresh evi- 
dence on a point as to which they ought to 
have adduced the necessary proof in the lower 
Court before; the remand asked for would 
open the door to the production of false evi- 
dence and we must, therefore, decline to grant 
the request. We note that the appellant’s 


‘Counsel has not addressed us as to the rate 


of interest that should have been allowed on 
the note of hand for Rs. 1,250 on which the 
lower Court has allowed interest at the rate of 
12 per cent, per mensem. ‘ 

For the foregoing reasons we maintain the 
decree of the lower Court and dismiss the ap- 
peal with costs. 

Appeal dismissed, 
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ALLAHABAD HIGH COURT. 
Second Civit APPEAL No. 713 or 1910. 
April 5, 1911. 

Present:—Mr. Justice Tudball. 
RAHIM BAKRHSH—P.atwirry—Appaianr 
versus 
MUHAMMAD HAFIZ—DEFENDANT— 

RESPONDENT. : 

Limitation—Decree-holder given formal possession— 
Actual possession remaining with judgment-debtor— 
Decree-holder’s right to bring fresh suit within 12 years 

Where in execution of a decree for possession the 
decree-holder is given formal possession, the judg- 
ment-debtor remaining in actual possession, the 
possession of the decree-holder is deemed actual or 
legal possession in the eye of the law and he can 
bring a fresh suit for possession within 12 years. 

Mangli Prasad v. Debi Din, 19 A. 499, applied. 

Second appeal from the decision of the 
Additional District Judge of Aligarh, dated 
the 20th April 1910, 

Mr. Gulzart Lal, for the Appellant. 

"Mr. Durga Charan. Banerji, for the Re- 
spondent. 


Judgment.—tThis appeal arises out 
of asuit brought by the plaintiff-appellant 
to recover possession of plot No. 2785 in the 
Khasra abadi of Qasba Siyari in the 
Bulandshahr District. It appears that in 
the year 1896 the plaintiff came into Court 
with a suit for possession of this very 
same property. He gave to it Khasra 
Abadi No. 2785 and it was known by the 
name of Imambara. In addition to this, 
he also gave certain boundaries. The first 
Court granted him a decree for possession 
and entered in the decree the Khasra 
number, name and boundaries as set forth 
in the plaint. The opposite party appealed. 
On appeal, on the 28th September 1896, the 
Appellate Court maintained the decree for 
possession, but as it held that the boun- 
daries set forth in the plaint were not correct 
it removed these bounderies from the decree 
and gave a decree for possession of plot 
No. 2785 known as Imambara. Meanwhile, 
on the 10th of August 1896, the plaintif had 
in execution of the first Court’s decree been 
placed in possession of the property. On th 
14th of May 1898 the defendant applie 
the Munsif for restoration of posses 
He pleaded that possession had bee 
to the plaintiff under the decree o 
Court and acenrdin~ t- o7 > 
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the first decree being wrong he should be 
restored to possession. Now, it is quite 
clear that if in execution of the first Court’s 
decree the plaintiff had been put in posses- 
sion of any area over and above that of plot 
No. 2785, his possession of that excess area 
was improper and the defendant was entitled 
to be restored to possession of such excess, 
The Munsif, however, seemed to think that 
the defendant was entitled to be restored 
to possession of the whole area and ac. 


.cordingly passed an order on the 14th of 


May 1898 restoring him to possession. 
Accordingly, on the 6th of July 1898, the 
plaintiff decree-holder was dispossessed and 
the defendant was put into possession. 
The decree-holder came into Court again 
and asked the Court in execution of the 
Appellate Court’s decree to put him in 
possession of plot No. 2785 in the Khasra 
Abadi known as ` Imambara. Objections 
were filed by the opposite party and reject- 
ed by the Court and on the 18th Cetober 
1898 possession was formally delivered to 
the decree-holder. In November 1898 the 
plaintiff decree-holder asked the Munsif to 
actually eject the defendant and to give him 
actual possession in place of formal posses- 
sion. The Munsif seemed to think that this 
would be going beyond the decree of th 
Appellate Court as there was no boun 
set forth inthe decree and he, accordj 
refused the application. On a fr 
of action, the plaintiff has now 
stituted a second suit for pos 
same property, to wit, plot 
Khasra Abadi of the sa 
of limitation was rai 
party. The first C 
On appeal the lo 
issues for deg 
findings the 
fore the 
presidi 
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the plaintiff had not been in possession of 
the property within twelve years and that 
the suit was, therefore, barred by limita- 
tion. On this ground he reversed the dec- 
ree of the first Court and dismissed the 
suit in toto, without entering into the 
merits of the case. It is this decision 
which is now challenged on appeal. It is 
quite clear to me that the decision of the 
lower Court cannot for a moment stand. 
The first Court’s decree in the suit of 1896 
was never set aside by the Appellats Court. 
The Appellate Court maintained the decree for 
possession of plot No. 2785 in the Khasra 
Abadi known ‘as Imambara. It is quite 
true that the boundaries set forth in the 
plaint and the decree’ of the first Court 
‘were incorrect and the Appellate Court re- 
moved them from the decree, but maintain- 
ed the plaintiffs right and title in plot 
No. 2785 as seb oubin the plaint. There- 
fore it is quite clear that in so faras the 
pliintiff was in possession from 1896 to 
1998 of plot No. 2785 inthe Khasra Abadi 
known as Imambara, that possession was in 
pursuance of a decree, which has not been 
set aside even up to the present date. The 
defendant was not entitled really to dispos- 
sess the plaintiff inthe year 1898 except 
regard to any excess land outside the 

boundary of plot No. 2785. It can- 
efore, be pleaded that the posses- 
e plaintiff from 1896 to 1898 
or illegal or that it was in 
decree, which was set aside 
and above this, formal 
ton on the 18th of 
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whose rights were purchased by him, a 
conclusive title, aud must, as observed by 
the Calcutta High Court in the case of 
Juggobundhu Mukerji v. Ram Chander Bysack 
(2), be deemed to be equivalent to actual 
possession. On the date of delivery of pos- 
session the auction-purchaser must be held 
to have obtained actual possession as against 
the judgment-debtor, and it is only during 
the period following that date that the pos- 
session of the judgment-debtor, if he con- 


tinued in possession, could be regarded as 


adverse.” These remarks apply with all their 
force to the circumstances of the present case, 
where both parties to this suit were parties 
to the formal delivery of possession on 18th 
October 1898. In holding that these two 
instances of possession did not amount to 
legal possession or acutal possession within 
the meaning of the law, the lower Court 
committed an errorin law which has clearly 
led it to hold that the plaintiff has not 
been in possession within twelve years. The 
possession which has been established by the 
plaintiff in this case is actual possession in 
the eye of thelaw. The suit is, therefore, 
not barred by limitation. I admit this 
appeal and set aside the decree of the 
lower Appellate Court. As that Conrt 
decided the appeal on a preliminary point, 
I remand the case to it for trial of the 
appeal on the merits. Costs of this appeal 
will be costs in the case and will abide the 
result. 
Appeal allowed. 


(2) 5 C. 5684, 6 C. L. R. 548. 


MADRAS HIGH COURT. 
Seconp Orvin APPEAL No. 133 or 1907. 
April 11, 1911. 
` Present:—Sir Arnold White, Kr., Chief 

Justice, and Mr. Justice Sankaran Nair. 
A, GOPALA ALYAR—APPELLANT 
versus 
RAMASWAMI SASTRIGAL— 


RESPONDENT. 
of Property Act (IV of 1882), s. 6 (e)— 
rtract—Right to sue for damages, whether 
Anntract for payment of debts-— Breach of 
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A mere right to sue for damages for breach of, 
contract “is not assignable under the Transfer of 
Property Act, 

_Abw Mahomed v. S. O. Chunder, 36 C, 845,138 C. W. 
N. 884; 1 Tnd. Cas. 827, followed. 

Ki Such a right was not assignable even under the 
Common Law. 

Where there was a personal agreement by the 
defendant with the plaintiff on loth January 1898 to 
pay a certain debt owing by the plaintiff, and on 
defendant’s failure to discharge the debt plaintiff paid 
the same himself and sued defendant for its recovery 
on 5th December 1904: 

Held, (1) that the cause of action for plaintiff's 
right of suit did not arise on the repudiation of his 
liability under the contract by the defendant, nor did 
time begin to run against the plaintiff from the date 
of such repudiation, 

Hochster v. De La Tour, 2 B. & B. 678; 22 L. J. 
Q. B. 455; 17 Jur. 972; 157. R. 469 and Frost v. 
Knight, L. R. 7 Exch. 111; 41 L.J. Ex. 78; 26 L. 
T. 77; 20W. R. 471; Subraya Reddi v. Manikka 
Koundan, 2 M W. N. 265; 9 M. L. T. 479; 10 Ind. Cas. 
258, referred toa : 


(2) that the fact of payment of the debt by the 
plaintiff did not give him a cause of action, but that 
the plaintiff should show a breach of contract by the 
defendant to enforce his right of suit. 

(3) that the plaintiff should have waited for a 
reasonable time, after the expiry of which the defend- 
ant may be taken to have broken his contract and 
plaintiff was entitled to sue as for such breach. 

Doraisinga Tevar v. Arunachellam Chetti, 28 M. 441, 
referred to. 


Kumar Nath Bauttacharjee v. Nobo Kumar Bhutta- 
chanjee, 26 C. 241, distinguished. 


(4) that the question as to what is reasonable time 
is a question of fact in each case, and that the 
reasonable time in this case.for plaintiff to wait for 
performance of the contract by defendant was three 
years. 

(5) that plaintiff's suit was barred. 


Second appeal against the decree of the 
District Court of Tanjore, in Appeal Suit No. 
150 of 1906, presented against thedocree of 
the Court of the District Munsif of Tiruvalur, 
in Original Suit No. 429 of 1904. 


Judgment.—Exhibit E purports to be 
a transfer by Sundari Ammal to the plaintiff 
of a right to sue for damages for breach of a 
contract between Sundari Ammal and the de- 
fendant (Exhibit A), the breach of the con- 
tract having occurred prior to the execution of 
Exhibit E. It seems tous that thisis a mere 
right to sue within the meaning of section 
(a) of the Transfer of Property Act an 
sequently could not be transferred, 
point we agree with the decision of 
cutta High Court in Aha Makan 44 
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. appeal. 


‘District Judge. of Tanjore submitt 


prior to the amendment of the Transfer of 
Property Act a mere right to sue for da mages 
for breach of contract was not assignable 
under the Common Law. The Advocate-Gener- 
al has contended that the fact that the debts 
which the defendant contracted under Exhibit 
A to discharge were debts owing by the plaine 
tiff and that the plaintiff hasin fact paid thes- 
debts, gives the plaintiff a right to sue the 
defendant under Exhibit E. We know of no 
principle of law or equity which gives any 
such right. The plaintiff, however, alleges in 
his plaint (paragraphs Nos.4.and10) a personal 
promise by the defendant to the plaintiff to 
pay the debts in question. As to this there 
was no issue and there has been no finding. 
In view of the fact that the point now 
taken before us was not raised in the Courts 
below we think the plaintiff should have an 
opportunity of showing, if he can, that the 
personal agreement by the defendant with 
the’ plaintiff, which is alleged in the plaint, 
was in fact made. 

The case will go back to the District Judge 
for a finding on this question. Further evi- 
dence may be taken. The finding should be 
submitted within two months, and ten days 
will be allowed for filing objections. This 
order is without prejudice to the right of the 
appellant to rely on his other grounds of 



























In compliance with the above order, 


following 


Finding.—1. A finding j 
the following issue ‘whet 
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tiff and plaintiff’s 2nd witness at the hearing 
of this suit before the District Munsif. Plain- 
tiff’s 2nd, 7th, Sth witnesses are the attestors 
of Exhibit A. It has been suggested that 
they are interested ; but it is difficult to see 
what better evidence could have been pro- 
duced as to what took place at the time of 
execution. The story told is that after Exhibit 
A had been written a conversation took place 
between plaintiff and defendant as to the 
position of the former in the event of the debt 
not being discharged. The defendant is said 
to have promised to pay and to make good any 
loss which plaintiff mightincur owing todefend- 
ant’s failure to discharge the liabilities. Some 
discrepancies are pointed out in the evidence, 
the chief of which is that plaintiff alleges that 
the promise was made in the presence of some 
creditors.who were pressing for settlement 
of their claims, but the other witnesses do 
not corroborate him. This statement of the 
plaintiff is probably untrue, but beyond this 
I find no material variance in the accounts 
given. Itis urged that an agreement to pay 
js alleged to have been made when the settle- 
ment subsequently evidenced by Exhibit A 
was arranged (vide plaintiff’s 1st witness and 
paragraph 4 of plaint)and that this being so, a 
reference to the undertaking as far as plaintiff 
js concerned would have appeared in Exhibit 
A, had the agreement been a fact. The ab- 
nce of any Varthamanam, or other writing 
idence the agreement, is also commented 
ere is no doubt some force in these 
On the other -hand, however, 
estion that plaintiff had been 
airs of his sister, had con- 
own name on her behalf 
mcbts are some of these. 
e settlement under 
e of the liabilities 
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Mr. T. R. Ramachandra Aiyar and Mr. T. 
R. Krishnaswamy Aiyar, for the Appellant. 

The Hon’ble Mr. P. S. Stvaswamy <Atyar, 
(Advocate General), for the Respondent. 

This second appeal coming on for final 
hearing on Monday, the 20th March 1911, 
after the return of the finding of the lower 
Court and the case having stood over for con- 
sideration till this day, the Court delivered 
the following. 


Judgment.—tThe District Judge has 


found a personal agreement by the de- 
fendant with the plaintiff to pay certain debts 
owing by ihe plaintiff. The plaintiff has 
paid these debts. The date of the agreement 
was January 15th, 1898, and the suit was 
instituted on December 5th, 1904. The ques- 
tion is, is the plaintiff's claim to recover under 
the agreement in respect of the debts paid 
within three years from the institution of the 
suit barred by tbe law of limitation. 

The contention on behalf of the plaintiff 
was that his cause of action arose on the 
dates of payment of the several debts which 
the defendant had agreed to pay. The de- 
fendant’s contention was that the plaintiff’s 
cause of action arose on the repudiation 
to his liability under the contract by the 
defendant or on the breach of the contract 
by the defendant, the breach to be deemed 
to have occurred on the expiry of a reason- 
able time from the date of the contract 
(section 49 of the Indian Contract Act). 


The District Judge finds against the fact’ 
of the alleged repudiation, but assuming the 
defendant repudiated his agreement more 
than three years before the institution of 
this suit, we are of opinion that time would 
not begin to run as against the plaintiff 
from the date of the repudiation of the 
agreement by the defendant. 


Under section 39 of the Indian Contract 
Act which embodies the principle of law 


. enunciated in Hochster v. De La Tour (2) 


and Frost v. Knight (3), the promisee may 
put an end to the contract. He is not 
ound to. If he is entitled to treat the 
tract as subsisting, and he does treat 
subsisting, it is clear that no cause 
arises on the repudiation of the 


nd R. 678; 22 L. J. Q. B. 455; 17 Jur. 972; 
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-contract by the promisor. See Subbrays 
Reddi v. Mantkka Koundan (4). 

The plaintiff's answer to the defendant’s 
second contention is, that his cause of action 
was not ihe defendant's failure to fulfil his 
contract, but the fact that he had discharged 
a liability which the defendant had-agreed 
to discharge. The allegation in the plaint 
is that the creditors pressed the plaintiff, 
and some of them sued him. This does 
not seem to be denied in written statement 
but there was no issue on the question 
and there is no finding that the payment 
was otherwise than voluntary. 

Ifthe payment was voluntary we do not 
think the case comes within the principle 
of the decision in Kumar Nath Bhuttacharjee 
v. Nobo Kumar Bhuttacharjee (5) where the 
. Suit was for contribution under an agree- 
ment in respect of adebt which had been 
realized by the sale of the plaintiff’s pro- 
perty. In Dorasinga: Tevar v. Aruuchalam 
Chetti (6) the defendant agreed to dischage 
a debt due by the plaintiff to a third party 
and to pay the plaintiff any damage he 
might sustain if the defendant failed to 
discharge the debt. No time was fixed for 
the performance of the contract. The de- 
fendant having failed to discharge the debt 
for nearly three years, it was held he was 
bound to do so within a reasonable time, 
and that his failure to do so during the 
three years was a breach of his contract 
notwithstanding that the third party had 
not enforced his claim against the plaintiff, 


In the present case the plaintiff must 


show a breach of contract by the defendant. 
The fact that he himself paid the debts in 
itself, in our opinion, gives him no cause 
of action. If he paid them before the 
expiry of a reasonable time after the agree- 
ment, the defence would have been open 
to the defendant that he had not had a 
reasonble time to fulfil his contract, and 


that he had consequently not broken his - 


contract. If the plaintiff waited till the 
expiry of a reasonable time the defendant’s 
breach of contract would give hima caus 
of action whether he himself paid the d 
or not [see Dorasinga Tevar v. Aru 
Ohettt (6) |. The question as to what is 
able time is a question of fact, Cont 
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chalam Chetti (6), the Court held a defendant 
who had failed to fulfil a contract similar to 
this for nearly three years had failed to do so 
within a reasonable time. 

We do not think it can be put more favour- 
ably to the plaintiff than to say that the 
reasonable time in the case is three years, 
We hold, therefore, that the defendant’s con- 
tract was broken on the expiry of three 
years from the date of the agreement, 2. e., 
January 15th, 1898, and that the plaintifl’s 
right to recover became time-barred on the 
expiry of three years from January 15th, 
1901, ¢. e, on January 15th, 1904. 

The result is the appeal is allowed and 
the plaintiff’s suit is dismissed with costs 
throughout. 


Appeal allowed. 





ALLAHABAD HIGH COURT, 
Secon Civin Appear No. 924 or 1910, 
April 4, 1911, 

Present:—Mr. Justice Banerji. 
CHHOTKAI CHOUDHRI—DEFENDANT— 
APPELLANT 
VETSUS 


RUDRA PRASAD TEWARI AND OTHERS— 


DEFENDANTS— RESPONDENTS. 

Pre-emption —Wajib-ul-araiz — Presumption as to 
tom or contract—Kaifiat sarishta nizamat—Re 
evidence, sufficiency of. 

In a snit for pre-emption the plaintiff prj 
Wajib-ul-araiz of 1888 and 1860 respectă 
prima facie raised a presumption i 
custom of pre-emption. The def 
presumption produced a kaifiat 
showed that prior to the preng 
arz of 1833, the village wag 
prietor. It, however, c 
the Settlements of 
were blank and th 
there was any p 






























394 


GOLAB SINGH V. NET SINGH. 


a right of pre-emption, and. as there is 
nothing to indicate in that wajzb-ul-arz that the 
record it contains is the record of a contract, 
the presumption is, according to the rulings 
of this Court, that it contained an entry 
of a right arising by custom. There was 
an earlier wajib-ul-arz of $1883 which, it is 
said, contained the record of a contract. 
As regards both the waitb-ul-araiz this case is 
similar to that of Rituraji Dubain v. Pahlwan 
Bhagat(1). Following the ruling of the ma- 
jority of the Full Bench in that case, I am 
bound to hold that the wajib-ul-aratz con- 
-tained the record of a custom. . The learn- 
ed Vakil for the appellant-vendee contends 
that the entries in the two wajib-ul-aratz 
mentioned above were rebutted by a kazfiat 
sarishta nizamat which showed that prior 
to the preparation of the wajib-ul-arz of 1833 
the village was owned by a single prc- 
prietor. As regards this document the Court 
below has found that it is a most inac- 
curate paper and no reliance can be placed 
upon it. The document has been read 
to meand [ must say that it does not 
give such information as would enable the 
Court to hold that it rebuts the prima facie 
evidence afforded by the wajzb-ul arz. It con- 
tains no entry as regards the Settlements of 
1210 and 1213 faslis. The columns are blank, 
and there is nothing to show whether there 
any proprietor in those two years. It 
hows that at the Settlements which 
sce in 1216 and 1220 faslis there 
isle proprietor a Rani. This 
Sod of 4 years only. It is 
re was a large number of 
1219 asli. But as I 
re is no information 
O fasli, i.e., 1833 
who were parties 
in that year. 
mstances, it 
nb rebuts 
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ALLAHABAD HIGH COURT. 
Srcoxp Civit APPRAL No. 898 or 1910. 
April 5, 1911. 

Present:—Mr. Justice Banerji. 
GOLAB SINGH AND OTHERS— DEFENDANTS 
—APPELLANTS >- 
versus 


NET SINGH—PtaintirF—ResPponDent. 

Res judicata between co-defendants—lIssue affecting 
defendant necessary to be decided for giving relief to 
the plaintif—Civil Procedure Code (Act V of 1908), 
s. 11. 

Where it is necessary to determine a certain issue, 
for the purpose of granting relief to the plaintiff, and 
the Court, asa matter of fact, decides that issue, and 
the decision affects the defendants inter se, the deci- 
sion will operate as res judicata between the co- 
defendants. 


Second appeal from the decision of the 
District Judge of Shahjahanpnr dated 14th 
May 1910. 

Mr. Haribans Sahat, for the Appellants. 

Mr. Gulzari Lal, for the Respondent. 


Judgment,.—tThis was a suit for 
possession of a house and certain moveable 
property which belonged to one Bhikam 
Singh, on the ground that the plaintiff was 
the next heir to the said Bhikam Singh 
who died in 1909. Bhikam Singh was the 
son of Nehchal Singh who had four brothers 
one of whom. was Bhola Singh. The 
plaintif Net Singh claims to be the son 
of Bhola Singh. The defendants are the 
grandsons of two other brothers of Bhara 
Sivgb, namely, Todi Singh and Munna 
Singh. If the plaintiff Net Singh is the 
legitimate son of Bola Singh, he would 
succeed to the estate of Bhikam Singh in 
preference to the defendants who are the 
grandsous of Bhola Singh’s brothers. 
The defendants alleged that the plaintiff 
Net Singh was illegitimate; they set up a 
gift by Bhikam Singh made in their favour 
orally before his death, and they also 
alleged in their written statement that 
Bhikam Singh messed jointly with them. It 
appears that in 1905 a suit was brought 
by a transferee from Net Singh against 
Bhikam Singh and all the defendants with 
he exception of Sujan Singh defendant 
recovery of certain property sold by 

singh. In that case also Net Singh’s 
cy was denied. But it was found 
Tamitimeats The decision which 
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lying on this decision, held that Net Singh 
was legitimate. But -it was of opinion 
that Bhikam Singh used to live with the 
defendants, and that he made an oral gift 
of his property in their favour, and accord- 
ingly dismissed the plaintiff's suit. The 
plaintiff appealed. The lower Appellate 
Court found in his favour on all the points 
and decreed the claim in part. This 
second appeal has been preferred by two 
of the defendants, namely, Gulab Singh and 
Sujan Singh. It is contended thai on the 
question of the legitimacy of Net Singh 
the decision in the former suit is not con- 
clusive, inasmuch as Sujan. Singh was not 
a party to it. The Court below is wrong 
in saying that all the defendants were par- 
ties to the former suit. It is clear that 
Sujan Singh was not a party. However, 
as Bhikam Singh was a defendant to that 
suit, and as Sujan Singh claims through 
him, the judgment in that case is binding 
upon Sujan Singh. It is true that Net 
Singh and Bhikam Singh were arrayed 
as defendants. But it was necessary for 
the purpose of granting relief to the plain- 
tiff to determine the issne as to Net Singh’s 
legitimacy. Therefore, the decision oper- 
ates as res judicata as between Net Singh 
and Bhikam Singh, and as-the defendants 
claim through Bhikam Singh, it is binding 
on them. Gulab Singh, appellant, was a 
party to the former suit, and he cannot say 
that that decision is not binding. I am 
of opinion that on the question of the 
plaintiff’s legitimacy the Court below was 
right. 

It is next urged that the lower Appellate 
Court ought to have found whether Bhikam 
Singh and the defendants were joint or 
not. It was not the defendants’ case that 
they and Bhikam Singh formed a joint 
family and that the property left by 
Bhikam Singh was joint family property 
which passed to them by right of sur- 
vivorship. Their plea that Bhikam Singh 
made a gift intheir favour is consistent wi 
any allegation, of the property being 4 
family property and is only consiste 
the property being the separate 
of Bhikam Singh. Indeed. it j 
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not necessary to find whether Bhikam 
Singh messed with the defendants or 
not lt was not alleged that there was 
a re-union of the family. Under these 
circumstances, in view of the findings 
of the Court below, this appeal must 
fail. I accordingly dismiss it with 
costs. 


Appeal dismissed. 


CALCUTTA HIGH COURT. 
Seconp Civit APPEAL No. 1049 or 1908. 
March 2, 1911. 

Present:—Mr. Justice Mookerjee and 
Mr. Justice Teunon. 

Mouli BUZLUL KARIM—Derenpant— 
APPELLANT 
VETSUS 
SATISH CHANDRA GIRI MOHANT— 


PLAINTIFE — RESPONDENT. 

Bengal Tenancy Act (VIII of 1885), s. 50—Pre- 
sumption of permanency—Suit or proceeding wnder Act 
— Ejectment suit on ground of transfer of non-trans- 
ferable holding, if suit under Act—Second appeal— 
Misconstruction of document—Mistake as to meaning 
of portion of evidence which is docwmentary—Civil 
Procedure Code (Act V of 1908), s. 190—Usage or 
custom of transferabilitu—Ingredients, what are, to 
prove the custom—@rowing usage if binding upon 
landlord. 

Although the presumption mentioned in secti 
of the Bengal Tenancy Act applies only t 
which may be called:suits or proceedings n 
Act, yet even in cases where that seg 
directly applicable, the Court may a 
presumption if the facts justify, 
inference. 

Dulhin Golab Koer v. Bol 
2 0. W. N. 580, Dinendra 
C. 80l and Nanda 
763; 12 ©. W. N. 482, 

A suit for eject 
tenantof a non-tr 
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he defendant, the only circumstance that the tenancy 
has been held for about 25 years before the date of 
„transfer at a uniform rate of rent is by itself in- 
sufficient to justify the inférence that the rent was 
fixed in perpetuity. 

In order to prove a custom or usage of transfer- 
ability, what is necessary to prove is that such trans- 
fers have been made to the knowledge and without 
the consent of the landlord and that they have been 
recognised by him either without the payment of 
nazar or upon payment of a nazar also fixed by 
custom. 

Sibo Sundari v. Raj Mohun Guho, 8 ©. W. 
N. 214; and Radha Kishore v. Ananda Pri ia, 8 C. w. 
N. 235, relied upon. 

It is not necessary to prove that the landlord has 
actually made an objection to a transfer and has been 
unsuccessful. ` 

A growing usage of transferability, is of no avail 
against the landlord; the usage to be effective must 
have already grown up. 

Ambika v. Dya Gazi, 10 0. W. N. 497; Rasik Lall 
Dutt v. Bidhu Mukhi, 10 C. W. N. 719; 4 C. L. J. 306; 
“883 C. 1094 and Rajendra Kishore v. Chandranath, 
12 C. W. N. 878, followed. 

But a usage of transferability after it has grown 
mp, affects not merely tenancies created thereafter, 
but also existing tenancies to which the benefit of the 
usage attaches. 


Appeal from the decree of the Sub- Judge 
of Hooghly dated March 31st, 1908, reversing 
that of the Munsif of Serampur, dated Sep- 
tember 24th, 1907. 

Mr. S. P. Sinha, Counsel, and Babus Ram 
Charan Mitra, Senior Government Pleader, 
and Moulvis Sarajui Islam, Shamsul Huda 
Sowgat Ali, for the Appellant. 

Rash Behary Ghose, Babus Dwarka Nath 
rii and Nagendra Nath Mitra, for the 























>nt.—This is an appeal on be- 
dant in an action for eject- 

fits. The subject-matter 
grcel of land, about 18 
originally belonged 
Mohan Mallik. 
e representa- 

mant exe- 
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petuity, and was consequently transferable in 
the same manneras a permanent tenure, and 
secondly, that if the tenarey constituted an 
ordinary occupancy-holding, it was transfer- 
able by custom or local usage. The Court of 
first instance decided in favour of the defend- 
ant upon both these points, and dismissed 
the suit. Upon appeal, the Subordinate 
Judge has overruled both the contentions of 
the transferee and decreed the suit. The de- 
feridant has now appealed to this Court, and 
on: his behaif the decision of the Subordinate 
Judge upon both the points has been assailed 
as erroneous in law. 

‘In so far as'the first question raised by 
the defendant is concerned, namely whether 
the tenancy constitutes a holding held at a 
rate of rent fixed in perpetuity, the decision 
of the Subordinate Judge has been impugned. 
mainly on the ground that he has misunder- 
stood the effect of the rent receipts produced 
on behalf of the transferee. In answer to this 
contention, it has been strenuously argued,on 
behalf of the plaintiff-respondent that the 
judgment of the Subordinate Judge upon this 
part of the case cannot be successfully chal- 
lenged in second appeal as it does not involve 
deemed an 
error of law. Before we proceed to examine 
this question, itis necessary to point out that 
section 50 of the Bengal Tenancy Act has no 
direct application to the present case. It has 
been repeatedly pointed out that the pre- 


sumption mentioned in that section applies 
‘only to cases which may be called suits or 


proceedings under the Bengal Tenancy Act. 
‘Nilmoni v. Mathura Nath (1) ; Gouri Kanta 
.v. Ram Gopal (2); Rasumoy v. Srinath (8) ; 

' Mahabir Prasad v. Charles Fox (4). Now, 
a suit for ejectment on the allegation that the 


‘tenant of a non-transferable holding has sold 
‘it to the defendant and has 


abandoned the 
land is obviously not a suit or proceeding 


“ under the Bengal Tenancy Act [Sarat Chandra 
es Sham Chand (5)] though it must be con- 
‘ ceded that this aspect of the matter was over- 


ooked in Dino Nath v. Nobin Chander (6), 
ich cannot consequently be treated as a 
sc authority upon this point, and in this 
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latter case, the point was not allowed to be 
raised when the matter came up again after 
remand [Dina Nath v. Nobin Chandra (7)]. Con- 
sequently, we must proceed on the assumption 
that section 50 of the Bengal Tenancy Act 
has no application inthe present case. But 
it has sometimes been held that even in cases 
where section 50 is not directly applicable, 
the Court may act on a similar presumption 
if the facts justify the necessary inference. 
Dulhin Golab v. Balla Kurmi (8); Dinendra 
Narain v. Titu Ram (9); Natya Nundov. Nunda 
Kumar (10) and Nanda Lal v. Atar Moni 
(11). The question, therefore, arises whether 
the case has been properly considered by thə 
the Subordinate Judge from this latter point 
of view. His findings, it may be couceded, are 
not very explicit and there is some reason 
for the criticism of the appellant that he has 
misunderstood the effect of two rent receipts 
and the inference which may legiti- 
mately be.drawn therefrom; but we are unable 
to hold thatthe mere circumstance that the 
Subordinate Judge has misunderstood the 
effect of two pieces of documentary evidence 
constitutes an error in law. As was pointed 
out by Sir Richard Couch in Nowbut Singh 
v. Ohutter Dharee (12) though the miscon- 
struction of a document which is the founda- 
tion of the suit.or which is in the nature of a 
contract or a document of title is a ground 
for second appeel, a second appeal does not 
lie, because some portion of the evidence is 
in writing andthe Judge in the Court of ap- 
peal below makes a mistake as to the meaning 
of it. This view has been frequently re- 
affirmed in this Court. Shib Chander v, 
Chandra Narain (13); Ananda Ohandra v. 
Parbati Nath (14) and Brojo Mohan v. Thakur 
Das (15). The same view is also supported 
by the decisions of the Judicial Committee in 
Protap Chundera v. Mohendva Nath (16) ; 
Durga Chowdhrant v. Jewahir Singh (17) ; 
Ram Ratan v. Nandu (18); Lachman 


Lal v. Kanaya Lal (19); Shiva Basava v. 
(7) (1904) S. A. 2354 of 1901 (unreported). 
(8) 25 O. 744; 2 C. W. N. 580. 

(9) 30 C. 801. ” 
(10) 13 C. L. J. 415; 10 Ind. Cas. 163. 
(11) 35 C. 768; 12 ©. W. N. 432. 
(12) 19 W. R. 222. ` 
. J. 232; 32 ©. 719. 
J 
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Sangappa (20) and Hari Mohan v. Surendra 
Narayan (21); this last case possibly represents 
the extreme limits of strictness with which 
the law relating.to second appeals has been 
construed. In view of the principleso firmly 
established and widely recognised we are an- 
able to hold that the decision of the Subordi- 
nate Judge isliabie to be reversed, because 
he has misunderstood the meaning and effect 
of the rent receipts. The only other question 
which remains for consideration on this part 
of the case is, whether upon the facts found 
by himthe inference may legitimately be 
drawn that the holding in its inception was 
intended to be a ryotz-tenancy at a fixed 
rent. Now, the only circumstance found by 
the Subordinate Judge is that the tenancy has 
been held for about 25 years before the date 
of transfer at a uniform rate of rent. This 
by itself is clearly insufficient to justify the 
inference that the rent was fixed in perpe- 
tuity. The elements which were found to 
exist in the case of Watson and Co., v. Radha 
Nath Singh (22) where a tenure was found 
to be permanent, are all, except one, absent 
in this case, nor can the case be brought 
within the principle recognised by the Judi- 
cial Committee in the cases of Ram Chunder 
v. Jugesh Chunder (23); Sutto Surrun v. 
Mohesh (24); Upendra Krishna v. Ismail Khan 
(25); Nil Ratan v. Ismail Khan (26) and Na 
Kumari v. Behari Lal (27) or by this Co 
the cases of Dinendra Narain v. Titur, 
Winterscale v. Sarat Ohander (28) 
Mondal v. Choliém Mullik (29). Ttg 
that improvements have be 
transfers recognised such a 
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judgmentofthe Subordinate Judge cannot, 
in our opinion, be supported. The Subordi- 
rate Judge has held that in order to estab- 
lish that the tenancy is transferable by custom 
cr local usage, it is necessary for the defend- 
ant to prove that transfers of similar holdings 
have been made in the locality to the know- 
ledge of, but withcut the consent of, the land- 
lord, that such transfers have been recognised 
by him, and that the Jandlord has made 
unsuccessful objection tothe transfers. The 
last element introduced by the learned Sub- 
ordinate Judge is obviously one not supported 
by principle orauthority. Ithas been laid down 
in numerous decisions of ibis Court, amongst 
which may be mentioned Palakdhait Rat v. 
Manners (30); Dalglish v. Queuffur Hassan 
(31); Dulgliesh v. Gozoffor Hossein (32) ; Ram 
Huri v. Jubbar Ali (43) ; Dinonath v. Nobin 
Chander (6); Jugun Prashad v. Posun Sahoo 
(34) ; Peary Mohan v. Jote Kumar (35); Sree- 
muthy Kurani Dassi v. Sajani Kant Singh (36); 
Rajendra Kishore v. Chandra Nath (37) and 
Kailash Chundra v. Hari Mohan (38), that in 
order to prove a custom or usage of transfer- 
ability what is necessary to prove is that 
such transfers have been madeto the know- 
ledge and without the consent of the Jandlord 
and that they have been recognised by him 
either without the payment of Nazar cr upon 
ayment of a Nazar also fixed by custom. Sibs 
dari v. Rej Mokan Guho (39) and Radha 
je v. Ananda Priya (40). It is not 
to prove that the landlord has 
ade an objection to a transfer 
n unsuccessful; in fact, if 
ere imposed, a usage of 
sl never grow up, so long 
> choose to take any 
erved, however, that 
É Ambika v. Dya 
and Rajendra 
usage of 




























‘custom 
‘usage may enter into the body of a contract 
‘without being expressly 
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transferability is of no avail against the land- 
lord, the usage to be effective must have 
already grown up. This is based on the ele- 
mentary principle that the usage or custom 
must be obligatory otherwise it cannot be said 
to have acquired the imperative character of 
law [ (see Adams v. Otterback (43) and a learn- 
ed discussion on ile nature and obligatory 
effect of customary law by Mr. Justice Hollo- 
way in Tare Chand v. Reeb Ram (44)]. It is 
clear from an examination of the judgment 
of the learned Subordinate Judge that he has 
applied an entirely erroneous test to deter- 
mine whether the evidence is sufficient to 
establish the existence of a custom or usage 
of transferability in the case before us. The 
case must, consequently, be re-considered from 
the point ofview indicated. It is here neces- 
sary to advert for a moment to an argu- 
ment which was advanced by the learned 
Vakil for the respondent. He contend- 
ed that the defendant has to establish 
that the usage of transferability existed at 
the date of the creation of the tenancy, and 
that it is not sufficient for him to prove 
that such usage was in existence at the 
date of the trarsfer. This contention was 
scught to be based on the ground that a usage 
becomes obligatory upon parties to a con- 
tract on the assumption that the contract 
merely expressed what was peculiar to the 
bargain between the parties who are assum- 
ed to have contracted with reference to the 
local usage. Juggomohun v. Manik Chand (45); 
Tucker v. Linger (46) and Prodycto Kumar v. 
Gopi Krishna (47). The question raised is 
one of great importance and appears to have 
Leen suggested in the case of Dina Nath v. 
Nobin Chunder (8) but left undecided. After 
careful ccnsideration of the argument which 
thas been addressed to us, we are unable 
to accept it as well-founded. No doubt, 
the principle upon which contractual ob- 
ligations are allowed to be modified by 
or usage is that such custom or 


inserted, as both 
aities are supposed to know it and to intend i 


15 Howard 539; 14 Law Ed. 805. 
M. H. C. R. 50. 
[. T. A. 263; 4 W. R.8 (P. C.). 
O. 508; 49 L. T. 373; 82 W. R. 40; 48 J. P. 
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to be bound by it. But although this may be 
the theory upon which usages or‘customs are 
treated as incorporated into contracts, it 
does not necessarily follow that a usage may 
notgrow upsoas to affect pre-existing contracts 
or incidents of tenancies under the Bengal 
Tenancy Act. It will beobserved that in the 
case of usages of transferability of holdings, 
they can grow up only by the acquiescence in 
the first instance of the landlord himself; they 
are at first matters of choice with him, but 
may acquire an obligatory element or a 
binding force after he has acquiesced in the 
conduct of his tenants for a sufficient length 
oftime. In this view, it may rightly be held 
that a usage of transferability after i has 
grown up affects not merely tenancies created 
thereafter but also existing tenancies. If we 
were toadopt the view suggested by the 
learned Vakil for the respondent, the usage 
in most instances would be inoperative. The 
origin of the tenancy might be unknown, and 
evidence would generally be not available as 
to the existence of a usage at the precise mo- 
ment of the inception of the tenancy. Again, 
a tenancy in its inception may be a non-occu- 
pancy-holding and may acquire the character 
of an occupancy-holding after the tenant has 
been in possession for 12 years. In such an 
event, assuming that there is no custom 
or usage of transferability in respect of non- 
oceupancy-holdings in the locality, according 
to the view put forward by the respondent, 
the tenant could never have the advantage 
of the local usage,—not in the inception of the 
tenancy, because he has no occupancy-holding 
at the time, nor after the lapse of 12 years 
from the inception of the ienancy, because at 
that time no new term could be incorporated 
into the pre existing tenancy. In our opi- 
nion, there is nothing illogical in the view 
that when a landlord has allowed a usage 
of transferability to grow up on his estate, 
the benefit of it attackes to existing tenancies 
and is also incorporated into subsequent con- 
tracts of tenancy. Consequently, when the 
t ubordinate Judge re-considers the evidence 
he will determine whether there was a custo 
or usage of transferability of occupancy- 
ings at the time when the transfer 
which the defendant claims took pl 
may add that it was suggested befo 
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Subordinate Judge and it must be re-con- 
sidered. 

The result, therefore, is that this: appeal 
must be allowed, the decree of the Subordinate 
Judge set aside and the case remitted to 
him for consideration of two points, name- 
ly, first, whether the purchase by the de- 
fendant was recognised by the plaintiff; and 
secondly, if not, whether occupancy holdings 
in the locality were transferable by custom or 
local usage at the time when the defendant 
made his purchase. If either question is an- 
swered in favour of the defendant, the suit 
will stand dismissed: if both are answered 
against him the suit will be decreed. The costs 
of this appeal will abide the result. 

Appeal allowed; case remanded. 


ALLAHABAD HIGH COURT. 
SEGOND Cryin APPEAL No. 580 or 1910. 
April 10, 1911. 
Present:—Mr. Justice Griffin. 
TOTA RAM—DerenpAant—~APPELLANT 
versus 
MAN SINGH AND ANOTHER—PLAINTIFFS— 


RESPONDENTS, 

Landlord and tenant—Distraint —Evidence— Tenancy 
in one year—No proof of tenancy in another year- —Res 
judicata. 

Before a landlord can be held entitled to distrain 
he must show that the relation of landlord and ten 
existed between him and the opposite party d 
the years in respect of the rent of which 
traint was made. 

The fact that a person was a tenant 4 
would not, asa matter of course, sh 
also tenant in another year. 


Second appeal from tl 
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The Courts below have decreed the plain- 
tiff’s suit holding that the mortgage of 
the occapancy-holding was invalid and, 
therefore, the defendant was not the landlord 
of the plaintiffs. On behalf of the defendant 
in second appeal, it is contended that the 
question whether plaintiffs are the defendants’ 
tenants is res judicata by reason of the decree 
for arrears of rent.for 1311 fasli. 

I have been referred to various rulings 
including the recent decision of the Bombay 
High Court reported in Ohhaganlal v. 
Bai Harkha (1). The facts of that case 
are, no doubt, similar to the facts of the 
case before me. Thereis, however, in 
this case one matter which must not be 
left out of consideration Before the defend- 
ant can be entitled to distrain, he has to 
show that he was the landlord of the plain- 
tiffs during the years in respect of the rent 
of which the distraint was made. I find from 
the judgmentof the Court below, that the 
zeminaars have in fact obtained a decree for 
rent for 1815 and 1316 faslis against the 
plaintiffs. 
whether or not the plaintiffs were the tenants 
of the defendant during the year in suit. 
The decree for arrears of rent for 1311 fasl 
was evidence that the defendant was a tenant 
in that year. But when we have a decree 

ainst the plaintiffs obtained by the 




















as right in holding that no tenancy 
atter of fact, subsist between the 
15 fasli and 1316 fasli. I; 
iss the appeal with costs. 


Appeal dismissed. 
580; 11 Bom, L. R, 345, 
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The custom of pre-emption does not obtain in 
Mohalla Acharjian which is part of the recognised 
sub-division of Bazar Gamti, in Lahore City. 

Cases in which vendees admit the existence of a 
custom of pre-emption are as valnable as cases in 
which the Court finds the existenco of such enstom 
established. But between such cases and those 
in which the vendee after denying the existence of 
the custom eventually is induced to come to terms 
with the pre-emptor and to compromise the dispute 
there is a very substantial distinction. A litigant may 
be confident that he is in the right and that the other 
party hasno just claim against him but he may 
nevertheless think it prudent to accept an amicable 
Settlement of the dispute. 


Second appeal from the order of the Divi- 
sional Judge, Lahore Division, dated. 29th 
April 1909, reversing that of the Sub- 
Judge, Lahore District, dated 3th July 1907, 
decreeing plaintiff’s claim. 

Lala Hukam Chand, for the Appellant. 

Mr. Pestonji Dadabhat, for the Respondents, 


Judgment.—tThe sole question before. 
us upon this appeal is, whether the plaintiff 
has proved that the custom of pre-emption 
prevails in Mohalla Acharjian, which is part 
of the recognised sub-division of bazar Gumti 
in Lahore city. The learned Divisional 
Judge was of opinion that no such custom 
has been established and after hearing Mr. 
Hukam Chand, on behalf of the appellant, 
we saw no reason to differ from that conclu- 
sion. Plaintiff has adduced documentary 
evidence in support of two instances of alleged 
pre-emption in this sub-division but we are 
not impressed with either instance. In 1877 
a Munsif appears to have decided in favour 
of one Sukh Dial, who claimed to pre-empt a 
house sold to one Sher Singh. This claim 
was decreed and the house was situate in 
this sub-division. Prima facie this would 
seem to be a good instance in support of 
plaintiff's allegation, but on further considera- 
tion we cannot attach much value to it asa 
precedent. From the materials before us, it 
would appear that the case was decided very 
summarily and that no attempt was made to 
inquire into the existence of the custom. The 
defendant in the case seems to have been quite 
ntent with receiving the value of the pro- 

¿y from the plaintiff and there was no 
h investigation into the existence of 
. The very fact that the decree of 
if was accepted by the vendee 
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The other instance to which we have refer- 
red is of no value whatever. Mr. Gobind 
Ram claimed to pre-empt a certain house 
and his claim was resisted by the vendee. 
During the course of the case the parties came 
to him and the plaintiff by amicable arrange- 
ment with the vendee, was allowed to par- 
chase the property for the latter. Per se, 
this instance proves nothing, as it is quite 
possible that the plaintiff made it well worth 
the while of the vendee to settle the litigation. 

These are the only so-called instances 
in support of which documentary evidence 
has been produced, and in our opinion they 
are, at least, inconclusive. 

In addition to these, we have certain in- 
stances referred to very slightly by witnesses 


who have deposed on plaintiff's behalf, these - 


persons were very clear and definite when 
giving evidence, that on'such and such occa- 
sions certain persons had preferred claims to 
pre-emption and that on every such occasion 
the claim had been recognised by the Courts 
and decrees passed in favour of the pre-emp- 
tors. The plaintiff was very rightly asked 
to substantiate this evidence by production 
of the records of the cases referred to, or of 
certified copies of the orders and judgments 
in these cases. He was given ample time 
for this purpose but his Pleader was even- 
tually forced to admit that owing to lack of 
particulars no such documentary evidence 
was forthcoming. This confusion is in it- 
self a sufficient commentary upon the value 
of the oral evidence. In making these re- 
marks, however, we do not wish to impugn 
the veracity or bona fides of Mr. Dharm Das 
Suri who is known to us as a highly respect- 
ed and upright Pleader of this Court. He 
gave evidence on behalf of plaintiff, and we 
accept his statement that he obtained pos- 
session of half of a certain house by pre-emp- 
tion. But he admits that he sued for the 
whole of the house; that his claim was resist- 
ed by the vendee, and thatit was only by a 
compromise that, he eventually succeeded in 
obtaining half of the house. The witness 
further admits thab subsequently, when t 
vendee sold the other half of this hous 
preferred no claim for pre-emption, 
no need for that half. It may be 


Thane Nas io af aninian thet 41 1 


INDIAN OASES. 


331 


now before us it is founded on no sound basis 
Apart from the old case in 1877, plaintiff 
has not been able to point to a single 
authenticated case in which thecustom has 
either been admitted or been proved to exist. 
We certainly agree with the learned Pleader 
for appellant that cases in which vendees ad- 
mit the existence of the custom of pre-emp- 
tion are as valuable as cases in which the 
Court finds the existence of the custom es- 
tablished. But between such cases and those 
cases in which the vendee after denying the 
existence of the custom, eventually is induced 
to come to terms with the pre-emptor and 
to compromise the dispute, there is a very 
substantial distinction. A litigant may be 
confident that he isin the right and that the 
other party has no just claim against him, and 
he may nevertheless think it prudent to accept 
an amicable settlement of the dispute. In 
the case before us, there is no good proof 
of the existence of the custom set up by plain- 
tiff and we agree with the Divisional Judge 
that the claim must be dismissed. We ac- 
cordingly reject this appeal with costs. 
Appeal reiected. 
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Crrunat_Apeean No. 208 or 1911. 
May 6, 1911. 
Present: —Mr. Justice Chevis. 
MAHBUB ALI—Cowvict—AppPE 
versus 
EMPEROR—Respon 
Criminal Procedure Code (Act 
239—Two accused tried jointl, 
Validity of trial. 

Section 234, Criminal HW 
to the case of a single 


where more persons 
section 239 of the 
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two men have been tried together (see section 
239, Criminal, Procedure Code) and three 
of the offences have been inquired into in 
one trial (wide section 234, Criminal Procedure 
Code). The result is that in one trial Abdul 
Alim has been sentenced to five years’ rigorous 
imprisonment for each of three charges 
and Mahbub Ali'to seven year’s rigorous im- 
prisonment for each of three charges, while in 
the other case each of the two men gets simi- 
lar sentence on a fourth charge. But as the 
sentences are all to run concurrently, Abdul 

` Alim is to be imprisoned for five years, and 
Mahbub Ali for seven years. 

Each man has appealed separately in each 
of the two cases, so I have four appeals before 
me. This judgment will dispose of all four 
appeals. f 

The first ground of Mahbub Ali’s appeal 
contests the legality of a conviction for abet- 
ment of an offence under the Post Office Act. 
This overlooks section 70 of the Act which 
provides for abetments and attempts. Even 
if section 70 of the Post Office Act did not 
exist the objection would fail as abetment of 
an offence punishable under a special law is 
punishable wde sections 40 and 41 and 109 
ofthe Indian Penal Code. Counsel frankly 
owns that this ground of appeal is untenable. 

In Abdul Alim's appeal the procedure 



























sys down clearly that section 234, 
ocedure Code, refers only to the 
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234 or of section 239, Criminal Procedure 
Code, but he must not use the two in combi- 
nation. It has been urged before me that 
in cases where each of two persons accused 
is throwing blame onthe other there should 
not be ajoint trial, but I am unable to see 
any good ground for holding that section 
239 is inapplicable to such cases. 

The appellants will be removed to the 
under-trial lock-up pending further orders 
by the District Magistrate. 





CALCUTTA HIGH COURT. 
Miecentannovs Ctvit Appears Nos. 108 AND 
109 or 1910. 
February 27, 1911. 
Present:—Mr. Justice Mookerjee and 
Mr. Justice Teunon. 
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JANKI KOER—Ptarntive— 
APPELLANT 
versus 
LAL MAN ROY—Derenpantr— 
ResPonDEnt, ` 
Additional evidence on appeal—Power of Appel- 
late Court—Legitimate occasion for taking additional 


evidence. 

The legitimate occasion for the admission of addi- 
tiona] evidence by an Appellate Court arises when, 
on examining the evidence as it stands, some inherent 
defect becomes apparent. 

Where a Sub-Judge on appeal did not exa- 
mine the evidence and come to any conclusion 
that a fresh local investigation was needed to enable 
him to pronounce judgment, but remanded the case for 
further investigation: held, that the order of the Sub- 
Judge was wholly without jurisdiction. 

Kessowji Issur v. G. I. P. Ry. Co., 3L B. 381; 11 C. 
W. N. 721; 6 C. L. J. 5; 4 A. L. J. 4951; 2 M. L. T. 435; 
9 Bom. L. R. 671; 17 M. L. J. 347 (P. C.) and Krish- 
nama Chariar v. Narasimha Chariar, 81 M. 114; 3 
M. L. T. 308, relied upon. 

Appeal from the order of the Sub-Judge of 
Mozaffarpur, dated December 18th, 1909, re- 
versing the decree of the Munsif of Motihari, 
dated June 30th, 1909. $ 

Babu Ram Oharan Mitra, Senior Government 
Pleader, and Babu Dwarka Nath Mitter, for 
the Appellant. 

Babus Jogesh Chandra Roy and Akshay 

umar Banerjee, for the Respondent. 
Judgment. 

BELLANEOOS APPEAL No. 108 or 1910. 

ppeal is directed against an order of 

gda hv the Court below ostensibly 
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awarded as compensation under the land Ac- 
quisition Act and alleged to have been wrong- 
fully taken away by the defendant. The 
substantial question in controversy between 
the parties was, whether the land in respect 
of which compensation had been allowed was 
included within mauzah Kuria as alleged by 
the plaintiff or within mauzah Phulwarani 
as alleged by the defendant. In the Court of 
first instance a Commissioner was appointed 
for local investigation, That Court accepted 
the report of the Commissioner and made a 
decree in favour of the plaintiff. The defend- 
ant was absent when the Commissioner 
held the investigation and there are two 
passages in the judgment of the original 
Court in which his conduct is described 
in these terms: “The defendant did not 
wilfully appear before the Commissioner and 
allowed his inquiry to proceed ex parte; I dis- 
believe the defendant’s story that he did not 
know of the Commissioner’s investigation. I 
accept his report and believe his finding to be 
correct.” The defendant then appealed to 
the Subordinate Judge. The Subordinate 
Judge has not found that the conduct of the 
defendant was otherwise than what was des- 
cribed by the Court of first instance; but 
solely on the ground that the defendant 
offered to bear the costs of a fresh Commis- 
sion, he has set aside the decree of the ori- 
ginal Court and remanded the case for further 
investigation. 

The plaintiff has now appealed to this 
Court and has contended, first, that the order 
was made wholly without jurisdiction and, 
secondly, that upon the facts stated in the 
judgment of the original Court and not con- 
troverted in the judgment of the Subordinate 
Judge, the order for further investigation 
ought not to have been made. On behalf of 
the respondent it has been argued that it is 
not competent to this Court to interfere, as 
the ground taken is not one of those men- 
tioned in section 100 of the Code and further 
that this Court ought not to interfere with 
the exercise of discretion by the Court of ap- 
peal below. 

In our opinion, there can be no doubt th 
the order of the Subordinate Judge was 
ly without jurisdiction and must 
aside. It is not disputed that rul 
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But it has been suggested by the learned 
Vakil for the respondent that the order might 
be treated as one made underrule 27 which 
entitles the Appellate Court to reeeive addi- 
tional evidence under certain circumstances. 
It is impossible, however, to treat the order 


‘as if stands, as one substantially within the 


scope of rule 37. That rule entitles the 
Appellate Court to receive additional evidence, 
if the Court requires any document to be pro- 
duced or any witnesses to be examined to en- 
able it to pronounce judgment or for any 
other substantial cause. Now, as was pointed 
out by their Lordships of the Judicial Com- 
mittee in the case of Kessowjt Issur v. Great 
Indian Peninsular Railway Company (1), in 
order that a Court may act under this pro- 
vision, it must first hear the appeal on the 
merits and examine the evidence as it stands. 
The legitimate occasion for the application 
of the rule arises when on examining the evi- 
dence as it stands some inherent locuna or de- 
fect becomes apparent [see also the case of 
Krishnama Chariar v. Narasimha Chartar (2) |. 
In the case before us, the learned Subordi- 
nate Judge has not examined the evidence 
and has not come to any conclusion that a 
fresh investigation is needed to enable him 
to pronounce judgment. The other sugges- 
tion made by the learned Vakil for the 
respondent that this Court ought not to 
interfere with the exercise of diseretion 
the Court of appeal below is not of 
force. Itis perfectly true that this Q 
as a rule, reluctant to interfere wit 
cise of discretion by Subordi 
Such discretion, however, mugg 

not arbitrarily but judicial] 
fore us the learned Su 
acted clearly in contr 
sions of the Code, 
duty to interfer: 
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rule have been satisfied. Before he takes Babu Jagdish Prosad and Babu Jogeshwar 
any action hemust further consider what Prasad. 
the conduct of the defendant was in the It appears that along with the petition of 
Court of first instance; and if the defendant Musammat Jaiwanti Kumri, the mother of 
was wilfully absent in theoriginal Court, it the minors, the District Judge had before 
would hardly be rightto make an order for him a petition of Musammat Champabati 
further investigation unless the Subordinate” Kumri, the grand-mother of the minors, that 
Judge is satisfied that undue advantage she should be appointed. On the 22nd 
was taken of his absence by the plaintiff, of November 1910, the ladies were agreed 
with the result that an incorrect and unreli- that Babu Dalip Narain Singh should be 
able report has been submitted by the Com- appointed guardian of the property of the 
missioner. The appellant is entitled to the minors; that gentleman was asked whether 
costs of this appeal. We assess the hearing he would undertake the charge but he de- 
fee at two gold mohurs. clined. The learned District Judge then, with- 
It is conceded that this order will govern out holding any inquiry into the respective 
the other appeal (Miscellaneous Appeal No. merits of the applications of the mother and 
109 of 1910). This appeal will, therefore, be _ the grand-mother, made an order which is in 
also allowed and the case remanded as before. form a permanent order but which from his 
The appellant will be entitled to costs. We letter would appear to be a temporary order, 


assess the hearing fee at two goid mokurs. appointing the Nazir of his Court to be the 
Let the record be sent down at once. guardian of the property of the minors. He 
Appeal allowed, appointed the mother Musammat Jaiwanti 


Kumri io be the guardian of the person of 
the minors and to that no objection is taken. 




























CALCUTTA HIGH COURT. It is conceded by the learned Pleaders for 

MISCELLANEOUS CIVIL ÅPPEAL No. 608 both the ladies that the District Judge’s 

or 1910. order cannot possibly stand. A Court has 

April 11, 1911. no power to make an order appointing a 

Present:—Mr. Justice Chitty and guardian of minors except ona substantive 

Mr. Justice N. Chatterjea. application (see section 8 of the Guardians 

JAIWANTI KUMRI AND OTHERS— aud Wards Act, 1890). The appointment, 
APFELLANTS therefore, of the Nazir was ultra vires. 

WATS With regard to the refusal of Musammat 


HAR UPADHYA AND ANOTHER— Champabati Kumri’s application, she has filed 
RESPONDENTS. no appeal against the order of the learned 
å Wards Act (FIII of 1890), s.8— District Judge, and there is, therefore, no 
uardian—Substantive application, application of hers at present before the 
rdanashin ladies. e Court. With regard to the application of 
to make an order appointing A ` E : 

b ona substantive appli- Musammat Jaiwanti Kumri, the mother, it 
is not seriously contended that there ought 

ofa minor being a notto be a proper inquiry, into her case. 
to her being ap- Section 13 distinctly prescribes that “on the 
day fixed for the hearing of the application, 
or as soon afterwards as may be, the Court 
shall hear such evidence as may be adduced in 
support of or in opposition to the application.” 
The learned District Judge has as yet taken 
no evidence on either side. In his order of 
he 22nd of November he remarks that “both 
dies are pardanashins and are for that 
not very suitable guardians for a large 
like that in question in this case.” 
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It is true that a pardanashin lady may not 

. be able to personally supervise the manage- 
ment of the property, but the safe custody 
of the property and its due administration 
may be sufficiently guaranteed by security 
being taken from the proposed guardian by 
the Court. The grand-mother, Mussammat 

. Champabati Kumri, has made very definite 
allegations against her daughter-in-law in 
her petition of objection. Those should be 
inquired into by the District Judge recording 
the evidence on both sides. 

With these remarks we set aside the order 
of the learned District Judge and send down 
the case for him to deal with the application 
of Musammat Jaiwanti Kumri on the merits. 

Each party will bear their own costs of this 
appeal. 

We direct that the record be sent down at 
once, 

Clase sent down. 


CALCUTTA HIGH COURT. 
Seconp Civil APPEAL No. 825 or 1909. 
April 28, 1911. 

Present:—Mr. Justiec Mookerjee and 
Mr. Justice Teunon. 

JUTHI SINGH—Ptarnrisr—A PPELLANT 
versus 
Tue SECRETARY or STATE ror INDIA 


In COUNCIL—Drreypant—ResPonDent. 

Public Damands Recovery Act (I B. C, of 1895)— 
Certificate—Rent not settled by agreement or by Court. 

No sum can be levied from any one on account of 
his occupation of Government land by the certificate 
procedure under the Public Demands Recovery Act 
till rent has been settled by agreement of parties or 
has been assessed by a competent Court. 


Appeal from the decree of the District 
Judge of Gya, dated January 25th, 1909, 
affirming that of the Munsif of Gya, dated 
August#31, 1908. 

Babu Kulwant Sahay, for the Appellant. 

Babu Srish Ohandra Chaudhri, Junior Gov- 
ernment Pleader, for the Respondent. 

Judgment.—the substantial question 
of law raised in this appeal is one of some 
novelty. The plaintiffs sued for a declaration 
that two certificates issued against them 
underthe Public Demands Recovery Act were 
made without jurisdiction, and that the 
consequently entitled to a refund of t 
they have been obliged to pay towa 
satisfaction of these certificates 


are in possession of waste lands which form 
the property of Government, that they have 
been in possession of these lands without pay- 
ment of any rent, and, that, consequently, the 
Certificate Officer was entitled to levy from 
them by the certificate procedure what he 
“considered to be fair and equitable rent for 
the lands in their occupation. In this view, 
the District Judge in concurrence with the 
original Court has dismissed the suit, 

On behalf of the plaintiffs-appellants, it 
has been arguedthat the certificates were 
made without jurisdiction, because no sam 
could be levied from them on account of this 
occupation of the disputed lands, till rent 
had been settled by agreement of parties or 
had been assessed by a competent Court. 
In our opinion this contention is well-founded 
and must prevail. If the contrary view were 
maintained the result would be that as soon 
as a certificate was made, of the description 
now before us, it would be open to the judg- 
ment. debtor to take exception to the certifi- 
cate on the grounds which, the Legislature 
could not possibly have intended, were to be 
investigated by the Certificate Officer. To 
take one illustrationonly, the certificate might 
be questioned on the ground that the land, 
for occupation of which rent was claimed on 
behalf of the Secretary of State from the 
judgment-debtor, was included in his tenancy 
and was accordingly land in respect where 
no rent was payable by him;or again, it ng 
be contended by the occupier that t 
payable was much less than what 
assessed by the Certificate Officer 
upon the provisions of the PB 
Recovery: Act, that the 
never have intended th 
description, involvi 
status should be x 
determined by 
opinion, the 
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a competent Court. In this view, the conclusion 
is irresistible that the certificates were made 
wholly without jurisdiction. 
h The result is that this appeal is allowed, 
-the decree of the District Judge set aside, 
and the suit decreed. The plaintiffs will have 
a declaration that the certificates in question 
were made without jurisdiction, and they will 
also be entitled to a refund of the sums paid 
by them for the satisfaction of the certificates. 
As it is plain, however, upon the facts found 
that the plaintiffs have beenin possession of 
lands belonging to the Government, without 
payment of any consideration for many years 
past, each party will pay his own costs through- 
“out this litigation. 


Appeal allowed. 





ALLAHABAD HIGH COURT. 
Srconp Crvim APPEAL No. 324 or 1910. 
April 25, 1911. 

Present-—-Mr. Richards, K. ©., Chief 
Justice, and Mr. Justice Tudball. 
Sheikh MOHAMMAD HUSSAIN AND 
OTHERI— DEFENDANTS—APPELLANTS 

$ VENSUS 
DHANESHAR RAI AND OTHERS —PLAINTIFFS 


— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. XXXIV, v, 
O, II, r. 12—Morigage— Suit for sale on mortgage by 
oauent mortgagee —Subsequent mortgagee paying off 
r mortgagee—Hntire debt of subsequent mort- 
satisfied by sale of the mortgaged property— 
2y decree—Limitation--Whethzr a second 
recover the balance money, 


























ee properties A., B. and C, mort- 

2, the debt being re-payable in 
mortgaged “A” to S. for a 
p-payable in 1886. In 1885 
age in favour of D. in 
to be re-paid in 1894. 
of the two mort- 
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(b) that the balance of the money could not-be 
recovered by sale of the properties “B and 
C.” which had not been mortgaged in the 
mortgages of 1882 and 1883 by virtue of 
which S. claimed priority against D. ; 

(c) that the plaintiff was not entitled to a simple 
money-decree as the claim for a simple 
money-decree had become time-barred. 


Second appeal from the decision of the 
District Judge of Ghazipur, dated the 18th 
of September, 1909. 

Mr. Abdul Ravof (with him Mr. 
allah), for the Appellants. 

Mr. M. L. Agarwala (with him Mr. Govind 
Proshad) for the Respondents. 


fudgment.—tThe facts of this case 
are as follows :— 

The defendants-appellants are heirs of the 
original mortgagor Jahan Bibi who owned 
shares in three properties,— 

‘ I. Mauza Tari. 

. 11, Mauza Gangbarar Tari. 

III. Arazi Bagh Tari. 

In 1882 (17th April) she mortgaged pro- 
perty No. I to Sheoamber Pande, the debt 
being re-payable in 9 years, z.e., on 17th April 
1891. 

In 1883 (14th August) she mortgaged to 
Sheoambar the same property No. I fora 
sécond debt re-payable in 3 years’ time, t.e., on 
14th August 1886. 

On 30th April 1885, she mortgaged the 
same property (No. 1) to the predecessors-in- 
title of the present plaintiffs. The debt was 
re-payable in 9 years, č.e., on 30th April 1894. 
Two suits were brought by the mortgagees on 
the basis of the two bonds of 1882 and 1883. 
Being unable to resist them or to pay off the 
debts the mortgagor came to terms and 
gave the mortgagee a fresh mortgage of pro- 
perties Nos. ], IL and I{I in lieu of the debt 
due on the bonds of 1882 and 1883 plus the 
costs incurred in the suits. This mortgage is 
dated 8lst August 1888. The debt was 


Rahmat- 


: re-payable in 12 years’ time, č. e., in 1900. 


On 22nd July 1908, a suit was brought 
by the present plaintiffs on their deed of 1885. 


, They impleaded Baldeo Pande (heir of Sheoam- 


bar Pande) as a puisne mortgagee. 

The latter defended the suit and pleaded 
he was a prior mortgagee in that the 
ration for his mortgage of 1888, was 
5 due on the two mortgages of 1882 


Lal nn the twa mnartoarea 
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without first redeeming them. As the law 
was then understood and applied in these 
provinces, the property which a mortgagee 
could put to sale was held to be the actual 
property itself anda puisne mortgagee could 
not putit to sale, without first redeeming 
prior mortgages, in which case he could 
recover the total sum of his own debi and 
those due on prior mortgages by sale of the 
property. Accordingly, the plaintiffs amended 
their plaint and expressed their willingness 
to redeem Baldeo Pande. 

It is quite clear that the mortgages which 
they had to redeem were the two prior mort- 
gages of 1882 and 1833 which were held up 
as a shield. 

The Court calculated the amounts due to 
the plaintiffs and Baldeo Pande, and granted 
a decree ordering the mortgagors to pay what 
was due to the plaintiffs within a fixed 
time; in default the decree ordered sale of the 
mortgaged property conditional on the plain- 
tiffs’ paying the amount due to Balden Pande, 
in which case they might add this amount 
to that of their own debt and put the pro- 
perty to sale to recover the total sum of the 
two amounts. The mortgagors failed to pay. 
The plaintiffs paid off Baldeo Pande and 
there was thus a sum of Rs. 11, 257-15-3 due 
to them. 

They put the mortgaged properly Muuza 
Tari to gale and recovered Rs. 9,200. The sale 
took place on 20th November 1907; the 
decree was passed on 4th May 1904 and the 
order absolute on 26th August 1904. The 
plaintiffs have now on 12th February 1909 
brought a fresh suit to recover Rs. 2,230 the 
balance dus to them on the decree cf Ath 
May 1904 after the sale of the mortgaged 
property. This they seek to recover by sale 
of the properties Nos. I{ and II! which were 
mortgaged together with property No. 1 to 
Sheoambar Pande under the mortgage of 
1888. In paragraph 3 of their plaint they 
pleaded .that they had acquired the rights 
of the prior mortgagee in respect to pro- 
perties Nos. II and IHI “which had been 
hypothecated in the prior document owne 
by Baldeo Pande.” ‘The first Court gran 
them a decree for sale. 

On appeal the lower Court held th 
fresh suit would lie, but treating th 
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property sold and that the plaintiffs were 
entitled to a decree for the amount. Ib then 
proceeded to uphold the lower Court’s decree 
(which was a decree for sale) and dismissed . 
the appeal. The mortgagors have n w come 
here on second appeal. It is quite clear that 
no fresh suit cin lie. At the utmost, after the 


“mortgaged property had l2en sold, the plain- 


tiffs could get a decree under Order XXXIV. 
rule 6 if all the necessary conditiuns existed. 

Their first suit after the amendment of 
their plaint became a suit wherein a puisn2 
mortgagee sought to redeem a prior mortgagee 
and to recover the total amount due on both 
mortgages by sale of the property. In sucha 
suit a puisne mortgagee is entitled to and 
must ask for a sale of properties which are 
liable under the mortgages concerned. The 
decree in such a suit orders the sale of the 
mortgaged property, or so much of it as may 
suffice to satisfy the decree. After obtaining 
the decree, the mortgagee may put the various 
items of property to sale one by one in execu- 
tion of his decree until the latter is satisfied. 
If, after all the properties have been sold, a 
balance remains due tohim and the money 
is legally recoverable otherwise than out 
of the property sold, he may apply for and 
obtain a simple mcney-decrée under Order 
XXXLYV, rule 6. 

lf he fails to ask for and obtain a decree 
for sale of any portion of the property liab 
to sale under the mortgages he cannot b 
afresh suit for sale to recover the 
left over after sale cf the property 
in the decree. That balance i 
which he has already obtaine 
ing payment. Order ll, 
this. He cannot be all 
defendants twice for 

In the next plac 
plaintiffs are 
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acquired righis under those mortgages. The 
property hypothecated therein did not 
include the properties which they now seek 
_ to bring to sale and, therefore, they are not 
entitled to put them to sale. There remains 
the question whether, treating this suit 
as an application in execution under section 
47 (2), Civil Procedure Code, the plaintiffs 
are entitled to a simple money decree. The 
first suit was brought on 22nd duly 1903. 
The debts due on the mortgages of 1882 
and 1883 were payable in 1891 and 1886. 
In 1868 there was an acknowledgment in 
the bond of that year. The personal re- 
medy under those bonds expired, therefore, 
in 1897 and 1894. 

The debt due on the bond of 1885 was 
payable on 30th Apri] 1894. The personal 
remedy thereon expired in 1960. 

Tt was only on the bond of 1888 that 
the personal remedy had not expired when 
the suit was brought in 1903. The debt 
due under that bond was payable in 1900. 

But the plaintiffs have no rights under this 
bond. Their rights arise out of the bonds of 
1882, 1883 and 1885 and the personal re- 
medy thereunder is, so far as the record 
goes, barred by time. Theyare, therefore, 
not entitled to a personal decree and, in any 
event, they are not entitled as a matter of 
course to such a decree when they bring 
suit for sale in the manner in which they 
done in the present case and failed. 
his view the suit must fail. We 
appeal and dismiss the suit in 
sts in all Courts, those in this 
fees on the higher scale. 
Appeal aitowed. 





























COURT. 
10 or 1910. 


INDIAN CASES. 


* tigil 


A Musalman Khokhar Rajput of the Ferozepore 
District cannot validly adopt one of his wife’s 
relations or a stranger. According to the Riwaj-i-am 
the power of adoption is limited to yak jaddis or 
to a nawasa who is also a yak jaddi. 

A suit for possession of property and not for a 
declaration of the invalidity of an adoption is not 
governed by Article 118 but by Article 144 of the 
Limitation Act. 

Surjan Singh v. Kharak Singh, 96 P. R. 1908; 79 P. 
W. R. 1908, followed. 

Concurrent findings of fact can only be disturbed 
in second appeal for cogent reasons. 


Second appeal from the order of the 
Additional Divisional Judge, ‘Ferozepore, 
dated the 19th October 1909, modifying that 
of the Munsif, lst Class, Ferozepore, dated 
the 14th June1909,decreeing plaintiff’s claim 
in part. 

Maulvi Muhammad Taj-ud-din, Qur eshi, for 
the Appellant. 

Mr. Nand Lal, for the Respondents. 


Judgment, —This judgment will 
cover Civil Appeals Nos. 10 and 114 of 1910. 

The facts are very fully stated in the 
judgment of the learned Divisional Judge. 
In Appeal No. 10 of 1910 the appellants’ 
Pleader has contended (1) that the land in 
dispute is not proved to be the ancestral 
property of the plaintifs and Ghula, deceased; 
in other words, that it is not proved that 
Kada, the common ancestor, held the land; 
(2) that the Courts below have erred in 
holding that a Khokhar Rajput of the 
Ferozepore District could not validly adopt 
one of his wife’s relations or a stranger, 
and (8) that the plaintiff's suit was barred 
by limitation. As regards the first conten- 
tion, it having been held by both the Courts 
below that the land in suit was the ancestral 
property of Ghula and the plaintiffs, we can 
only disturb their concurrent finding if very 
cogent reasons were shown by the appellants 
for our doing so, and after hearing their 
Pleader we think that no such cogent reasons 
have been shown to exist. It is urged 
that the plaintiffs’ ancestors were not among 
the original settlers of the -village and that 
the sons of Kada held unequalareas of land. 
These facts, it is contended, show that Kada 
Id not have held the land in dispute. But 
equality in the areas held by Kada’s 
after all not very great and a great 
eight must attach to the fact that 


of land sitnate in twn mattis 3f tha 
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tion that they (Kada’s sons) inherited the 
land which was in their possession from 
their father. We, therefore, overrule the 
first contention. 

The second contention is squally untenable. 
_ The appellants’ Counsel concedes that there is 
no proof on the record of any instance in 
which a Khokhar Rajput of the Ferozepore 
District had adopted one of his wife’s relations 
or a stranger, but he contends that,as there 
are some instances of theadoption of strangers 
and of wife's relations among Rajputs of other 
gots residing in the Districts of Jullundar, 
Hoshiarpur, Ludhiana, Amballa and Sialkote, 
it must be held established that a Khokhar 
Rajput in the Ferozepore District possesses 
similar powers of adoption. The decisions 
relied upon in this connection are all men- 
tioned in the judgment of the learned 
Divisional Judge, and we need say here 
no more than that we quite agree with the 
learned Judge that no definite rule of custom 
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as to adoption among Khokhar Rajputs can be ° 


deduced from those decisions. As observed 
by the Divisional Judge, in some of the 
instances relied upon by the appellants, the 
onus probund? was, in view of the ruling in 
Ralla v. Rudha (1), wrongly imposed and 
the decision in favour of the power of 
adoption cannot, therefore, be considered 
as of any value. The entry in the Riwaj-i-am 
is clearly opposed to the power of adoption 
such as is claimed in this case as it states 
that among Mussalmans adoption is limited 
to yuk jaddis or to a nawasa who is also a 
yak jaddi; for these reasons, we are constrained 
to agree with the Courts below that the 
adoption of the appellant’s father Nikku, by 
Ghula was invalid and the defence, so far as 
it is based upon that adoption, therefore, 
fails, 

There remaius the last contention, namely, 
that the suit having been brought more than 
six years after the adoption of Nikku is 
barred by limitation. The adoption in ques- 
tion was made in April 1901 and the suit 
was not filed until December 1908, that is to 
say, more than seven years after the date of 
adoption. The suit is, however, not one fo 
a declaration of the invalidity of the adoptigg 
but one for possession of the property 
by Ghula and to such a suit `` is Articl 
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Singh v. Kharak Singh (2)]. The plea 
of limitation is, therefore, untennble 
and we overrule it. We may note in this 
place that this plea was not raised in either 
of the Courts below, it is only in the 
memorandum. of appeal filed in this Court 
that the point is tuken but in view of the 
above-mentioned decision of this Conrt, which 
is the latest authority on the subject, we 
must hold that the suit was within limita- 
tion. 

For the foregoing reasons, we maintain 
the decree of the lower Appellate Court so 
far as it concerns the land in dispute and 
dismiss Appeal No. 10 of 1910 with costs. 

As regards Appeal No. 114 of 1910, the 
appellant’s Counsel has relied on the oral 
evidence of a few witnesses who state that 
the houses in dispute were Ghula’s ancestral 
property, though they are unable to sry 
definitely that they were built by Kada, the 
common ancestor of the plaintiffs, and 
Ghula. This evidence, therefore, in no way 
helps the appellants, and we must uphold 
the finding of the Divisional Judge as regards 
the houses in question. 

The result “is that this appeal also fails 
and is dismissed with costs. 


Appeal dismissed. 
(2) 96 P. R. 1908; 79 P. W. R. 1908. 





MADRAS HIGH COURT. 
Seconp Civiu Appran No. 1152 or 1 
March 28, 1911. 
Present:—Sir Ralph Benson, J 
Mr. Justice Sundara 
KADAKAM VALLE 
SANKARAM MOOY 
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jenm right from a third person could not enlarge 
his rights so far as his obligation to surrender the 
land to the demiser was concerned. 


Second appeal against the decree of the 
Subordinate Judge of Calicut in A. S. Nos. 
656 and 675 of 1908 presented against 
the decree of the Principal District Munsif 
of Calicut in O. S. No. 567 of 1907. 

Mr. J. L. Rosario, for the Appellant. 

Mr. 0. V. Ananthakrishna Iyer, 
Respondent. 

dudgment.—We are unable to accept 
the finding of the Subordinate Judge with 


for the 


regard to items Nos. 1 and 3 of the plaint. | 


In 1813 the members of the first defendant's 
family admitted that these items belong- 
ed to the plaintiff's family aud were held 
by the former family on otti right under 
the latter family, There is no evidence 
to shov that the rights of plaintiff’s fa- 
mily to recover on the otf referred to 
in Exhibit EH was barred by limitation on 
the date of Exhibit A. Whether the 
piaintiff’s family possessed the jenm right 
over the 14 items or not the first defend- 
ant’s 
denying the plaintiff’s right to recover the 
land on thedemise. The purchase of jenm 
right from a third person under Exhibit 
II in i870 which relates to item No. 1 
could not enlarge the rights of the first 
efendant’s tarwad so far as its obligation 
surrender the land to the demiser was 
ned. A mortgagee cannot acquire any 
ight against the mortgagor merely 
üp an absolute title in himself to 
d property. The defendants 
t to show that the ac 
e demise of 1818-1819 
E was incorrect. 
y Exhibit A was 
ir, the succeed- 
The Subor- 
into con- 
hié re- 
de- 
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karnavan would be estopped from. 
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be modified and there will be a decree for 
redemption of items of the Munsif’s judgment, 
with the modification that the amount award- 
ed to the third defendant for improvements, 
viz, Rs. 226-12-9, should be struck out, 
that Rs. 151-5-4 should be substituted for 


Rs. 227.5-0. The amount awarded as ar- 
rears and the future money-rent awarded 
should bs Rs. 6 instead of Rs. 8. Pro- 


portionate costs will be allowed to both 


parties in all three Courts. 
Decree modified. 


PUNJAB CHIEF COURT. 
CRIMINAL Revision No. 148 or 1911. 
May 8, 1911. - 
Present:—Sir Arthur Reid, Kr., Chief 
Judge, and Mr. Justice Johnstone. 
EMPEROR— COMPLAINANT 
TETSUS 


UMDA-—Accosep. 

Evidence Act (I of 1872), ss. 24, 80, 183—Confession 
not relevant against the maker whether relevant against 
a co.accused—Statement —Confesston—Accomplice. 

A honse was broken into at night and certain pro- 
perty stolen. During the police investigation one 
K. stated that he and U. had committed the bur- 
glary. On search some stolen property was recovered 
from U.’s possession. U. alone was sent up for trial and 
K. appeared as a witness for the prosecution. K. in 
his evidence gave the same story implicating himself 
and U. On this the Magistrate transferred K. from the 
witness box to the dock and trying them jointly con- 
victed both of them. It was found on appeal that 
K.’s statement, which amounted to a confession, had 
been inducedin one of the manners specified in section - 
24 of the Evidence Act. 

Held, that as K.’s confession could not be used 
against himself, as being irrelevant under section 24 
of the Evidence Act, ib could not be taken into 
consideration against U., a co-accused. 

Held, also, that K. was not an accused person when 
he wade his statement as a witness before the Magis- 
trate but K. wasan accused person with U. when 
hisstatement was used against both and consequently, 
it was a confession. f 

Held, further, that as an accomplice isa witness 
and not an accused person, section 133 of the Evidence 
Act did not affect the question in the case. 


Case reported by the Sessions Judge, 
Ambala Division, with his No. 181 G. of 25th 
January 1911, A 
Facts of this case are as follows: — 


A house was broken into at night and 
ain property was stolen. During the 
'e investigation Kalu-stated that he and 
had ee “nitted the burglary and on 
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but also sent Kalu to Court as a witness for 
the prosecution. 

In his evidence as a witness in the case 
Kaln gave the same story implicating him- 
self and Umda, and on this the Magistrate 
transferred Kalu from the witness box to the 
dock and proceeded to try him and Umda` 
jointly for the offence. i 

Both Kalu and Umda were convicted and 
Umda’s appeal was rejected on llth Novem- 
ber, 1910. ` 

In Kalu’s subsequent appeal which has 
just been decided (No. 402 of 1910) Kalu 
has been acquitted on the ground that his 
statement.is irrelevant under section 24 of 
the Evidence Act (Vide judgment in appeal 
No. 402 of 1910). 

The accused, on conviction by Lala Mukand 
Lal, exercising the powers of a Magistrate of 
the first Class, in the Karnal District, was sen- 
. tenced, by order dated 3rd October 1910, under 
section 457 of the Indian Penal Code, to one 
year’s rigorous imprisonment including two 
mouths’ solitary confinement. 

The proceedings were forwarded for revi- 
sion to the Chief Court by the Sessions Judge 
on the following 

Grounds.—0n deciding Kalu’s appeal 
T have great doubt as to whether or not the 
conviction of Umda is legal. His conviction 
rests mainly on the statement of Kalu which 
I have found to he irrelevant as against Kalu. 
As Kalu and Umda were tried jointly in one 
and the same proceeding the inference is 
that a statement irrelevant in those proceed- 
ings against Kalu is entirely irrelevant and 
cannot be used against Umda. The state. 
ment, however, was made as a witness before 
Kalu became a co-accused and as it is cor- 
roborated by the fact that stolen property 
was found in his possession, Lam inclined to 
think that Umda’s conviction is sound, vid: 
section 133 of the Evidence Act. 

The point, however, appears to me to be 
extremely doubtful and I think it my duty 
to refer the case to the Chief Court on the 
revision side for orders. 

Judgment.—the facts are stated ir 
the learned Sessions Judge’s referring order 

The question for consideration is whethe 
the statement of Kalu, recorded when he 
examined as a witness for thg@@mrosecuig 
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- The learned Sessions Judge has found that 4 
the statement of Kalu, which constitutes a 
confession of his guilt of the offence for 

which Umda was being tried, was induced in 

one of the manners specified in section z4 

of the Act. We see no reason for differing 

from this finding. 

Although Kalu was not, when examined 
as a witness, an accused person, he was sub- 
sequently accused and tried jointly with 
Umda and his statement was a confession. 

He was an accused person at the time at 

which his confession was used against Umda, 

2.e., at the termination of the trial and, in our 
opinion, the test of relevancy is, whether the 
statement was relevant under section 30 of 

the Evidence Act. Section 24 provides thas 

an induced confession by an accused person 

is irrelevant in a criminal proceeding. The 

trial was a criminal proceeding and the ir- 
relevancy is not limited to the case of the 
accused person who confessed but extends to 

the whole proceeding including the case of 

the co-accused. Section 30 provides that a 
confession which has been proved may be 
used against a co-accused but if the confes- 
sion is irrelevant -it cannot be proved and a 
confession irrelevant under section 24 cannot 
be proved and consequently cannot be taken 
into consideration against the co-accused. 

Section 133 of the Act cited by the learned 
Sessions Judge does not, ir. our opinion, affe 3 
the question, inasmuch as it applies on 
relevant statements by an accomplice 
accomplice is not an accused pere 
witness. 

For these reasons we hold 
ment of Kalu is exclude 
we set aside the order 
appeal and return t 
the appeal 
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f In cases under section 260 ofthe Civil Procedure 
2 Code of 1882 a valid subsisting attachment is an in- 
dispensable precedent to a sale under that section. 
“ The section is a highly penalone and must be con- 
strued strictly. Underit when a sale is ordered the 
following conditions must exist: 
(a) avalid original attachment; 
(b) application within one year of that attach- 
ment by decree-holder for sale; 
(c) lapse of one year from date of attachment. 
Therefore, where an order of attachment was made 
on 27th June 1908 and war carried out on 20th July 
1908 and no application for sale was made by 2Cth 
July 1909: 
Held, that the attachment cased to exist, the 
order for sale, therefore, was set aside. 


Second appeal from ihe order of the 
Divisional Judge, Hissar Division, dated the 
29th April 1910, confirming the order of 
the Munsif, lst Class, Hissar, dated the 6th 
October 1909, directing the sale of the house 
under attachment. 

The Hon’ble Rai Bahadur Shad Lal, for the 
Appellant. 

Lala La‘put Raz, for the Respondents. 

Judgment.—tThis case has had a 
long and intricate history, which, however, 
it is not necessary forins to detail at length, 
as we can and musi decide it on the simple 
ground of the meaning and effect of the 
3rd paragraph of section 260, Civil Precedure 
Code, (1882); a few particulars, however, are 
necessary. 

Litigation began in 1908. On12th May 
S906 this Court passed the decree, which is 
athe decree in the case and under which 
nt judgment-debtor was to close 4 
janglas) and 2 jalzs or ventilators, also 

as. Attempts at execution were 
t application bearing date 
y On 10th March 1908 

ordered to comply 
1] 1908 on pain of 
ection 260, Civil 
andgment- debtor 
entilators or 
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“closed by wooden planking 


«the lst Court's irregularities now, 
‘await the completion of a sale, which would 
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removed. On Ist May 1909 the Munsif 
passed an order that none of the openings 
beyond the gateway need be closed, that the 
6 jalis must be plastered outside, and not only 
inside, as had been done, and that the 
windows must be bricked up and not merely 
inside. The 
appeal against this order was dismissed on 
14th July 1909. On 13th August 1909 decree- 
holder applied for sale of the house under 
section 260 aforesaid, and on 6th October 
1909 sale was ordered against this order 
and the appellate order connected with it 
dated 29th April 1910 this revision was 
filed. Inthe admitting order it was not 
clearly stated whether the revision was under 
clause (a) or clause (b) of section 70 (1), 
Punjab Courts Act; and the office has wrong- 
ly, treated the case as a further appeal under 
clause (b). After hearing Counsel, we have de- 
cided that the case isnot an appeal, but a” 
revision under clause (a), the grounds taken 
being concerned rather with questions of 
procedure than of law,—see Explanation’ to 
eae 70 and Coates v. Kasht Ram 
1). 

' Revision under clause (a) is, of course, a 
matter of discretion; but we think we should 
interfere in the present case, because, sec- 
tion 260, Civil Procedure Code (1882), con- 
taining a highly penal provision of law, has 
been applied in the case of a valuable pro- 


-perty in connection with a decree requiring 
‘a good deal of interpretation; because before 
‘lst May 1909 judgment-debtor had certainly 
‘done much towards compliance 
.decree and may well have entertained’ doubts 
‘as to what more he was to do. 
sale has not yet been carried out; 


with that . 
No doubt, the 
but, in our 
it is more convenient to deal with 
than to 


opinion, 


have to be set aside. 
Among the points taken by Mr. Shadi Lal 


‘is ihis, that inasmuch as the order of attach- 


ment was made on 29th June 1908 and was 


' carried ont on 20th July 1908, and no appli- 


cation for sale had been made by 20th July 
909, the attachment, under 3rd paragraph 
f section 260 aforesaid, ceased to exist. In 
ropinion ihis contention is unanswerable, 


My Taha Raibas been able to raise 
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October 1909, no attachment existed; and 
we have no hesitation in holding that, in 
cases under section 260, Civil Procedure 
Code (1882), a valid subsisting attachment 
is an indispensable precedent to a sale under 
that section. The section isa highly penal 
one and must be strictly construed. Under 
it, when saleis ordered, thereare conditions 
that must exist—(a) a valid original at- 
tachment, (b) application within one year of 
that attachment by decree-holder for sale. 
(c) lapse of one year form date of attach- 
ment. In the present case there was, when 
sale was ordered, no attachment subsisting, be- 
cause of the absence of condition (b). It has 
also been argued that condition (a) also was 
wanting; but we need not go into that. 

The remaining points taken and argued need- 
not be noticed. 

We allow the revision and set aside the 
order for sale of the house; but in view of 
the conduct of the petitioner, we direct that 
the parties do bear their own costs throughout. 
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Revision allowed. l 





`` ALLAHABAD HIGH COURT. 
Seconp Crvin Appear No. 907 or 1910. 
April 4, 1911. 

Present :—Mr. Justice Banerji. 
KHUDA BUX AND anotaer—DEFENDANTS— 
APPELLANTS 
versus 


FATEH CHAND—Puarntirr— 


RESPONDENT, : 

Contract Act (IX of 1872), s. 22— Mistake of fact— 
Voidable contract—Kabuliat entered into wnder mis- 
take of fact but acted upon by executant—Absence of 
fraud or misrepresentation, effect of. 

A contract entered into under a mistake of fact is 
only voidable and is binding until it is avoided. 

A. kabuliat undertaking payment of rent at enhanced 
rate, was executed under a mistake of fact as to the 
title of the executant. The executant acted upon it 
put it forward in the Revenue Court and on the basis‘ 
of it successfully resisted a .claim for ejectment: 

Held, that if there was any mistg@\. ot all it was 
a case of innocent mistake and agg 
or misrepresentation the ka 
the heir of the execut: 
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‚Judgment. —This appeal arises out 
of a suit brought for arrears of rent under 
the following circumstances: one Musammat 
Kauri was the.occupancy-tenant of the hold- 
ing in question. On hor death Khoda 
Bakhsh, defendant, and Ilahi Bakhsh, the 
father of the other defendant, applied to be 
recorded as heirs and successors to the de- 
ceased. That application was rejected; a suit 
was subsequently brought by the then 
zemindar, the predecessor-in-title of the pre- 
sent plaintiff, for the ejectment of those 
persons. On the 30th of June 1905 Ilahi 
Bakhsh, the father of the second defendant, 
executed a kabukak in respect of half the 
holding agreeing to pay rent at the enhanc- 
ed rate of Rs. 222 per annum for tho said 
half of the holding. In the ejectment suit 
he set up this kabuliat and contended that 
he was not liable to ejectment. The suit 
for ejectment was dismissed. The plaintiff 
now sues for arrears of rent for the rabi 
harvest of 1314 fasli and for the whole of 
the rent for 13815 and 1316 fasl’s. He has 
claimed rent at the rate of Rs. 833 a year, 
that is, half of the old rate as against 
Khuda Bakhsh, and the increased rate of 
Rs. 222 against Nathu, the son of Ilahi 
Bakhsh. The Court of first instance decresd 
the claim holding that Khuda Bakhsh 
was liable for $ and Nathu for the re- 
mainder, and that the kabuliat executed 4 
his father was binding. On appeal 
cision of the Court of first inst 
affirmed by the learned Judg 
held that the kabuliat was 
second appeal has been pr 
fendants, and it is 
kabuliat was execut 
facts and, therefore 
As regards Kh 
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the contract, put it forward in the Revenue 
Court, ard on the basis of it successfully 


resisted the claim for ,ejectment. If there 
F- 


Was gny mistake at all, ib was a case of, 


“mnocent mistake, and there being no fraud 
or misrepresentation, the kabuliat was bind- 
ing. This case is similar in principle to 
that of Bahiban Bibi v. Madho Lal (1). There 
1s no force in the appeal. I dismiss it 
with costs. 
Appeal dismissed, 
(1) 4 A. L. J. 475. id 


ALLAHABAD HIGH COURT. 
Seconp Civiz Appear No. 905 or 1910. 
7 Aqril 5, 1911. 

? Present:—Mr. Justice Banerji. 
JAIMANGAL SONAR— PLAINTIFF; — 
APPELLANTS 
versus 
BACHU PANDE ano OTHERS— D BFENDANTS— 


RESPONDENTS. 

Parties, non-joinder of— Wrong person sued as heir 
of a deceased person—True, heir not takiny steps fora 
long time, effect of. 

M. and R. were two brothers. M. died leaving a 
son J. A mortgage suit was brought against R., in 
which he was sued in hisown capacity and also as 
the hier of his deceased brother Jf. J., who was the 
legal representative of Jf. was not made a party to 
the suit. In execution of the personal decree 
obtained in that suit, certain property, which belong- 
to both R. and Jf. was sold in 1479. No step was 
n by J. until this suit to question the validity of 



















at J.’s interest in the property also passed 
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was brought by one Nand Kumar Tewari 
against three persons one of whom was 
Mata Din, Sonar t. e., Mata Dial. He was des- 
cribed in the plaint as defendant in his own 
right and also as heir to his deceased brother 
Ram Din. The suit was based upona mortgage 
and the decree passed directed the sale of the 
mortgaged property and also a personal dec- 
ree against the defendants. This decree was 
passed on the 25th of February 1878 and in 
execution of it the whole of the property 
mortgaged by Mata Dial and Ram Din was 
sold by auction on the 24th of March 1879 
and was purchased by the original mortgagee, 
the predecessor-in-title of the defendants. A 
sale certificate was granted tothe auction- 
purchaser on the 28th of Augast 1879 and it 
described the property sold as 8 dighas, 
8 biswas, Nos. 283, 361 and 143. This is the 
property of which redemption is claimed. The 
Court of first instance held that as the plain- 
tiff was not a party to the suitin which the 
property was sold in 1879, the sale did not 
affect his interestsin the property, and ac- 
cordingly made a decree in his favour for 
redemption of a half of it. The lower Appel- 
late Court has set aside the decree of the 
Court of first instance and dismissed the whole 
ofthe suit. In my opinion the conclusion at 
which the lower Appellate Court arrived is 
correct. The suit brought by Nand Kumar 
was a suitin which Mata Dial, alas Mata 

Din, was made defendant not only in his own ` 
right but also as representing the estate of 
his ‘deceased brother Ram Din. Jt has 
been found that the two brothers formed 
a joint Hindu family. It is possible that 
the plaintiff was not born at the time 
when the suit was brought. It is equally 
possible ilat he was born and was a 
child in arms at that time as he gives 
his age in the plaint at 32 years. But 
as Mata Dial was a defendant in, the 
suit as the legal representative of Ram 
: ihat the Court made its 
e estate of Ram Din. 
uction not only the 


f 
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SUBRAYULU CHETTY V. KAMALAVALLI THAYARAMMA. 


MADRAS HIGH COURT. 
ORIGINAL Sipe Civit APPEAL No. 9 or 1910. 
April 7, 1911. 
` Present: :—Sir Arnold White, Kt., Chief 
Justice, and Mr. Justice Munro. 

T. SUBRAYULU CHETTY AND OTHEKS 
—~- DerenDANTS—APPELLANTS 
VETEUE 
KAMALAVALLI THAYARAMMA— 


PLAINTIFF— RESPONDENT, 

Hindu Law—Mitakshara— Maintenance to widow— 
Partition among her husband’s co-parceners after suit 
for maintenance, how far affects claim for maintenance 
— Claim, enforceability of, as against the whole undivid- 
ed fa mily. 

The claim ofa Hindu widow for maintenance as 
against the undivided family of her deceased husband 
is not affected by a partition effected between the co- 
parceners of her husband after the institution of her 
suit, 

The claim is enforceable against the whole un- 
divided family, i. e., against all the co-parceners who 
can be traced to acommon ancestor, and not against 
that branch of the family only to which the plaintiff’s 
hasband belonged. 

Hemangini Dasi v. Kedarath Kundu Chowdhury, 16 
C. 758, distinguished. 

Jayanti Subbiah v. Alamelu Mangamma, 27 M. 45, 
explained and referred to. 


Appeal from the judgment of theHon’ble 
Mr. Justice Sankaran Nair, dated the 12th 
day of January 1910, passed in the exercise 
of Ordinary Civil Jurisdiction of the High 
Court in C. S. No. 264 of 1908. 

Mr. 0. V. Anantakrishna Iyer and Mr. F. 
V. Sreenivasa Iyengar, for the Appellants. 


Messrs. Venkatasubba Row and Radha- 
krishnaya, for the Respondent. 
Judgment. 


White, C, J.—This is an appeal from a 
judgment of Mr. Justice Sankaran Nair 
awarding the plaintiff Rs. 25 a month by 
way of maintenance and giving a decree in 
her favour for-a sum of.Rs. 700 which repre- 
sents the value of certain jewels which she 
claimed as her property. 

Three points were raised on behalf’ of the 
appellant. The first was, that the decree 
was wrong inasmuch as it was given against 
all the members of the family of the plain- 
tiff’s deceased husban 
was, that Rs. 25 


maintenance be a œ 


first. In arriving at Rs. 25 a month as the 
proper sum to be awarded to the plaintiff for 
maintenance the learned Judge refers to a 
discussion that took place after the plaintiff’s 
husband’s death and to a discussion by 
certain arbitrators who wereof opinion that 
the plaintiff should be paid Rs. 10 a month 
for maintenance, that she would be given 
jewels worth Rs. 1,500. The learned Judge 
points out that this really amounts to a 
payment of about a sum of Rs. 1,500 as 
representing the value of jewels to which she 
is absolutely entitled and a monthly payment 
of Rs. 10 and a life-interest in jewels worth 
Rs. 500 and taking that into consideration he 
thinks that Rs. 25 a month in lieu of a 
monthly payment of Rs. 10, Rs. 1,500 
worth of jewels and a life-interest in Rs. 500 
worth of jewels, should bea fair equivalent. 
He accordingly assesses her maintenance at 
that rate. JI am not prepared to hold that 
the learned Judge was wrong in assessing the 
maintenance at that amount. The third 
point was not seriously pressed by Mr. 
Ananthakrishnaiyer, The learned Judge says 
that he is inclined to accept the evidence of 
the plaintiff that jewels claimed belonged to 
her and accordingly fouad in her favour. I 
am not prepared to say he was wrong. 

We come now to what is really the 
important point in this case. The con- 
tention on behalf of the appellant is, that 
Judge was wrong in giving a decree a 
all the members of the undivide 
of the plaintiff’s husband. The 
of the. decree is that the Ist, 3 
defendants do pay to the plag 
of maintenance anda fu 
month, and thatthe a 
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thus four branches of the family of which 
Rangiah Chetty was the common ancestor. 
After the presentation of the plaint by the 
plaintiff in this case, an agreement was come 
to amongst the surviving members of the family 
for a partition of the family property. Ib 
is fairly obvious that-this was a counter- 
move to the-plaintiff’s claims for maintenance. 
Of course, the other members of the family 
are perfectly entitled in law to take any 
steps which the law allows todefeat a 
claim for maintenance which is raised by a 
widow of a deceased member of the family. 
In regard to the partition agreement the 
learned Judge observes that no transaction 
amongst defendants subsequent to the plaint 
can prejudicially affect the plaintiff's claim 
and her claim must, therefore, be treated 
as that of a widow ofan undivided family. 
It was said on behalf the respondent, that 
learned Judge might have put the case higher 
than he did. His reference to the presenta- 
tion of the plaint, of course, with regard 
_ to the argument that was presented to him 
in the case, and it may well be that he could 
have put it that a completed partition 
amongst the defendants before the suit was 
instituted would not defeat the claim of a 
widow for maintenance. However, it is 
not necessary for me to discuss that ques- 
tion. I prefer to deal with this case on the 
ke etes that actually arise. The case we have to 
with is a case where a widow presents a 
or maintenance against the surviving 
f her deceased hubsband’s family 
institution of the suit, as a 
an this case, after the settle- 
~tition is arranged between 
family. Mr. Anantha- 
that the proposi- 
He 























Kundu 
is to be 
here 


al e ù > 
judgment reference is made to a passage in 


` DPayabhaga, Chapter IIT, section J, referred to 


at page 764 of the report. It seems per- 
fectly clear that the decision was given with 
reference to Dayabhaga law and with re- 
ference to the special acts of that particular 
case which was a case of several groups of 
sous, and the right to maintenance of their 
mothers have to be decided. I do not 
thinks the judgment in that case is binding 
upon us in any way with reference to the 
question which we have to decide under 
the Mitakshara Law as administered in this 
Presidency. I am of opinion, therefore, that 
the learned Judge was perfectly right when 
he says that the transaction subsequent to 
the.suit cannot prejudicially affect the plain- 
tiffs claim and that her plaint must be 
treated as that of a widow of a deceased 
member of an undivided family. 

Now the question is, what are the rights 
of a widow ofan undivided family ? Mr. 
Ananthakrishua lyer’s argument was this, 
as I understood it, that the share or interest 
of the deceased husband of the plaintiff 
passed not to the members of the undivided 
family as a whole but to the surviving 
members of that branch of the family of 
which he and the fifth defendant were 
members and that the decree against the ` 
other members of the family was wrong. 
In support of that proposition he relied upon 
an observation of Mr. Justice Bhashiam 
Aiyangar, in the case of Jayanti Subbiah v. 
Alamelu Mangamma (2), the observation ap- 
pearing on page 48. The learned Judge 
there says, “When an undivided Hindu family 
consists of two or more males related as 
father and sons or otherwise, and one of them 
dies leaving a widow, she has a right of 
maintenance against the surviving co-parcener 
or co-parceners, quoad the share or interest 
of ber deceased husband in the joint family 
property which has come by survivorship into 
the hands of the surviving co-parcener or 
co-parceners, and though such right does not 
in itself form a charge upon her husband’s 
ha, the joint family pro- 
mes necessary to 
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krishana Iyer contended that the words 
share or interest of the deceased husband in 
the joint family property which has come by 
survivorship into the hands of the surviving 
co-parcener or co-parceners, were only meant 
to apply to surviving co-parceners who derived 
an immediate benefit from the fact of their 
being the survivors in respect of the .share 
or interest of the deceased member of the 
family. That is to say, to put the case con- 
cretely, with reference to the facts of this 
case he contended that the “surviving co- 
parcener” meant the fifth defendant, the 
other member of the plaintiff’s branch of the 
family, and not the other members of the 
undivided family. The expression “ into the 
hands of the surviving co-parceners” is, of 
course, figurative because nothing but an 
intangible share passes by way of survivor- 
ship. Itis, no doubt, true here that the fifth 
defendant’s share increases co instant? by 
right of survivorship on the death of the only 
other member of his branch of the family, 
and that the share of the other members of 
the family do not increase co instanti. 

But I am certainly not prepared to hold 
that the words of the learned Judge were 
intended to apply to the members of the 
| branch of the family of which the deceased 
man was a member, and not to the members 
of the joint family. We have been referred 
to various text-books snd authorities by the 
learned Vakil for the respondent and I 
dare say he would have cited more if we had 
not stopped him. I may refer to afewofthem. 
I shall first take paragraph 470 in Mayne’s 
Book on Hindu Law— “Having ascertained 
what property there is to ascertain its 
amount. For this purpose it is 
necessary first to deduct all claims against the 
united family for debts due by it or other 
charges on account of maintenance, marriages 
or ceremonies which it would have to provide 
for if it remained united”. So the obliga- 
tion to maintenance is placed on exactly the 
same basis as an obligation to pay any other 
family debt. 

Then in Bhattacharya’s Law relating t 
Joint Hindn Family, Wdition of 1885 


Thus, since a Mdtakshara family may be 
posed of brothers or cousins of the 
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degree or those of second or third 
degrees: as soon as any of the members 
dies his widow as such gets maintenance 
from all the surviving members,” 

In West and Bulher, on page 791, the 
learned authors say—" Other liabilities, that 
is provisions for the maintenance or portions 
of persons not entitled to shares may be dis- 
tributed by agreement amongst the co- 
sharers. But the estate at large is liable, at 
least in the hands of the members of the 
family making a partition, and co-parceners 
who desire to limit their responsibilities 
must obtáin the assent of the persons 
interested”. 

I do not propose to cite more authorities. 

With regard to so much of the decree as 
directs that the maintenance will be a charge 
on the house No. 334, Mint Street, we are 
certainly not satisfied that the sum of Rs. 25 
a month which the learned Judge has awarded 
to the plaintiff is more than the value of the 
share of her.deceased husband in the family 
property or the income derivable therefrom. 
It may be that a decree would not be enforce- 
able against a member of a joint family 
which gave something more than the 
interest of the deceased husband which 
passed by survivorship to the surviving 
member. But we have to consider this 
Rs. 25 a month does not represent more 
than the share to which the husband wo} 
have been entitled to, if during his life 
he had obtained partition of the joing 
property. I think the learned 
right and I would dismiss the 
costs. 

Munro, J.—I agree. 
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together from start to finish in order to make their 
acts parts of one single transaction. It is enough 
to show that as each batch of them joined the 
principal accused they adopted his intention. 
Choragudt Vencatadri v. Emperor, 33 al. 502; 7 M. 
L. 1,299; 1 M. W. N. 63; 5 Ind. Cas. 847; 11 Cr. L. J. 
258 and Emperor v. Duttu Hanmant Shahapurkar, 30 
B. 49; 7 Bom. L. R. 633; 2 Cr. L. J. 578, referrod to. 


Appeal against the order of the Court 
of Session of the Tinnevelly Division in 
Case No. 1 of 1908 of the Calendar for 
1910. É 

Messrs. S. Krishnamachari and Venu Gopal 
Chetty, for the Appellants. 


Mr. O. F. Napier, Public 
Contra. 

Judgment.—lit is contended that the 
trial is bad for misjoinder of charges, as 
the acts done by accused Nos. 1, 2, 3, 
4 and 5 to 8 did not form part of 
the same transaction. We are entirely 
unable to agree with this contention. It 
is not necessary that all the accused should 
have acted together from start to finish 
to make their acts parts of one single 
transaction, [see Ohoragude Venkatadart v. 
Emperor (1)] and we do not think that the 
learned Judges who decided the case of 
Emperor v. Duttu Hanmant Shahapurkar (2) 
intended to lay down a contrary rule. 

Tt is next argued that it is not proved 
that all the accused shared in the first 
ecused’s object of preventing Prosecution 
No. 3 from baling water to 
nd. We agree with the learned 
at as each batch of accused joined 
d second accused they adopted 
of obstructing the baling of 
inion ib would be quite 
mined to inflict injuries 
ess in order to forward 
here is really no 
e and the find- 


Prosecutor, 
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CALCUTTA HIGH COURT. | 
Seconp Crvin APPEAL No, 2964 or 1908. 
April 26, 1911. 
Present:--Mr. Justice Holmwood and 
Mr. Justice D. Chatterjee. 
JANHABL anv OTHERS —DEFENDANTS— 
APPELLANTS 
TETEUS 
BALBHADRA SUAR AND OTHERS— 


Piaintirrs— RESPONDENTS. 

Hindu Law— Widow—Alienation of husband's pro- 
perty—Purpose of paying off husbands debts—Inquiry 
by purchaser —No inquiries made from alleged creditors 
— Whether inquiry sufficient. 

A person dealing with a Hindu widow is bound to 
make bona fide inquiries into the necessities of the 
transaction and to honestly satisfy himself that it was 
in the particular instance for the benefit of the 
estate. 

Hunooman Persaud Pandey v. Mundraj Koonueree, 
6 M. I. A. 393; 18 W. R. 81 note, relied upon. 

The defendant purchased from a Hindu widow a 
part of her husband’s property. The reason for the 
gale, as stated in the kobala, was the payment to B, 
her husband’s creditor. The defendant did not mako 
any inquiries from B. as to the existence of the debt 
but satisfied himself with ar inquiry from the widow 
as to the reason for the alienation. In a suit by the 
reversioners to recover possession of the property, it 
was found that B. was not a creditor of the deceased 
husband. 

Held, that the inquiry fell short of that which is 
required of purchaser and that the suit was right- 
ly decreed. 

Appeal from the decree of the Sub Judge 
of Sambalpur, dated July 28th, 1908 reversing 
that of the Munsif of Sambalpur, dated 
March 81th, 1908. 

Babu Gopal Chandra Sarkar and Mr. G. 
Strkar, for the Appellants. 

Babu Satish Ohandra Ghosh, for the Re- 


spondents. - 


Judgment.—the plaintiffs, who are 
the reversioners of one Hari Suar, brought 
the suit giving rise to the present appeal 
for the purpose of recovering certain proper- 
ties sold by Musammat Bhabani, the mother 
of Hari Suar, in 1904 after his death. The 
facts shortly are that Hari Suar died in 1878 
leaving his widow Madhi and his mother 
Bhabani. The widow died in 1901 after 
having incurred certain debts on mortgages 
her husband’s property. Suits upon these 
ts were brought against Musammat Bha- 
i after the death of Musammat Madhi 
decrees were recovered declaring that 
decretal amounts were to be considered 
‘nding upon the estate. Musammat Bha- 
paid up these dccretal amounts and 
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Subsequently sold a part of the family pro- 
perties to {Dharnidhar stating that she was 
taking the consideration money for the pur- 
pose of paying up the debts due to certain 
Gauntias from whom she had borrowed for 
the purpose of paying the aforesaid decrees. 

The luwer Appellate Court has found that 
the witnesses Banomali and Narain are not 
entitled to credit and that the defendant's 
story that Bhabani took loans from Bano- 
mali and his brother to pay off the decretal 
debt from the late widow of Hari Suar is a 
tissue of falsehood. The reason for the sale, 
as stated in the kobala, is the payment of 
“ Banomali and his brother, and when it is 
found that Banomali and his brother did not 
advance any money it is virtually found that 
the reason stated in the kobala is false., 

It is contended, however, that that finding is 
not sufficient for the decision of the case. The 
principle ofthe ruling in the case of Hunoo- 
man Persaud Pandey v. Musammat Babsoee 
Mundraj Koonweree (1) has been applied to 
the case of alienations by Hindu widows. It 
was therein laid down by their Lordships of 
the Privy Council that’ a person, dealing 
with one in the position of the manager of an 
infant, or as in this case, with a Hindu 
widow in possession of the property of the 
last owner, is- bound to make bona fide in- 
quiries into the nedessities of the transaction 
and to be honestly satisfied that it was in 
the particular instance for the benefit of the 
estate. Applying this principle to this case, ib 
appears, and it is admitted, that Dharnidhar 
did not make any inquiries from Banomali 
or his brother as to the existence of the debt. 
He satisfied himself with an inquiry from 
Bhabani as to the reason for the alienation, 
Upon a proper application of the principle 
laid down by their Lordships of the Privy 
Council we are of opinion that the abstention 
from any inquiry from Banomali and his 
brother is an indication that the inquiry 
was not such an inquiry as is required to be 
made by their Lordships. In fact the inquiry 
made in this case falls short of that which 
was required of the purchaser. In this view 
of the case we think that the finding of the 
learned Subordinate Judge is sufficient ~t 
dispose of the case; and, there being no evi 
dence of any inquiry by Dharnidhar fro 
the alleged creditors, there is no need for an 


remand for the purpose of a fresh findi 
(1) 6 M. I. A, 393; 18 W. R. 81, note. 
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as to the completeness ‘or bona fides of the 
inquiry made by the purchaser. 
The appeal is dismissed with costs. 


Appeal dismissed. 


MADRAS HIGH COURT. 
SEGOND Civ Arpat No. 721 or 1909, 
March 21, 1911. 
Present: — Sir Ralph Benson, Judge, and 
Mr. Justice Sundara Aiyar. 

MALAIKOLANDU CHETTIAR AND Ay- 
5 OTHER— APPELLANTS 

versus 
PERIA PILLAY alias PERIYANA- 
GAM PILLAY—Raesponpenr. 

Pleadings—Suit for money—Objection to maintain- 
ability of swit—Defendant's consent while giving evi- 
dence to plaintiffs recovering the amount, whether vali- 
dates swit—Issue not framed —Right of Appellate Court 
to adjudge on questions, not the subject of an issue. 

Wherein a suit an issue is framed as to plaintiff's 
right to maintain it, the mere consent of the defend- 
ant, while being examined as a witnesses, to plain- 
tis recovering the amount, will not be sufficient to 
entitle the plaintiff to maintain the suit. 

Where no issue on a matter is raised by the 
pleadings and the Court of first instance has not 
dealt with it, it ig competent to the Appellate 
Court to entertain the question in appeal, 

Second appeal against the decree of th 
District Coart of Trichinopoly in Appeal 
No. 230 of 1908, presented against the 
of the District Munsif of Trichi 
Original Suis No. 1 of 1607. 

Judgment.—tThe Ap 
not satisfactorily dispose 
arising in the case. 
recorded on the seco 
wrong in supposi 
consent, while 
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RATAN MANDAL @, AZIM MANDAL. 
the District Judge disallowed four of the 
items of debts claimed on the ground that 
there was no evidence that they were due 
except the original creditor’s accounts. In 
the absence of an issue raising the question 
of indebtedness the District Judge should 
not have entertained the question in appeal. 
The first defendant objected only to three 
out of four items in the 8th ground in his 
memorandum of appeal. As there was 2 
clear denial of indebtedness in the written 
statement we cannot say that the first de- 
fendant has waived his right to have the 
question tried but he must bo confined to the 
three items mentioned in the 8th paragraph 
of his appeal memorandum. The finding 
on the question of the plaintiff's right to in- 
terest is also unsatisfactory. Mr. Ranga- 
chariar contends that interest used to be 
allowed between the parties at settlement of 
account between them. If this be’ so, the 
plaintiff would be entitled to recover interest. 
We reverse the decree of the lower Appellate 
Court and remand the appeal. Issues Nos. 1 
and2 must be disposed of afresh as well as 
the plaintiff’s right to interest on any amount 
that may be found due to him. The lower 
Appellate Court must also try another issue 
Utz, “ whether any of the sums meutioned 
in the 8th ground of the first defendant’s 
memorandum of appeal to the lower Ap- 
ellate Court was due to the plaintiff’s 
ignor”. Fresh eviderce may be recorded 
is issue only. A revised decree must 
by the lower Appellate Court 
o above questions. The costs of 
peal and the memorandum of 
ide the result. 
Case remanaed. 
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A pre-emptor in making the talab-i-istishad or 
formal demand before witnesses should refer ex- 
pressly to the fact of talab-i-mowasibat or immediate 
claim having been duly made, for that is an essential 
condition of the validity of the assertion of the 
pre-emptor’s right of pre-emption. 

Rujjab Ali v. Chundi Ohurn, 17 C. 543 (F. B) and 
Jadu Singh v. Butan Singh, 2 Ind. Cas. 207, followed. 


Appeal from the decree of the Sub-Judge 
of Nadia, dated May 6th, 1909, reversing that 
of the Munsif of Kushtea, dated September 
12th, 1908. 

Babu Girija Prasannt Roy Chowdhry, for 
the Appellant. | 

Babu Satish Ohandra Ghose, 
Nerajul Islam, for the Respondent. 

Judg ment.—tThis second appeal arises 
out of a suit brought to assert a right of 
pre-emption. One point and one point alone 
arises for consideration, and that is whether 
the plaintiff in making the talab-1-istts- 
had, or formal demand, before witnesses re- 
ferred expressly to the fact of talab-t- 
mowasibat, or immediate claims, having been 
duly made. Onthe decision of a Full Bench 
of this Court, reported in Rujjab Ali v. 
Chundt Ohurn (1) that has since been fol- 
lowed in Jadu Singh v. Rutan Singh (2), it 
is clear that this is an essential condition 
of the validity of the plaintiff's assertion 
of his right of pre-emption. The lower 
Appellate Court, while affirming that. the 
plaintiff asserted bis right of pre-emption 
in making the talab-i-istishad omits to 
find as a fact whether or not there was this 
express reference to the tulab-c-mowastbat; 
and the case must, therefore, go down for 
determination of the issue whether the 
plaintiff in making the talab-t-istishad ex- 
pressly referred to the fact of the talab-t- 
mowasibat having been duly made, This 
issue must be decided on- the evidence at 
present on the record. The return must 
be made within a month from the arrival 
of the record in the lower Appellate Court, 
and the appeal will be again placed be- 
fore this Bench as at present constituted, as 
soon as the return isreceived. We direct that 
the record be sent down at once. 

I have said that the only point that arises 
js that with which I havedealt. It is true 
that it has been argued before us that the 
pre-emption was defective inasmuch as it did 
ot include the whole of the property, but 


(1) 17 C. 643. 5 
(2) 2 Ind. Cas, 207, 


for Moulvi 


.. 0 
MANNU LAL V. FAZAL IMAM. 


in our opinion that contention cannot be 
raised, having regard to the mode in which 
the parties presented their case to the Court 
. and we, therefore, on that point must decide 
against the appellant. A 
-Case remanded. 


ALLAHABAD HIGH COURT: 
First Civiu Arrear No. 442 or 1909. 
i April 27, 1911, > 
Present:—Mr. Richards, K. C., Chief Justice, 
and Mr. Justice Banerji. : 
MANNU LAL—Pvraintive— APPELLANT 
: tersus 
FAZAL IMAM axb OTHERS— DEFENDANTS— 


. RESPONDENTS. 

Pensions Act (XXIII of 1871), ss. 4, 6—Muafi land 
since British Government—Penston— ‘Grant of land 
revenue’, meaning of— Alienation. 

A village, granted to the ancestor of the de: 
fendant by a Hindu Raja long -prior to the estab- 
lishment of the British Rule, was held as Muafi. 
The defendants mortgaged the village to the 

` plaintiff, and on his suing, on foot of the mortgage, 
.the defendants pleaded that the suit was not 
maintainable without a certificate under section 
6 of the Pensions Act, 1871. Ë 

Held, that the grant of the village was neither a 
pension nor a grant of land revenue within the 
meaning of the Pensions Act, 1871, thatit was an 
ordinary Muafi which could be transferred by sale or 
mortgage and that the Pensions Act did not apply. 

Ganpat Rao v. Anand Rao, 28 A. 104; Lachmi Narain 
v. Mukund Singh, 26 A. 617, referred to. 


First appeal from the decision of the 
Subordinate Judge of Banda, dated the 
Ist day of December, 1909. 

The Hon’ble. Mr. Sunder Lal (with him 
Messrs. Peare Lal Banerji and Umashankar 
Bajpai), for the Appellant. 

Mr. Abdul Majid, for the Respondents. 

Judgment.—tThis appeal arises out of 
.a suit on foot of a mortgage. The amount due 
to the plaintiff was a very large sum, namely 
Rs. 27,C00 odd. He abandoned part of his 
claim and only sought to recover Ry. 10,000: 
The property which is the subject of mort- 
gage is referred to in a document called “Pro- 
ceedings in the Revenue Court, District Banda, 
dated the 4th of December 1840.” This docu- 
ment will be found printed at page 1 of the re- 
spondents’ book. The document recites th 
' history of the village, and some ancient san 
would appear to have been produced at 
time. It seems that a grant of the vill 
was first made by one Raja Chhatar 
in favour of one Pahari Bhand, who was 
ancestor of the defendants. This sanud 


INDIAN OASES. 


353 


succeeded by others, long prior to the es- 
tablishment of British Rule. The document 
we referred to concludes with the following 
remarks: “The sanads which have been pro- 
duced were also taken into considerution. 
Therefore, under section 9 of the circular 
letter as also under other section of the said 
letter, this village seems fit to be held asa 
muat from generation to generation as here- 
tofore. J, therefore, concur in the opinion 
of the Deputy Sahib as to the maintenance 
of the muaf.” Then follows the order 
“That this village be maintained as muofi 
as before.” The village has been held asa 
muaf village up to the present day. Jt is 
admitted that the mortgage was made and 
executed; but the defendants, mortgagors, plead 
that a suit could not be maintained without 
a certificate under section 6 of the Pensions 
Act, XXIII of 1871; and, secondly, that it was 
not competent for the co-sharers to transfer 
the property atall. 

An extract from the wajib-ul-arz of 1880 
was given in evidence by the defendants, 
There the entry is to the following effect :—. 
“The jama af this mahal was remitted for the 
support of the zemindars. It is still remitted 
by the Government. No co-sharer is com. 
petent to transfer property.” The learned ` 
Subordinate Judge considered that a certi- 
ficate was necessary under the provisions 
of the Pensions Act. In our opinion he wa 
wrong. Section 4 provides that no Civil C 
shall entertain any suit relating to a; 
sion or grant of money, cr Jan 
conferred or made by the Bri 
former Government. 
that the grant of 
“Pension.” | The expres 4 
or “land reverue” is 
of the Act as i 
on the part of 
of any right, 
tion 8 of t 
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MAHOMED FAZLZUR RAHMAN V. MAHOMED FAYZUR RAHMAN. 


méaning of the expression in the Act. If 
it were, all muafi holdings would fall within 
the purview of the Act. It is, however, 
conceded that ordinary muafi can and is 
daily transferred both by way of sale and 
mortgage, and that the Pensions Act does 
not apply to ordinary muafi. A Bench of this 
Court i 
Ananda Rao (1), that a grant of land revenue 
was nota grant within the meaning of the 
Act. On appeal their Lordships of the 
Privy Council did not differ from the finding 
of this Court. The same view was takenin the 
case of Lachmi Narain v. Mukund Singh (2). 

The only question which remains is the 
effect of the entry inthe wajib-ul arz. It 
seems to us that this entry standing by itself 
cannot have the effect of making property, 
which prima facie is transferable, untrans- 
ferable. We do not know under what circum- 
stances the entry was made. In the pro- 
ceedings of 1840, to which we have re- 
ferred, there is not the smallest reference 
to any restraint upon alienation on the 
grantees. In our opinion, the decision of the 
Court below was wrong. 

We, therefore, allow the appeal, set aside 
the decree of the Court below and decree 
the plaintiff's claim with costs in both 
Courts including in this Court fees on the 
higher scale. We fix six months from this 
n up inthe terms of Order XXXIV, rule 
Code of Civil Procedure. 


Appeal allowed. 
A. W. N. (1905) 206. 


COURT. 
349 or 1909. 


held in the case of Ganpat Rao v. 


te for payment and direct that thedecree be. 


multiplicity of suits and to endless litigation between 
the parties who are jointly entitled to the properties. 

There is no distinction in principle between 
partition of joint property under Hindu or Muham- 
madan Law. 

Appeal from the decree of the first Sub- 
Judge of Mymensingh, dated July 12th, 1909. 

Babus Jogesh Ohandra Roy and Sasankajiban 
Roy, for the Appellant. 

Babus Dwarka Nath Ohakravarti, Moulvi 
Mahomed Mustafa Khan and Mr. G. Sarkar, 
for the Respondents. ; 


Judgment.—This is an appeal from 
a decree of the learned Subordinate Judge of 


“Mymensingh in a suit brought by the plaintif 


for partition of certain moveable properties. | 
The plaintiff is the brother of defendants Nos. 
1, 2 and 3; and defendant No. 4 is their 
mother. The father of the plaintiff and de- — 
fendants Nos. 1,2 and 3, Mahomed Mofizur 
Rahaman Chowdhury, died on the 29th June 
1904, leaving the parties to the suit surviv- 
ing him, and also two daughters Rahim-un- 
nissa Banu and Kalim-un-nissa Banu. He 
appears to have left considerable property 
both moveable and immoveable. The plaint- 
iff now sues for a partition of the moveable 
properties on the allegation that subsequent 
to the death of his father, Mofizar Rahaman 
Chowdhury. a document, called the deed of 
partition, was effected between the plaintiff 
and the defendants on the 18th October 1904, 
by which the daughters relinquished their 
claim to the moveable properties now in guit 
and to the brick-built room of the dwelling 
house. The plaintiff goes on to state that the 
moveable properties and. the remaining im- 
moveable properties are the zjmal properties 
of the plaintiff and the defendants and are | 
in their joint ownership and possession. Tt 
is true that he states that the immoveable 
properties are separately enjoyed by the 
brothers; but no partition of them hss been 
made. i 


Defendants Nos. l and 2 objected to the 
frame of the suit. The objections which they 
made in the lower Court and which have been 
epeated here, are, firstly, that the present suit 
sing one for partition of a portion only of, 
» joint family property, cannot be main- - 
ed; secondly, that the ‘daughters were 
sssary parties to. this suit inasmuch as 
repudiate the alleged relinquishment 
mem of their right to the properties now 
estion. 
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The learned Vakil for the appellants raised 
other objections bat we need not go beyond 
these preliminary questions. Certain cases 
have been cited to us which, no doubt, deal 
with suits for partition of property of Hindus, 
but so far as the question before us is con- 
cerned there does not seem to be any dis- 
tinction in principle batween partition of joint 
property under Hindu or under Muhammadan 
Law. The real objection to the suit is one 
which seems common to both classes of cases, 
namely, that itis inexpedient to allow suits 
for pattition of the properties, because it 
would lead to a multiplicity of suits and to 
endless litigatiun between the parties who 
are jointly entitled to the properties. It is 
clear upon the admission of the plaintiff that 
there are properties other than those in suit 
jointly owned by him and by the defendants. 
Itis also a patent fact that the sisters Rahim- 
un-nissa Binu and Kalim-un-nissa Banu (who 
have not. been made parties to this suit) in 
their evidence repudiate, as we have said, 
any relinquishment by them of the claim 
to a share of these moveable properties, 
while the so-called deed of partition has 
nob even been placed on the record. Under 
these circumstances it appears to us right 
that the case should go back in order that 
the plaintiff may amend his plaint and make 
his suit one to which there can be no ob- 
jection either on tle score of his suing only 
for a part of his cause of action, or. of none 
joinder of parties necessary to the suit. 

The learned Vakil for the plaintiff-re- 
spondent says that he cannot raise any 
serious objection to this course being taken. 
The learned Subordinate Judge has disposed 
of these preliminary objections somewhat 
curiously. He does not appear to have 
fully considered the law on the point, nor 
has he considered at all the convenience of 
the parties. 

We accordingly allow this appeal, "seb 
aside the judgment and decree of the Sub- 
ordinate Judge and remand the case to his 
Court with directions that within two months 
from the date of the receipt of the record 
by the Jower Court, the plaintiff be allowe 
to amend his plain 
into one for 


the first and second defendants of the suit 
and of this appeal up to dats. These c3's 
must be paid by him before he is allowed to 
amend his plaint, that is to say, within two 
months from the date of the arrival of the 
record in the lower Court. 

As for the third defendant, he has, so far 
as we understand, sided with the plaintiff. 
We, therefore, direct that he do pay his 
own costs in the Court below as well as 
in this Court. If the plaintiff fails to 
amend his plaint within the time specified, 
then this appeal will be allowed and his 
suit will stand dismissed with costs in both 
the Courts. 

We assess the hearing fee in this appeal 
at five gold mohurs. 

Let the record be sent down without delay. 

Appeal allowed. 


CALCUTTA HIGH COURT. 
Cvi Ruue No. 4276 or 1910, 
December 12, 1910. 

Present: —Mr. Justice Mookerjee and 
Mr. Justice Coxe. 

RAJ KUMAR ROY AND otagrs— 
DeFeNDANTS—PETITIONERS 

versus 
HARA KRISHNA CHAKRAVARTI 


AND OTHERS—PLAINTIFFS—Opposite Party. 

Consent —decree—Reversal—Eweess of plead 
authority—Set aside by same Court—Revival of v 
suit. 

When a consent decree made by a Court 
by the same Court in a scparate sait 
that the decree was passed on a com, 
of the authority of the Pleaders 
effect is to revive the original < 
uated by the compromise de, 

Kshetra Moh in Barik y 
Cas. 13; 14 0. W. N. 55 

Solomon v. Abdoo 
Sarbesh Chandra 
Cas. 236; 140 
Chunder Gh 


























Voi. X] 
In re KACHI MADAR LABHAT. 


Procedure Code. It has never been doubted 
that under section 195, Criminal Procedure 
Code, sancbion can be accorded only on legal 
evidence. There is no reason for holding a 
different view with respect to section 476 
of the Criminal Procedure Code. In my opi- 
nion the Court directing a prosecution under 
section 476, Criminal Procedure Code, realiy 
takes a heavier responsibility on itself than 
it does in merely granting a sanction to a 
privato party to prosecute. There are 
various provisions in the Criminal Procedure 
Code entitling a Court to initiate an inquiry, 
on information- received or on suspicion, but 
section 476, Criminal Procedare Code, does 
not authorise it to do so. Moreover, an 
order under that section, in so far as the 
Court making it is concerned, is a final order 
and not merely one initiating proceedings 
though the order is preliminary to proceedings 
in another Court, just as an order of com- 
mittal to a Court of Session is. I am, there- 
fore. of opinion that the Sub-Divisional Magis- 
trate had no power to pass the order under 
section 476, Criminal Procedure Code, on 
what appeared before him at the preliminary 
investigation. There may be cases where a 
Magistrate might come to the conclusion on 
the sworn statement of the complainant 
alone, that his complaint was false and it may 
not be illegal to pass an order under section 
476 on what appears in the sworn state- 
ment, But here the order is not based on 
the complainant's statement alone and material 
reliance was placed by the Snb-Divisional 
Magistrate on the statement of complainant’s 
witnesses not made on oath. If the order were 
made on the sworn statement only, Ishould be 
prepared to hold that the Magistrate did not 
exercise a sound judicial diseretion in passing 
the order and to set it aside on that ground. 
It has been held in several cases that it is 
unfair to direct a prosecution under section 
182 or 211 of the Indian Penal Code without 
giving complainant an opportunity to adduce 
all his evidence in support of his complaint. 


See Lolji Gope v. Grridhara Chaudhury (5) and ` 


Queen-Empress v. Sham Lall (6). It was open 
to the Sub-Divisional Magistrate in this case 
to pass fresh orders under section 576 of the 
Criminal Procedure Code after the discharge 
of the accused if the evidence taken on oath 
justified such an order in his opinion, He 


(5) 5 C. W. N, 106, 
(6) 140. 707, 
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has not, however, done so, and this Court jg 
concerned only with the order passed on the 
22nd November 1909. I would set aside that 
order. 

Ayling, J—With great deference to my 
learned, brother whose judgment I have had 
the advantage of reading, I am unable to 
concur in his view that an order under section 
476 of the Crimiual Procedure Code must 
necessarily be set aside, because it proceeds 
(wholly or partly) on a consideration of the 
result of a preliminary inquiry under section 
202 of the Criminal Procedure Code. The 
wording of section 476 (when any Civil, 
Criminal or Revenue Court, is of opinion 
that there is ground for inquiry into any 
offence, etc.,) is wide enough, in my opinion, 
to cover the consideration of other than 
strictly legal evidence already on record, 
The result of an inquiry under section 202 
has to be taken into consideration by the 
Magistrate in deciding whether to dismiss 
the complaint or proceed with the case (vide 
section 203) and I cannot see why it may not 
be legitimately considered before passing an 
order under section 476, 


I do not propose to deal with the ques- 
tion in detail, because, nevertheless, I concur 
in the order proposed by my learned brother. 
1 quite agree that strong reasons are required 
to justify an order under setion 476 in cases 
where the complainant has not been allowed 
to adduce the whole of his evidence in 
support of his complaint. Inthe present cag 
only three of petitioner’s nine witnesses 
examined by Mr. Stodart. His Vakil’s 
for the production and consideratio 
tain Police records was disregard 
Magistrate’s order now sought 
while containing sufficient gro 
ing the complaint, give 
should certainly not rega 
for ordering prosec 
passed somewhat ha 
fect inquiry and 
cannot be upheld 
concur that the or 
under section 47 
cedure Code dated 
should be set aside, 



















In the result the crderof the Sub- 
Magistrate, dated 22nd November 1 
aside. 
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by the Court below. The petitioners were 
defendants in anaction for recovery of pos- 
session of land commenced against them by 
the plaintiffs opposite party in the Court of 
the Munsif of Faridpnr. That suit termi- 
nated ina consent decree madeon the 30th 
March 1966. In 1909 the petitioners brought 
a suit in the same Court to set aside the 
consent decree on the ground that it shad 
been made on the basis of a compromise òs- 
sented to,by their Pleaders in excess of their 
authority. They also alleged that the com- 
promise had been brought abeut by fraud. 
On the 16th April 1910, the suit was decreed. 
Tt was found thatthe allegation of frand was 
not established but that the Pleaders for the 
petitioners had acted in excess of their author- 
ity. The result was that the consent decree 
was seb aside. Thereupow, on the Ist June 
1910, the Court made an ex parte order 
for revival and re-hearing of the suit. The 
petitioners then asked the Court to re- 
consider the matter but their application 
was refused on the 9th July. We are now 
invited to set aside the orders made on the 
1st Juneand the 9th July on the ground 
that they were passed without jurisdiction. 
The learned Vakil for the petitioners has 
contended that the effect of the setting asice 
of the consent decree is not « revival of the 
suit which was terminated by that deoreé and 
that the only remedy of the plaintiffs opposite 
riy is to institute a fresh suit for the 
ément of their rights even though 
suit might be defeated by the plea 
kan. In supportofthis position, he 
iance upon the caseof Kshetra 
fan Gobinda Pal (1). In 
tention, reliance has been 
Vakil for the opposite 
eof this Court in the 
ibdool Azeez (2) 
Hart Doyal 
view taken 
he rule 























original suit which was ended by the com- 
promise decree. But the learned Vakil for 
the petitioners has contended that this view 
is opposed to that taken in the case of 
Kshetra Mohan Barik v. Man Gobinda Pal 
(1) upon whish he relies. That case, in 


our opinion, is clearly distinguishable. 
There the decree made by consent was 
set aside in a suit commenced in a 


Court of equal jurisdiction and .the learned 
Judges appear to have held that a Court of 
equal jurisdiction had no authority to direct 
a revival of the suit which had been ori- 
ginally tried in another Court. Whether 
the decision in question can be defended on - 
principle, may be a matter for serious con- 
sideration when another case precisely of the 
same character comes before the Court. It 
js sufficient for our present purpose to hold 
that, in this case, as the decree was set aside 
by the Court which had originally passed it, 
no question can arise:asto the competency 
of the Court to direct a revival of the suit 
which it had tried and which had been 
terminated by the compromise decree. The 
view we take is supported by the cases of 
Bibi Soloman v. Abdool Azeez (2); Sarbesh 
Chandra Basu v. Hari-Doyal Singh Rai (3) 
and Sharat Chandra Ghose v. Kartick 
Chandra Mitter (4),in each of which cases 
an ‘order ofthe description made by the 
Court in the present case was made, appar- 
-ently without any question that it was open 
to the Court to set aside the consent decree — 
and to direct a revival of the original suit. 
See also Neale -v: Gordon-Lennoz (5). We 
may point out that there is analogy to support 
this view. It cannot be disputed that when 
au order of dismissal ofa- suit is set aside, 
whether upon review or by reason of an order 
made under sections 103 or 1€8 of the Code 
of 1882, the effectis to revive the original 
suit. It cannot also be disputed that in exe- 
cution proceedings, if the order by which 
the proceedings have terminated is ultimate- 
ly set aside, even by a separate suit, the 
result is to restore the proceedings. Totake | 
one illustration only, if an execution-sale is 
et aside on the ground that it has been im- 
i sult is substantially to 
bas and to allow 


622 

EMPEROR V. KACHRI. 

(s. c. 7 N. L. R. 65.) 
NAGPUR JUDICIAL COMMISSIONER'S 
COURT. 

CORIMINAL Revision No. 241 or 1910. 

August 12, 1910. 
Présent:—Mr. Skinner, A. J. CO. 
EMPEROR— COMPLAINANT 
versus 


Musammat KACHRI AND anormer—Acousep. 

Criminal Procedure Code (Act V of 1898), s. 389— 
Pardon, forfeilure of—Commitment of approver for 
offence ia respect of which pardon tendered—No order 
revoking pardon necessary—Duty of Court trying 
approver, 

Where it is intended to prosecute an approver for 
the offence in respect of which a pardon was tend- 
ered to, and accepted by him, an order revoking the 
pardon is not necessary. 


The question whether a pardon has in fact been 
forfeited by an approver having, by either wilfully 
So concealing anything essential or by giving false evi- 
dence, failed to comply with the condition on which 
the tender of pardon was made, is to be decided by 
the Court that is asked to try him for the offence 
inrespect of which the pardon was tendered, 
‘ Emperor v. Kothia, 30 Bom. 611; 8 Bom, L. R. 740, 
4 Cr. L. J. 346, followed. 


Revision under section 215, Criminal Pro- 
cedure Code, against the order of the Addi- 
tional Sessions Judge, West Berar. 


Judgment.—the Additional Sessions 
Judge asks me to quash the commitment of 
the accused women Kachri and Aheli, who 
have been committed for trial on charges of 
murder. They had been pardoned under 
the provisions of section 337 of the Code of 
Criminal Procedure, and examined as witnesses 
ainst other persons accused of the same 
er, but their evidence was disbelieved by 
ssions Judge, and the then accused 
itted. 


nd of the learned Additional 
’s reference is, I understand, 
forfeiting the present ac- 
yer been recorded, either 
granted them, or by 
cites the decision 
urt in Emperor v. 
ot seem to me to 
the effect of the 
at case. Both the 
with it (Aston, J., 
Bin, J., at page 620) 
enticé] terms that ‘ the 
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law contains no provision whatever for any 
onè withdrawing, revoking, or cancelling a 
pardon’, And they proceed to hold that’ the 
question whether a pardon has in fact been 
forfeited by the approver’s having | either 
wilfully concealed anything essential or by 
giving false evidence not complied with the 
condition on which the tender was made’ is 
one to be decided by the Court that is asked 
to try him for the offence in respect of which 
a pardon was tendered to him. 

Without committing myself to agreement 
with everything stated in the judgments of 
those learned Judges, I see no reason to dis- 
sent from that conclusion, and in view of it 
I see no illegality in the commitment under 
reference. The reconds will, therefore, be re- ` 
turned to the Additional Sessions Judge, who 
should proceed to dispose of the case with as 
little further delay as possible, deciding first 
whether the accused persons have forfeited 
the pardons, which he has found were 
tendered to, and accepted by, them, and if 
he decides this question against either or 
both of them, then deciding whether the 
charge of murder is proved against such 
person or persons. 

Case remanded. 


SIND JUDICIAL COMMISSIONER'S 
i COURT. 5 
Hicu COURT JURISDICTION. 
CRJMINAL REPORTS Nos. 32 anp 33 or 1911, 
June 1, 1911. 
Present: —Mr. Pratt, J.C. and Mr. Crouch, 
A. J. ©. 
EMPEROR 


versus 


BAKSHO valad TAHIRO AND ANOTHER— 


Criminal Procedure Code (Act V of 1898), s. 476— 
Judicial proceeding—Transfer application—Eaamina- 
lion of witnesses after disposal—P) osecution of witnesses 
not legal. 

During the pendency of a case of riot before a 
Magistrate, some of the accused applied to the Sub- 
Divisional Magistrate to transfer of the case on the 
graund inter alia that the Magistrate had received a 
bribe in the presence of A.and B. 

The Sub-Divisional Magistrate made an order 
transferring the case and thereafter recorded the 
statements of A. and B., on oath. He then made an 
order under section 476, Criminal Procedure Code, 
directing their prosecution for an offence under 
section 198, Indian Penal Code; 
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the decreeh-older to carry them on as if no 
sale ever took place; and if he makes an 
application in this behalf no question of 
limitation arises. [Zssurree Dassee v. Abdool 
Khalak (6) ; Qamar-ud-din v. Juwahir Lal 
(7); Rahim Ali Khan v. Phul Ohand (8)]. 
In our opinion, it would be clearly illogi- 
cal to. hold that it is open to the petitioner 
to have the decres by which the original 
suit was terminated, vacated on the ground 
that the decree had been improperly made, 
and at the same time to.irsist that the plain- 


tiffs are not entitled to an adjudication by the 


Court upon their rights. 

| The result, therefore, is that the orders 
made by the Court below must be affirm- 
ed and this rale discharged with cosis. 
We assess the hearing fee at two gold monurs. 


Rule discharged. ` 
. (6) 40. 415; 3 C. L. R. 46. 
(7) 27 A. 884. 
(8) 18 A. 482. 


CALCUTTA HIGH COURT. 

Miscentaneous Crvin APPEAL No. 211 

or 1910. 

March 7, 1911. 
Present :—Mr. Justice Mookerjee and 
Mr. Justice Cagpersz. 
ABINASH CHANDRA PAL—PRTITIONER— 
APPELLANT 
versus 


PROBODH CHANDRA PAL—OpposiTE 


f ParTY—RESPONDENT. 

Succession Certificate Act (VII of 1889), ss. 4, 6— 
Certificate taken by Hindu widow in respect of husband’s 
estate—Death of widow—Certificate by husband’s heir. 

G. a Hindu died many years ago: His widow M. 
took out a Succession Certificate. After M.'s death, 
some of G.’s heirs applied for a Succession Certificate 
in respect of the estate of G., for (1) a sum in deposit 
as compensation money awarded in a case under the 
Land Acquisition Act, (2) a sum payable as arrears of 
rent for non-agricultural lands from the tenant of 
certain premises comprised in the estate of G. and 
(3) a Government Promissory Note standing in the 
name of M. as the certificate-holder of the estate of 
G. The Court below dismissed the petition on the 
ground that as G. died many years ago, the petition 
could not be entertained, and it g hat the 
petitioners mighty a 
the estate of 


intervened, and that a certificate may be grantod 
to the applicant in respect of each of the three items. 

Appeal from the order of the District 
Judge of 24-Pergannas, dated April 5th, 1910. 


Babu Surendra Nath Guha, for the Appel- 
lant. 

Babu Manmotha Nath Mutkerjee, for the 
Respondent. i 


Judgment.—This appeal is directed 
against ań order by which the Court below 
has dismissed an application for a succes- 
sion certificate without any inquiry. 

It appears that one Gopal Chunder Pal 
died many years ago. He left a widow 
Mahamaya Dasi who took out a succession 
certificate under Act XXVII of 1860. 
Mahamaya died onthe 20th December 1909. 
On the 24th February 1910, the proceedings 
out of which the present appeal arises, were 
initiated by an application presented by 
three of the nephews of Gopal Chandra Pal, 
under section 6 of Act VIL of 1889. The ap- 
plication was vague and indefinite and the 
learned Judge would have been amply justifi- 
èd if he had rejected it or called upon the 
petitioners to make more precise allegations, 
Neither of these courses was, however, pur- 
sued, and the application was registered. 
When the case came to be heard, the appli- 
cation was treated as cne for a succession 
certificate in respect of the debts and se- 
curities payable to theestate of Gopal Chunder 
Pal. The learned Judge held that, as Gop 
Chunder Pal had died many years befo 
application, it could not be entertain 
he suggested that the applica 
either ask for a succession cerig 
estate of Mahamaya Dasi or 
Administration to the ent) 
Chunder Pal. The pro 
questioned in the pr 

On behalf of 
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Held, that the proceeding before the Sub-Divisional 
Magistrate was clearly not a judicial proceeding, as 
there was no case pendingin his Court for he had 
already disposed of the application for transfer. 

Reg. v. Venkatacalam Pehari, 2M. H.C. R. 43, relied 
upon. 

Held, further, that the statements Of A. and B. 
having been made coram non judice were not evi- 
dence. The act ofthe Magistrate was not a Magis- 
terial act, consequently he had no jurisdiction | to 
administer the oath. 

“Hari Charan v. Queen, 27 O. 455, relied upon. 

In the circumstances the Magistrate’s order under 
section 476, Criminal Procedure Code, was made 
without jurisdiction. 


Mr. Raymond, for the Crown. 


Judgment.—this is a report by the 
Sessions Judge, Hyderabad, of a proceeding of 
the’ Sub-Divisional Magistrate, Nouskahro. 


wa K case of riot against one Jiand and others 

"was pending before the third class Magistrate 
oe Kandiaro. Some of the accused then 
applied to the Sab-Divisional Magistrate for 
transfer of the case alleging inter alia that 
the third class Magistrate had received a bribe 
in the presence of two witnesses Baksho and 
Kadirbaksh. 


The Sub-Divisional Magistrate made an 
order for the transfer of the case on the 
28th October 1910, and then afterwards on 
14th November, 1910 examined Baksho and 
Kadirbaksh on oath in order, apparently, to 
satisfy himself as to the falsehood of the 
allegations made against the third class 
Magistrate. After taking their depositions 
on oath, he ordered under section 476 their 
prosecution for an offence under section 193, 
Indian PenalCode. This assumes that the 
proceeding before the Sub-Divisional Magis- 
trate was a judicial proceeding. 


But the proceeding beforethe Sub- Divisional 
Magistrate was clearly not judicial. A 
judicial proceeding has been said to include 
“a step taken by the Court in the course of 
the administration of justice in connection 
with a case pending” Reg. v. Venkatecalum 
Pehari (1). Here there was.no case pending 
in the Court of the Sub-Divisional Magis- 
trate for he had already disposed of the 
transfer application. 

Mr. Raymond urges that the offence 
might fall under the second part of secticn 
198 giving false evidence in a proceeding 
other than a judicial proceeding. But the 


(1) 2 M. H, 0. R, 48. 
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answer to this is two-fold. In the first 
place, the statements made by Baksho and 
Kadirbaksh were not evidence for they were 
coram non judice. The Magistrate was not 
acting qua Magistrate and had no jurisdiction 
to administer the oath. See on this point 
the case of Hari Charan v. Queen (2) 

Again, if the proceeding before the Sub- 
Divisional Magistrate was not a judicial 
proceeding, he had no jurisdiction to take 
action under section 476, Criminal Procedure 
Code. 

We, therefore, reverse the order made by 
the Sub-Divisional Magistrate for the pro- 
secution of Baksho and Kadirbaksh. 


(2) 27 C. 455 Order reversed, 


MADRAS HIGH COURT. i 
Crmminan Revision Case No. 607 or 1910. 
(CRIMINAL Revision Permon No. 305 
or 1910.) 

May 4, 1911, 

Present:—Mr. Justice Ayling. 
CHEDULURU BANGARAYA— 
PETITIONER 
VETEUS 


EMPEROR—RESPONDENT. 

Criminal Procedure Code (Act V of 1898), s. 476— 
Postponement of proceedings under this section ty 
termination of original case, whether legal. 

Proceedings under section 476, Criminal Pr 
Code, should not be postponed till after th 
of the original case. 

Where, e at the request of the petiti 
Magistrate transferred a Crimina 
against him from the file of the Sa 
Bobbili Magistrate, but by an 
tion 476, Criminal Procedu 
action against him till the 
the Bobbili Magistrate: 

Held, that she dela 
order, 

Ayyakannu Pil 
597; 19 M. L. J. 
referred to. 
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ert who also claims asa nephew of Gopal 
Chandra Pal, thai the application could not 
be entertained under the Succession Certifi- 
cate Act inasmuch as the debts mentioned 
eecrued due long after the death of Gopal 
Chandra Pal and could not consequently be 
. treated in any sense as debts due tothe de- 
ceased, within the meaning of section 4 of the 
Succession Certificate Act. It has further 
been argued that there is no evidence to 
show that the debts and securities mention- 
ed in the application did really form part of 
the estate of Gopal Chandra Pal. In our opi- 
nion the contention of the appellant is well- 
founded and must prevail. 

The three items in respect of which Suc- 
cession Certificate is sought are described . in 
the application as follaws: first, a sum in 
deposit as compensation-money awarded in a 
case under the Land Acquisition Act; secondly, 
a sum payable as arrearsof rent for non- 
agricultural lands from the tentant of cer- 
tain premises comprised in the estate of 
Gopal Chandra Pal; and, thirdly, a Govern- 
ment Promissory Note‘standing in the name 
of Mohamaya Dasi as the certificate-holder 
of the estate of her husband Gopal Chandra 
Pal. 

With regard to the first two items, it may 
be conceded that as the compensation-money 
was awarded and the rent, due accrued long 
ter the death of Gopal Chandra Pal, if the 
ession used by the Legislature in sec- 
f the Succession Certificate Act, name- 
or of a deceased person”, be strict- 
the view may well be main- 
uccession Certificate cannot 
t of either of these sums. 
however, to place a 

nstruction upon the 
kan Certificate Act. 
wthough Gopal 
his estate 
a quali- 




















description now before us, is to some extent 
anomalous. The widow was in ‘possession 
not in her own right as full owner, but as the 
representative of her husband, clothed only 
with a qualified power of alienation, The 
sum claimed as compensation-money under 
the Land Acquisition Act was consequently 
payable to her, notin her own right but as 
the representative of her husband. This is 
manifest from the provisions of section 32 
of the Land Acquisition Act which provides 
as follows: “Where land in respect whereof 
the sum was awarded belonged to any per- 
son who had no power to alienate the same, 
the Court shall either order the money to be. 
invested in the purchase of other lands to be 
held under the like title and conditions of 
ownership asthe land in respect of which 
such money shall have been deposited, was 
held, or’ if such purchase cannot be effecte 

forthwith, then in such Government or 
other approved securities as the Court shall 
think fit”. It follows, plainly, from this pro- 
vision that although the compensation-money 
was nominally payable to the widow, yet in 
the contemplation of law, it could be’ given 
to her only in her representative character as 
the holder of the estate of her husband 
[Mrinalini Dasi v. Abinas Ohandra (3)). 
Similar remarks, it may be obseryed, ap- 
ply to the second item, namely, arrears of 
rent in respect of certain premises com- 
prised in the estate of the husband of the 
lady. She was entitled to realise the rent 
not in her own right but asthe representa- 
tive of her husband. In so far as the third 
item is concerned, itis asserted on behalf 
of the appellant, that the security stands in 
the name ofthe lady asthe certificated holder 
of the estate of her husband. We are clear- 
ly of opinion, therefore, that the language 
used by the Legislature in section 4 of fhe 
Succession Certificate Act does not require 
to be unduly strained if we hold that a cer- 
tificate may be granted to the appellant in 
respect of each of the three items mentioned 
in the application. 
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In re BILLA APPAYYA. 


The Public Prosecutor (Mr. O. F. Napier). 
for the Crown. 


Order.—tThe explanation of the Salur 
Sub-Magistrale was received on 27th April 
1910. On the 2nd May 1910 the Joint 
Magistrate passed an order transferring the 
case as requested by the petitioner to the 
Bobbili Sub-Magistrate but reserved the con- 
sideration of the propriety of taking action 
against the petitioner till after disposal of the 
case by the Bobbili Sub-Magistrate. It is 
difficult to imagine how-the issue of that 
case could affect the question of ordering the 
petitioner's prosecution. The matter was 
again taken up only onthe 2%th July 1910 
when the petitioner was called on to show 
cause and order under section 476, Criminal 
Procedure Code, was not passed till 27th 

a July 1910. The delay is fatal to its legality ; 
vide discussion of the Full Benchi in Ayyakanni 
Pillai v. Emperor (1). 


The order of the Joint Magistrate 
aside. 


is set 


Order set aside. 


(1) 32 M. 49; 1 Ind. C'as. 597; 19 M. L. J. 42; 4 M. 


L. T. 404; 9 Cr. L, J. 41. 
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Section 110 of the Criminal Procedure Code, 1898, 
is preventive, and not punitive. Its object is to pro- 
tect society against persons who are so likely to com- 
mit offences that it is not advisable to leave them at 
large unchecked, It is very undesirable to proceed 
under that section against a person whois trying to 
reform himself and to live an honest life. 


The Public “Prosecutor, for the District 
Magistrate. 

Order.—The District Magistrate observes 
that at the timethat proceedings were initiated 
against the accused, Billa Appayya, he was 
engaged iu honest work in the neighbourhood 
of Charmadi but that he had been there only 
fora fortnight. He-says,—“The fact is 
no guarantee that be has mended his w> 
He, therefore, confirmed the first 
Magistrate’s order requiring the aod [vuld 
give security for good behaviour under sen- np 
tion 110 of the Criminal Procedure Code. ‘ 
In my opinion, security should not have been = 
demanded on the facts found. Section 110 is 
preventive and not punitive. Its object is 
to protect society against persons who are so 
likely to commit offences that it is not ad- 
visable to leave them ab large unchecked. It 
is very undesirable to proceed under that 
section against a person who is trying to 
reform himself and to proceed under that 
life. It is true that a fortnight’s attempt 
to reform is no guarantee that the accused 
has ceased to be a source of danger to 
the community, but it is obvious that he 
could not become an honest man without 
being given time to do so, Proceedings 
under section 110 are discretionary and ought 
not to be resorted to except in cases where the 
present conduct of a person renders it 
necessary to do so. I set aside the order of 
the first Class Magistrate and direct that 
Billa Appayya, the accused, be set at liberty. 


Order set aside. 
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Nath Bhattacharya (4). That case, however, 
is plainly distinguishable. It was ruled 
there that a debt existing in the life-time 
ofa creditor, which did not become payable 
until after his death, was still a debt due to 
the deceased, and that consequently his heirs 
could obtain a succession certificate in res- 
pect thereof. The principle recognised by 
the Full Bench has obviously no applica- 
tion to the circumstances of the case before 
us, whereas we have held the sum payable to 
the widow may by legal fiction be treated as 
a debt really due, ifnot tothe deceased per- 
sonally, at any rate to the estate of the de- 
ceased full owner. ê 

The result is that this appeal is allowed 
and the order of the Court below set aside. 
The case is remitted to the District Judge 
in order that it may be re-tried in accord- 
ance with law. All the issues which arise 
properly upon the pleadings, must be deter- 
mined upon the evidence. The costs of this 
appeal will abide the result. We assess the 

' hearing fee at two gold mohurs. 
Appeal allowed. 


(4) 13 C.W.N. 966; 36 C. 986; 3 Ind. Cas. 492; 10 C. 
L. J. 180. 


CALCUTTA HIGH COURT. 
MISOELLANEOUS Civin APPRAL No. 194 
or 1909. 

February 17, 1911. 

Present :—Mr. Justice Mookerjee and 

_ Mr. Justice Teunon, 
MURLIDHAR SUPAL—DECREE-HOLDER— 
APPELLANT 
versus 
NARSINGH DAS— 


ResPoy 
Execution of decree 
missal for default, 
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steps on or before January 7th, 1908”. On this 
day the application for execution was dismissed for 
default. The present application was presented on 
August 6th, 1908: 

Held, that the .order necessarily implied an ad- 
judication that the decree at the time was capable of 
execution and that consequently no question could be 
raised in the present proceeding that the application 
of October 5th, 1907 was barred by limitation. 

Mungul Pershad Dichit v. Grija Kant Lahiri, BC. 
51; 11 C. L. R. 13; 8 I. A. 28, relied upon. 

The principle of the decision in Mungul Pershad 
Dichit’s case is applicable whenever there is an ad 
judication by the Court upon the rights of the partie 
to anexecution proceeding: it is not essential that 
there should be an order for attachment. 

Mazzem Hossain v. Sarat Kumari Debi, 5 Ind. Cas 
89; 14 C. W. N. 433; 11 C. L. J. 357, referred to. 


Appeal from the order of the Sub-Judge of 
Mozaffarpur, dated March 16th, 1909. 


Dr. Rash Behary Ghosh, and Babu Shorosht 
Charan Mitra, for the Appellant. 


Dr. Sarat Chandra Basak and Babu 
Chandra Sekhar Banerjee. for the Respond- 
ent. 


Judgment.—this appeal is directed 
against an order by which the Court below 
has dismissed an application for execution of 
a decree on the ground that itis barred by 
limitation, . The decree now under execution 
was made on the 7th August 1899, in affir m 
ance of the decree of the Original Court passed 
on the 10th September 1897. The first three 
applications for execution were made withi 
the time allowed by law, on the 18th 












was presented on the 6th 
is no question that the 
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CALCUTTA HIGH COURT. 
MiSCELLANEOUS Civi Apprat No. 350 
or 1910. 

May 9, 1911. 
Present:—Mr. Justice Coxe and 
Mr. Justice Teunon. 
ALOKESHI DASI—Joupement-pepror— 

APPELLANT ` 









RESPONDENT. 

cedure Code (Act V of 1908), s. 47 and O. 
—Fraud—Payment to decree-holder before 
le—Ffraud in conduct or publication of sale— 
appeal, whether lies. 

application to set aside an execution-sale was 
e on the ground of fraud, the fraud being that 
decree had been satisfied by payment to the 
usband of the decree-holder on the day before the 
sale, but the payment was not certified and the sale 
was held: - 


Held, that the matter did not come within the scope 
of Order XXI, rule 99 of the Code, inasmuch as the 
fraud alleged was not fraud in the conduct or pub- 
lication of the sale, but it came within the scope of 
section 47 of the Code, and that, therefore, a second 
appeal lay: 

Held, also, that so far as the execution Court was 
concerned, the payment could not be regarded as hav- 
ing been made and the allegation of fraud conse- 


quently fellto the ground, and that the sale could 
not be set aside. 


Appeal from the order of the District 
Jadge of Hooghly, dated March 18th, 1910, re- 
-versing that of the Munsif of Howrah, dated 
“October 2nd, 1909, 

Babu Trailakya Nath Ghose, for the Appel- 
lant. es 

Babu Shib Chandra Palit, for the Respond- 
ent. ` 

Judgment.—This was an application 
to set aside an execution sale on the ground 
of fraud, the fraud being that the decree had 
been satisfied by payment to the husband of 
the decree-holder on the day before the sale. 
The application was granted by the Munsif; 
but on appeal the learned District Judge held 
that it did not come within the scope of Order 
XXI, rule 90, of the Code of Civil Procedure 
inasmuch as the fraud alleged was not fraud 
in the conduct or publication of the sale. 
He held, therefore, that there was no ground 
for setting aside the sale under that section 
and accordingly allowed the appeal and set 
aside the order of the Munsif. 

The judgment-debtor appeals to this Court. 

A preliminary objection is taken that no ap- 
peal lies. No doubt, if the matter came within 
the scope of rule 90, no second appeal would 
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lie to this Court; but it appears to us that the 
matter does not come within that rule, but 
within the scope of section 47 of the Code of 
Civil Procedure. 

We think, therefore, that the decision of 
the learned District Judge was not correct: 
for although he was right in holding that 
the sale could not be set’ aside under the 
provisions of rule $0, that was no reason why 
he should not have disposed of the matter 
under section 47 of the Code. But in the 
circumstances of the case, it seems to us that 
nothing could possibly be gained by a re- 
mand to the District Judge for decision of 
the question whether the sale ought to be set 
aside under section 47 of the Code. The 
only fraud which was accepted by the Munsif A 
was that the decree had been satisfied and 
money paid on the day before the sale, tbat is 
to say, on the 17th January 1909. But it is 
admitted that this payment was not certified 
and this application to set aside the sale, 
which was the first action taken by the 
judgment-debtor, is dated the 22nd April, 
that is to say, more than ninety days after 
the payment. The executing Court, there- 
fore, and the District Judge in appeal there- 
from could not recognize that paymentin any 
way under Order XXI, rule 2; and could not 
hold that the sale was rendered fraudulent 
by the fact of that payment. That being so 
nothing would be gained by remanding the 
case for farther decision. 

It has been argued that the judgm 
debtor was entitled to an extension 
time allowed him for certifying pay 
reason of the frand of the decree- 
his petition has been read tou 
perfectly clear that in that h 
any specific fraud such as 
to any extension of ti 
the exeeution Court i 
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of the order which was made in the previous 
execution proceeding, 

Now, we find that on the 5th October 1907, 
an order was made by the Court for the 
issue of notice upon the judgment-debtor 
under section 246, Civil Procedure Code. On 
the 29th November followmg there was an 
order for the issue of fresh notice upon 

- the application of the decree-holder. On the 
20th December 1907, it was reported that 
the notice had been served and that the 
service was proved. The judgment-debtor 
appeared and prayed for time to enable him 
to put in his objection to the execution. 
Thereupon the case was adjourned to the 
4th January 1908. On that date, the judg- 
ment-debtor did not enter any appearance. 
Thereupon, the Court 1ecorded the following 
order: “Decree-holder is to take further steps 
on or before the 7th January 1908”. On the 
latter day the application for execution was 
dismissed for default. On .behalf of the 

` decree-holder it has been argued that the 
order of the 4th January 1908. implies a de- 
termination by the’Court that the decree 
at that time was capable of execution and 
that consequently no question can be raised 
in the present proceeding that the epplication 
is barred by limitation. On behalf of the 
judgment debtor it has bean contended that 

there was no adjudication directly or by im- 

lication on the 4th January 1908, that the 
bree was capable of execution and that, as 

ently the application for execution . 

sed for default, the matter js still 
sideration. In our opinion the 
e decree-holder is manifestly 

ust prevail. 

icable to cases of this 
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the adjudication that has been made and to 
have the whole matter re-opened for con- 
sideration. In the case before us, the judg- 
ment-debtor was entitled to a ngkah under 
section 248 of the Code of 1882. That notice 
was duly served upon him. He entered ap- 
pearance and asked for time to enable him to 
prefer his objection to the execution proceed- 
ing. Time was granted to him but he sub- 
sequently failed to appear cn the day fixed 
for the trial. The result was that the 
Court made an order under séction 249 of 
the Code, which provides as follows:—‘If 
the person to whom notice is issued under the 
last proceeding section does not appear or 
does not show cause to the satisfaction of the 
Court why the decree should not be executed 
the Court shall order the decree to be exe- 
cuted.” When, on the 4th January 1908, the 
judgment- debtor did not appear and did hot 
show cause why the decree should not be exe« 
cuted, it was the duty of the Court to direct 
execution of the decree. The Court accord- 
ingly directed the decree-holder to take further 
steps on or before the 7th January 1908. This 
order necessarily implies an adjudication that 
the decree at the time was capable of execution. 
But it has been suggested, by the learned 
Vakil for the judgment-debtor that inas- 
much as the application for execution was 
subsequently dismissed for default, the rule 
laid down by the Judicial Committee in the 
case of Mungul Pershad Dichit v. Grtjakant 
Lahiri (1), has no application. In support 
of this view he has placed reliance upon the 
case of Bhagwan v. Dhondi (8). That case, 
however, is clearly distinguishable. In that 
case after service of notice under section 248, 

the application for execution was dismissed for 


de’ shing to show that any 
in made of the descrip- 
t ~nently, that case 
c = -> the 


t 
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SRI KISHAN SINGH V. BACHA PANDE., 


ALLAHABAD HIGH COURT. 
Seconp CivIL ApreaL No. 1125 or 1910. 
May 9, 1911. 

Present:—Mr. Richards, K. C., Chief Justice, 
and Mr Jaslice Banerji. 

SRI KISHAN SINGH— PLAINTIFF — 
APPELLANT 

: versus 
BACHA PANDE AND OTHERS— DEFENDANTS 
RESPONDENTS. . 

Pre-emption —Refusal by pre-emptor to purchase at 
price offered under the belief that price wus unreasonable 
— Loss of pre-emptive right. 

Apre-emptor does not lose his right by merely 
refusing to purchase at the price at which the 
property is offered to him because he honestly be- 
lieved that that price was in excess of the real price. 

Lajja Prasad v. Debi Prashad, 3 A. 286; Amir Chand 
v. Ishar Das, A. W. N. (1882) 46: Bholi Bibi v. Fahima 
Bibi, A. W. N. (1882) 187; Karim Baksh v. Khuda 
Baksh, 16 A. 247, referred to. 

Second appeal from the decision of the 
District Judge of Benares, dated the 10th 
September 1210. 

Mr, Gohal Prashad, for the Appellant. 

Dr. Tej Bahadur Sapru, for the Respondent. 

Judgment.—tThis appeal arises out 
of a suit for pre-emption which has been 
dismissed by the lower Appellate Court on 
the ground that the plaintiff must be deemed 
to have refused to purchase the property 
when it was offered to him before the sale 
to the defendants vendees, and thus waived 
his right of pre-emption. The property 
was sold to the defendants-vendees for a 
nsideration of Rs. 1,500.. The plaintiff al- 
d inhis plaint that this amount was 
e actual amount of consideration paid 
the real consideration was Rs. 800. 
of first instance was of opinion 
1 consideration was Rs. 911-1-9. 
aliate Court, however, found 
nsideration was Rs. 1,500. 
re the sale, namely on 
, the vendor sent a 
laintiff and other 
hich he stated 
property to 
he asked the 
purchase the 
uotice was 
March 





























of March 
reply in 


. but he was 
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Rs. 860 which he said was the real price 
of the property. The plaintiff himself sent 
no reply and for this reason the learned 
Judge was of opinion that as the plaintiff 
himself paid no attention to the notice sent 
by the vendor, he was not entitled to rely 
on the reply which was sent by his brother. 
We do not agree with the learned Judge 
on this point. lt istrue that t i 
as lambardar had the right of p 
a member of a join 
family and the vendor issued his 
all the members of the joint famil 
reasonable view to take in respect 
reply is that it was sent on behalf o 
the persons to- whom the original no 
was addressed and as an answer to that notic 
Therefore, it must be taken to be an answe 
not only on behalf of the plaintifi’s brother 
but also on behalf of the,plaintiff himself. 
The effect of this answer was that the 
plaintiff was willing to purchase the pro- 
perly for what was the. real consideraticn 
for the sale, The plaintiff and his co sharers 
did not believe that Rs. 1,500 was the real 
consideration and, therefore, they refused 
te purchase for a price which they honestly 
believed to be considerably in excess of the 
real price. The fact that the Court of first 
instance found the real price: to be far 
below the amount mentioned in the sale- 
deed and the notice is a circumstance which 
suggests that the plaintiffs were justified in 
believing that the property was not being 
sold for the price mentioned. The plaintiff 
swore that the property had been purchased 
by the vendor for Rs. £00 only a few years 
before the date of the sale in question. So 
that- it may be reasonably inferred ‘that in 
refusing to purchase for the price -mentioned 
the plaintiff was under the bona fide belief 
that the refusal to purchase was due to the 
belief that the price of ihe property had 
been greatly ‘inflated. That being so, this 
case comes within the purview of the 
ruling of this Court in Dajja Prasad v. Deli 
Prasad (1). : 7 
In that case it was held that a person 
having a right of pre-emption does not lose 
it by refusing to purchase the property 
at the price at which it was offered to him 
because’ he believes that such price is‘ in 
excess of the real price where the belief is 
entertained and expressed in good faith. 
(1) 8 A. 236. 
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to the execution proceeding, the fact that 
the decree-holder does not choose to proceed 
with execution and the case is struck-off 
does not entitle either party to re-open the 
question’ upon which there has been a pre- 
vious adjudication. No doubt, as pointed ont 
in the judgment of this Court in the 
case of Monmohan v. Dwarka Nath 
Karmakar (5), the principle in question has 
no application when it is proved that there 


was widication by reason of the failure 
sree-holder to prosecute the execu- 
n proceedings with due diligence. That is, 


80, because there is no judicial determina- 
tion of tke objection by reason of the de- 
fault of the decree-holder. The same conse- 
quence follows if there is no determination 
of the objection by reason of the defective 
notice served upon the judgment-debtor or by 
reason of fraudulent suppression of notice 
issued upon him, The principle which under- 
lies cases of this description is that the pre- 
vious order cannot rightly be held to operate 
as an effective bar to an inquiry into the 
merits of the case, on the occasion of the 
subsequent application for execution, because 
no opportanity has been afforded to the 
judgment-debtor to have his’ objection de- 
termined by the execution Court. The view is 
in accord with that taken by this Court in the 
cases of Khoshal Chandra Rai v. Ukiladdi (6), 
and Mocha; Mondal v. Meseruddin Molla (7). 
The learned Vakil for the respondent has also 
suggested that in order to make the principle 
of the decision in Mungul Pershad v. Grija 
Kant (1) applicable it is essential that there 
should be an order for attachment. In our. 
opinion the principle of the decision is ap- 
plicable whenever there is an adjudication 
by the Court upon the rights of the parties 
to the execution proceeding, it is not essen- 
tial that there should be an order for attach- 
ment. Mauzzem Hossain v. Sarat Kumari Debt 
(8). Our attention was, however, drawn to 
the decision of the Allahabad High Court in 
Tileshar Rai v. Parbati (9), but that decision 
has been subsequently dissented from i 
Sheoraj Singh v. Kameshai j 
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clearly opposed to the decision of the Judicial 
Committee in the case of Mungul Pershad v. 
Qrija Kant (1). 

The result, therefore, is that the order 
made. by the Court below cannot be sup- 
ported. The appeal is allowed and execution 
is directed to proceed. The appellant is 
entitled to his costs both here and in the 
Court below. We assess the hearing fee in 
this Court at two gold: mohurs. 

Appeal allowed. 


CALCUTTA HIGH COURT. 
MISCELLANEOUS Civin APPRAL No. 395 
or 1909. 

April 28, 1911. 

Present :—-Sir Lawrence Jenkins Kr., Chief 
Justice and Mr. Justice Coxe. 
PARESH NATH MALULIK—Auctioy- 
PURCARASER—A PPELLANT 
versus 
HARI CHARAN DEY—Jopement- peptor— 


RESPONDENT. 

Fraud, what is—Ezsecution of decree— Hs parte decree 
—Sale—Ex parte decree set aside after sale—Title of 
purchaser for value. 

The word “fraud” is very loosely used in cases for 
setting aside of sales: every irregularity is taken to 
be fraut with the consequence that such a finding 
involves. A finding of fraud should be reserved 
for that which is dishonest and morally wrong; 
a vague general finding of fraud is not sufficiont 
actual fraud must be established. 

In aa execution sale under an ew parte decre 
appearances in order, a person became a 
for value. Subsequently, the ex parte de 
aside as it was proved that summons 
duly served: 

Held, that the sale was valig 
could not be deprived of the 

It is the policy of the Cou 
to protect its purchasers 
case there may be som 
prejudicial to the g 
that any doub 
acquired by 
which are 4 
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This case was followed in Amir Chand v. 
Ishar Das (2), Bholt Bibi v. Fahima Bibi 
(3) andin Karim Bikhsh v. Khuda Bakhsh 
(4). In accordance with these rulings 
we must hold that the plaintiff has not 
forfeited his right of pre-emption.. Having 
regard, however, to the fact that he made un- 
true allegations in his plaint and deposition 
and algo to the fact that the actual price has 
been found by the lower Appellate Court to 
be Rs. 1,500 we are of opinion that he must 
bear the costs of the litigation. 

We accordingly allow the appeal and decree 
the plaintiff’s claim for pre-emption condi- 

nal upon his paying Rs. 1,560 within-two 
months from this date. 
plaintiff must pay the costs of the respondents 
in all Courts including in this Court fees on 
the higher scale. If the plaintiffs fail to pay 
the purchase-money and the costs within 
the time fixed the suit will stand dismissed, ` 


is Appeal allowed, 
(2) A. W. N. (1882) 46. 

(3) A. W. N. (1882) 137. 

(4) 16 A. 247. 


‘“MADRAS.HIGH SOURT. 
First CivIL Aprons No. 134 or 1908. 
April 11, 1911. f 
Present:—Sir Ralph Benson, Judge, and 
- Mr. Justice Sundara Aiyar. 
RUNGIAH GOWNDEN— APPELLANT 
versus smi A 
HAJEE FAKIR MAHOMED SAIT anp 


i OTHERS—ResPONDENTS. ~ 
Mortgage—Agreement by third party to pay mortgage 
amount to mortgagee and interest—Part-payment of 
interest —Breach of other conditions of agreement—Right 
of suit by mortgagee on the mortgages —Whether mort- 
gagee bound to refund the amount received from third 
party —Agreement to pay intending purchaser for not 
competing for purchase of property —Consideration. 

_An agreement whereby a person undertakes, to pay 
money to another in consideration of the latter not 
competing for the purchase of certain property with 
the former is not illegal. - 

_ Second defendant executed three mortgage-bonds to 
plaintiffs. First defendant entered into an agreement 
with the plaintiffs whereby he agreed to -pay a 
certain portion of the principal within 3 months, 
the interest on the principal amount immedi- 
ately and to execute a fresh mortgage for tho 
balance. The agreement was not carried out save 
that the Ist defendant paid Rs. 10,000 out of the 
principal and the interest on the whole liability 
undertaken under the agreement-up to a certain 
date. In consequence of the breach of the agree- 
ment by Ist defendant plaintiff sued for the balance 


In any event, the: 
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of the amount due to them under the 3 mortgage- 
bonds executed by 1st defendant: 

Held, (1) that plaintiffs were entitled to sue on the 
mortgagés and that they were not bound to enforce 
specific performance of Ist defendant’s agreement; 

(2) that the Ist defendant was not entitled to 
refund of the interest he-had paid in part perforniance 
of his obligations under the agreement. 


‘Appeal against the decree of the Subor- 
dinate Judge of the Nilgiris,in Original Suit 
No. 85 of 1907. 

Mr. A. S. Cowdeil, for the Appellant. 

Mr. C. R. Tiruvenkatachartar, for the Re- 
spondents. 


- Judgment.—lIn this appeal, preferred 
from the judgment of the Subordinate Judge 
of the Nilgiris, the first defendant is the 
appellant. The facts necessary for the de- 
cision of the appeal are as follows :—The 
immoveable property described in schedules 
I and 2 of the plaint was mortgaged by 
the second defendant to the plaintiffs on 
the 22nd October 1897 under Exhibit A 
to secure the re-payment of a sum of 
Rs. 20,000. The rate of interest provided was 
24 per cent. per annum subject to the accept- 
ance of 12 per cent. by the plaintiffs in case 
of punctual payment at the times stipulat- 
ed in the bond. The time fixed for re- 
payment of-the principal amount was the 
31st October 1909. He then executed an- 
other bond, Exhibit B, dated the 22nd August 
1898 to the plaintiffs charging the same 
property for the re payment of a further 
sum of Rs. 15,090 re-payable on thes 









terest. For the aggregate amou 
due. under both these bon! 
interest due thereon the segdnd defendant 
also executed Exhibit CO, charging the pro- 
perty described in schedules 1, 2 and 
3 of the plaint. - The first defendant's firm 
(which we shall hereafter call the first 
defendant), wishing to purchase the proper- 
ties in schedules 1 and 3 of the plaint, 
borrowed a sum of Rs. 9,030 from the 
plaintiffs, and for this amount and for 
further sum of Rs. 1,000 which the lo 
Court finds that the firm agreed to p 
the plaintiffs as a consideration fo 
plaintiffs not competing for the 
of those properties, the first def 
cuted two pro-notes for Rs. 1 
12th May 1902. The second 
executed an agreement, Ex 
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execution of a decree forrent. This decree 
was passed ex parte in 1908, and on the 12th 
February 1903 there was a sale in execution 
of this decree at which the appellant before 
us became the purchaser. Ibis this sale that 
is now impugned. On the 17th of May 
1906 an application was made to have the 
decree set aside, and on the 21st of May 
an application was made to have the sale set 
aside. On the 19th of August this application 
to have the saleset aside was dismissed and 
though an application was subsequently made 
for its restoration that application was re- 
jected. On the Ist of September 1906 the 
decree was set aside, and the suit was re- 
atored, with the result that a modified decree 
was passed in the plaintiff’s favour. Onthe 5th 

` February 1909 the present application was 
made to have the sale set aside. 

I may deal witb one point at once: It 
is the suggestion that there is fraud in this 
case. That suggestion is passed upon a 
remark by the Munsif to this effect, “the auc- 
tion-purchaser is in no way connected with 
the fraud proved in this case.” Though 
the Munsif there implies that there was 
fraud there is nothing in his judgment which 
justifies the .conclusions of fraud. The view 

that there was frand manifestly did not find 
favour with the District Judge, because he 
makes no reference to it, and thereis nothing 
‘rect or. indirect in his judgment that sug- 
that he thought there was fraud. The 
at the word fraud is very loosely used 
ass of case—any irregularity is 
raud with the consequence that 
Buta finding of 






















wrong ; and it is not 
gue, general finding 
st be established. 
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ground on which the decree of 1903 was set 
aside wasthat it was ea parte, and the 
summons had not been served. Therefore, 
those conditions were established which en- 
titled the aggrieved defendant to have the 
decree set aside under section 108. But 
though the decree was thus set aside in Sep- 
tember 1906, the Court could not have 
passed its decree in 1908 without holding 
that the summons had been duly served; 
that is the condition laid down by sec- 
tion 100 of the Civil Proced 
1882. So we have this position, tha 








ly shown, found that though the defendant-—— 
was not present the summons had been 
duly served. The purchaser was entitled 
to rely on that finding. He had not the 
opportunity or the means of questioning the 
propriety of the decisionat which the Court 
had arrived when it determined that the 
conditions were established entitling it 
to pass an et parte decree; and the Court 
should have much hesitation in visiting 
purchaser atone of its sales with the con- 
sequences of an irregularity or defect of 
procedure which was not discovered, by its 
officers, and was not apparent on the face of 
the record. The position, thus, is that under 
a decree, to all appearances in order, the. 
present appellant became a purchaser, why 
is he to be deprived of the benefit of his 
purchase? I have already said, there was no 
fraud to which he could have been a party. 
At the same time, it is the policy of the Court 
and a very wise policy, to protect its pur- 
chasers, for although in an individual case 
there may be some hardship it would be 
far more- prejudicial to the general body 
of judgment-debtors that any doubts should 
be thrown upon titles acquired by purchasers 
jn execution under decrees which are to 
all appearances in order and free from ob- 
jection. The decree under which the ap- 
pellant bought was not a nullity, it stood 
until it was set aside, and so the doctrine 
laid down in Khiarajmal v. Daim (2) has no 
pplication. On the contrary, what was said 
ein Malkaiun v. Narhari 
atone bee, 
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12th May 1902, promising to convey to the 
first defendant those properties-for Rs. 55,009 
made up for Rs. 9,000 paid in cash by 
means of the amount recsived by the first 
defendant from the plaintiffs on the pro- 
notes already referred to aud Rs, 46,000 
which the vendee agreed to pay to the plain- 
tiffs, Rs. 35,00) thereof being the principal 
of the bonds, Exhibits A. B. and ©. and 
Rs. 11,000 the interest which had accrued due 
thereon. This sum.of Rs. 46,000 was payable 
within six months, then the second defen- 
dant was to execute a formal conveyance 
and the plaintiffs were tv execute a re- 
conveyance to the second defendant of the 
mortgaged properties not conveyed by him 
to the first defendant. On the same day 
i.e., the 12th May 1902, the first defendant 
entered into direct relations with the plain- 
tiffs and executed in their favour Exhibit 
I which, not being carried out at the time 
fixed therein, was afterwards renewed by 
the execution of-a fresh agreement Ex- 
hibit D, dated the 5th June 1905. The 
object of both these agreements was to 
provide for the payment to the plaintiffs of 
the sum of Rs. 48,090 due to them on 
their mortgages as stated above and of 
Rs. 10,000 due on the pro-notes. According to 
this agreement (Exhibit 1) the first de- 


Sa fendant was to pay. Rs. 15,030 out of the” 


rincipal amount of the mortgages within 
‘six months and for the remaining Rs. 30,000 
a fresh INortgage. was to be executed to 


the ni, The’ first defendant agreed 





under ‘ato pay to the plaintiffs with- 
in six ‘mona further sum of Rs. 10,000 
acknowledgé@ as received as a loan by the ` 


first defendant, from the plaintiffs on the 
pro-note. Exhibit I also provided for the 
ve-conveyance by the plaintiffs to the second 
defendant of the properties included in their 
mortgages not agreed to be sold to the 
first defendant. As no portion of the amount 
was payable to the plaintiffs immediately 
according to the Exhibit I it provided that 
he first defendant should pay to the plain- 

3 interest on the whole amount of 
56,000, of which it will be seen that 
1.000 was the interest due on the mort- 
¿t the date of Exhibit I. The rate 
was reduced to 12 per cent. both 
to what was payable before the 
je intended fresh mortgage for 
ith respect to what was to be 
















CASES. ". B9 


-provided in that mortgage-bond, No payment, 
however, was made nor was the ‘fresh morb- 
gage-deed executed, although, inthe meanwhile, 
first defendant had obtained from the second 
defendant, a sale-deed for the properties 
intended to be sold to him by the second de- 
“fondant, the sale-deed providing for the pay- 
‘ment by the first defendant of the ‘amount 
due to the plaintiffs under their mortgages. 
Exhibit D, dated the 5th June 1905" alreadyfe 








referred to as executed by the first: defenda A se. 
in renewal of Exhibit I, provides for the . © ş 


payment of Rs. 26,000 within thrée months” 
and for the execation of a fresh morlgige- 
bond for the remaining Rs. 30,009 ‘and f 
the payment of interest on the whole contain: 
ed in Exhibit I. The terms of this agreement 
-were not carried out, except that interest on 
the Rs. 58,009 up to the lith July 1907 was 
paid anda sum of Rs. 10,00) out of the 
principal. The plaintiffs, therefore, claim 
in this suit to recover the balanca of Rx.36,099 
with interest from the 12th July 1907 alleg- 
ed to be due to them oa the mortgages, Ex- 
hibits A, B and C, as well as the amount of 
Rs.10,000 due on the pro-notesand the interest 
-due thereon from the same date. They seb 
oub in their plaint the mortgages and the 
agreement Hxhibit D and tne. failure 
on the first defendant’s pirt to ` carry 
oat the main portion of that agreement. 
They claim only the raduced rate of interest 
that they had agreed to receive by Exhibits 
Tand D. They seekin their plaint to make 
the first defendant als» parsonally liable for 
the amounts due on the mortgazes, bab this 
-claim was finally given up. The first defend- 
ant’s main contention in the lower Court was 
that the mortgaga-bonds, Exhibits A, B and 
C were completely superseded by and 
merged in Exhibit D; that on relief could, 
therefore, be claimed oa the footing of those 
documents, that the plaintifi’s only right 
wasto enforce specific performance of the 
agreement, Exhibit D; and that the suit 
shoald, therefore, be dismissed, This con- 
tention was disallowed by the Subordinate 
Judge in a careful and elaborate judgment 
in which he held that the mortgage-bonds 
Exhibits A, B and O, were intended according 
to Exhibit D to remain in force unless and 
until the provisions of ixhibit D were carried 
out by the first defendant and a fresh mort- 
gage-bond was executed by him according to . 
ita terms. This contention was not argued 
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ceived his protest decided that he was the 
right person, and so proceeded with the exe- 
cution; and in so doing the Court was 
exercising its jurisdiction, It made a sad 
mistake, it is true: but a Court has juris- 
diction to decide wrong as well as right. If 
it decides wrong, the wronged party can 
only take the course prescribed by law for 
setting matters right, and if that course is 
not taken the decision, however wrong, can- 
not be disturbed.” So here, as I have al- 
ready indicated, the Court decided in 1903 


that there was sufficient proof of the service, 


of summons. He was entitledso to decide, 
and the purchaser was entitled to rely on that 
decision. 

In the circumstances, it appears to me 
that there is no sufficient ground on which 


the purchase by the appellant, who is an` 


innocent purchaser for value, should be dis- 
turbed, and I, therefore, hold the decree of 
the lower Appellate Court should be. re- 
versed and the application dimissed. I 
may mention a further-difficultyin the pre- 
sent applicant’s way. As his application 
to have the sale set aside was dismissed 
and the application for restoration was re- 
jected, it is at least doubtful whether he can 
successfully prefer the present application for 
the same purpose. 

The appellant is entitled to his costs in all 
Courts. We fix the hearing feein this Court 
at two gold mohurs. i 

Coxe, J.—I agree. 

Application dismissed. 





CALCUTTA HIGH COURT. 

Secony Civiu APPBATL No. 1928 or 1908. 
- December 21, 1910. 

Present:—Mr. Justice Mookerjee and 

Mr. Justice Coxe. 

JOY KALI ROY CHOWDHURY— 

DEPENDANT— APPELLANT 
versus 
HEMANGINI DEBI—PLAINTIFF— 


|. RESPONDENT. 

Res judicata—Decree for rent—Relationship of la 
lord and tenant—Physical possession—Abridgment 
L a. 


ta  ARanamna manananiam —. Dandabwntian af aman =o 
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Radha Madhub v. Monohur, 150. 756, Kasiswar v, 
Mohendra, 25 C. 186 and Ekabbar v. Hara Bewa, 8 Ind. 
Cas. 660: 18 C. L. J. 1: 15 C. W. N. 335, referred to, 

Although a person may be in physical possession of 
property, his title therein may be abridged by 
reason of adverse possession on the part of hig 
opponent, 

Although registration of name under the Land Regis- 
tration Act may be evidence of possession, it is not 
necessarily equivalent to actual possession, nor is it 
sufficient to interrupt the adverse possession of the 
opponent of the person whose name has been regis- 
ered. 


Appeal from the decree of the District 
Judge of 24-Pergannahs, dated June 6th, 1908, 
reversing that of the Munsif of Alipur, dated 
November 11th, 1907. 

Babus Boidya Nath Dutt and Atul Kiishna 
Roy, for the Appellant. 

Babus Dwarka Nath Oħakravarti, Tarak 
Chandra Ohakravarti, Surendra Nath Roy and 
Satyendra Nath Roy, for the Respondent. 


Judgment.—This is an appeal on 
behalf of the defendants in an action for Tre- 
covery of possession of immoveable property. 
The property in dispute is a half- 
anna share in chak Roshan Mahomed which 
at one time admittedly belonged io the pre- 
decessor in interest of the appellants Dina 
Nath Roy Chowdhury. On the 25th August 
1873, half-anna share of the three-annas 
which belonged to Dina Nath was sold at an 
auction-sale and purchased by one Nobi 
Krishna. Nobin Krishna apparently did 
obtain possession of the property pur 
by him and on the 21st October 
sued the: heirs of Dina Nath 
of possession. He got a deer 
delivery of possession thro 
25th April 1892. Mean 
vember 1884, the plai 
a putni lease from 
entire three-an 
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before usin appeal’ by thé learned Counsel 
who appeared for the appellant. His 
principal contention may be'stated thus,— 
The plaintiffs not having insisted on enforce- 
ing ‘specific performance of the agreement 
Exhibit D and having rescinded it their only 
rights now are under the mortgages, Exhi- 
-bits A, B, and C. According to the bonds they 
were entitled to interest only on Rs. 35,000 
y received interest on Rs. 46,000 
the llth July 1907, that in determin- 
he amount that the plaintiffs are 
ed to recover in this suit the lower 
t should have given the defendant credit 
the amount paid to the plaintiffs as 












‘so would be to enable the plaintiffs to recover 
‘on the unregistered agreement, Exhibit D, 
“as if-it were a mortgage securing the pay- 
oment of Rs. 11,000 and interest in addition 
to the sum of Rs. 35,000 secured by _ the 
mortgages. Mr. Cowdell contends, at the 
came time, that the plaintiffs would not be 
entitled to interest at 24 per cent. payable 
according to the bonds. We are entirely 
unable to uphold his contention. According 
to Exhibit Dthe first defendant agreed to 
-pay interest on the sum of Rs 11,C0), which 
-was the interest due on the bonds till the 
date of Exhibit D. That agreement was 
‘supported by ample consideration as the 
plaintiffs not only extended the time for pay- 
ment of the whole amount including the 
arrears of interest due, but consented to give 
up part of their security under their mort- 
gages, if the first defendant carried out the 
stipulation contained ia Exhibit D.- The 
first defendant carried out part of the sti- 
pulations in paying the interest on the 
Rs. 11,000 up to the 11th July, 1907, and 
ihe plaintiffs were entitled to accept the 
partial performance of the agreement. This 
would not disentitle them to insist on the 
mortgages, for the first defendant failed to 
carry out his obligations under Exhibit D in 
full. The payment of interest due up to 
the 5th September, 1905 was according to 
Exhibit D to be made before the execution af 
the new mortgage, but whether is was to be 
paid before or after is immaterial as payment 
of interest subsequent to that date was also 
clearly enforceable under the terms of Ex- 
hibit D. What the first defendant now claims 
is really the refund of theinterest he paid 
.in performance of his obligations under Ex- 


"the sum of Rs. 1,000 included in the pro- 
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hibit D. This, in our opinion, he is not 
entitled to. We cannot hold that by seek- 
ing to enforce their mortgages, the plaintiffs 
became disentitled to retain the benefit of 
the payment by the first defendant jn pur- 
suance cf Exhibit D. They are entitled to 
do so and to enforce the mortgages for the 
remainder of theamount due to them on the 
mortgages. ` This is the view held by the 
Subordinate Judge and there is no inconsist- 
ency between his doing sọ and his holding 
that the plaintiffs are not entitled to treat 
Rs. 46,093 as due to them as the principal 
amount due on the bonds. No authority has 
been cited tous, in support of the position 
that, as the plaintiffs have sued to enforce 
Exhibits A, B and C in consequence of tke 
first defendant’s failare to perform ‘he whole 
of his obligations under Exhibit D they are 
bound to give back what they have received 
in part performance. We do not agree 
with the argument that the plaintiffs have 
rescinded the agreement Exhibit D. They 
are merely asking for the enforcement of the 
rights which they are entitled in consequence 
of the breach of.that agreement by the first 
defendant. They were not bound to call 
upon him to carry out after he had failed to 
do so. 

The appellant’s Counsel als contended 
that the plaintiffs were not entitled to recover 










notes as only Ra. 9,00) was reilly paid by 
the plaintiffs; but the finding of the low 
Court is that the sum was a bonus agree 
be paid to the plaintiffs in consideratj 
his abstaining from competing with 
defendant for the. purchase of the 
in schedules 1 and 3 of the plaizit, and that 
fiading is not shown to ba wa We do 
not think that the absence/0f a Specific issue 
on the point which is complained of in appeal 





properties 


according to the rules framed under the Tue 
Practitioners Act. With this gy 
modilication we dismiss the appeal. 
The parties will pay and receive 
tionate costs. 
Tke form of the dcerce is 
corception though, no Cevbt, 
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to 13th April 1906. The plaintiff now 
seeks for a declaration of her title to this one- 
half share and for recovery of possession. 
The Court of first instance found that the 
suit was barred by limitation. That finding 
has not been accepted by the District Judge 
who has made a decree in favour of the plain- 
tiff. In our opinion, it is reasonably plain 
that the suit is barred by limitation. 

The Original Court found that Nobin 
Krishna, although he obtained delivery of 
possession on the 25th April 1892, did not ac- 
tually get possession of the property. The 
District Judge has found that Nobin was not 
in, possession from the 25th April 1892 up to 
the 21st February 1895, when the property 
was conveyed to the present plaintiff. We 
have thus the fundamental fact that the 
defendants have been in adverse possession 
of the property since the 25th April 1892. 
The quéstion next arises, whether this adverse 
possession has continued up to the date of the 
present litigation. The District Judge has 
found, iv concurrence with ihe Court of first 
instance, that the defendants have successfully 
obtained decrees for rent against the plaintiff 
for the pericd which intervenes between 
April 1897 and April 1906. In successive 
suits for rent brought by the defendants, the 
plaintiff asserted that she had, by her pur- 
hase from the widow of Nobin, ucquired one- 
share of the ‘superior mterest; in other 
that one-half of the share covered by 
Sof 1884 had vested in her as pro- 
is defence, however, was unsuc- 
result was thata decree for 
favour of the defendants 
Such decree clearly 
wpon the question of 
tionship of land- 
parties [Radha 
;: v. Mohendra. 
t follows, 
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of the defendants, the adverse possession of 
the defendants must be taken to have been 
interrupted. This contention is clearly unsus- 
tainable in view of the decision of the Judicial 
Committee in the case of Secretary of State vS 
Krishna Mont Gupta (4), and of this Court 
inthe case of Bidhumukhi Dasi v. Jitendra 
Nath Roy (5). The effect of these decisions 
is to show that, although a person may 
be in physical possession of property, his title 
therèin may be abridged by reason of' adverse 
possession on the part of the opponent. In 
the case before us, it is clear that so far as 
the representatives of Nobin were concerned, 
there was adverse possession as against 
them on the part of -the defendants. 
In so far as the plaintiff claims to be the 
representative in interest of Nobin by reason 
of her purchase in 1898, thera has also been 
adverse possession, because the defendants 
have successfully asserted a title superior to 
that of the plaintiff. Consequently, we must 
hold that there was no interruption of the 
adverse possession of the defendants by. reason 
merely of the circumstance that the plaintiff 
was in actual occupation of the lands. 

‘Tthas been suggested, in the second place, 
that the adverse possession of the defendants 
was interrupted because the name of the 
plaintiff was registered under the provision 
of the Land Registration Act from the 5th 
September 1903 to the 10th September 
1904. It appears, that at one stage of 
the proceedings under the Land Regis- 
tration Act, the plaintiff obtained an order 
jn her favour which was subsequently can- 
celled. It has been contended by the learned 
Vakil for the respondent that this regis- 
tration of tle pame of the plaintiff was 
equivalent to possession, and that at any rate 
it was sufficient to interrupt the adverse 
possession of the defendants. In support of 
this view, reliance has been placed upon the 
decision of the Court in the case of Janab 
Sheikh v. Maharaja Surya Kant Acharyya 
(6); Mamtaz-ud-din v. Berkatulla (7) and 
FProtap Chandra v. Durga C'haran (8). These 
ses, however, are clearly distinguishable and 
‘e of no assistance to the plaintiffs, It was 
led in these cases that where the rightful 
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did‘ not intend to pass a personal decree 
against the first defendant. The decree 
should declare the amount due to the plain- 
tiffs with respect to the mortgages, and 
direct that in default of payment within the 
time fixed for payment, the mortgaged pro- 
perly should be sold. The time allowed for 
payment of ‘the mortgage-money is three 
months from this date. 

i Appeal dismissed. 





ALLAHABAD HIGH COURT. . 
-Seconp CIvIL AppeaL No. 912 oF 1910. 
: í May 8, 1911. 

Present:—Mr. Justice Richards, K. C., Chief 
Justice, and Mr` Justice Banerji. 
BALBHADAR RAT AND OTHERS— PLAINTIFFS 

. — APPELLANTS 
i versus 

BIRJRAJ RAT AND OTHERS— DEFENDANTS— 
ah RESPONDENIS. 

Transfer of Property Act (IV of 1882), s. 59— Sale or 
mortgage—A pplication for partition in Revenue Court 
by mortgagees whether affects the mortgagor— Redemp- 
tion—U.-P. Land Revenue Act (IIL of 1901), 8. 233K, 
application of. fee < ae, 

‘A document purporting to be asale contained a 
clause to the effect that if, within six years from the 
date of the transaction, the amount secured was paid 
pack the sale would beéome void: 

- Held, that the document was a mortgage by con- 
ditional sale and not an out and out sale. - 


N Balkeshen Das v. W. F. Legge, 22 A. 149; 27 I. A. 58; 














s4 0. W. N. 153, followed. 

“Ghulam Nabi Khan v. Niazunnissa, 8 A. L. J. 119; 
9 Ind. Cas. 140, distinguished. ` 

- 1f the mortgagees of certain property make an ap- 
plication-in a Revenue Court for. partition of tho 
property ‘md the mortgagor raises no objection 
to the. application, the right of redemption 1s nob 
affected by such partition and section 288K of the 
Land Revenue et, does not preclade the mortgagor 
from bringing a suif-for redemption. 


, Second appeal from the decision of the 
Additional District Judge ot Gorakhpur, 
dated the 25th July 1910. . 
“The Hon'ble Mr. Sunder Lal, for the Appel- 
lants; - f 
Messrs J. N. Choudhri and Iswar Saran, 


or the Respondents. 


Judgment.—tThis appeal arises out 
suit for redemption of a mortgage 
on the 23rd of March 1871 by Ajaib 
redecessor in title of the ‘plaintiffs. 
rty mortgaged is a6 pie share. 
the dccument purports to be a 
but it contains a clause to 


-a mortgage. 
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the effect that if, within six years from 
the date of the transaction, the amount 


- secured was paid back the ‘sale became 


void. - The plaintiffs assert that this was 
a transaction of the nature of a conditional 
sale and was, therefore, a mortgage and 
they are entitled to redeem it. The de- 
féndants, who represent the mortgagees, 
contend, on the other hand, that there . was 
an absolate sale in their favour 4 

They further urge it 

certain partition proceedings whic! 

place in 1906 the plaintiffs did not 
that |the 6-pie share in question, 


-by the defendant as mortgagees, andi 
. therefore, the plaintiffs were precluded fr, 


claiming it inasmuch as the 6-pie shar. 
was allotted under partition to the defend- 
ants. On the first point the lower Appel- 


late Court accepted the contention of ‘the 


defendants and held that the transaction 
was one of sale with a right cf repurchase 
and not a mortgage and that, therefore, 
the plaintiffs had no right to sue.” On the 
other question raised it was of opinion 
that as regards a 2-pie share the plaintiffs 
were .précluded from maintaining the suit 
but rot in regard to the remaining 4-pie, 
This appeal has been preferred by ‘the 
plaintiffs and the correctness of the deci- 


sion of the Court below on both the points . 


mentioned above has been impugned. In 
our judgment the pleas argued on behalf 
of the appellant must prevail. As we have 
already said, the document of the 23rd 
of March 1871 is ostensibly a sale of a 
6-pie share, but there is a condilion that 
on the amount of the consideration being 
paid within 6 years the sale shall become 
void. ` This document, in our opinion, 
exactly fulfils the requirements of the defi- 
nition of a mortgage by conditional sale 


-given in section 59 clause (c) of the Trans- 


fer of Property Act. Under that clause— 


“When the mortgagor ostensibly sells the 
‘mortgaged property on condition that on 
default of payment of the mortgage-money. 


on a certain date the sale shall become 
absolute, or on condition that on such pay- 


-ment being made the sale shall become 


void, or on condition that on such payment 
being made the buyer shall transfer the 
property to the seller, the transaction is 
called a mortgage by conditional - sale.” 
Tn the present case the morigagor cstensibly 


ia 
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owner of land has been dispossessed but bas 
succeeded in ousting the trespasser without re- 
course to law and has continued in occupation 
until he has lost possession by virtue of a 
decree obtained by the trespasser under sec- 
tion 9 of the Specific Relief Act, the possession 
so obtained by the rightful owner is posses- 
sion within the meaning of Article 142 of the 
Limitation Act. In the case before us, how- 
ever, there was no possession on the part of 
the plaintiff as proprietor between September 
1903 and September 1906. The position 
cannot possibly be maintained that the mere 
fact of the registration of her name in the 
Collectorate was equivalent to possession as 
proprietor ; or, in other words, was equivalent 
to an ouster of the defendants. It is well- 
settled that, although registration of name 
under the Land Registration Act may be 
eviderce cf possession, it is not necessarily 
equivalent to actual possession [Shyama 
Sundari v. Mohamed Zarif (9), the decision 
in which case was subsequently affirmed on 
an appeal preferred under section 15 of the 
Letters Fatent]. It is clear, therefore, that 
in this view also the adverse possession of the 
defendants has not been interrupted. 
The‘inference is, therefore, irresistible that 
‘the defendants have been in adverse possession 
from the 25th April 1892 to the 29th Novem- 
ber 1906 when the present action was com- 
menced. It may be conceded that this adverse 
possession has not been of the same character 
throughout the period from the 25th April 
1892 to the 21st February 1898 when the 
defendants kept the representatives of Nobin 
out of possession of the property, they were 
not in actual possession but collectedrent from 
the tenants. At that time the plaintiff was 
in possession or was entitled to bein possession 
as putnidar, although it is asserted on behalf of 
the plaintiff that no rent was collected under 
the putni at any time anterior to 1892. Since 
the 21st February 1898, the defendants have 
been in occupation by receipt of rent from the 
plaintiffs which she was obliged to pay under 
due process of law. Consequently, the defend- 
ants have been in adverse possession from 
1892 to 1906. ` In this view the title 
plaintiff, if any, has been extin 
adverse possession on the part of 
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trict Judge, and his view would have been 
in agreement with the conclusion at which 
we have arrived, if he had not erroneously 
held that the 10th Falgun 1304 (21st Feb- 
ruary 1898), that is, the date of the convey- 
ance in favour of the plaintiff was anterior 
to Baisukh 1304, (April and May 1897) 
which was the commencement of che period 
in respect of which the plaintiff was obliged 
to pay rent to the defendants. 


The result, therefore, is that this appeal 
must be allowed, the decree of the District 
Judge set aside and the suit dismissed with 
costs in all the Courts. 


Appeal allowed, 


PUNJAB CHIEF COURT. 
Secoxp Civir APPRAL No. 1165 cr 1910. 
May 8, 1911. 

Present:—Mr. Justice Johnstone. 
HARNAM SINGH AND orarrs— 
APPELLANTS 
versus 
Musammat HARDEVI AND OTHERS— 


RESPONDENTS. 

Custom—Sodhis of mauza Bhamipura, Tahsil Jag- 
raon, District Ludhiana—Alienation—Succession— 
Custom or Hindu Law—Collaterals in the fourth degree, 
whether exclude daughters—Initial presumption in case 
of Khatris, especially of Sodhis-—Presumption how r 
butted-- Proper test in such cases, 

Sodhis of Mauza Bhamipura, Tahsil Jagrao 
trict Ludhiana, do not follow agricultur 
in connection with alienations of, ors) 
ancestral immoveable property but 
Law, and collaterals in the fourth g 
clude daughters. 

The initial presumption i 
and especially of Sodhis, is 
Law. They are not 
they have, asa rul 
status. This presu 
of a special cust: 
cumstances c 
to shift the 
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sold the mortgaged property on condi- 
tion that on payment being made on certain 
date the sale shall become void. Therefore, 
‘this is clearly a casé of mortgage by con- 
‘ditional sale as defined in section 58. It 
‘is true that the mortgage in this case was 
“made ‘prior to the passing of the Transfer of 
Property Act, but as in Balkishen Dass v. W. 
‘I’. Legge (1), their Lordships of the Privy 
“Council, referring to section £8 the Acb and 
‘also to the fact that mortgage in that case 
was made béfore the passing of that Act ob- 
: served,— It may be assumed that the framers 
‘of it (The Transfer of Property Act) in 
‘this section intend to state the existing 
Law .and practice of India.” The leamned 
Vakil for the respondents referred to the 
“case of Ghulamnabt Khan v. Niazunnissa (2). 
hat case seems to us to be distinguishable 
‘from ‘the present as there were two separate 


” documents in it and it decided with refer- 


ence to its own peculiar circumstances. 
The case of Bulkishen Dass v. W. F. Leggee, 
(1), referred to above' was not alluded to 
in the judgment and was apparently not 
cited. We are, therefore, unable to agree 
With the Court below in holding that the 
document of the 23rd of March 1871 was 
not mortgage by conditional sale. 


As to the next question the facts are 
thesé—Oun the 22nd of May 1906 three 
of the co-sharers in the village, namely, 
‘Birjraj Raiand others defendants Nos. 1, 
“9 ‘and 6 presented an application to the Re- 


‘venne “Court for partition of their shares., 


In it théy stated that their names were 
recorded’ in respect of a l-anna 2-pie 
and odd share, that they owned other shares 
in regard to which their names were not 
recorded, and that they wished these shares 
to “be partitioned. They further alleged 
that they were in possession of certain 
other shares as mortgagees and did not 
reek partition of these shares. Proclama- 
tion was issued as required by law and on 
the 26th of June 1906 the present plaintiffs 
appeared and prayed that a 9-pie share 
“which ‘they owned in the village should 
be formed into a separate mahal. This 
9-pie share; we may observe, did not include 


< * (1) 22 A. 149 ; 271. A. 58;4 C. W. N. 153, 
(2) 8 A. L. J.£129; 9 Ind. Cas. 140, 
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the 6-pie share comprised in the mortgage 
of the 23rd of March 1871. On the 5th 
of July 1906 Ramlal Rai and others, and 
the set of co-sharers who included the de- 
fendants Nos. 7-10, 16 and 17, applied for 
partition of a 2-anna-8-pie and odd share. 
below holds that when the 
defendants Birajraj Rai and others made 
their application for partition, it was the 
duty of the present plaintiffs to have, come 
forward and objected to the partition and 
to have alleged that they owned a _ 6-pie 
share of which the applicants for partition 
were mortgagees and as they did not do 
so; they were precluded from maintaining 
their present claim. The learned Subordi- 
nate Judge apparently refers to section 
233 K of the.Land Revenue Act. As to this, 
we may point out that asin the application fi 
for partition ib was ‘clearly stated that the 
applicants did not wish the property held 
by them under mortgage to be included 
in the partition, there was no occasion 
for the plaintiffs to raise any objections. 
Furthermore, if in applying for partitior, 
the defendanis included in their application 
the property mortgaged to them such 
application could not’ affect the interest 
of the mortgagors. If the mortgagee and the 
mortgagors had jointly made an application 
for partition of the mortgaged property, the 
said properly could clearly have ben parti- 
tioned under the provisions of the Land 
Revenue Act. The fach of the omission 
of ihe plaintiffs to raise any objectio 
to the applicition made by the defend 
was in substance an assent on their 
to the application for partition of t} 
gaged property. The effect of 
tion was to divide the 6-pie s} 
the two sets of defendant 
original applicants, S 


















1996, also made an 
tion of that share. 
tion to the mort 
vided between the several mor'!g: 
the assent of the mortgagors. V 
mortgagors redeemed the morlgage 
would step into the shoes of the mo 
gagees in respect of the martgagzed s 
of each of the mortgagecs and thus b 
the separate mahals 
under partition and the partitj 
nob be interfered with. The 
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Appeal from the order of the Additional 
Divisional Judge, Ambala Division, dated the 
18th July 1910, confirming that of the 
Munsif, Ist Class, Ludhiana, dated the 15th 
January 1909, dismissing plaintiff's claim, 

Lala Lajpat Rai, for the Appellants. 

Raj Bahadur Lala Lal Chand, and Bakhshi 
Sohan Lal, for the Respondents. 

Judgment.—these three appeals 
(Nos. 1165 to 1167 of 1910) all turn upon 
the same point. They have been tried 
together below and havebeen argued together 
before me, and a single judgment will suffice 
to dispose of them all. 

The three suits were brought by the same 
plaintiffs, whé are reversioners in the fourth 
degree of the last male holder of the lands 
involved, for declarations that certain 
alienations made by defendants, widows, 
should have no effect against plaintiff’s rights 
after the ladies’ deaths. 
The first Court found :— 

(a) that the lands 
ancestral; 

(b) that the parties follow their per- 
sonal (Hindu) law, under which 
daughters are not excluded by 
collaterals like plaintiffs; and so 
that Court dismissed plaintiff’s suits 
but without costs. 

On appeal the learned Divisional Judge 
r. Mul Raj) held that the onus of proving 
the parties follow Hindu Law lay on 
ts, and that the onus had not been 
thereupon accepted the 


are not proved 


























(Civil Appeal 
ted in the setting 
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petitions admitted as further appeals under 
section 70 (1) (b), Punjab Courts Act, upon. 
the question of custom. The question of the 
ancestral nature of the land is disposed of 
and cannot be touched upon here. I have 
heard arguments on the question of Custom 
versus Hindu Law and my opinion is much 
the same as that of the learned Divisional 
Judge, Mr. Ellis. 

The way 1 look atthe case is this. The 
initial presumption in the case of Khatris, and 
especially of Sodhzs, is that they follow Hindu 
Law. [Maya v. Gurdit Singh (1)]. They are 
not essentially agriculturists, and they have, as 
a rule and as a tribe, a priestly status. The 
presumption has to be met by the plaintiffs 
with proof of a special custom, or of special 
incidents and circumstances calculated, 
according to the authorities, to shift the 
burden of proof. Mr. Lajpat Rai speaking, for 
the plaintiffs instances, the following special 
circumstances, namely :— 

(i) Family established 
since 1823. 

(i) Means of subsistence—agriculture. 

(iti) Not shown that these Sodhis exer- 
cise priestly functions. 

(iv) Janeo abandoned 

(v) Marriage by Karewa and Anand 
practised. 

(vi) Apart from these three alienations 
there was another among Sodhis of 
a similar kind in connection with 
which it is asserted that there was a 
law suit (Chief Court Civil Appeal 
No. 60 of 1902), in which the 
result was practically in favour of 
the reversioners and against 
daughters. 

At first sight, all this looks serious for 
defendants, but the above contentions are 
Hable to large discounts, In cases in which 
it bas been presumed that persons not 
essentially agriculturists by race, follow 
agricultural custom, much stress has always 
been laid upon the question whether they 
form a compact village community, or at 
ast a compact and considerable body of 
ers ina more or less homogeneous 
£ Civil Appeal No. 997 of 1906, 
rdar Singh v. Maharaj Das (2). 


in the village 
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in our opinion, does not seek to disturb. 


the partition which has taken place and 
in no way offends against the provisions of 
section 233 of the Land Revenue Act. 

In this view we think the Court below 
was wrong in holding’ that as, regards a 
2-pie share, the plaintiffs were precluded 
by reason of the partition proceedings from 
maintaining the suit, 

As there is no question that the property 
in dispute belongs to the plaintiffs, and as 
we have held that their predecessor in 
„title mortgaged it to the predecessor in 
title of the defendants, the plaintiffs are 
entitled to redeem the mortgage. There 
is no controversy between the parties on 
any other point. We-accordingly allow the 
appeal, set aside the decrees of the Courts 
below and decree the plaintiffs’ claim with 
costs. We allow them six months from 
this date for payment of the mortgage- 
money, namely Rs. 700. The costs in this 
Court will include fees on the higher scale. 
The decree will be drawn up in the terms 
of Order XXXIV, rule 7 of the Code of Civil 


Procedure. 
Appeal allowed, 





MADRAS HIGH COURT. 
APPEAL AGAINST ORDER No. 242 or 1909. 
April 25, 1911. 
Present:—Mr. Justice Munro and 
Mr. Justice Sankaran Nair. 
KONDAMA NAIDU AND otHERs— 
APPELLANTS 
versus 
KALAXSHM1 AND OTHERS— 


RESPONDENTS. 
of —Construction 



















of decree— 


maintenance decree the decree- 
s for sale of certain properties 
liable to be sold under the 
tor had notice of these 
tothe sale. Inasub- 
vas contended that the 
hot authorise the sale of property: 

mat the plea was untenable. 


Iyyar v. Naigammal, 24 M. 683, 


preal against the order of the District 
et of Trichinopoly, in B. P. No. 125 of 
C.M.P. No. 236 of 1909, C.M.P. No. 
009, dated the 20th September 1909, 


. 1 of 1889 on the file of the Dis- 
€ Trichinopoly. 
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Mr. K. N. Aiya, for the Appellants. 

Mr. J. Natesa Azyar, for the Respondents. 

Judgment,.—lIt appears that there 
have been previous applications for sale and 
that the sale has been ordered, the decree 
there being construed as directing a sale. - 
This being so, if the 6th respondent in the 
lower Court (second respondent herein) kad 
notice of these previous applications, he cannot 
now be heard to say that the decree does 
not direct sale of the propérties made liable ` 
for maintenarce, Subbrama ` Iyar v. 
Nagammal (1). The District Judge says it is 
not shown that the respondent had notice. 
It does not appear that any evidence has 
been taken on the point and neither ` 





as may be adduced, whether the sixth respon 
dent in the lower Court (second respondent 
herein) had notice of the prior application for 
sale. 

The finding should be submitted within'six 
weeks and seven days will be allowed for 
filing objections. 

In compliance with the direction con- 
tained in the above judgment the District 
Judge of Trichinopoly submitted the follow- 
ing FINDING 

The appellants have filed six documents. 
The respondents have let in no evidence. 

I am asked to find whether the sixth res- 
pondent in this Court (second respondent 
in the High Court and 21st defendant in the 
original suit) had notice of the prior applica- 
tions for sale. Sale of the properties charged 
under the decree was ordered on 13th Oc- 
tober 1894 under Exhibit B after attachment 
had been by an order of 23rd July 1894 (Ex- 
hibit A) and sale tcok place on 28th Novem- 
ber 1894 (vide Exhibit Æ) and was con- ` 
firmed cn 13th December 1895. in Exhibit 
F (N.B. 94 is an obvious mistake for 
95). I find thatthe sixth respondent be- 
came aware of this sale before it took place, 
because he putin a petition (Exhibit C) 
dated 10ih November 1894, alleging that 
he became aware on 5th November 1894 
of the intention to bring the properties to 
sale and asking that satisfaction might be 
entered up for Rs. 1,400 and that the attached, 
property might be ordered to be sold for 
ihe balance. This petition was withdrawn 


on 27th November 1894. When execu- 
(1) 24 M. 683, 
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If they do, and if they have been agriculturists 
for generations, the presumption aforesaid is 
generally made; but here, though these 
Sodhis have held land in the village for nearly 
90 years, they did not come in with the 
founders, they are only kabza maliks, they 
number only five families, holding 100 acres 
of land out of a village area of 3,000 acres. 
Then there is no positive evidence one way 
or the other whether they live solely by 
agriculture; one would imagine it woulda 
difficult for five families to live epstisheg pts 
of so small an area as that statethe defen As 
to abandonment of Janeo and ‘ual 
exercise of priestly functions see the ana- 
logous case Gopal Singh v. Sukha Singh (3) 
dealing with Brahmans who had become 
Sikhs. I do not think much can bg inferred 
from the adoption of irregular , oarriage 
customs ; and, after considering the facts and 
results of Civil Appeal No. 60 of 1902 
aforesaid, which was compromised in a 
manner very unfavourable to the reversioners, 
I cannot see that it helps plaintiffs. 

Of the rulings quoted by Counsel the 
following relate to Sodhi Khatris :— 


Harvans Singh v. Harnam Singh (4) 
(Tahsil* Zira, District Ferozepore); Sodi 
Kartar Singh v¥. Sher Singh (5) (Tahsil 
Muktsar, District Ferozepore) ; Civil appeal 
No. 2647 of 1884 (District Ferozepore) ; 
Sardar Singh v. Muharaj Das, (2) (Tahsil 
Batala District Gurdaspur). In Harvans 
Singh v. Harnam Singh (4) a Full Bench 
case, it was assumed for the purposes of the 
reference that the parties followed custom, 
the ruling is of no use to us here. In Sodi 
Kartar Singh v. Sher Singh (5) it was found, 
upon instances and the opinions of aged and 
respectable persons, that reversioners could 
control alienations. I cannot see how this 
case helps the plaintiffs, as it was decided 
on its own special facts. The unpublished 
judgment seems to me to have no bearing 
on the case before me; and Sardar Singh v. 
Maharaj Das (2) is all in favour of defend- 
ant. In that case I explained what was, 
in my opinion, the proper way of ; 
these cases, 
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(6), Nihal Chand 
v. Bhagwan Singh (7) and Uttam Singh v. 
Jhanda Singh (8) all from Hoshiarpur. In 
Nihal Chand v. Bhagwan Singh (Í) one test 
in questions like the present was stated to be 
the adoption of agriculture as a means of 
livelihood for several generations; that is to 
say, the absence of this incident was held to 
be fatal to the plea that custom was 
followed. But it must not be supposed that 
in all cases the existence of this incident is 
sufficient in itself to prove the opposite. 

Considering all these authorities and the 
facts of the present case, and the entire 
absence of positive proof of the adoption of 
agricultural custom by this family, I have no 
hesitation ‘in agreeing with the learned 
Divisional Judge that these Sodhis of Mouza 
Bhamipura, Tahsil Jagraon, District Ludhiana, 
do not follow agricultural custom in connec- 
tion with alienations of, or succession to, 
ancestral immoveable property but follow 
Hindu Law; andlthat collaterals in the fourth 
degree do not exclude daughters. 

I dismiss all three appeals with costs. 

Appeals dismissed. 
(6) 122 P. R. 1893. 


(7) 33 P. R. 1907; 9 P. L. R. 1908. 
(8) 21 P. R. 1896. 
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tion was again taken in 1897 this re- 
spondent was served personally with notice 
(Exhibit H) upon an order which is Ex- 
hibit G but no attachment or sale took 
place. _ The application for sale in 1894 being 
within one year of the previous execution 
proceedings no notice was required by law 
to bə given to the judgment-debtors. The. 
sixth respondent, therefore, had the legal 
notice that the law requires, and he cannot 
plead want of notice. He himself asked 
that the sale should proceed and he cannot, 
therefore, now raise the objection that the 
decree does not direct sale of the properties 
made liable for maintenance. My attention 
has, been called to certain remarks in the 
decision in Ramasamy Naick v. Ramasawmi 
Chetty(2)to the effect that notice, that further 


“execution is to be applied for, will not be 


sufficient to make the order to sell certain 
property res judicata against a defendant. 
As inthe present case the sixth respondent 
Was clearly aware that execution was being 
taken by way of sale, I consider that the 
ruling has no application to the circumstances 
of the present case. 

I answer the reference in the affirms- 
tive. 

This appeal against order “coming on for 
final hearing after the return of the finding 
of the lower Court, the Court delivered the 
following 

Judgment.—Accepting the finding 
we allow the-appeal and remand the exe- 
cution petition for disposal according to 
law. The appellants will have the costs of 
this appeal 


Appeal allowed, 
(3) 80 M. 255 at p. 258; 2 M. L. T. 167; 17 M.L. J. 
201. 
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Preseni:—Sir Arnold White, Kr., Chief 
Justice, Mr. Justice Munro and Mr. Justice 
Sankaran Nair, 

Tae ZEMINDAR or NUSVID— 
APPELLAST 
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Tas SECRETARY or STATE ror INDIA, 
REPRESENTED BY THE COLLECTOR or 


KISTNA— RESPONDENT, 
Madras Act (VII of 1865), ss, 1,and 2and Rules 


CASES, 633 


framed wnder the Act—Levy of water-cess by Govern- 
ment —“Arrears of water-cess”, meaning of —Right to 
levy cess retrospectively to the date of order. 

The right vested in Government under Madras Act 
VII of 1865 and the rules framed thereunder to levy 
water-cess can have effect only from the date of the 
levy. This levy cannot operate so as to entitle 
Government to claim arrears for a period antecedent 
to the levy. 

The word ‘arrears’ insection 2 of the Act means 


- payments which have become due and have remained 


unpaid after the levy was made, 

Harrison v. Stickney, 2 H. L. Cas. 108; Rajah Srimat 
Vencatraya Appa Raov. Secretary of State, 26 M. 51, 
distinguished. 

Per Sankaran Nair, J.—The language of section 1 of 
Act VII of 1865 does not mean that the liability to 
pay water-cess attaches itself the moment that 
Government water is used. 

Government cannot, atany time at thej asure, 
imposa the cess, the cess has to be in a an 
the fasli, i. e., before the crop on thx 4 R . 
harvested. rs 

On appeal from the jug 
Subordinate Judge of Kistnad es, 

Mr. K. N. Aiya, for the & ant 

The Hon'ble the Adoh ah at phy 

kak pa ONS 
P. S. Sivaswami Aiya! ove oy 
Pleader (Mr. 0. F. NY N NAN 
pondents. a ats AN x N 4 N 
J uda N Ry AN AN A y 
White, C. I — THA 0 nes aÑ WA 
plaintiff claims 2 aan oF ot 6 0.60 j 
declaration that the lands for Wirt gi 
has been paid are not liable to wate c 
The Subordinate Judge dismissed the su. 
and the plaintiff appeals. The claim fora 
declaration was not pressed in appeal. 






















Water-cess on the landsin question 
collected in 1895, but it was refunded 
ground that it had been illegally 
(See tho order of the Tahsilg 
bit L. L., dated the 18th June 
order states that the order 
the tax was. made by t 
order of the Officer who 
on the ground that th 
collected is not ing 


the Collector made an or 
single water-tax should be charged on th 
during the previous ten years and fas 
(apparently taking things back to 
when tax had been collected, an 
under the order of the Officer, 
ment), See Exhibit A, A. A. |; 
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emption. It does not apply to a case in which a 
pre-emptor is claiming to enforce his right of pre- 
emption by suit against an original vendee or a second 
vendee who has an equal right of pre-emption with 
such pre-emptor. 

‘A. sold some land to B. on 12th June 1906. B. sold 
it to O. on 17th June 1907. On 9th June 1908 D. sued 
to preempt the sale in favour of 0., on 11th June 
1908 C. re-sold the land to A. in recognition of A’s 
right of pre-emption. A. and D. had equal rights to 
pre-empt the sale to C. A. was impleaded as defend- 
ant in D.’s suit: 

Held, (1) that as As right of pre-emption existed 
prior to the institution of D.’s suit and as the re-sale 
in As favour was effected in recognition of that 
right, the rule of lis pendens had no application. 

Mahmud Khan v. Khuda Bakhsh, 26 P. R. 1608, 
Muhammad Khan v. Sardar, 7 P. R. 1910; 5 Ind. Cas. 
249, followed. : 

Ghasitey v. Gobind, 30 A. 467, not followed. 

(2) That as there was only one pre-emtor D. 
before ihe Court, section 14 of the Pre-emption Act 
did not apply. 

Second appeal from the order of the Divi- 
sional Judge, Ferozepore, dated 15th Febru- 
ary 1909, reversing that of the Sub-Judge, 
Ist grade Ferozepore, dated 30th November 
1908, dismissing plaintiff's claim. 

Bakhshi Tek Chand, for the Appellant. 

‘Bhagat Govind Dass, for the Respondents. 

Judgment.—tThe facts of this case 
are briefly these. The land in suit consists 
of two plots :— - 

(1) 41 kanals, 1 marla of land comprised in 
khewat No. 471 khasra Nos. 4586, 4587 and 
4609, and (2) 58 kanals 15 marlas of land, 
eing 3/10th of 195 kanals 19 marlas com prised 
hewat Nos. 472, 476, khewat No. 471 also 
s khasra No. 1225, consisting, of 48 
marlas of land, which is not in 






























suit originally belonged to 
d Thumri, sons of Ram 
s. 8 and 4, who sold it to 
luk Singh, defendant 

06. On the 17th 
ld this land to 
No. 2, for 
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the land to defendants Nos. 3 and 4 in recog- 
nition of their right cf pre-emption. On the 
2nd July 1908, on which Sujjan Singh’s suit 
was fixed for hearirg, Sunder Singh and 
Thumri were impleaded as defendants by 
order of Uourt, and they put in their pleas on 
29th July, urging that the plaintifi’s right 
of pie-emption was not superior to theirs, ard 
that as against them his suit should be dis- 
missed. In replication, it was urged by the 
plaintiff inter alia, that the re-sale in favour of 
defendants Nos. 3and 4 by the original vendee 
Harnam Singh, having been made pendente 
lite was invalid and could not affect his right 
of pre-emtion. He did not, however, dispute 
that the right of pre-emption of defendants 
Nos. 3and 4 was equal to his. The first Court 
framed several issues, of which the second 
and third issues, which only need be noticed 
at this stage of the case, were:— 

(2) Whether the re-sale in favour of de- 
fendants, Sunder Singh and Thumri, was not 
binding (on the plaintiff) and was bad by 
reason of having been made pendente lite; and 

(3) whether the re-sale in question was a 
bona fide transaction * * * * * * P 

On these issues, the Court held that the 
re-sale by the first vendee in favour of Sunder 
Singh and Thumri was a tona fide transaction 
and that, upon the principle laid dowr in 
Mahmud Khan v. Khuda Bakheh (1), the 
doctrine of lis pendens did not apply to the 
said re-sale. The Court further held that 
as the plaintiff had failed to prove that his 
right of pre-emption was superior to that of 
defendants Nos. 3 and +4 his suit could not 
succeed against them, and it, therefore, dis- 
missed the suit. 

On appeal, the Divisional Judge agreed 
with the first Court in holding that the re- 
sale to defendants Nos. 3 and 4 was a bona tide 
transaction and that the rule of lis pendens 
did not apply to it, because, in the language 
of the learned Judge, “ defendants Nos. 3 and 
4 having asserted their pre-existing right by 
the purchase of the llth June 1908 
are in as good a position as if they had 
brought a suit for pre-emption.” The Di- 

weet dee further laid down that defend- 
d 4 “ must in fact be classed as 
equally entitled with plain- 
mc of section 14 of the 
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asks for a refund of the cess paid by him 
under protest for the period antecedent to 
this order, that is for the 11 years up to’and 
inclusive of fasli 1312; he does not. now 
dispute his liability to pay the tax from and 
after the receipt of the order of the 6th 
‘ March 1903. The Government claim the 
. right to collect the tax for 11 years as 
arrears of water-cess payable under Madras 
Act VIL óf 1865. The circumstances in 
which the tax was collected in 1895, and 
refunded on the ground that the collection 
was illegal, are not very clear. But I am 
quite prepared to hold, for the’ purposes of 
this case, following K. Ohidembara Rao v. The 
Secretary of State for India in Council (1) that 
the action of the Officer of Government in 1695 
did not bind Government in the sense that 
they could not thereafter levy at pleasure on 
the land a separate cess for the’ water. But 
I am not prepared to hold that the order of 
the Collector, notwithstanding the fact that 
it was not repudiated by Government till 
-8 years later, was ineffective for all purposes. 
Assuming that what was done prior to 1895 
amounted to a levy of-a separate cess for 
water under the Act, Government have, in 
my opinion, not made out (and the onus is 
‘clearly on them) that whereas the Officer who 
made the levy was the authorized agent of 
Government in that behalf, the officer who set 
aside the levy and directed the refund was 
not. T ag s 3 : 
Government have recently levied a separate 
for the water and the question jis—and 
sas the main question argued before us 
his levy, under the powers conferred 
or under the rules, which by the 
meng are empowered to make, 
ectively so asto entitle the 
m “arrears”. < i 
er fiscal enactment in 
as been given.. The 
It is a .charge 
the fact whether 
time being has 
ply or use of 
ach a charge 
ight, specially in cases 
e there had been a change of ownership, 
epinion, in many cases work a hard- 
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so irrigated a separate cess for such water.” 
They. are under no obligation to levy. this 
separate cess. Rules have been made as to 
the circumstances in which.and the rates at 
which the separate cess is to be levied. “It 
was not suggested that the making of ` these 
rules constituted a levy of the cess. If. I am 
right in my mind that we cannot hold on the 
evidence that the tax continued tọ be 
“levied” from 1895 or some earlier date; on- 
wards, there can, I think, be no question 
(in fact I don’t think the Advocate General 
contended otherwise) that the Collector’s 
~order of the 6th March 1903 constittited the 
levy. We are asked by the Advocate- 
General to hold that the tax.is payable for 
a period of time before it was “levied”, in 
my opinion, there is nothing in the. Act or 
the rules, which would warrant such a con: 
clusion. l : ; 
I think the word “arrears”, in section 2 of 
the Act means payments which have become 
due and have remained unpaid after the ‘levy 
.was made. The section provides | that 
arrears of water-cess payable under the Acl 
shall be realised in the same manner as 
arrears of land revenue. Under section „€ 
of the Land Revenue Act (II of 186%) the 
land-holder pays the-Jand revenue due or 
his land or according to the kistbandi or other 
enjoyment.” Section 4 provides that wher 
this revenue is not so “paid” it is to be 
deemed to be an arrear of revenue. Unde: 
the Land Revenue Act an arrear is kist nol 
paid under an engagement. I think ar 
“arrear” of water cess under the Act of 1867 
has the same meaning. The engagemen' 
may, of course, be express or implied, bat |: 
do not think the mere use of the water, a 
any rate when the use was under the bon: 
fide belief—a belief brought about by th 
action of the officer of the Government—tha 
Government did not intend to charge for th 
use, constitutes an engagement, The cas 
of Harrison v. Stickney (2) and the othe 
anthorities cited by the Advocate- General 
with all respect to him, seem to me to hav 
very little bearing on the question we hay 
to decide. T, of course, accept the propositio 
that there is ro rule of law which prohibit 
a retrospective rate, that is, a rate for th 
purpose of raising funds for the purpose c 
discharging 2 liability ‘already incurre 
But the contention on behalf of Governme 
" (2) 2 H. L. Cas, 108, 4 


a Khatri cases that 


e m this connection, 6. g. 


Vob BR. 1906. : 


TAT 84 P. R. 1898. AN 
(5).60 P, R. 1896. 
ý : ded 
Jivil 
, the 


tirst Court to decide what share the plaintiff 
was entitled toin the land in dispute and also 
as to whether the price mentioned in the 
second deed of sale had been paid or fixed in 
good faith. 

From that order of remand defendants 
Nos. 3 and 4 have preferred an appeal to this 
Court, and we have heard full arguments on 
both sides on the main questions involved in 
the case. Those questions are (1) whether 
the re-sale by the original vendee in 
favour of defendants Nos. 3 and 4 was bad in 
law by reason of its having been made pen- 
dente lite, and (2) whether, if the rule of 
lis pendens did not apply to the re-sale in ques- 
and it was not, therefore, invalid, the plaintiff, 
having an equal right of pre-emption with 
defendants Nos. 3 and 4, was entitled to share 
in the land in dispute under section 14 of 
the Punjab Pre-emption Act. 

Upon the first question we think that the 
view taken by the Courts below is correct, 
namely, thatsince the re-sale, in favour of 
defendants Nos. 3 and 4, was made by Har- 
nam Singh in recognition of their pre- 

‘existing right of pre-emption which was 
admittedly superior to his, the mere 
fact that that re-sale was made after the 
plaintiff had brought his suit for pre-emption 
against Harnam Singh to enforce his own 
right of pre-emption was not of itself suffi- 
cient to vitiate the said re-sale as one opposed 
to the doctrine of lis pendens. In support of 
his position that the rule of lis pendens ap- 
plied to the re-sale by Harnam Singh the 
plaintiff’s Pleader has relied on the decision 
of the Allahabad High Court in Ghasitd v. 
Gobind (2), of which the head-note runs as 
follows :— 


“ After the filing of a suit for pre-emption, 
but before service of summons on the 
defendants, the defendant-vendee re-sold 
the property claimed to a second vendee who 
had equal rights as a co-sharer wit lain- 
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This ruling is, no doubt, in favour of the plain- 
tiff, but as it is opposed to the principle laid 
down in the decisions of our own Court in 
Mahmud Khan v. Khuda Bakhsh (1); and 
Muhammad Khan v. Sardar (3), and as we 
concur in tbe view adopted in the two last 
mentioned cases, we must, with all due res- 
pect to the learned Judges of the Allahabad 
High Court, decline to follow their ruling. 
In the Allahabad case the position of a per- 
son entitled to.a right of pre-emption in res- 
pect of a particular sale who asserts that 
right privately and in recognition of whose 
right the original vendee re-sells the subject 
of’sale to him, has not been kept in view. 
and it has been assumed that the second ven- 
dee had acquired rights in the property sold 
simply by reason of the re-sale in his favour, 
thus deriving title under the first vendee by 
the alienation made by him pending the suit. 
In our opinion, thisis an erroneous view of 
the legal position of a pre-emptor-who suc- 
cessfully enforces his right of pre-emption 
against the original vendee by obtaining a 


` re-sale privately in his favour, the correct view 


being the ose which is fully explained in 
Mahmud Khan v. Khuda Bakhsh (1). 
The following extracts from the judgment of 
the Division Bench in that case have a direct 
bearing upon the point before us. 

“Put broadly and briefly, the doctrine 
of lis pendens forbids creation of ne 
rights over property already the subjec 
suit, pendente lite, which are calculated t 
the rights.of the claimant. It dog 
if we considcr fora moment w 
could not, apply to the ass 
which existed prior to theg 
pending suit” * 

“ No doubt he (th 
further rights as 
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, is that they have power to collect the rate for 
a period before the levy is made. Raja Suranent 
Venkata Papayya Rau v. The Secretary of State 
for India (3) does not touch this point, as in 
that case I understand it, there was no claim 
for “arrears”. In that case, the right of 
Government to levy wet assessment and 


supply water was held to bea right by way 


of easement and nota right under the Act. 
As regards the rules, they would seem to 
contemplate two classes of cases—cases where 
cultivators of land registered as dry apply.for 


water (Rule VI, Standing Ordersof the Board > 


of ` Reyénue, | Volume lI, page 3) and cases 
where water is taken before an application 
is made (Rule V). The present case ob- 
vigusly does not fall within rule I. 
úly rule which applies would seem to be 
ule V under which Government have taken 
power to levy a penal right. 

The defence that the plaintiff did not pay 
under coercion was rot pressed. I would 
allow the appeal, as regards the claim for the 
period prior to March Gth, 1903, that is, 
Rs. ‘9,391-10-4 and interest at 6 per cent. 
from date of plaint up to date of payment on 

‘Rs. 9,118-1-8. Time for payment is 6 weeks 
from this date. Respondent will pay the 
Court fee on the claim for refund here and 
in the Court below. In other respects the 
parties will pay their own costs. 

Sankaran Nair, 4, For the Agraharam 
village of Veluporam quit rent was charged 
and nam patta issued in the year 1859 by 

‘the Inam, Commission. In that patty the 
lands situate.in the said Agraharam were 

-entered as dry land. In 1868 the wet ayı- 
cut of the Agraharam village was fixed at 
177 -acres and from that date in all the 
accounts of the subsequent faslis it was shown 

-that 177 acres were exempted from water-tax, 
that is, were lands for which water had to be 
supplied free from sources of irrigation belong- 
ing to Government. On the 3rd Jane 1892 
tke Deputy Collector Mr. Sarya Rao Naidu 
localised the mamool wet and passed an order 
: declaring’ that the extent aforesaid was 
-exempt from any water-tax. However, on 
31 acres out of this land water-cess appears 
to have been collected sometime after. But 

-on the 27th June 1595, the Collector passed 
orders refunding to the inımdar owner of the 
‘village Rs. 124-0-8, the amount of tax collect- 
_ed as in his opinion no cess ought to have 

(3) 26 M. 51, 
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“the amount collected by the defendant from 
was not an error. 


‘Collector ard that 7 


therefore, bi 


-is supplied or used for irrigating land 


nagu, out + 
~ gamod v gons yous 


10 OU jo moug 1 
mo 0} guguua9A07) 
goazed oye redo 
maas0yn PY 
noy 044 Aq 
„been levied. In 1903 another cê S20P 
` that the Deputy Collector’s order of 18%. s14} 
passed under a wrong impression and yp 
out proper inquiry and canéelled it and ` 
levied from the plaintiff (¢namdar) the charge 
which he was of opinion ought to have been `, 
paid on the extent of land which was irrigated 
during the ten previous faslis. 
The plaintiff now brings this suit for a 


declaration that the lands in his Agra- 
“haram village were wrongly entered in 
the patia given to him by the Inam 
Commissioner’ as dry lands; that they. 


were really mamool wet lands, that is to say, 
lands in respect of which he is entitled to be 
supplied with water by the Government to 
carry on wet cultivation without any liability 
to pay water-cess; and to recover from the 
Secretary of State the sum of Ra. 9,391-10-4 














the plaintiff_on account of water-cess for 1 
years from faslis 1302 to 1312. 

The Subordinate Judge found th 
entry in the patta by the Inam Com 
His finding on 
is not challenged in appeal 
to the plaintiff's contention 
of wet cultivation was fin 
full consideration in 
was afterwards acte 
upon by the CoJkéctor and such decision js, 
ing upon the defendant, he 
held that e {nam Commissioner was the“ 
proper person empowered by the Government 
ito deal with these questions and the Colleckér’ s 
action in this matter based, as it was, yon an 
erroneous principle was ea atres, “and not, 
therefore, binding upon the ‘defendant. 
Against this finding also no.gbjection has 
been taken before. 
fore, which has 





ee oe: destion, there- 
w termined is the 
co 


.plaintiff’s right H ver ihe amount 

levied for water-cess. This cess is levied | 
under Act VIL of 1865 which is an Act to / 
- enable the Government to levy a separate £ 
cess for the use of water supplied forirriga- |“ 

tion purposes in certain cases. | 


Section l-of the Act declares that when 
water from a source belonging to Government 
“it shall 
be lawful for the Government to levy at 
pleasure on the land so irrigated a separate 
cess for such water” and it also provides that 
the. Government may prescribe the rules 
under which andthe rates at which it shall 
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them in reference to the same property‘ 
x * # * * * 
In claims for pre-emption the right of any 
particular claimant isnot prejudiced “ qua 
his own right, by the assertion by’ another 
claimant of his own pre existing rights. ” 
* * * * * * 
“No doubt the sale to the appellant, 
Muhammad Khan (the second vendee), would 
be useless to him if that were the basis of 
his title, but here his title to pre-empt was 
existent prior tothe suitand is independent 
both of it and of the subsequent sale which 
was only executed in recognition of the asser- 
tion of his right, ” = = * 
The plaintiff's pleader has tried to dis- 
tinguish Mahmud Khan v. Khuda Baksh (1) 
from Ghasiti v. Gobinda (2) and from 
the present case, on the ground that 
whereas in the first mentioned case the pre- 
emptive right of the second vendee (Mahmud 
Khan) was held to be superior to those of the 
pre-emptors (Amir Buksh and Khuda Baksh) 
who had brought separate suitsfor pre-emption 
against the original vendee in the Allahabad 
case, as also in the present case, the rights 
of the second vendee were only equal to those 
of the plaintiff pre-emptor. In our opinion 
this distinction is immaterial ; and the ratio 
decidendi in Mahmud Khan v. Khuda Baksh 
(1) applies as well to acase in which the pre- 
mptive right. of the second vendee claiming 
er a private re-sale to himself is equal to 
the pre-emptor who enforces his right 
toa case in which the former’s 























in Muhammad Khan v. 
is a sequel to Mahmud Khan 
the pre-emptive right 

fahmud Khan, was 
Amir Buksh and 


rations made in 


INDIAN CASES, 


emption is superior to that of the’ 


[1911 


pre-emptors and of the second vendee were 
adjudicated upon that basis. What Mahmud 
Khan v. Khuda Baksh (1) really decided 
was, that the doctrine of lie pendens did not 
apply in that case because the second vendee 
relied in answer to the plaintiff-pre-emptor’s 
suit for pre-emption not upon the re-sale 
made to him after the institution of the suit, 
but upon his own right of pre-emption which 
existed prior to the date of the said suit and 
in recognition of which the re-sale took place 
in his favour, whether that right was superior 
to or equal with that of the plaintiff pre- 
emptor was, upon the principle enunciated in 
the aforesaid decision, perfectly immaterial. 
We hold, therefore, that the second sale made 
by Harnam Singh in favour of defendants 
Nos. 3 and 4 during the pendency of the plain- 
tiffs suit for pre-emption was not bad by 
reason of the rule of lis nendens which, in our 
opinion, has no application in this case; and 
we, therefore, decide the first question in 
favour of defendants Nos. 3 and 4. The ruling 
of the Allahabad High Court in Narain Singh 
v. Parbat Singh (4), which was incidentally 
relied upon by the plaintiff's Pleader, is not 
in harmony with the principle laid down 
in the above-mentioned decision of this Court 
and we are not prepared to follow it. 


Upon the second question, namely, whether 
on the facts found in this case and in spite of 
the re-sale in favour of the second vendee be- 
ing perfectly valid, thè plaintiff has a right 
to share in the land sold under section 14 of 
the Pre-emption Act. we think that the Divi- 
sional Judge’s view is erroneous. The sec- 
tion in question clearly applies only to cases 
in which several pre-emptors having institute 
ed separate suits for pre-emption in respect 
of one particular sale are found by the Court 
to be equally entitled to the right of pre- 
emption. It does not apply to a case in 
which a pre emptor is claiming to enforce 
his right of pre-emption by suit against an 
original vendee or a second vendee who has 
an equal right of pre-emption with such pre- 
emptor— Khan Zaman v. Fateh Sher (5). 


therefore, the plaintiff, 
tor before the Court, 
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be levied, under section 2 arrears shall be 
realised in fhe same manner as land revenue 
is realized.. The rules, therefore, so far 
as they are authorised by the Act, have 
the force of law. Under these rules a cultiva- 
tor may apply for water to` the head of ‘the 
village who is required to submit it to the 
Tahsildar. In certain cases the . Tahsildar 
has to submit them to the Public Works 
Department. And’ the Tahsildur may then 
pass final orders on the application. 
are printed forms of application on which 
orders have to be passed. In that application 
the applicant has to state the ‘area for which 
water is wanted and whether it is required 
only-for one year or not. Ifit is not stated 
-to be for a year only water will continue to 
be supplied for the succeeding years without 
any .fresh application. There are water 
- rates per acre fixed for the: extent for which 
ater is supplied. Thus, the applicant knows 
à cess he has to pay for the water that 
e supplied to him. When water is 
land without the sanction of the 
ouble water rate is charged for 
ach of rules or for other 














water rate may be levied. 
1 contends that when 
ivation of the land a 
ut fa 9 the ` attaches 
pap AYE “and that such liability is 
qe. reason of thée\engagement 
1 wsultivator who applies for the 
‘us the Government as evidenced 
vent of his application in the first 
govt ‘che supply of water in accordance 
“eu gar by the imposition of the cess 
/ ‘section - 1, clause (b) after the Collector 
(satisfied * himself that the conditions 
erred to Pee exist when the water 
ý used without Rh sanction of Govern- 
ment. If the Advocate-General is right, 
k4 Government may enforce that liability at any 
N WA time and no official unlessspecially authorized 
N to do so can waive ib. 
The words of the section are that ‘ “it shall 
e lawful for the Government to levy at 
pleasureon the-land irrigated a separate cess.” 
These words do not support the contention 
advanced that the liability attaches itself the 
moment water is used. 
Tam algo satisfied that the Government 
cannot any time at their pleasure impose the 
. cess; the cess,\in my opinion, hasto be imposed 
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_ within the fasl’, (i. e.,) before the crop on. 
the land has been harvested. 


‘Tf this view is 
right that would also show that the liability 
arises only by the imposition and not by the 
use of the water; otherwise the’ Government 
would be able to recover it at any time. This 
appears to be the case from the words of the 
section itself and also from the rules, section 1 
elause (b) provides that in the circumstances 
therein referred to, the Collector has to 
satisfy himself that the irrigation is-beneficial 
to and sufficient for the requirements of the 
crop on the land irrigated. This can only be 
properly done when the crop is on the land, 
as it appears to me that ib was not contemplat- 
ed that the. Collector is to decide these 
questions by taking evidence after the year is 
over. Whether the irrigation is beneficial 
and whether it is sufficient for the require-, 
ments of the crop can only be ‘satisfactorily 
settled by personal - inspection. It would 
depend upon various circumstances about 
which evidence can scarcely be forthcoming 
afterwards. The fact .that thé jurisdiction 
of the Civil Courts is ousted in this respect _. 
also supports this view.. This is also consis- 
tent with the rules. which require that 
jamabandi, i. e., the annual settlement “must 
be completed within the fasli year at the 
latest’; and that such annual sottlemert 
should be conducted. with a view to ascartain 
and record the demand of all tlie items of 
land revenue within the Taluks. (The 
word “all” italics in the rule itself). A 
different rule cannot apply to clausa (a) of 
section (1). It seems to me. to bə clear, 
therefore, that if lands have been cultivated . 
with water from Government sources then it 
is the duty of the Government officials at the 
time of the jamabandi within the fasli and 
before the crop is harvested to impose the 
charge liable if such water has been used 
without the sanction of the authorized 
officials. 

The fact that there is another rule which 
provides for the persistent breach of the rules ` 
would elso go to show that double water rate 
is to be imposed within the fasii. Under the 
Act, therefore, the Collector was not authorised 
te levy the water-cess for ten years. 

‘If the plaintiff Inamdar may now be 
declared liable for water which was used 
by the cultivators how is he to apportion the 
liabilily or recover any additional rent from 
tke tenants, . It would be extremely dificult 
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pt the sale made in his favour 


Held, that the doctrine of lis pendens appli 
and the plaintiff was entitled to a decree 
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a- ~y «asert- 
ing his pre-emptive Tight against the origi- 
nal vendee but without bringingasuitfor pre- 
emption in Court. The plaintiff’s Pleader does 
not seriously support the Divisional Judge’s 

“view on this point, and we have no hesita- 
tion in holding that section’ 14 of the Pre- 
emption Act does not apply to the facts of 
this case. 

For the foregoing reasons, we accept this 
appeal and, setting aside the lower Appellate 
Court’s order of remand, dismiss the plain- 
tiffs suit. As the plaintiff wag justified in 
bringing his suit for pre-emption against 
Harnam Singh, and as his right has been de- 
feated only bya private re-sale by Harnam 
Singh to defendants Nos. 3 and 4, against 
whom the plaintiff had prima facie a good 
ground for proceeding with his suit, we think 
that the parties should bear their own costs 
throughout and we direct accordingly. 

Appeal. accepted. 


CALCUTTA HIGH COURT. 
MISCELLANEOUS Cryin Appeat No. 217 
or 1910, 

February 17, 1911. 
Present:—Mr. Justice Mookerjee and 
Mr. Justice Teunon. 

DEOKI NANDAN SINGH—Junpamenr- 

DEBTOR—APPELLANT 
versus 
BANSI SINGH —DECREE-HOLDEk— 
RESPONDENT. 

Civil Procedure Code(Act V of 1908), ss. 2, 47—Decree 
—Order—Ezxecution of decree—Order assessing value of 
property to be sold—Appeal. 

Every judicial order, made in the course of execu- 
tion proceedings, is not an order under section 47 
of the Oode ; for an order to be a decree it must con- 
clusively determine the rights of the parties. 

An order made in execution of a decree, by which 
the Court assessed according to the statement of the 
decree-holder, the value of the property directed to 
be sold ander the decree at a certain figure is not 
one falling under section 47, and consequently i is not 
appealable. 

Appeal from the order of the Sub-Judge of 
Gya, dated May 1Cth, 1910. 

Babu Kalwant Sahay, for the 

Babus Joy Gopal Ghosha 
Mukerjee, for the R 
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acertain figure according to the statement of 
the decree-helder. 

A preliminary objection has been taken to 
the hearing of the appeal on the ground that 
the order is not one under section 47 of 
the Code of 1908, that it is not a decree with- 
in the meaning of section 2 of the Code and is 
consequently not appealable as such. In 
support of this view reliance has been placed 
upon the decision of the Madras High Court 
in the case of Sivagami Achi v. Subrahmanta 
Ayyer (1). 

In support of the appeal, reliance has been’ 
placed, on the other hand, upon the cases of 
Sivasami Naiker v Ratnasami Natker (2), 
Ramessur Proshad Narain Singh v. Rat 
Sham Krishen (8) and Ganga Proshad v. 
Raj Comar Singh (4). 

In our opinion, the decision of the question 
whether the order in controversy is a decree 
within the meaning of section 2 of the Code 
must depend upon its nature and contents. 
The learned Vakil for the appellant has con- 
tended that every judicial order made in the 
course of execution proceedings is an order 
under section 47 of the Code and is conse- 
quently appealable as a decree. In view of 
the decision of this Court in the case of 
Beharilal Pundit v. Kedar Nath Mullick (5) 
this position cannot possibly be maintained. 
It was there pointed out that an interlocn- 
tory order in the course of execution proceed; 
ings which decides, for instance, a point 
law arising incidentally or otherwise ig 
decree within the meaning of secti 
the Code of 1882. Itis reaso 
from the terms of section 2 t 
-be a decree must conclusive 
rights of the parties. 
were adopted, the resi 
‘appeal would be pr. 
in the course of 
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to ascertain their liabilities inter se and, even 
if ascertained, recovery of arrears for a 
comparatively long time would in soma 
cases be impossible and in other cases 
difficult. if the Government demand is 
collected during the fasli thes: difficulties are 
avoided. . 

If the charge could be levied years 
after, if the Collector, as he claims in this 
case, is entitled to recover in Fasli 1313 
the water-cess for fuslts subsequent to 
Fasli 1302, a bona file’ purchaser may be 
called upon to pay the cesses due long before 
his purchase of which he had no notice and 
about which there may have been previous 
orders (as in this case) exempting the owner 
from payment. 

These considerations support the infer- 
ence derivable from the natural meaning 

Pi of {he words that the liability arises from the 
. Josition of the cess not by the use only and 
Mit the cess has to be imposed before the 
) thpiry of the Fasli year when the crop is on 
= ene land. 
t It also appears to me that the rules fram- 
id by the Government under the Act which 
have got the force of law insofar as they 
"are authorized by the Act itself show that 
/the plaintiff is not bound to pay this assess- 
' ment, The rules which I have set forth 
above contemplate two classes of casos. 
Whether water is used with sanction applied 
for and granted and water is used without 
such sanction. 
The present case does nut fall within the 
first class where the cess payable is as- 
certained, nor within the second class which 
refers to unauthorized use of water. The 
“Tahsildar is the person to sanction the appli- 
cation for water, but an officer to whom he is 
subordinate, the Deputy Collector, had issued 
orders, under which water had to be supplied 
to the plaintiff and when the Tahsildar on 
one occasion collected a water-cess, the Dis- 
trict Collector directed a refund. It cannot 
ba said that there was any unauthorized use 
of water for which a “penal” charge can be 


levied. 
As I have already pointed out, it is unne- 
cessary to make applications for water 


every year once the application is grant- 
ed until the order granting it is can- 
celled. ` 

Every year’s demand has to be ascertained 
withia the year itself and among the ob- 
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jects of the jamabandi is statad to be the 
careful inspection of cultivation, the consider- 
ation of all claims to remission and the 
collection of all kisis as they fall dae. If 
the Collector had the power to declare in 
1903 that the land is liable fo pay water- 
cess, his predecessor had alsu the power, 
it appears tome, to decide that such land 
is not liable to pay the cess. The Collector, 
in 1903, may cancel the orders issued be- 
fore just in the same way as the Collector, 
who passed the order in 1895 could have 
cancelled it himself as thereisno law pre- 
venting him from doingso. But until the 
order is cincelled by himself or by a superior 
authority there is no reason why those interest- 
ed should not be bound thereby. Z 


I am, therefore, of opinion that the claim 
of the Collector to impose assessment on the 
lands for the ten Faslis in question cannot be 
sustained as bo the fisiis 1312. as the Collec- 
tor’s order was in forces till it was cancelled, 
and as it was alleged that no water was 
taken during the rest of the fasli, the 
claim to impose assessment during that year 
also cannot be sustained. The plaintiff is 
entitled to arefund with interast at 6 per 
cent. I accordingly agree to the decree suggest- 
ed by my Lord the Uhief Justice. 4 


Munro, J.—The material facts ave not now 
in dispute and may be briefly stated. The 
Governmentis entitled under Act VII of 
1855 and the rules framed thereunder fo 
levy water-cess on the lands to whi the 
suit relates when irrigated by Govefnment 
water, for a long time the lands wefe so ir- 
rigated, that no charge for was 
made save on one occasion. amount 
thus collected was in 1895,/Tefunded hy the 
Collector on the ground tt the charge was 
illegal and water contintied thereafter’ to be 
supplied without charge. In 1903, the then 
Collector found out the mistake that was 
baing made, and by anorder dated 6th March 
1903, directed that single water rate should be 
charged for 10 faslis ending with fasli 1311, 
and also for fasli 1312, in which fasli t 
order was passed. The amount thus 
to be due was collected on the 27th 
1903, the plaintiff-appellant paying, 
protest. The plaintiff then brough 
out of which the present appeal 
cover the amount paid and for 
not now pressed, 
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cation to set aside the execution sale on the 
ground of' material irregularity and substan- 
tial injury. ln our opinion, this apprehen- 
sion is entirely groundless. The order does 
not involve’a judicial adjudication of the 
value of the properties which would be bind- 
jng upon the parties in any subsequent pro- 
ceedings. Theapplication of the judgment- 
debtor for time was refused, and the Court 
proceeded to assess the value of the property 
according to the statement of tha decree- 
Folder. The decree-holder, with full notice 
of the assertion of the judgment- debtor that 
the true value of the property is very much 
higher than what has been mentioned in the 
sale proclamation, proceeds to sell it at his 
risk, and if after the sale any question arises 
. as to the true value of the property it must 
be determined in the proceeding under rule 
90, Order XXI of the Code. We may observe 
that the decision of the Madras High Court 
in the case of Sivasamt Natkar v. Ratnasamt 
Naikar (2) which was followed by the Court 
in the case of Ramessur Pioshad Narain Singh 
v. Rat Sham Krishen {8)has been overruled in 
the case of Sivagami Achi v. Subrakmania 
Ayyer (1), where the learned Judges of a Full 
Bench of the Madras High Court also dissent- 
ed from the decision of this Court in Ganga 
Proshad v. Raj Coomar Singh (4). Weare in- 
clined to hold that theview takenin Sivagami 
cht v. Subrahmania Ayyer (1) gives effect 
he true intention of the Legislature. In 
jew, it is not necessary to consider the 
saised in the cases of Kashi Pershad 
suna Parshad Sahu (6) anc Sau- 
agore v Hurruck Ohand (7) 
tent is it obligatory upon 
to hold an investigation 
perty sought to be 
But it may be 
of the Judicial 
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We may further point out that if the con- 
tention of the appellant prevails, whereas 
there would be only one appeal under the 
Code from a decision upon the question of 
valuation in the course of proceedings for re- 
versal of the sale under rule 90 of Order 
XXI,there would be afirst and a second appeal 
against an order for assessment of valuation 
antecedent tothe sale. This could hardly 
have been intended by the Legislation. 

The result, therefore, is that the preliminary 
objection is allowed, and the appeal is dis- 
missed with costs. We assess the hearing 
fee at three gold mohurs. 


Let the record be sent down at once. 
Oase remanded. 


MADRAS HIGH COURT. 
CRIMINAL Arpeat No. 22 of 1911. 

April 28, 1911. 

Present:—Mr. Justice Sundara Aiyar and 

Mr. Justice Ayling, 

GOLLA HANUMAPPA AND OTHERS 

APPELLANTS, 
VETSUE 


EMPEROR—Opposire Paxry, 

Penal Code (Act XLV of 1860), s. 148—Rioting— 
Ewistence of common object before fight unnecessary 
—Criminal Procedure Code (Act V of 1898), ss. 237, 
238, 423 (b)— Competency of Appellate Court to alter 
finding of lower Court. 

To sustain a charge of rioting under section 148 of 
the Indian Penal Code, it is not necessary that all the 
accused should have hada common object before fight- 
ing begins. It is quite enough if some of the accused 
adopted the object of other accused when they joined 
the latter. And itis immaterial that the idea of 
inflicting injury was conceived suddenly after the 
accused went to the scene of offence. 

Section 423 (b) ofthe Criminal Procedure Code 
does not restrict the powers of an Appellate Court to 
convict an accused person of an offence of which he 
is acquitted only in cases falling under sections 237 
and 248 of the Code. Sections 237 and 238 provide | 
that in the cases to which they apply, an accused per- 
son may bo convicted of an offence with which he is 
not charged. The finding which an Appellate Court 
may alter nnder section 423 (b) may relate either to 
an offence with which the accused was separately 
charged in the lower Court or to one of which he 
might be convicted without a distinct charge. In 
cases not falling under sections 237 and 288, the 
Appellate Court cannot convict a person of an offence 

j as not charged in the first Court, 

veen charged and the first Court 
charge, it is ccmpetent 
>the finding. 
mrress, 
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To the charge for fasli 1312, I do not 
think the plaintiff is entitled to object. Water 
was taken in that fusi and was charged for 
within the fasli. The question then is, whe- 
ther the charge for the previous 10 fuslis was 
illegal. This will depend upon whether the 

Af charge was justified by Madras Act VIL of 
4 1865 or the rules framed thereunder. 

Under section 1 of the Act whenever water 
from a Government source is supplied or 
used for purposes of irrigation, the Govern- 
ment, certain conditions being fulfilled, “may 
levy at pleasure on the land so irrigated a 
separate cess for such water, and the Govern- 
ment may prescribe the rules under which 
and the rates at which water-cess as afore- 
said may be levied, and alter and amend the 
same from time to time.” For the rules 
made by the Government under the section 
and relevant in the present case we have been 
referred to the second and following pages 
of Volume IL of the Standing Orders of the 
Board of Revenue, Edition of 1907. The 
Act also provides under section 2 that 
arrears of water-cess may be realised in the 
same manner as arrears of land revenue, that 
is in accordance with the procedure laid down 
in Madras Act II of 1864. 

[b has been contended for the defendant 

kan that the water. cess charged for the 10 faslis 
A prior to fasli 1312 may be properly regarded 
. asarrears of water-cess for those faslis, and 

Nis, therefore, recoverable under section 2 of 

the Act. Now, an arrear of land revenue is 

defined in Act lI of 1864 as revenue which is 

not paid by the date on which it falls due 
according. to the kistabandi, water-cess is 

under the rules payable according to the 
histaband?, and an arrear of water-cess should, 

I think, be defined, mutatis mutandis in the 

same way as an arrear of land revenue. It is 
difficult to conceive how water-cess which was 
not demanded in respect of the lands in suit 
till fasli 1812 and which the plaintiff was 
given to understand was not due as above 
stated, can be said to have fallen due in faslis 
prior to 1812, so as to come under the defini- 
ion of arrears for those faslis. It is contend- 
however, that the liability to pay water- 
Was incurred in each faslz by the mere 
aking Government water and apart 
order of the authorities demanding 
rthe water. A perusal of the 
shows that this contention is un- 
ection 1 the Government may 
















INDJAN CASES 


(2 


[191] 


at pleasure levy water-cess. Equally “at 
pleasure,” it may not. Until, therefore, tHe 
Government indicates its intention to charge 
water-cass, no liability is incurred by taking 
water. Turning to the rules wə find in 
Rule V, which deals with the unauthorised 
use of water, that the Collector has power’ to 
make a penal charge, and may also at his dis- 
cretion reduce or remit the penalty, so that 
there.is no liability until the Collector has 
made his order. 

It is not alleged that the Government has 
itself made any charge for water taken for 
the lands in suit. The only charge is the 
charge made by the Collector by his order of 
the 6th March 1903; the legality of that order 
depends upon whether it is authorized by the 
rules under which the Government has dg 
legated certain powers. The question is wy 
ther the rules justified any order cha Qe 
water-cess for faslis other than the fastgiog 
which the order is made. One of the ant in 
lying principles of the land revenue admiter. 
tration is that all charges should be aseertalis- 
ed and recorded within the fasli to whin- 
they relate. h 

(See B. S. Order XIT, which deals with t 
Jımabandi or annual settlement.) 

T have no doubt that the principle is mean 
to underly rules for charging water-cess, andy 
there are numerous indications in the rules 
that it does. On the other hand, I-can find 
nothing in the rules which can be construed 
as a provision for imposing water-cess for 
prior faslis. The rale which, according to. 
the defendant's contention, applies to the pre- 
sent case is Rule V. I think, however, it 
would be very difficult to hold that the pre- 
sent is a case of unauthorized use of water. 
If the rules do not apply, and [ think they 
do tot, the charge was illegal, and the 
plaintiff is entitled to recover. Even if Rule 
V is held to be applicable the defendant is in 
no better position. Under that rule when 
water is taken without permission, a water 
rate equal to twice the water rate prescribed 
in Rule 1 for the particular crop irrigated is 
ordinarily to be levied as a penalty. One 
object of the penalty is, it may reasonably be 
presumed, to deter the person charged from 
taking water without permission in future 
years. For persistent breach of the rules or 
other sufficient cause the Collector may en- 
hance the penal charge up to five times the 


ordinary water rate, ‘persistent’ breach. of ` 
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sion of Bellary Division, in Case No. 7% of 
the Calendar for 1910. 

De. S. Swaminathan and Mr, &. 
natha lyer, for the Appellants. 

Mr. 0. F. Napier, Public Prosecutor, for the 
Crown. 

Judgment.—tThe accused in this case 
were all charged with the offence of rioting 
under section 148, Indian Penal Code. The 
second accused was further charged with 
culpable. homicide amounting to murder un- 
der section 302, the sixth and fourth accused 
with causing grievous hurt with a 
dangerous weapon under section 326. The 
accused against whom there was no charge 
of murder or causing grievous hurt as the 
immediate preparators of those offences were, 
however, charged with the commission of the 
offences constructively under section 149 of 
the Code. 

The facts of the case are clearly set forth 
in the judgment of the Sessions Judge and 
we consider it unnecessary to repeat them. 
The cause of the rioting was an encounter 
between Prosecution witnesses Nos. 1, 3 and 
4, and probably, also five on the one side 
and one Narasakka, the mother of accused 
Nos. 6 to 8, on the other side. A case 
of abduction of one Narasamma against ac- 
cused Nos. 2, 3 and 6, initiated by the 
Prosecution fifth witness her husband, was 
pending at the time of the encounter. One 
Narasakka, according to the prosecution, 
was helping the prosecution fifth witness in 
the abduction case. The prosecution wit- 
nesses referred to above were going from 
their village for sowing their fields on the 
morning of the day of the offence. The 
encounter with Narasakka took place just 
outside of the village. Abusive words; and 
a quarrel ensued between the prosecution 
party and Narasakka. Accordisg to the 
prosecution, all the eight accused went up 
to the place where the quarrel was going 


Ranga- 


on. A fight ensued between them and the 
prosecution party in which very serious 
injuries were inflicted on Narasa ho 
died in conseauence. Proseente 
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say, apparently that it was not proved that 
the accused acted in pursuance of a eymmon 
object and were, therefore, not members of 
an unlawful assembly, But the Judge found 
that the evidence established that all the 
accused were guilty of causing hurt anl 
accused Nos. 2 and 6G of causing grievous 
hurt. His judgment does not show what 
injuries each of the accused inflicted, and 
on which of the prosecution witnesses, ex- 
cept with respect to the sixth accused. 
According to him, it is not certain who 
dealt the fatal blow which killed Narasappa. 
He proceeds:—,“‘Though it is not certain 
that the second accused dealt the fatal blow 
he certainly took a leading part in the 
fight. I think thereis no reasonable doubt, 
too, that the sixth accused was particularly 
active and that he caused grievous hurt to 
prosecution third witness”. He convicted all 
the accused under section 325, Indian Penal 
Code, and the second and the sixth accused 
under section 326, Indian Penal Code, als». 
Accused Nos. 1 to 3, 4 and 6 have pre- 
ferred this appeal. ‘Ihe evidence as to the 
details of the fight and as to the accused 
who inflicted the fatal blow on the deceased 
Narasappa, or caused grievous hurt to Prosa- 
cution witness No. 3, is extremely discrepant 
and some of the witnesses for the prose- 
cution gave different accounts on differeut 
occasions before the trial of the case in 
Sessions Court. We are unable to c 
the Sessions Judge's finding that ig 
sixth accused that caused griev, 
the third accused. Nor are we 
ou the evidenc? whose act 
of Narasappa. We are, h 
differing from the Sa 
evidence is susie 
accused were m2 

bly and were 
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thè rules would imply that the person charged 
has: already been warned and possibly penal- 
isedi in prior faslis, and to that extent, no 
doubt what has happened in prior faslis is 
inquired into.’ But the charge for persistent 
breach of the rules is manifestly a charge for 
the list breach and not a charge for water 
taken \in prior fasls. 
. Thel manner in which the penalties are 
limited is also a clear indication that they are 
imposed in respect of the last occasion on 
which’ water has been taken without permis- 
sion, ‘Nor can it be successfully argued that 
ek es may be treated as good for the 
five faslis ending with 1312, inasmuch as for 
312, the Collector might have charged five 
f rios the ordinary water-cess. If the rule 
applies, the Collector might have done so, but 


with e did. I think it is clear, there- 


7 in fact be did not and we are only concerned 


e Collector had no authority to 

er of the 6th March 1903, with re- 

b sto prior to 1312. I would, there- 
a the appeal as regards the charge 
the ti: | faslis ending with fasli 1311, and 
ismiss ib as regards the charge for fasl 1312 
and the other relief not pressed. I agree 
with the principle on which costs are award- 
ed by my learned colleagues. 
7) 5 Appeal allowed. 


` 





Ka ` (s. c. 13 Bom. L. R. 278). 
BOMBAY ‘HIGH COURT. 
First Ovt Apesac No. 115 or 1906. 
February 18, 1911. E“ 
Present:—Sir N. G. Chandavarkar, Kr., 
Judge, and Mr. Justice Heaton. 

Tae SECRETARY or STATE— APPELLANT 
: versus * | 
GAJANAN KRISHNA MAVLANKAR— 


RESPONDENT. 

Civil Procedure Code (Act XIV of 1832), s. 424— 
Interpretation—Suit against Secretary of State —In- 
junction—Notice may be dispensed with in case of 
immediate need. ay 

In section 424 of the Civil Procedure Code of 1882,- 
the repetition of the word ‘against’ shows that the 
‘acl’ described in the section was meant to relate only 
to the public officer, not to the Socretary of State. 

The words “no suit shall be instituted against the 
Secretary of State in Council” are wide cnough to 
include suits of every kind; whether for injunction or 
otherwiso. 

Where there is serious injury so imminent that it 
can only be prevented by an immediate injunction, a 
Court will not be debarred from entertaining the suit 
and issuing the injunction though the section requires 


previous notice, if it is owing to tho immediate need 
of the injunction that the plaintiff has come to the 
Court for relief before giving the required notice. 

First appeal from the decision of the Dis- 
trict Judge of Ahmedabad, in Sait No. 18 of 
1904. 

Mr. Strangman (Advocate-General), (with 
Mr. R. W. Desai), for the Appellant. 

Mr. Lowndes (with Messrs. G. S. Rao and 
Butanlal Ranchhoddas), for the Respondent. 

. Judgment. 

Chandavarkar, J—In my opinion, on a 
proper construction of section 424 of the 
Civil Procedure Code of 1882, notice was 
necessary in this case, as a condition pre- 
cedent to suit. The words in the section 
are: “No suit shall be instituted against the 
Secretary of State in Council, or against a 
public officer in respect of an act purporting 
to be done by him in his official capacity.” 
From the repetition of the word “against”, 
I think the “act,” described in the section, 
was meant to relate only to the public cfficer, 
not to the Secretary of State. It shows 
that the Legislature intended to differentiate 
between the Secretary of State and other 
publie officers. Further, if the words “in 
respect of an ab”, &c., had been intended 
by the Legislature to apply to the Secretary 
of State also, it would have been more ap- 


propriate to use the words “done by either” 
instead of the words “ done by him.” 
The question is not quite free from, 


difficulty. In The Secretary of State or 
India in Oouncil v. Rajlucki Debi (1), Ameer 
Ali, J., construed the section in a different 
way. In appeal from his decisio Maclean, 
C. J., was inclined to differ frém that con- 
struction ; but the appeal wag decided on 
other grounds and so t learned Chief 
Justice’s opinion was a mere obiter dictum. 

The considerations in support of the con- 
struction contended for hy the learned Ad- 
vocate-General in support of the present 
appeal seem to me to be stronger than those 
urged for the other construction. 

But it is urged by Mr. Lowndes for the 
respondent that, at all events, notice is 
necessary in a suit for an injunction ag. 
the Secretary of State; and in supp 
that the learned Counsel relies on 4 
ciple of the decision in Flower v. Lg 


of Low Leyton (2) as controll 
(1) 25 C. 239. 
(2) (1871) 5 Ch. D. 847; 45 L. J 
760; 25 W.R, 545. 
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cused of rioting. Ib is quite enough that ac- 
cused Nos. 1, 3 to 5, 7 to 8 adopted the com- 
mon object of accused Nos. 2, 3 and 6 to cause 
hurt to the prosecution party for helping Na- 
rasappa. It is also immaterial that the idea 
of injuring them was conceived suddenly after 
the accused went to the scene of offence where 
Narasappa had already encountered the pro- 
secution party. 
Judge that the accused Nos. 1 to 3 and 6 are 
proved to have been present and to have 
taken part in the fight. We also agree that 
the second and sixth accused took the most 
prominent part in it. 

With regard to the fourth accused he plead- 
ed alihi and examined two witnesses, Defence 
witnesses Nos. 12 and 13, and produced Exhibit 

'X to prove his plea. This is a document 
purporting to have been executed by the 
fourth accused in 12th witness’ favour 
for Rs. 26, the balance of consideration 
due from him to the witness for the pur- 
chase of a bullon the date of the offence. The 

_witness swears that the document was execut- 

ed on the date it bears. He is apparently a 

respectable witness paying an annual assess- 
ment of Rs. 300. Defence 13th witness is 
the stamp-vendor who sold the stamp on which 

Exhibit X was executed on the date previous 

to the offence. The fourth accused is a bro- 
ther of the fifth accused whose presence 

b the quarrel we find to be proved and it 

ossible that he was falsely included in the 
owing to his relationship to some of 

d. Having regard fo. the conflict 

to the presence of the fourth 
snk there is reasonable doubt 
plicity in the occurrence 

ntitled to be acquitted. 
nds that it is compe- 
accused of being 
bly or rioting 
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adopt the qualification of the plain words of 
section 423. Sections 237 and 238 of the Code 
of Criminal Procedure proved that in the cases 
to which they appiy an accused person may 
be convicted of an offence with which he 
is not charged. The finding which an 
Appellate Court may alter under section 423 
(b) may relate either to an offence with 
which the accused was separately charged 
in the lower Court, or to one of which he 
might be convicted without a distinct charge. 
In cases not falling under sections 237 and 
238 of the Code of Criminal Procedure, no 
doubt, the Appellate Court cannot convict a 
person ofan offence with which he was not 
charged in the first Court but where he has 
been charged and the first Court has recorded 
a finding on the charge there is no reason 
for holding that the Appellate Court cannot 
alter the finding. There is obviously no 
injustice in doing so. Our view is in accord- 
ance with the opinion of the Calcutta High 
Court in Satis Chandra Das Bose v Queen- 
Empress (1) and Queen-Empress v, Jabanulla 
(2). In the result, we acquit the fourth 
accused and direct that he be discharged 
and set at liberty. We.alter the conviction 
of the other appellants by finding them guiliy 
ufoffence under section 147 and under sections 
325 and 326 read with section 149 of the 


Penal Code and confirm the sentences. 
(1) 27 ©. 172. 
(2) 23 C. 975. 


CALCUTTA HIGH COURT. 
Miscettaneous Civit Appear No. 479 ov 1909, 
March 8, 1911. 

Pcie Justice Mookerjee and 
Mr. Justice Caspersz. 
MAHANANDA ROY—JUDGMENT-DUBTOR -~ 
ÅPPELLANT 
Versus 
SARAT MONI DEBI—Drecren-nonper— 


RESPONDENT. 
Property Act (IV of 1882), s. 10 -Con- 
lienation—Condition that lessor 


setinn land lencod ta wan a 
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terpretation of section 424 of the Code of 
Civil Procedure. No doubt, in that English 
case, ib was held that in suits for an injunc- 
tion no notice is necessary; but that was on 
the construction of the particular section of 
the Act there concerned. The words of the 
section which had to be construed there 
were, “an act done or intended to be done 
or omitted to be done” and the learned 
Judges held that upon a proper construction 
of the*language of the section there, what 
the Legislature had in view, was an act 
dene, not an act threatened. An injunction, 
it was said there, is sought in respect of an 
act threatened ; and, therefore, the words 
jn question were held not to apply to a suit 
for an injunction. But that is not the case 
before us. | 

If I am right in my construction of sec- 
tion 424, the words “no suit shall be in- 
stituted against the Secretary of State in 
Council” are wide enough to include suits 
of every kind, whether for injunction or 
otherwise. It may be that in any particular 
case the circumstances might be such as to 
satisfy the Court that it was practically im- 
possible to give a notice, because the act 
threatened was so imminent that the plaintiff 
was driven to a suit by the conduct of 
(Jovernment. In such a case it might be 
that the Court would hold that no notice as 

Na condition precedent to suit was necessary. 

< But that would be, not because of the 
law in section 424 of the Civil Procedure 
Codesbut because of the introduction into 
the suit of another law, viz., that the de- 
fendant by his conduct had brought about 
a state of things which prevented the. plain- 
tiff from complying with the provisions of the 
section in question. 

No such case arises here. On the ground, 
therefore, that no notice was given by the 
plaintiff as required by section 424, the suit 
must be held bad. The decree of. the Court 
below must be reversed and the suit dis- 

missed with costs throughout upon the re- 
ondent. 
eaton, JI am of the same opinion as to 
onstruction of section 424. Iam unable 
derstand how Flowers case (2) is an 
for saying that a suit is excluded 
eration of section 424 of the Civil 
de because it is a suit for an 
this point the observations 
stice of Bengal reported in 












the case of The Secretary of State for India 
in Council*v. Rajlucki Debi (1) ere very 
pertinent. We cannot take Flower’s case (tyas 
an authority for the construction of a seftion 
in an entirely different Act, in different terms, 


and for a different purpose. We can at 
best only look tothe principle underly- 
ing the decision there. The principle 


of that case is not, as I understand it, that 
the werdsof such a section as that under 
consideration, though in terms coveridg such 
a suit, cannot apply to any suit for an injune- 
tion. Its meaning, so far as it is general, is, 
I think, this: where there is a serious injury 
so imminent that it can only be prevented\by 
an‘immediate injunction, a Court will nos 
be debarred from entertaining the suit and 
issuing the injunction though the section 
requires previous notice ; if it is owing to the 
immediate need of the injunction that the 
plaintiff has come to the Court for relief 
before giving the required nosice. The reason 
is that to wait until the due notice had been 
given would be to allow the injury hich it 
is the object of the suit to y ‘ant, so tb 
would be a clear denial of , tice. The 
principle is, that in construing an .2ct we are 
to read the words in the light of the object 
ofthe Act and are to presume that a con- 
sistent purpose underlies those words, The 
purpose of the Code of Civil Procedure, 
broadly put, is to regularise and facilitate:the 
work of the Courts; so that they may he*hest 
able to do justice. That parpose would; no 
doubt, be defeated if an injunction were 
immediately requiredand absolutely necessary 
in order to prevent serious injury and” yet the 
Court could not issueit. It must be presumed 
that this is not intended unless it is specifically 
expressed. To that »extent, speaking for . 
myself, I would follow the principle of 
Flower’s case(2). But, of course, one weuld have 


‘to be very clearly satisfied that an immediate 


injunction was absolutely essential. . There 
is no indication here that serious and irrepar- 
able injury would follow from failure, to 
obtain an imnfediate injunction: or that any 
injury whatever, which could not be amply 
and appropriately recompensed by damages, 
would ensue from delay in issuing an injunc- 
tion. 


Appeal allowed, 
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ee sall any claim other than one for arrears of rent is 


.other creditor beable to cause tuv sawe to be 
attached and sold by auction, and (3) that the lessor 
does not grant the lessees or their heirs any trans- 
ferable interest in the property: 

Held, that unless there is a covenant for re-entry, a 
restrictive clause of the type contained iu the instru- 
ment is inoperative in “law; that as the conditions 
are not for the benefit of the lessor, because there is 
no covenant forre-entry, thoconditions are void under 
section 10 of the Transfer of Property Act, and that 
the landlord is not bound by the restriction she placed 
upon herself, namely, that even she would not be able 
to have the land sold for any debt other than arrears 
of rent, and that consequently she may bring to sale 
the property leased, in execution of a decree not for 
rent obtained by her against the lessee. - 


Appeal from the order of the Sub-Judg 
of Nadia, dated August 18th, 1909. 

Babu Tarini Das Mukerjee, for the Appel- 
lant. i 

Babus Hara Dhone Nag and Upendra Narain 
Bagchi, for the Respondents. 


Judgment.—tThis appeal is directed 
against an order by which the Court below 
has declared that the respondent is entitled in 
execution of a decree obtained by her to 
bring to sale a property held by the appel- 

| lants under her by virtue of a lease granted 
on the 22nd May 1908. The controversy bet- 
ween the parties has been limited in this 
Court to one point, namely, whether upon the 
terms of the lease, the decree-holder is entitl- 
ed to sell the property she has seized in exe- 
cation. The covenants in the instrument 
bearing upon this matter, arecontained ia three 
clauses, which, in our opinion, must be read 
together. The lease recites that the lessees 
shall have no power to transfer in any way 
the said property by sale, gift or otherwise. 
It next provides that “I” the lessor “shall 
not be able to have the said lands sold by 
auction for any debt otherthan arrears of rent 
thereof, nor shall any other creditor ba able to 
cause the same to be attached and sold by 
auction.” There is finally a clause to the effect 
that “the lessors do not grant the lessees or 
their heirs any transferable interest in the 
property.” It has been contended on behalf 
of the decree-holder that thes bs a 
not valid in law, becau 
with the natur, 


concerned, is enforceable against him. Now, 
there can be no serious controversy thatthe 
covenants in the lease, in so far as they res- 
trict the power of alienation of the lessees an] 
make the property inalienable at the instance) 
of their creditors, are void in law. Tn support 
of this view, reference may be made to section 
10 of the Transfer of Property Act, which 
provides that where property is trans- 
ferred, subject to a condition or limitation 
absolutely restraining the transferee or any 
person claiming under him from parting with 
or disposing of bis interest in the property, 
the condition or limitation is void, except in 
the case of a lease where the condition is for 
the benefit ofthe lessor or those claiming 
underhim. Now, in the case before us, the 
conditions are not for the benefit of the lessor 
or those claiming under her, because there is 
no covenant for re entry. It has been pointed 
out by this Court in the cases of Nilmadhib 
Stkdar v. Narotham Sikdar (1), Golak Nath 
Roy v. Mathuranath Roy(2), Basarat Ali Khan 
v. Manirulla (3) and Kesablal v. Harasit 
Ghose (4), that unless there is a covenant for 
re-entry a restrictive clause of the type con- 
tained in the instrument before us, is inopera- 
tive inlaw. Again, as pointed out by Sir 
Charles Sargent in Vyankatraya v. Shior 
Ambhat (5), although a restriction upon tl 
right of the lessee to have the property so, 
execution of.a decree obtained agair 
may be valid, if there is a coven 
entry, such a covenant is invali 
sence of any provision for forfo 
Timrpa(6),Subbarayu Ka 
(7), Inre West Hopetow 
quently, we mast hol 
the lease whic pz 
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BHAGABATI BARMANYA v. KALI CHARAN SINGH, 

(s.c. 150. W. N. 333; 9 M. L. T. 41; 13 0. L. J. 434; 

2t Mik. J. 887; 8-A.-L. J: 483; 13 Bow, L. R. 375.) 

A PRIVY COUNCIL, . 

APPEAL FROM THE OALCUrTA Hieu Court. 

; February 14,1911. 

Present:—ord Macnaghten; Lord Robson, 

Sir Arthur Wilson and Mr. Justice Ameer Ali. 


-BHAGABATI BARMANYA AND ANOTHER ` 


DEFENDANTS— APPELLANTS 
mye . versus : 
KALI OHARAN SINGH AND ANOTHER -- 
i 7 RASPONDENTS, 

Bindu Law— Will—Bequest to a class some of whom 
unborn Bequest not toid—Valid as to ¢hose born at 
testatof's death—Construction of docwments—English 
tules not applicable, 

Where there isa gift to a class, some of whom are 


- —^ap may be incapacitated from, taking because not 


the Respondents. <. 


“no issue. 


morn at the date of gift or: testator’s-death as the 


/ case may be, and where there is no other objection 


to the gift, it should enure for the benefit of those- 
membérs of the class who are capable of taking. 
- Ram Lal Sett v. Kanai Lal Sett, 12 C. 663, approved, 
Leake v. Robinson, (1817) 2 Mer. 363; 16 R, R. 168, 
not followed. 5 4 x 
-Rules éstablished in English Courts for construing 
English documents are not as such applicable to 
transactions between natives of this country. 


Appeal from the judgment of the High 
Court of Calcutta, dated Jnne Ist, 1905, 


~ reported in 32 0. 992: 9C. WN. 749, affirm. 


ing that of the District Judge of Murshid., 

abad, dated April 24th, 1903. ir 
Sir R.. Finluy, K. O. and Mr. @. E. H. 

Ross, for the Appellants. : ; 
Mr. Desgruyther, K. O. and Mr.” Dube, for 


Judgment. a A 

Lord Macnaghten. —This is an appeal 
from a judgment of-the Calcutta High Court 
delivered by Maclean, C. J.,` affirming a 
decree of the Districs ‘Judge of Marshidabad. 
“The question turns upon the meaning. 
and effect of the Will of a Hindu gentleman 
named Ram Taal Singh. The Will was 
executed on the 2nd of March 1868. - The 
testator died on the following day. | f 

Atthe date of the Will thé state of the 
testator’s family was this, The testator had 
His mother and his wife were 
alive and he had four sisters living. Two 
were childless 
male offspring. toh 

‘The’ Will, sc“far ag: material, is in the 
following terms i ee 


My mother, Phudan Kumari Barmanya . 


and my wife, Bhagabati Barmanya, shall, as 
long as thcy live, hold pcssession of all my 
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“death of my mother and my wife, 


“in tbe circumstances in 


` “is that 
-in a Will’ that means prima fucie, if no 


widows. The other two had. 
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properties, moveable and immoveable, and 
enjoy and possess the same on payment of the 
Collectorate revenue and the zemindars’ rents, 


-and by maintaining intact and continuing the 
Service of the established deities and the ances- 


tral rites accord.ng to the practice heretofore 
obtaining, and shall pay off my debts and 


realise my dues. They shall not be 
competent in any way to transfer the im- 
moveable property to anyone. On the 


the 
sons of my sisters, Golap Sundari Barmanya 
and Anrapurna - Barmanya, that js 
to say, their sons who are now in ex- 
istence, as also those who may be born. 
hereafter, shall, in equal shares; hold the said 
Properties in possession and enjoyment by 
right of inheritance, and shall maintain 
intact and continue the fervice of ihe 


`- established deities and the ancestral rites 


according tothe practice heretofore obtaining.” 
| The difficulty, so far as there is any 
difficulty in” constrcing the Will, is occa- 
sioned by the bequest to the after-born 
sons of the testator’s two sisters which 
has been taken to include nephews born: 
after the testator’s déath. It may perhaps 
be doubted whether the Will properly con- 
strued gives rise lo the question on which 
so much argument has been expended. I£ 
an English Will expressed: in similar terms 
were before an English Court it would 


probably be held that. the gift to afier-bor 
', children was- confined to children copa 
“into existence between the date of the’ Will 


and the testator’s death. There is nothing 
which 
was made, thopgh the testato 
next day, to render that vi improbable, 
for he expressly provides that if he 1e- 
covers the. Will shall hold’good unless altered, 

“The real doctrine of the Court,” says 
Wood, V. ©, in Mann v. Lhomrson (1), 


when children ara méntioned 








the 


intervening interest be given, that which is 
considered to be ihe testator’s meaning in 
the case ofa gift to individuals, namely 

those who may be living at the death 
the testator. If the gift be not imm 
it may be that he intends to ingl 
those children who may be livin 
time of distribution, and the C 
_(1) (1884) 1 Kay 638 at p. 643; 18 

R. 582, 3 
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so that the question does not arise, whether an 
execution sale or an assignment by operation 
of law falls within the mischief of a covenant 
in restraint of alienation by act’ of the lessee 
[Doe v. Carper (9), Doe v. Hawke (10), Davis 
v. Byton (11), Doe v. David (12)]. The co- 
venant is not for the benefit of the lessor and 

is consequently inoperative. 
“The only other question for consideration, 
then, is, whether the landlord is bound by 
the restriction she placed upon herself, namely, 
that even she wouldnotbe able tohavetheland 
sold for any debt, other than arrears of rent. 
Such a covenant, if it stood alone, might not 
. ‘beinoperative because it did not take away 
completely from the grantee the right of 
alienation; it cannot obviously be affirmed 
as an inflexible rule of law that every restric- 
tion, however limited in character, upon the 
right of alienation of the grantee, is invalid 
inlaw. But it would plainly be not right to 
_geparate this covenant from the two others 
already mentioned. The whole object of the 
lessor was, as is indicated by the concluding 
. sentence ofthelease, that the lesseesshould not 
have a transferable interest in the property. 
This restriction was inserted in the instru- 
ment because the lease-hold interest was 
‘permanent and would, inthe absence of any 
_regtriction, have been transferable under sec- 
tion 11 of the Bengal Tenancy Act. The 
her clauses to which reference has been 
> are all subsidiary .to the primary 
the lessor. It would not be right 
erthese circumstances, that al- 
enant which restrains the lessee 
the property is void and 
whe restrictions by which 
ees are declared incap- 
ling the lease-hold 
ive, yet the land- 
riction she im- 
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tirety, because the’ clauses are essentially inter- 
dependent and not severable. Reading, there- 
fore, the lease as a whole, we are of opinion 


that the provisions against alienation are en-* 


tirely void and that it isopen to the decree- 
holder to proceed’ with execution of her decree 
against the property. 

The result is that the order made by the 
Court below is affirmed and this appeal dis- 
missed with costs. We assess the hearing fee 
at three gold mohurs. hae: 

Appeal dismissed. 


CALCUTTA HIGH COURT. 
Secoxp CIvIL AppraL No. 2243 or 1908. 
February 17, 1911. 

Present :—Mr. Justice Mookerjee and 
Mr. Justice Teunon. 

PRIYA NATH MAJUMDAR—PL.iaintirF— 
APPELLANT 
versus 


MAHENDRA KUMAR MITRA AND OTHERS 


— DEFENDANTS— RESPONDENTS. 

Map—Thak Map—Map prepared wnder supervision 
of Collector—Map more than thirty years old—Preswmp- 
tion—Accuracy to be proved—hap prepared by Collector 
under private capacity—Evidence Act (I of 1872), ss. 
83, 90—Jungle lands—Title—Possession. 

The plaintiff relied mainly on the thak map of 1856, 
whereas the defendent relied upon a map prepared 
in 1865 at the instance of the Collectorin his capacity 
as the holder of a particular estate. 

Held, that section 90 of the Evidence Act only 
shows that the map of 1865 was prepared at the time 
at which it purports to have been made by tho 
Collector whose signature it bears but it does not 
establish the accuracy of the map; and that section 83 
has no application to the map as it was prepared 
by the Collector in his private capacity. 

Jn the case of Jungle lands, possession prima facie 


“ig with the person whose title is established. 


Appeal from the decree of the District 
Judge of Khulna, dated July 18th, 1908, 
afirming that of the Sub-Judge of Khulna, 
dated December 10th, 1906. 

Babus Provash Chandra Mitter and Sha- 
chindra Prasad Ghosh, for the Appellant. ` 

Babus Surendra Chandra Sen, Dwarka 
Nath Mitter, Sailendra Nath Palit and Bara. 

s : Lerjee; for the Respondent. 
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of the intention in this respect from the 
whole scope of the Will.” . - 

The rule is not altered by the addition 
of words of futurity asif the gift be to 
children “born and to be born”? or to 
children “begotten and to be begotten.” 
In accordance with this rule a gift ex- 
pressed to be toa daughter and her hus- 
band and “their child now existing and 
also the other children which may here- 
after be procreated” was held by this 
Board to be limited te children born be- 
tween the date of the Will and the testator’s 
death. Diasv. De Invera (2). The fact 
that this rule is a rule of convenience is 
some reason for applying it to Hindu Wills, 
and an additional reason may be found in 
the well-known doctrine of Hindu law 
that a gift to an object not in existence 
js absolutely void. But, however, this may 
be it has been assumed throughout that 
the testator intended chffdren born after his 
death to be included inthe gift. And their 
Lordships propose to deal with the case on 
that assumption. 

It will be convenient at the outset to 
dispose of a point suggested by the words 
“by right of inheritance.” It was said 
that there was 1eally no bequest in favour 
of the nephews and that-so far as they 
were concerned the Will only declared 8 

N, right of inheritance. The High Court had 
o difficulty in rejecting that contention, 
and their Lordships are of the same opin- 
jon. ‘tis not very easy to determine the 
propor meaning of the expression translated 
by tbe words “by right of inheritance.” 
The learned Chief Justica explains that 
the literal translation should be “as after 
takers,” and Ñe adds that “it may be 
that the testator used the expression: in 
the sense that the nephews would take 
with the same incidents of’ proprietorship 
as heirs would.” Whatever the exact mear- 
ing of this doubtful expression may be, 
it cannot, in their Lordships’ opinion, have 
been inserted for the purpose of render- 
‘meaningless words which had only just 
used. h 

rt from this pcint, the learned Coun- 
the appellant argued in the first 
there was no vesting until the 
à survivor of the mother ard 


C. 123; 49 L. J. P. C. 26; 42 L. T. 
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the widow. Their Lordships, however, 
think ib. is cleer on the construction of 
this Will that the nephews were intended , 
to take a vested and transmitable interest 
on the death of the testator, though their 
possession and enjoyment were postponed. 
Whether it was the intention of the tes- 
tator that on the birth of nephews after 
his death interests vested should be divest- 
ed so as to: let in such after-born nephews 
is another question. f 

It was contended, in the second place, 
(and this, of course, was the principal con- 
tention) that the gift including, as ib did, 
a gift to persons nob in existence at the 
time of the testator’s death was altogether 
void. 1. 

Upon this question there has been, asi 
the learned Chief Justice observes, a con- ` 
flict of judicial opinion in India. But in 
their Lordships’ opinion the question was 
setat rest for all practical purposes by 
the judgment of Wilson, J. is he then 
was, in the case of Ram Lal Bett v. Kanar 
Lal Sett (3). 

In that case the learned Judge disposed 
of the cases which had been treated in 
India as authority for introducing into the 
construction of Hindu Wills the rule com- 
monly referred to as the rule in Leake v. 
Robinson (4). He showed that the rule 
was introduced: into India owing to a 
mistaken analogy, and at the end of a 
judgment, which leaves nothing more to be 
said he stated that he should be “prepared 
to hold as the general rule that where there 
is a gift to a class, some of whom are or 
may be incapacitated from taking because 
not born at the date of gift or the death 
of the testator as the case may be and” 
where there is no other objection to the’ 
gift, it should enure for the benefit of 
those members of the class who are capable 
of taking.” . ; 4 

In that conclusion their Lordships.agree 
and they are glad to have this opportunity 
of expressing their entire concurrence in the 
judgment to which they have referred. 
It would serve no useful purpose to re- 
capitulate the learned Judge’s arguments. 
But there is one passage at page 678 to 
which their Lordships desire emphatically 
to call attention. It is this:— 


(8) 12 C, 663. 
(4) (1817) 2 Mer, 368; 16 R, R, 168. 
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prised in Mauzah Alipur whereas the case 
for the defendants is that it is part of 
their property Beel Pabla. The Courts be- 
low have concarrently dismissed the suit on 
the ground that the plaintiff has failed to 


establish his title as well as possession 
within 12 years of the commencement of 
the suit, 


The decision of the District Judge has been 
assailed before us on behalf of the plaintiff 
substantially on two grounds; namely, first, 
that the question of title has been erroneously 
decided by reason of the reception of evi- 
dence which is inadmissible in law, and 
secondly, that the question of limitation has 
been erroneously decided because the evidence 
has not been examined from the point of view 
of the nature of the land. 

In so far as the first branch of the conten- 
tion of the appellant is concerned, it may be 
stated at the outset that the plaintiff relied 
mainly on the Thak Map of 1856 whereas 
the defendants relied uponthe Map prepar- 
ed in 1865 under the supervision of the Deputy 
Collector, Babu Brahmo Nath Sen. The plain- 
tiff contended before the District Judge that 
the Map of 1865 was not admissible in evi- 
dence against him; but this objection was 
overruled on the ground that the map, on 
the face of it, showed that it was prepared 
in 1865 and was consequently admissible 
under section 90 of the Indian Evidence Act. 
In our opinion this position cannot possibly 
be maintained. Section 90 of the Indian 
Evidence Act only shows that the map was 
prepared at the time at which it purports 
to have been made by the Officer whose sig- 
nature it bears, but it does not establish the 
accuracy of the map. Butin the Court, be- 
low asalso inthis Court, it has been con- 
tended that the map is a public map, as was 
held by their Lordships of the Judicial Com- 
mittee in the case of Radhamoni Debi v., 
Oollector of Khulna (1) and by this Court in 
the case of Sitai Ohana Ghattak v. Mohendra 
Kumar Nath (2) decided by Mr. Justice 
Woodroffe and Mr. Justice Richardson. I 
answer to this contention, it has been arg 
on behalf ofthe plaintiff that these ju 
ments cannot be used against him for t 
purpose of establishing that the map is 
public map the accuracy of which may 
presumed under the provisions of the Indj 


(1) 27 0. 943 ; 27 I. A. 136. 
(2) R. A. Nos. 37 and 57 of 1907. 
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ŭvidence Act. In our opinion, this position 
is incontestable. The question whether the 
map isa public document within the mean- 
ing of section 74 of the Indian Evidence Act 
is prima facie a question of fact and the 
mere circumstance that the map in question 
was treated as a public map in some earlier 
litigation to which the plaintiff was not a 
party does not bind the plaintiff. It turns 
out, however, upon an examination of the 
proceedings in the case of Radhamoni Debi v, 
Collector of Khulna (1) that the map in ques- 
tion was not treated asa public map. Itap- 
pears that at the time of that litigation 
the Surveyor Mohin Chandra Bose was dead, 
and consequently two persous of the names 
of Sital Chandra Mitter and Munshi Muzhur- 
ud-din Mahomed who had been present at 
the time the map was prepared were ex- 
amined to explain the circumstances of its 
preparation. It further appears from a 
passage in the judgment of their Lordships 
of the Judicial Committee that the map was 
not treated as a public map and it was ex- 
pressly stated that the evidence of conduct 
of the parties made it clear that it was en- 
titled to no less than the degree of authority 
which attaches to Government surveys gener- 
ally. It has been explained to us that in 
the earlier litigation, the conduct of the 
parties to which reference is made in the 
judgment of the Judicial Committee c 
sisted in the circumstance that the 
was mentioned in a certain lease w, 
apparently binding upon the partj 
case beforeus, the map is 
in the lease. It is, therg 
to hold that the decisi 
Committee in the c 
v. Collector cf Khul 
in Sital Ohandr. 
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“It is no new doctrine that rules es- 
tablished in English Courts for construing 
English documents are not as such ap- 
plicable to transactions between natives of 
this country. Rules of construction are rules 
designed: to assist in ascertaining inten- 
tion, and the applicability of many such 
rules depends upon the habits, of thought 
and modes of expression prevalent amongst 
those to whcse language they are applied. 
English rules of construction have grown- 
up side’by side witha very special law 
of property anda very artificial system of 
cote ncn and the success -of those 
ruled ‘in giving effect to the real intention 
of those whose langnage they are used to 
yoterptet depends not more upon their 
original fitness for that purpose than upon 
the fact that English documents of a 
formal kind are ordinarily framed with a 
knowledge of the very rules’ of construc- 
Š hich are afterwards applied to them. 

‘very serious thing to use such rules 

‘erpreting the instruments of “Hindus, 

sa jew most transactions from a different 

Vol. Xthink differently, and speak differently 

rap Dglishmen, and who have never heard 
rules in question.” < = 


ai besir Lordships will humbly advise His 
ats betty that this appeal should be dis- 
deed cog 

Kakn’s 


ie appellant will pay the costs of the 
to maky] 


Secntionicitors for the Appellants: Mr. G. C. 
oth: 


the PYGlicitors for the Respondents: Messrs. T 


P ablwey ison § Co. ; 
appell 


that e; 
trustw 
why}. 
shou 


Appeal dismissel. 


mana 


; (s. c. 53 P. L. R. 1911; 10 P. W. R. 1911 Cr.). 
di PUNJAB CHIEF COURT. 
CUKIMINAL APPRAL No. 565 or 1910. 
January 14, 1911. 
Prescnt:—Mr. Justice Kensington and 
- | Mr. Justice Rattigan. 
FAUJA SINGH AND oraers-—Convicts— 
A APPELLANTS 
versus 
EMPEROR—Besponpent. 
Penal Code (Act XLV: of 1860), ss. 149, -304— 
_ Culpable homicide not amounting to murder—Unlaw- 
ful assemlly, offence committed by a member of. 
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B. reported to the Police that she ha 
been assaulted by F. and others. The Police de 
lined to take action and referred her to a Magi: 
trate. The accused F. and his companions wer 
to B.’s house to taunfsher on her failure to obtai 
any satisfaction from the police. A tenant of B 
who was in B.’s house at the time, took up a stick an 
came out and abused and threatened the intruder 
but F. struck him on the head with a chhavi fron 
which he died. F. was convicted under section 304 
Indian Penal Code, and his companions under sec 


tion 149 read with section 304 of the Indian Pena 
Code: 


Held, that F, was rightly convicted but that hí 
companions must be acquitted, because none of then 
took any part in the assault at B.’s house. Thei 
going to B.’s house to jeer at her did not make then 
members of an unlawful assembly. 


Appeal from the order of the Sessions Judge 
Lahore Division, dated the 15th July 1910 
convicting the appellants. 

Messrs. Grey and Ganpet Rai, for the 
Appellants. 


-Lala Mul Chard, for the Respondent, 


‘ Judgment.—'The two appeals Nos 
564 and 565 may be disposed of by one order 
They cover the cases of five persons, whic 
have been convicted as follows:— 


. Fauja Singh under section 304 part (1) 
of the Indian Penal Code, sentenced to trans. 
portation for life, and the remaining fom 
appellants, including two elder brothers o: 
Fauja Singh. under sections 304 and 149 ol 
the Indian Penal Code, sentenced to rigorous 
imprisonment for five“years each. 


#7 

` The case for the appellants has been arguéd 
before us at considerable “length andé WE 
have to deal with a somewhat confused story, 
inthe course of which reference as been 


made to no less than four cas of violent 
death loosely described as on. which 


have occurred within the Mast twelve years 
or so among various pyémbers of the family 
to which nja abe (P. W. No. 5) 
and all the appellants belong. The names 
of the pérsons described as murdered in this 
way are (1) Daya Singh, father of Musammal 
Bhago’s deceased husband. (2) Arur Singh 
uncle of appellants FanjaSingh, Jagat Sing! 
and Teja Singh, (3) Wadhawa Singh a 
(4) Wadhawa Singh’s widow Musan 
Jawali, the latter haying been killed 
cently as 1909. The pedigree-table 
ward by the defence has not be 
authenticated, but it is sufficien 
the appellants Mangal Singh a 
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the Thak map itself. Consequently, the 
true position appears to be that we have 
on the one’ hand the Thak map and on 
the other the map of 1865.which was 
prepared atthe instanceof the Collector in 
his capacity as the holder of the Syedpur 
Trust Estate. i 
be treated asa private document; and if it 
is treated as a private document there can 
be no question that its accuracy has to be 
established, because it has been laid down by 
‘a series of decisions of this Court that 
section 83 of the Indian Evidence Act has 
no - application to maps prepared by an 
Officer of Government while heis in charge 
-Of properties as a private proprietor. In 
support of this position reference may be 


made to the decision of this Court in the‘ 


cases of Junmajoy Mallick v. Dwarka Nath 

(3); Ram Chunder Sao v. Bunseedhur Naik 

(4) ; Kanto Prashad v. Jagat Chandra Dutta 

(5) and the observations in the case of 

Dinomont Chowdhrani v. Brojo Mohini Chowdh- 

vant (6). The contrary view adopted in the 

“case of Taruck Nath Mookerjee v. Mohendra 
Nath Ghose (7), which was decided in 1870 
before the Indian Evidence Act was pass- 
ed, cannot, in view of the later decision, 

be treated a good law. Consequently, be- 
‘fore the ‘defendants can be allowed to use 
the map: against the plaintiff, they -must 
called upon to esfablish its accuracy. 
ven if its accuracy jis established, 
iecumstances have to be taken into 
which may affect its eviden- 
e learned Vakil for the- ap- 
ded upon the authority of 
uzzar Mahomed (8) and 
Ohunder -Dutta (5), 
o purpose cannot 
t purpose, a 
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Consequently, the map must - 


‘and Nobo Coumar v. Gobind Ohunder 


ioil- 


Basanta Kumar Ghosh (10), that even though 
the boundaries between two villages may have 
been demarcated as between two contesting 
parties with regard to one portion of the 
estate, ifan attempt is made in a subsequent 
litigation between the same parties to use the 
map with regard to -another portion of the 
boundaries, the matter requires’ careful 
scrutiny. If, therefore, this map is duly 
proved and is, ultimately, used as evidence 
against the plaintiff, the Court must con- 
sider how far the boundaries, in so far as the 
lands now in dispute are concerned, were in | 
view: when the map was prepared. If it is - 
established that the portion of the boundary 
now in dispute wasalso directly in dispute 
at the time when the map was prepared, the 
map would be of considerable value; othér- 
wise, its evidentiary value would be diminished. 
The learned Vakil for the appellant has- 
further contended that the map is not signed 
either by the owners or the tenants of the 
adjoining land and that uuless it is estab- 
lished that the map was prepared, if not with 
the assent, at least with the knowledge, of 
the proprietor of the neighbouring lands 
affected by the demarcation, its evidentiary 
value would be very little. This contention is 
supported by the cases of Omirta Lal Chowdhry 
v. Kalee Pershat Shaha (11); The Collector 
of Rujshahye v. Doorga Soondery Be 
13). 
The -mere recital on the face of the map that 
other persons had notice of the proceedings 
would not by any means be conclusive, espe- 
cially in the absence of the signature, such 
as is usual on the maps, by the holders of 
the neighbouring lands. Consequently, if the 
map is used in- evidence this circumstance 
also must be borne in mind. l 

The learned Vakilfor the appellant has 
further contended that the map of 1865 ap- 
pears to be based on the Ohilta of 1234 and 
as that chitta itself was prepared by guess, 
the evidentiary value of the map cannot ex- 
ceed that of the chitta. The Courts below 
o not appear to have considered the matter 
rom this point of view, which has obviously 
o be taken into consideration if the map is 
o be used in evidence against the plaintiff. 
(10) 4 Ind. Cas. 81; 9 ©. L. J. 697; 12 C. W.N. 


9; 6 M. L. T. 364. 
11) 25 W. R. 179. 
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are very remote collaterals of the remaining 
three appellants, sons of Suja Singh, and 
also that the whole of the appellants 
are remotely related to that section of the 
family to which Bahadur Singh and Mu- 
sammat Bhago belong. We do not think 
that. any direct 


ders and the present affair, but it is clear 
that there is so much bad feeling in the 
village generally, avd in particular between 
certain Jat proprietors and the Bloch ten- 
ants of some of them, that the prosecution 
evidence in the present case has to be 
closely scrutinized. 3 

The- present affair occurred according ‘to 
the prosecution in the early evening of. the 
12th January 1910. It was not reported till 
6 a. M, of the 13th though the thana 
was only 6 kos away. The explanation of 
the delay given by the prosecution is, firstly, 
that the relatives and “friends of the de- 
ceased Pahlwan were at first taken up with 
attendance on him and only thought of re- 
porting after his death, and secéndly, that the 
village lambardars declined to actively assist 
in getting the matter 
On the other hand, the allegation of the 
defence is that the affair really took place 
at some time in the night, no one exactly 
knowing when or how Pahlwan met with 
his fatal injury. We are inclined to think 
that the prosecution story is the more 
correct of the two on this particular point, 
anduwe take it that the, affair really oc- 
curred early in the evening and not far 
on in tha night. It follows that whatever 
the cause ofthe delay in reporting may really 
have been, there was at any rate so much 
delay that ane warts interested had ample 
time to make up their minds what story they 
would tell before going to the thana. 


1 


eare supported in this conclusion by: 


the'fact that the first. report is now ad- 
mitted to have been exaggerated in various 
particulars and especially in so far as Bagga 
ingb, brother of Mangal Singh, appellant, 
og named as one of the principal offenders. 
e course of the inquiry it transpired 
Shere was good reason for holding it 
timprobuble that Bagga Singh joined 
ir, and his name was withdrawn 
t of persons eventually chalaned. 

reason to doubt that the 
s arrived at a substantially 















connection can be traced, 
between any of the previous so-called mur-. 


reported promptly.’ 
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correct finding as to the more essential facts, 
though we are unable to accept all his 
conclusions from those facts. On the 12th, , 
January Musammat Bhago and her brother- 
in-law’ Bahadur Singh had gone to the thana 
and reported a somewhat trivial assault on 
them by the iwo appellants Fauja Singh’ 


‘and Teja Singh and a third man Sulakhan 


Singh, who has been discharged by the 
Committing Magistrate. These two coms 
plainants could show no marks of injury 
and no record was kept of their complaint' 
at the thana beyond an entry in the Diary 
showing that the complainants were r ferred 
toa Magistrate, the police themselv¢s de- 
clining to take action. Fauja Singh} and 
others seem to have heard of this, and in 
the evening came to Musammat Bhago’s 
house to taunt her with her failure to pbtain 
any satisfaction from the police. The de- 
ceased Pahlwan, biloch, a tenant of! Mus- 
ammat Bhago, was inside the courtyard, 
and he appears to have picked up a stick 
and came ` out both threatening and abusing 
the intruders who were all described in the 
first report as being more or less drunk. 
There is no suggestion that Pahlwan actually 
struck any one, but the appellants are said 
to have resented his interference and to 
have struck out wildly in all directions in- 
juring Pahlwan severely and others slightly. 
When we examine the medical evidence, we 
do not think that this part of the story can be 
trusted. It is quite clear that some one, 
struck one severe blow with a chhati at, 
Pahlwan’s head from which .he died some 
hours later, but we do not believe that there 
was anything in the natureof a general fight 
or that any one else was struck, nor 
do we think that Pahlwan received more 
than this one blow with a chharvi. He had, 
it is true, two very trifling abrasions on the 
shoulder and one on the knee and a bruise on 
one elbow, but we think that the shoulder 
abrasions must have been caused by the 
hardle of the weapon in the course of the 
blow aimed at his head, and that the other 
petty injuries were due to his fall. The other 
persons said to have been hurt, namely, 
Pahlwan’s maternal uncle Kaku, and his 
brother Jalal, witnesses Nos. 6 and 7, could 
not, we think, have been definitely attacked by 
apy one. Kaku’s injury was a mere scratch 
and Jalal’s a slight blow on the heel, neither 
of these injuries being of the kind which would 
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Jn answer to this contention of the appel- 
lant, it has been argued by the learned 
Vakil for the respondents that no objection 
ought tobe allowed to be taken, to the ‘ad- 
missibility of the map as such objection 
was not taken in the Courts below. We are 
unable to hold that objection was not raised 
to the receptionof the mapin evidence, al- 
though it is quite possible that the objection 
was not formulated with the precision with 
which ithas been taken in this Court. No 
doubt, if objection has not been taken to the 
admissibility of a map which would be admis- 
sible, if certain requirements were fulfilled, 
the objection cannot be allowed to be taken 
at a subsequent stage, as laid down in the 
cases of Girindra Chandra Ganguli v. Rajen- 
dra Nath Chatterjee (14); Gunga Narain 
Chowdiry v. Radhika Mohan Rey (15) and 
Madhabi Sundari v, Gaganendra Nath Tagore 
(16). These cases, however, are clearly dis- 
tinguishable; and the substantial objection 
which has been raised in this Court was taken 
. undoubtedly before the District Judge, if not 
alsobefore the Court of first instance. It has 
further been contended by the learned Vakil 
for the respondents that even if the map is 
not admissible under section 83 of the Indian 
Evidence Act, it is admissible under sec- 
tions 13 and 14 of the Act, as laid down by 
this Court in the case of Junmajoy Mallik 
v. Dwarka Nath Maiti (8). This argument, 
however, even if it is assumed to be correct, is 
of no assistance tothe respondents. If the 
map is used in evidence under sections 18 
and 14 of the Indian Evidence Act, it is evi- 
‘dence merely of an assertion of the title 
which is now put forward by the defend- 
ant so far back as 1865; but the map has 


..been used by the learned District Judge as - 


showing clearly that the Thak map is in- 
correct, and for that purpose it is es- 
‘sential to establish that the map itself 


is correct. 
It has finally been suggested by the learn- 
ed Vakil for the respondents that the learn- 
ed District Judge has given an independe 
- reason for the rejection of the Thak map 
that consequently, apart from the map 
1865, the plaintiff cannot possibly suce 
Our attention has been invited to a solit 
passage in the judgment of the learned 
(14) 1 0. W. N. 530. 


(15) 21 W. R. 115. 
(16) 9.0. W. N. 111. 
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trict Jadge in which he observes that Thak 
maps go upon possession, but here the land 
was all jungle and there was no visible phy- 
sical possession. Now, it may be conceded 
that, as wag pointed out in the case of 
Joytara Dassee v. Mahomed Mobaruck (17), the 
evidentiary value of Thak maps would be 
affected by the condition of the land at the 
time the survey was made. But obviously 
the Thak map cannot be ignored upon a 
general allegation that the land at the time 
was jungle. It is conceivable that the land in 
dispute was not jungle at the time and was 
quite capable of survey at the time. Conse- 
quently, if the learned District Judge based 
his judgment merely upon the observation 
upon which reliance is placed, it would be 
necessary to direct a further inquiry into 
the matter. It has been suggested as a last 
resort by the learned Vakil for the respond- 
ents that the map was prepared at the 
instance of the common superior landlord of 
both the parties and that, consequently, it may 
be used in evidence by either party against 
the other. This contention, does not appear 
to have been raised in either of the Courts 
below and we have no evidence on the re- 
cord to show that the title under which the 
plaintiff claims was created subsequent to 
the survey of 1865. It isobvious that if-his 
title is antecedent to 1865, the -map co 
not be used against him on the groun 
-gested. We must, therefore, hold upon 
branch of the case for the appell 
decision of the District Judge u 
tion of title cannot be support 

In so far as the second 
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Court in Naurang Mal v. Emperor (1), and 
of the Calcutta High Court in Shama Charan 
Das v. Kasi Naik (2). These questions will 
bave to be decided on the facts as disclosed in 
« the prosecution evidence, and I must decline 
to consider them at this stage of the pro- 


























cordingly reject this application. 


Application rejected 


13 P. R. 1902 Cr, (2) 230. 971. 





(s. c. 62 P. L. R. 1911.) 
PUNJAB CHIEF COURT. 
First Civit Appeat No. 505 or 1910. 

7 January 31, 1911. - 
Present:—Mr. Justice Kensington and 
Mr. Justice Rattigan. 
Musammat CHEMBELI~ PLAINTIFF — 

APPELLANT 
versus 
TIONAL BANK or INDIA, LTD. AND 
H ERS—-DEFENDANTS— RESPONDENTS. 


rw—Settlement in favour of mother—Will 
vaudulent Transfer—Benami transac- 


. a well-to-do jeweller of Delhi, 
C. and a widow S. and a daugh- 
business in a prosperous condi- 
is of rupees. 

sed a block of house pro- 
mother 3. for Rs. 18,000, 
imilar purchase in her 
. 12,000. Some years 
entered on a highly 
orrowed large sums 


S. 
J and the 
1902 was 


fawnnr af 


Later on, ` 


y 


Held, further, that the transactions were nob 
benami. . 

Bura Mal v. Bhagwan Das, 61 P. R. 1889, referred to. 

Held, also, that the genuineness of the Will was 
established and that it was not invalid as regards the 
properties in suit. That it was ineffectual in so far as 
it purported to deal with property other than the pro- 
perties purchased in the name of the testator S$. but 
it was not on that account open to objection as regards 
the purchased property. 

Kanshi Ram v. Jiwunun, 121 P. R. 1893; Isri Dutt 
Koer v. Hansbatti Koerain, 10 C. 324, (P. CO); 101. A. 
150} 13 C.L.R. 418, referred to. 


First appeal from the order of the Sub- 
Judge, Ist Class, Delhi, dated the 30th March 
1910, dismissing claim. . 

Messrs. Beechey and Shadi Lal and Babu A. 
0. Bose, for the Appellant. 

Mr. Raj Narain, for National Bank and 
Mr. Pestonj? Dadhabai, and Lala Bhowant Per- 
shad, for Batha Company of Bombay and 
Bombay Company Limited, Bombay, Res- 
pondents, 

£udgment.—tThe two appeals 
505 and 506 may be disposed of by on 
following the procedure which- was 
in the lower Court with the co 
parties and which has been gi 
to in this Court also. The p 
suits is the same, namely 
beli, wife of Kishen CG 
The defendants in 
National Bank of 
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that, according to the evidence, even on the 
side of the defendants themselves, portions of 
the land were brought under cultivation 
within 12 years of the commencement of the 
suit. Consequently, the claim of the plaintiff 
cannot be treated as barred by limitation in 
respect of such lands. It is further clear 
that if the Thak map goes on possession, the 
evidence of possession must be considered 
from an entirely different point of view and 
in the case of jungle lands possession, prima 
facie, is with the person whose title is es- 
tablished. We areof opinion that the case 
must go back not merely for the decision of 
the question of title but also for reconsidera- 
tion of the question of limitation, 

The result, therefore, is that this appeal 
is allowed, the decision of the District Judge 


set aside and the case remanded to him for. 


re-consideration. ‘The defendant will have 
opportunity to prove the map of 1865 and 
the District Judge will, for that purpose, 
give necessary directions for the reception 
of evidence by the Court of first instance. 
The plaintiffs will have opportunity to 
rebut any new evidence that may be ad- 
defendants. 


vanced by the New evi- 
dence will not be admissible in se far 
as the question of possession is concern- 
ed. The costs of this appeal will abide 


e result. 

























Appeal allowed. 
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Held, that this was not au application made beforo 
the commencement of the hearing and that the Court 
was not bound to grant the ddjournment. 

Surat Lall Chowdhury v. Emperor, 29 C. 211, not 
approved. 


Appeal against the order of the Court of 
Session of the Coimbatore-Division, Case in 
No. 101 of the Calendar for 1910. . 

Dr. S. Swaminathan, for the Appellants. 

Mr. 0. F. Napier, Public Prosecutor, for 
the Crown, 

Judgment.—tThe appellants have 
been convicted of the murder of one Muruga. 
Mudalli on the night of June 18th, 1910. 

That Muruga Mudalli was murdered there 
can be no doubt. His corpse appears to 
have been found on the afternoon of the 
following day in a pond called Malaiyandi 
Kuttai near his village Vijayamangalam. No 
les3 than 13 ribs were broken, and there were 
three incised and one punctured wound. 

The medical evidence makes it clear that 
death was the result of these injuries and 
not of drowning. The question is, whether 
there is sufficient reliable evidence to bring 
home the crime to the appellants. 

The motive suggested is extremely weak, 
at any rate for a premeditated crime such as 
the learned Sessions Judge considers this 
to be. 

The deceased was one of several witnesses 
who had given evidence five days before in 
a case of hurt and mischief brought against 
the second accused, the suggestion is that he 
was murdered out of revenge. The cage wag 
not a serious one on the face of it, although 
the Magistrate who tried it ultimately impos- 
ed a sentence of two months’ imprisonment; 
this was more than might have been 
anticipated. No personal motive is alleged 


“in the case of the other appellants beyond 


sympathy with the second appellant. “The 
third appellant is his brother but by his 
own account on bad terms. The first appel- 
lant keeps a sister of the second and third 
appellants and the fourth appellant is 
merely a friend and belongs to a different 
caste. 

he evidence briefly summarised is this, 
he widow (prosecution witness . No. 1) says 
at about 5 r.x. the first appellant who was 
fairly good terms with her husband took 
m off to Mettapadur (about a mile distant) 
rink toddy. The deceased never returned 
about 8 p.a1. she saw the appellants Nos. 
nd 8 and another ycunger brother Kanda- 
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the latter being Kanbya Lal’s only son, and, 
so far as is known, the business was than in a 
prosperous condition. We are told that Kan- 
hya Lal left a property valued at some six 
lakhs of rupees, which may or may not be 
accurate, but at any rate it is not seriously 
disputed thas he was a very well to-do man. 
Besides the son Kishen Chand who was then 
a comparatively young man, Kanhya Lal left 
a widow, named Musımmat Sunder, who died 
on the 16th November 1904anda daughter, 
who is married to Mangi Lal, one of the group 
of defendants, whom we have referred to as 
acting in collusion with the plaintiff. We 
should also note that the business was ances- 
tral and was originally known under the name 
Hazari Mal-Kanhya Lal, thése two being 
brothers. It appears that Hazari Mal sepa- 
rated from the firm at some time not known 
precisely and his son Gmlzari Mal figures to a 
inor extent in the present case. On the 
Augost 1895, Kishan Chand purchased 
k of house property in the name of his 
usammat Sundarfor Rs. 18,000 and 
Tanuary 1902 he made a similar 
name of other property for 

as been urged on behalf of 
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judge the entire estate is now hopelessly en- 
cumbered: Kishen Chand’s dealings with the: 
National Bank and possibly with other credi- 
tors were highly unsatisfactory and the result 
has been that eventually a series of deci... . 
have been passed against him, mostly in Bo. 1g 
bay, for very large sums. We do not knoy, 
precisely the dates or amounts of these 
bay decrees, but it is admitted that, in s 
large realizations in Bombay certificate: 
eventually granted there in 1904 for the 
zation in Delhi of large outstanding amo 
It is also known to us that the National. 
was in 1907 suing Kishan Chandin Delhi 
over Rs. 40,600 though the amount of | 
liability was eventually limited by this Cour 
decree of the 6th April 1908 toa little. over 
Rs. 11,000 under the circumstances explained 
in the judzment of that date. . We think that 
we are. justified in saying that Kishan Chand 
was in serious straits before the, second pur- 
chase, dated the 9th January 1902, was effect- 
ed in the name of his mother, but so far gag 
we can judge from all available ey 
there is nothing to indicate any sort 
in his affairs so far back as the 
chase of the 29th August 1898 
In 1904 matters had certag 
serious and Gulzari Mal, |; 
as Kishan Chand’s first co, 
under the Punjab Laws 
Chand declared an in 
the schediile- of asse 
Musammat Sundar’ 
1902. 
this petition ; 
possible tha 
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sawmy pass her house in the direction of 
Metapudur and of the pond and scene of 
crime. The second Prosecution witness proves 
that at about sunset (6-30 P.M.) or a little 
later the deceased and the appellants Nos. 
I, “4,4, were drinking toddy in his backyard at 
Mettapudur and left it to return home. The 
third Prosecution witness saw the same four 
meu on their way back all drunk. The fourth 
Prosecution witness saw them a little further 
un quarrelling in drunken fashion near another 
pond called Modunandi Kuttai. ‘Here they 
were joined by third appellant who came 
from the direction of Vijayamangalam and 
all united to beat the deceased. The fifth 
Prosecution witness gives similar evidence 
and alsa says he drank a cup with them 
at Mettapadur; therefore, it is he who in- 
troduces the first sinister note by saying 
that the third appellant began to upbraid 
the deceased with giving evidence against 
his brother. His evidence takes us to about 
7pm. The only other witness is the 6th 
. Prosecution witness who says, that about 8-30 
or 9 p.m. he saw five or six men, including all 
the appellants, throwing something into the 
Malayandi Kuttai. 


The actual scene of the murder, judging 
from the blood stains and other signs, appears 
to be a field between the two ponds and near 
the village Choultry. 


Now itis clear that, except for the sixth 
Prosecution witness, the evidence does not 
take us up to the murder. The other witnesses 
speak only to drunken punching and pulling 
which could not possibly account for the 
terrible injuries found on the corpse. Indeed, 
the view of the learned Sessions Judge ap- 
pears to be that the second and third appel- 
lants left the man on the path or on the 
field, returned home for more assistance and 
then finished him off, and threw the body 
in the pond. On this view, the widow must 
have seen them going back to the scene 
‘of crime, This theory involves such an 
absolute division of events, as to deprive the 
evidence of the Prosecution witnesses Nos. 
to 5 of any value regarding the offence 
murder, It is, moreover, very difficult toe 
plain the appellant’s conduct. The lad Kand 
sawmi could have been of no particular he 
and four of them were surely enough 
pulish thè deceased off, if -they meant bus 
ucss. The cut wounds were comparativ 
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trivial, and it can hardly be suggested 
they went home merely to get a knife, 

The learned Public Prosecutor suggests 
that the man may have been already mur- 
dered when the widow saw the second and 
third appellants but they were returning to 
dispose of the body. We do not think this 
theory will hold water. It is possible that 
the murderers might defer taking the body 
tu the pond till they could do so with the 
minimum chance of observation. But, if so, 
they would certainly wait till the moon set 
and every one was asleep. The moon that 
night set only shortly before midnight, and 
at the time spoken by the first and sixth 
Prosecution witnesses many of the villagers 
were admittedly awake. 

In our opinion it is difficult, if not im- 
possible, to reconcile the widow’s evidence 
with that of the other witnesses who re- 
present the second and third appellants as 
taking part in the preliminary brawl about 
an hour earlier. Of the two, that of the 
widow is more probable; it was put for- 
award very early and if there is anything 
at all in the motive for the murder it is most 
unlikely that the second appellant, of all the 
people in the world, would have been found 
drinking with the deceased at Mettapadur. 

OF the other witnesses, the most important 
are the fifth and sixth Prosecution witnesses. 
The former does not appear to h 
come forward for more than a week 
the discovery of the murder, th 
was in Nijayamangatam all the 
cannot agree with the Sessi 
accepting as satisfactory 
that he was busy with 
sister’s house. 

Fhe sixth 
journeyman we 
suspicious. 
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unnoticed so far as can be seen in the 
` Sessions Court. The omission to examine 
the woman who sold toddy is explicable, but 
the inquest report discloses the name of 
another person not examined whose evidence 
would have been of great importance. This 
is one Sellan,the totty of Mettapudur. He 
appears to have deposed that he saw five or 
six men going home drunk, including the 
deceased and the second appellant, who were 
holding each other by the hand, and what is 
more imporlant that at 10-30 p.m. when he 
again passed along, the ‘path he found a 
man lying apparently drunk near the corner 
of the Chattram. This will not fit with the 
‘evidence of the sixth Prosecution witness. 
No explanation is suggested for the failure to 
cite this witness, who would have been a most 
valuable one. 
Nor is any explanation offered! for the 
absence of any evidence from the large 
parachert, which appears to closely adjoin the 
path and some -of the inhabitants of which 
must have known somethingof the occurrence. 
The police investigating officer. himself is not 
a witness for some explained reason. In 
crimes of this kind, itis usual to endeavour 
to trace or account for the petty ornaments 
worn by most people in this country with a 
view to test the possibility of robbery as a 
motive for the murder. Here that point 
ltogether overlooked and there is not even 
tryin the appropriate column of the 
eport, and no witness seems to have 
a question about it. A most 
fact, also unnoticed by the 
deceased’s cloth waist-cord 
ing to him appear to 
he Muduvandi Kattai, 
se was found but a 
Exhibit K). 
f the whole 
conviction 
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refusing to forant an adjournment of the 
trial to enable the accused to apply for 
transfer of the case to some other Court. 
The application for adjournment was made 
after the charge had been rend and explained 
to the accused. Section 526, clause 8, does not 
require the Court to adjourn a case when the 
application is not made before the commence- 
ment of the hearing. The learned Oounsel 
for the appellants contend that the hearing 
can be said to commence only after the ac- 
cused plead to the charge. We cannot agree 
with this contention. The hearing or trial 
must be taken to include all the proceedings 
taken to determine a case and the first step 
in the hearingata Sessions trial is the reading 
and explaining of the charge to the accused. 
In Wharton’s Law Lexicon the meaning of 
the word is given “as the investigation of a 
controversy”. We must hold that the ap- 
plication for adjournment in the case, was 
not made before the commencement of the 
hearing. We are not to be understood to 
accede to the argument that the trial could 
be held to be illegal assuming that the Court 
was bound to grant the application. We 
should find much difficulty in agreeing with 
the view of-the High Conrt in Surat Lall 
Chowdhury v. Emperor (1) if it were necessary 
to deal the question. 

The convictions end sentences are reversed 
and the appellants are set at liberty. 


Conviction quashed 
(1) 29 ©. 211. 


CALSUTTA HIGH COURT. 
Seconp Civit APPBAL No. 2487 or 1907. 
February 25, 1911. 

Present: —Mr. Justice Mookerjee and 

f Mr. Justice Teunon. 
KALI KUMAR GHOSH-— DereNDANT— 
APPELLANT 
VETSUE 
BIDHU BHUSHAN BANERJEE— , 


PLAINTIFF— RESPONDENT., 

ndlord and Tenant—Amount payable out of rent 
third person by tenant under assignment-- Nature of 
rount—Whether rent or not—Res judicata Issue on 
‘muted point in rent suit— Purchase of share in 
ranent transferable tenure— Declaration of right of 
‘chaser by setting aside sale in ewecution of decree 10 
ich he was no party. ` 
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A suit by a landlord against a tenant for a cercain 
sum of money payable by him out of the rent toa 
third person under assignment, is one for rent and 
not for damages. 

When an issue hasbeen raisedon a disputed point 
ina suit for rent,and hasbeen heard and finally 
decided, the decision operates as res judicata ina 
subsequent suit. 

Ekabbar Sheikh v. Hara Bewah, 8 Ind. Cas. 660; 13 
CO. L. 7.1; 150. W. N. 335; and Hara Chandra Bairagi 
v. Bipin Behary Das, 6 Ind. Cas. 860; 13 C. L. J. 38, 
referred to. ; 

A. person who has purchased a share in a permanent 
transferable tenure is entitled to a declaration of his 
right to that share and for possession of the same 
after setting aside a sale held in execution of a decree 
to which he was not made a party. 

Mohesh Chunder Ghose v. Saroda Prasad Singh, 21 
C. 433, referred to. 

Appeal from the decree of the Sub-Judge 
of Khulna, dated August 20th, 1907, modifying 
that of the first Munsif of Khulna, dated De- 
cember 10th, 1906. 

Babu Troylokya Nath Ghosh for Babu Jodu- 


Nath Kanjilal, for the Appellant. 


.Judgment.—This is an appeal on be- 
half of the second defendant in an action for 
rent. The two substantial points which have 
been argued in the appeal are, first, that the 
suit is not maintainable because part of the 
amount claimed by the plaintiff is in the 
nature of damage for breach of contract and 
not rent; and secondly, that the plaintiff is 
not entitled to the entire rent claimed by him. 

In so far as the first ground urged on be- 
half of the appellant is concerned, our atten- 
tion has been invited to the lease by which 
the tenancy was created. Under that lease 
the rent was fixed in perpetuity at Rs. 165. 
The tenant, the predecessor in interest of the 
present appellant, undertook to pay out of 
that sum Rs. 125-10, to the superior land. 
lord and the balance Ra. 39-6-0 to the lessor 
as his profit. On these facts, it has been 
argued on the strength of the decision of this 
Court in the cases of Hemendra Nath Mukerice 
v. Kumar Nath Roy (1), and Girish Chandra 
Das v. Kunio Behari Malo (2), that the por- 
tion of the claim which represents the sum 
not paid by the defendant to the superior 
landlord of the plaintiff is in the nature vf 
damages and not rent, and that consequently 
a separate suit ought to have been brought 
to realise that portion of the claim. Tn ovr 
pinion there is no substance whatever in 
his contention. 

(1) £2 C. 169. 

(2) 12 C. W. N. 628; 85 ©. 683. 


The decision of a Full Bench 
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of this Court in the case of Basanta Kumari 
v. Ashutosh Chukerbuity (3), shows that a suit 
by a landlord against a tenant for a certainsum 
of money payable by him out of the rent to a 
third person under assignment is one for rent 
and not for damages. The two cases upon 
which reliance has been placed are clearly dis- 
tinguishable. It was ruled there that the 
landlord upon breach of a covenant to pay 
the rent so assigned is entitled to claim da- 
mages and that if he chooses to bring forward 
such a claim, the suit for the purpose of 
limitation is to be treated as a suit for re- 
covery of damages for breach of a covenant 
governed by Articlel14 of the second Schedule 
of the Limitation Act. We must, consequently, 
overrule tbe contention of the appellant and 
hold that the suit as framed has been pro- 
perly constituted. 

In so far as the second contention addressed 
by the learnéd Vakil for the appellant ig 
concerned, it has been argued that the plaint- 
iff is not entitled to realise the whole rent be- 
cause by reason of two execution sales to 
which we shall presently refer he has not 
acquired an interest in the whole of the 
property in question. It has been pointed out 
that on the 24th November 1892, one of the 
saperior landlords interested to the extent of 
an one-third share in execution of a decrea 
for arrears of rent in respect of his share only 
against the registered tenant purchased one 
third of the tenure of which the plaintiff 
claims to be the entire landlord. P 
21st February 1895, the father of t 
iff, in execution of a decree for 
the tenant Hemangini, purcha, 
Subsequently, on the 21st A 
the landlords interested 
sixth share, in executi 
in respect of his sh 
Hemangini, pur 
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ed, the learned Subordinate Judge has held 
that the decision of the questicn is barred 
by the doctrine of res judicata. He has 
pointed out that the same question was raised 
in a previous suit for rent, that an issue was 
raised upon the question of the effect of the 
purchase of 1892, upon the purchase by the 
father of the plaintiff in 1895, and that it 
was then decided that the later purchase was 
in no way affected by the earlier sale of 1892. 
The learned Vakil for the appellant has, how- 
ever, contended that a decision in a suit for 
rent does not operate as ves judicata, and in 
support of this proposition he has placed re- 
liance upon the decision of this Court in the 
case of Kailash Mondul v. Baroda Sundari Dasi 
(4). The proposition advanced by the learned 
Vakil, however, is entirely unsustainable. It 
is now settled beyond all controversy that 
when an issue has been raised on a disputed 
point in a suit for rent and has been heard 
and finally decided, the decision operates as 
res judicata in a subsequent suit. In sup- 
port of this proposition it is sufficient to refer 
to two recent cases on the subject, namely, 
the cases of Ekabbar Sheikh v. Haru Bewah 
(5), and Hara Chandra Bairagi v. Bipin 
Behary Das (6). 

Tn so far as the second contention advanced 
by the learned Vakil for the appellant is 
concerned, it is clear that there is no found- 
tion for it. The learned Subordinate Judge 
eld that the execution sale of 1902 did 
ct the title of the plaintiff, acquired 
sale of 1895 inasmuch as the latter 
t was obtuined against Hemangini 
she had ceased to have an 
tenure in question. The 
appellant has, however, 
t of the purchase of 
rchaser the one- 
d as the effect 
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That case, however, is clearly distinguishable. 
It was not necessary for the learned Judges 
in that case to consider the effect of a sale 
held in execution of a decree for rent obtain- 
ed against the registered tenant after a portion 
of his interest in the tenure,had been validly 
transferred to a party who was not before the 
Court. It may be pointed out, however, that 
the view taken inthe case last mentioned is 
opposed to the decision of this Court in the 
case of Batstab Charan Chowdhury v.-Akhil 
Chandra Chowdhury (8). It is now well-settled 
that a person who has purchased a share in a 
permanent transferable tenure is entitled to 
a declaration of his right to that share and 
for possession of the same: after setting aside 
the sale held in execution of a decree to 
which he was not made a party. As an 
authority for this proposition it is sufficient to 
refer to the decision of this Court in the case 
of Mohesh Chunder Ghose v. Saroda Prasad 
Singh (9). The view taken in this case has 
been subsequently adopted in Kali Sundari 
Debi v. Dharani Kanta Lahiri (10), and Nand 
Kumar Naskar v. Hari Das Haldar (11). It 
was pointed out by the learned Judges in the 
case first mentioned that although under sec- 
tion 88 of the Bengal Tenancy Act the lands 
lord may not be obliged to recognise the divi- ` 
sion of the tenancy, he may yet be obliged to 
recognise the transfer. It follows, there- 
fore, that there is no foundation for the se- 
cond contention of the appellants. 

The result is that the decree made by the 
Court below is affirmed and this appeal 
dismissed. 5 


Appeal dismissed. 


(8) 11 0. W. N. 217. 
(9) 21 C. 433. 

(10) 33 ©. 279. 

(11) 27 C. 545, 
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KOMALAMBAL AMMAL V, KRISHNASAMY BHATTAR. 


(8 0. 2 ME. W. N. 810.) | 
MADRAS HIGH COURT. 
Second Civin Arrear No 1550 or 1949. 
February 15, 1911, 

Present :—Mr. Justice Munro and 
Mr. Justice Sankaran Nair. 
KOMALAMBAL AMMAL—Praintrep— 
APPELLANT 
Versus 
KRISHNASAMY BHATTAR AND OTHERS— 
DENENDANTS— RESPONDENTA, 

Hindu Law- Partition-deel—Sons by different 
wives— Construction of partition-deed—Severance in 
interest as between the sons of second wife. 

Ahad three sons—one by his first wife, and two 
by his second wife. He executed a Will by 
which he authorized his executors to effect’ a par- 
tition among his sons when the eldest of them 
attained the age of majority. The executors did as 
they were directed. Properties were divided into 
three shares, one of which was allotted to the eldest 
son, and two to the other two sons. The deed 
of separation provided (1) that if any property was 
left undivided, it should be divided into three 
shares by the three parties and (2) that in future the 
parties shall have no connection in respect of pros 
perty except relationship by blood: 

Held, that these provisions effected a Severance in 
interest as between the sons of the 2nd wife also, 
though their property was kept together without any 
division. 

Second appeal against the decree of the 
District Court of Tanjore in A. S. No. 816 of 
1908, presented against the decree of the 
Court of the Subordinate Judge of Kumba- 
konam in O. 8. No .24 of 1908. 

. Facts.—One Pranatharthyhara Bhattar 
had three song, one son by the first wife and 
two sons by the second wife. He executed 
a Will by which he divided the properties 
into three shares, and directed his executors 
that they should, after his eldest son attained 
the age of majority, make a partition of the 
properties among his sons. The executors 
divided the properties into three shares, gave 
one share to the son of the first wife, and 
-handed over the two shares to the sons of the 
second wife making her their guardian. One 
of the sons of the second wife died. His wife 
brought the suit for one-half of the 
plaint properties and claimed possession 
of the same with mesne profits on 
the ground that her. husband was separate 
in interest from the lst defendant or in the 
alternative, if plaintiff and the Ist defendant 
were undivided in interest, for her main- 
tenance oud of the family income. Defendants 
Nos. 1 and 2 pleaded that plaintifi’s husband 
and the first defendant were joint in interest, 
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Among the issues framed were: — Whether 
the plaintiff was competent to sue for 


alternative reliefs,” and “whether plain- 
tiff's husband and Ist defendant were 
divided or undivided in interest.” The 


Subordinate Judge on the lst issue held that 
the suit as framed was sustainable and 
on the 2nd issue, constraing Exhibit 1V 
held that the plaintiffs husband and the 
Ist defendant were divided in interest. The 
defendanls appealed to the District Court 
on the ground that Exhibit 1V has been 
misconstrued. The District Judge, on a con- 
sideration of the same, reversed the decree 
of the Sub-Judge and decreed plaintiff's 
maintenance. Plaintiff appealed to the High 
Court. 

Mr. T. Rangachariar, for the Appellant:— 
The father by his Will intended to effect a 
separation in interest as among his sons, Tha 
words used in the Will are-—‘ * * * x 
* * # In the partition-deed, the 
words used are “there is no other re. 
lationship between us except friendship.” 
The fact that two shares were given to the 
2nd wife, on behalf of her sons, does not 
make any difference in the matter. 


Mr. P. S. Stvaswami Alyar, for the Respond- 
ent :—The intention manifested by the Will 
was to effect a division as between the sons 
of two wives,and not as between the two 
sons of the second wife and thus constitu 
the latter, members of a divided Hindu fa 
Even after partition, the conduct 
brothers shows that they remain 
interest. 

Mr. T. Rangachariar in re 
document is unambiguous, 
will not be admissible i 
what was meant by i 


dudgmen 
the plaintiff’s 
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document. It is true that while Sundara 
Bhattar’s one-third share was defined, the 
two shares of the minors were kept together 
without any division of the various items as- 
signed to their two shares, This, however, 
is quite consistent with a division in interest, 
and there are provisions in the document 
which read in their natural meaning leave 
no doubt that there was a division in interest 
“between the minors. For instance, it is pro- 
vided that, ifit should afterwards be found 
that any property had been left'undivided, it 
should be divided into three shares by the 
three parties, and that each of them should 
take his share. And the document winds up 
by saying that in future the parties shall have 
no connection in respect of property. The 
“natural meaning of these expressions is clear; 
and thereis nothing in the document which 
would warrant us in adopting the strained 
construction suggested by the respondents. 
“We, therefore, reverse the decree of the 
‘District Judge and restore the decree of the 
Subordinate Judge with costs in this and the 
ower Appellate Court. 


Appeal allowed. 


(r.c. 2 M. W.N. 811.) 
SADRAS HIGH COURT. 
vit APPEAL No. 115 or 1908. 
March 8, 1911. 

ph Benson, Judge, and 
undara Aiyar. 
Ti— PLAINTIFF— 
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one co-widow on the death of the other, was present 
to the minds of the parties, they must not be intended 


to have given up such right and the words used only , 


limited the kind of disposition that must remain un- 
questioned and did not include a disposition by Will: 

Held, that the words used in the partition-deed 
were wide enough to cover the case of disposition by 
Will also. 

Where the document provides that the widows 
have no rightof alienation without the consent of 
each other, it must be presumed that the right of 
survivorship was present to their minds and must be 
deemed to have been given up. 

Somathi Ammal v. Kupputhoyi Amma, 
J. 175, distinguished. 

Appealagainst the decree of the District 
Judge of Salem in Original Suit No. 2 of 1907 
dated the 8rd March 1908. i 

Facts.—One Shunmuga Chetty had two 
wives, and by the second wife he had two 
daughters. He executed a Will by which 
he gave one share to each of his wives, and 
a third share to his daughters. The wives 
divided the properties between themselves 
and in thé-partition-deed there was a provi- 
sion that one should not question the aliena- 
tion made by another mode. One of the 
wives subsequently executed a Will by which 
she gave the properties to her brother. The 
daughters sued to set aside the alienation on 
the ground that under the partition-deed 
their step-mother had only a life-interest and 


14 M. L. 


no more. The District Court of Salem dis- 
missed the suit, Plaintiffs now appeal to the 
High Court.. 


The Hor'ble Mr. P. S. Sivaswami Aiyar, for 
the Appellant:—On the true construction 
of the partition-deed, the parties have not 
dealt with the state of things which may 
happen on the death of either of them. It 
has been held in a case that unless the right 
of survivorship was present to the minds of 
the parties at the time of the partition- deed, 
they must not be presumed to have given it 
up,—Somatht Ammal v. Kupputhoyi Ammal 
(1). The partition deals only with the alie- 
nation of the life-interest and not of their 
interest beyond. 

Mr. T. Subramania Iyer, for the Respond- 
ent,— 

The use of the word “gift” implies that the 
females dealt with their power to forego their 
right of survivorship,—Ramakkal v.Ramasamt 
Natken (2). : 


Judgment.—wWe are of opinion tha 


(1) 14 M. L, J. 175. (2) 22 M. 522. 


under Exhibit III the plaintiff agreed not to l 
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“object-to alienation of any kind. The expres- 
“sion that her co-widow might make the alien- 
ation “whether by sale, gift or in any other 
way,” is wide enough to include alienation by 
Will. The case cited by the learned Advo- 
‘cate-General,—Somatht Ammal v. Kupputhoyt 
Ammal(1),—is not in point. The learned Judge 
“who decided that case held that the docu- 
“ment in that case proceeded on the foot- 
ing that the parties to it had rights of aliena- 
‘tion and that, therefore, they could not be deal- 
ing with any rightof survivorship vested in 
‘them. Here,on the other hand, Exhibit III 
“proceeds on the basis that the widows would 
“have no right of alienation without the con- 
‘sen& of ‘each other. The finding of the 
‘lower Court on the question of the testa- 
mentary capacity of -Poovathammal is not 
‘shown to be incorrect. The appeal is dismiss- 
ed with costs, - 


Appeal dismissed. 


(s. c. 46 P. W. R. 1911) 
PUNJAB CHIEF COURT. 

- First Civiu Appear No. 1063 or 1903, 
December 27, 1910, 
Present:—Mr. Justice Johnstone and 
Mr. Justice Chevis, 

SHAIRE KHAN anp OTHERS—PLaInTI¥Fs— 
` ÅPPELLANTS | 

versus 
GHULAM GHAUS AND orarrs— 


DEFENDANTS— RESPONDENTS. 
Custom—Alienation—Inheritance—Gift of ancestral 
and by widow in favour of her husband's near collateral 
tho is also his daughter's son— Naru Rajputs of Tahsil 
'hillour in Jullundur District—Exclusion’ of daughters 


-Burden of proof—Limitation—Estoppel —Mutation of | 


ames on consent by minors mother—Acquiescence— 
imitation Act (XV of 1877) Sch. II, Art. 141, 

Among Naru Rajputs of tahsil Phillour in the 
istrict of Jullundur, daughters are excluded from 
theriting ancestral property by collaterals related 
ithe fifth degree, A gift bya widow of her hus- 
and’s land in favour of hig daughter’s son is not valid 
ithout the consent of the collateralé even if the donee 
ə also a near collateral of her hustand, è 
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. (omitting certain unnecessary names) will be 


-13 marlas, to Ghulam Ghans, her 


-in favour of Ghula 
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Ranjhi Khan v. Musammat Kam un, 179 P. R. 1889; 
Mussammat Sahibjan v. Karm Bakhsh, 80 P. R 
1875; Mussammat Jit v. Ganhiya, 98 P.R. 1891; 
Mussammat Rabia v. Muhammad Bakhsh, 69 P. R. 
1878; Mussammat Fatima v. Ghulam Muhammad Shah, 
172 P. R. 1889, and Mansa Ram v. Punnu, 38 P. 
R. 1870, referred to. 

The assent to such a gift by the mother of a minor 
collateral does not bind him, A collateral by acting 
as a sarbarah lambardar of the minor donee who has 
got the lambardari in virtue of such gift, is not 
estopped from contesting its validity. But the 


‘collaterals who, before or after the death of the widow, 


agree that the mutation of names ag regards tho 
gifted property should be effected in favour of the 


- donee, cannot be allowed to challenge the gift, 


The collaterals can recover tho gifted property 
within 12 years from the date of the widow’s death 
under Article 141 of the Indian Limitation Act, XV 
of 1877, and the donce’s Possession does not become 
adverse as long as she is alive. 

Though it is a correct principle that persons carry 
their own customs with them wherever they go, 
it does not necessarily follow that they retain those 
customs unchanged after long residence amongst 
other tribes holding different customs, 

The burden of proving that a daughter succeeds in 
the presence of near collaterals lies on the person 
asserting such a custom. 


First appeal from the order of the District 
Judge, Jullundur, dated the 25th May, 1908, 
dismissing plaintiffs’ claim. 

Mr. Muhammad Shafi, for the Appellants. 

Lala Hukam Chand, for the Respondents. 


sudgment.—The genealogical tree 















found appended to this judgment. The pro- 
perty in dispute is the estate of the 
Muhammad Bakhsh, whose widow in 
gifted the bulk of it, 195 ghumaons dg 


son, keeping 12 ghumaons onl; 
maintenance. On her dea 
remaining 12 ghumaons 


Ghulam Kadir, Khaj 


possession. Sun 
is a party by r 
of the land 
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Tn the first place, we may remark that the 
question of adverse possession does not arise ; 
the case is clearly governed by Article 141 
of the second Schedule of the Limitation Act; 
1877, and the suit having been brought 
within 12 years of the death of the widow of 
the last male owner, is within time. 


We will next deal with the question of 
custom, as, if the District Judge’s finding on 
this point is to be upheld, there will be no 
need to consider other matters. 


The parties are Naru Rajputs of the Phillour 
tahsil of the Jullundur District. “The District 
Judge has decided in favour of the daughter’s 
son on the strength of Ranjht Khan v. 
Musammat Kamun (1) and an unpublished 
judgment of this Court, Jamun v. Rahmi 
(C. A. No. 971 of 1906). The latter judgment 
jg a very short one, and simply follows 
Ranjhi Khan v. Mussammat Kamun (1), In 
Ranjhi Khan v. Mussammat Kamun (1), the 
dispute as to succession was decided in 
favour of the daughters, who were held 
to be entitled to succeed in the absence 
‘of male descendants of their father’s great- 
grand-father, on the strength of entries in 
the Riwai-t-am and Wajrb-ul-arz. But it is to 
be noted that the parties in that case were 
Naru Rajputs of the Hoshiarpur tahsil, and 
though it may be true, as is urged before us, 
that the Hoshiarpur Naru Rajputs originally 
6 from Jullundur, we cannot presume 
the tribal custom is now the same in 

istricts. Though it is no doubt 
say that persons carry their own 
with them, it does not follow 
in those customs unchanged 
ce amongst other tribes 

ms. Therefore, taking 
mat Kamun (1) to be 

e learned Counsel 
it on the ground 
Musammat 
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Jiwi v. Ganhiya (8), the real meaning of the 
term Karabati is further discussed, but it is 
unnecessary to follow the matters further, as 
we are not dealing with Hoshiarpur Rajputs. 

We have no Riwaj-i-am to guide usin the 
present case, but we note that in Roe’s 
“mribal Law in the Punjab”, we find on page 
135 the remark:—‘In Phillour all the tribes 
say that agnates of any degree exclude 
daughters” and even the resident son-in-law 
seems not to be a recognized institution in 
this tahsil according to the above authority. 

Various rulings have been cited for the 
respondents. Copies of several judgments 
referred to are on the record, but on examina- 
tion they seem to afford no help to the re- 
spondents. In Exhibit D, 4, it was held that 
collaterals up to the fifth degree excluded the 
daughter. Exhibit D, 5 favours collaterals 
even up to the seventh degree. Exhibit D, 6 
was a case, of gift by the male proprietor to a 
daughter.” In Exhibit D,7 the collaterals 
failed as they could not establish the degree 
of relationship. Exhibit D, 8 is a Hoshiarpur 
case, and here, too, the degree of relationship 
was not proved. In Exhibit D, 9 the case 
was remanded for a farther inquiry as to 
custom; the final result of that inquiry has 
not been, disclosed. As to such rulings as 
Musammat Rabia v. Muhammad Bakhsh (4), 
Musammat Fatima v. Ghulam Muhammad 
Shah (5) and Mansa Ram v. Punnu (6), 
which have: been quoted in arguments before 
us, we fail.to-see how cases relating to the 
customs of weavers, Syads and Brahmans can 
assist us in deciding the present case. The 
oral evidence in the present case is also of no 
value, as the instances cited refer to gifts by 
the male proprietors or to contests between 
daughters and very near agnates. 


The onus of proving that the daughter 
succeeds rests on the defendants, and we 
hold that they have failed to discharge the 
onus. Weare, therefore, unable to uphold 
the decision of the learned District Judge as 
to custom. 

That the widow had any power to make 
such gift has not been argued before us. So 
it remains only to see whether the plaintiffs 
are estopped from contesting. 


(3) 98 P. R. 1891. 
(4) 69 P. R. 1878. 
(5) 172 P. R. 1889. 
(6) 38 P. R. 1870. 
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Nathe Khan was the nearest reversioner 
at the time of the gift, bub the mutation 
proceedings (see pages 4-ll‘of the paper 
book) do not show that he assented ; all that 
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of Khaire and Dullah. As the plaintiffs 
sued jointly and as the claim has succeeded 
to the extent of one-half only, we leave 
the parties to bear their own costs throughout, 


appears is that he reported the death of Ali 
Sher on 26th January, 1888. This was just 
prior to the gift by Musammat Khairan. 
Musammat Jiwan, mother of Dullah and 
Khaire, and grand-mother of Ghulam Ghaus, 
no doubt, assented to the gift, but such assent 
could mot bind her minor sons. Amir, father 
of Ghulam Kadir, is shown as objecting, but 
a former statement of his, dated 21st April 
1888, is referred to by the Naib. Tahsildar 
as a statement of assent. That statement 
is not part of the mutation proceedings 
apparently. It has not been produced in the 
present case, and we are unable, therefore, to 
see what was the exact statement referred to 
or how far the Naib-Tahsildar was justified 
in saying Amir had assented. No assent of 
Amir is, thereforo, proved. 

As to any of the plaintiffs acting as 
sarbarah for Ghulam Ghaus while he was a 
minor, this relates only to the lambardarship 
and has nothing to do with the gift, 

Turning to the mutation proceedings which 
took place on thedeath of Musammat Khairan 
(see page 14), we still find no assent so far 
as Ghulam Kadir is concerned, but the assent 
of Khaire and Dullah is clearly entered there 
and this, we consider, estops them altogether, 
They then consented to Ghulam Ghaus 
getting the residue of the estate which he 
had not already acquired by gift. It may 
well be that they then assented because 
Ghulam Ghaus was then betrothed to Dullah’s 
daughter and that the engagement has 
since been broken off, but their assent was 
clearly given, and we fail to see how they 
can be allowed to change their position now 
that Ghulam Ghaus has been in possession 
and has acted as full owner, mortgaging a 
part of the estate. Asto the remarks of the 
District Judge about a family arrangement, 
we note that no assent is proved except on 
the part of Dullah and Khaire and their 
mother, and we fail to see how their assent 
can be binding on Ghulam Kadir, 

The result is that we find that Ghulam 
Kadir, whose share is one-half, is not estop- 
ped, but that the other plaintiffs are estopped, 
Weso far accept the appeal as to give Ghulam 
Kadir a decree for possession as owner of one- 
half of the land in suit, dismissing the claim 


Appendix to above Judgment. 
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period when A. could have been conceived by her. 
B. married a first wife, and again married D. as he 
hadnoson by the former. They both quarreiled; 
subsequently, D. sued B. for maintenance, and B. 
in reply brought a suit for restitution of conjugal 
rights, whereupon they }ecame reconciled to each 
other. Though D. lived in her mother’s house she con- 
stantly visited B. in his house without the knowledge 
ofthe first wife. When D. was enciente B. exe- 
cuted 1a deed ‘of settlement in favour of CO. in 
which he did not disown the legitimacy of D. 

Held, that under these circumstances, the ovus 
of proving non-access within the meaning of section 
112 of the Evidence Act lay on B. and the fact that 
he believed D. to be gnilty of infidelity and produced 
witnesses to prove it, did not discharge the onus. 
As legitimacy must, in‘ these circumstances, be 
presumed. Š 

Appeal against the decree of the Court 
of the Subordinate Judges of Kistra at 
Masulipatam, in Original Suit No. 5 of 
1907, dated the 13th day of march 1908. 


Mr. P. Narayanamurti, for the Appellant. 


Under section 112 of the Evidence Act, 
legitimacy must be presumed, and it rests 
upon the party who alleges illegitimacy 
to prove non-access. In this case, the plain- 
tiff’s mother and the first defendant lived 
in the same village only a furlong apart, 
and she used to visit him without the 
knowledge of the senior wife. The fact that 
the lst defendant believed her to be guilty 
of infidelity does not amount to a proof of 
non-access within the meaning of the section. 
Courts should always presume legitimacy, 
should be very strict in believing evi- 
against it. [Taylor on Evidence, Vol. 
1-Ch. D. p. 681; 50 Eng. Rep. 552; 
udson (1)]. 


sam, for the 1st Respondent. 
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tion. The suit has .been dismisséd on the 
ground that the 1st defendant was not-the: 
father of the plaintiff. It is admitted that 
the plaintiff is the child of the lst defend- 
ant’s wife. The Subordinate Judge has. 
held that the lst defendant. had no access 
to his wife, the plaintiff's mother, for nearly: 
three years before the plaintiff's birth. The 
onus of proving. non-access lay ‘heavily on 
the defendants, and we. are clearly of 
opinion that it has not been discharged. 
Practically, the only evidence -addiced to 
prove non-access is the testimony of 
the lst defendant himself, but he is not 
a reliable witness. .He said he actually saw 
his wife committing adultery with more than 
one person about three years.before he gave, 
evidence, wh.ch was more than two years 


after the plaintiff. was- born. This is 
incredible and there -is no corroborative 
evidence. The. other witnesses for the đe- 


fendants merely say that the lst defendant’s 
wife was permanently residing in her parents’ 
house for about two years before the plain- 
tiff’s birth, but this is no evidence of none 
access; especially where the plaintiff's alleged 
residence was only a furlong from the 
defendant’s house. The 2nd defendant has 
not been examined. as a witness, and it id 
not shown that. there were no others living 
in the lst defendant’s. house whose teşti- 
mony would be valuable evidence of the 
truth of the defendant’s..case. It is note- 
worthy that none of the defence witnesseg 
is able to say anything against the plain- 
tiffs mother’s character. The lst defend- 
ant’s nephew gives evidence in the plain- 
tiff's favour and says that his mother Sesh- 
amma was living with the Ist defendant 
until shortly before her confinement: The 
other witnesses for the plaintiff also give 
similar evidence. The village of the pars 
ties is split up into factions and it is not 
safe to act on the evidence of witnesses 
on either side. In Exhibit VI, a gift deed 
in favour of the 2nd defendant executed 
by the- 1st defendant three months before 
the plaintiff's birth, the .Jst defendant 
charges Seshamma with infidelity, but no 
reference is made to her pregnancy por 
to non-access on his part.. The lst de- 
fendant had adopted the 2nd defendant 
in 1895 and made a gift of some: pro- 
perties to him. This probably irritated 
Seshamma, and she seems to- have left 
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Facts.—Plaintiff leased out to the, 


defendauts a large extent of landin Kanadu 
Kathan village in Madura, reserving a 
premium of Rs. 6,900 on the land so leased 
out; there was a brick-kiln belonging to one 
of the plaintiff’s co-sharers aud it remained 
unremoved at the date of the lease. As pay- 
ment of the premium reserved under the 
lease, the defendant gave the plaintiff a hundi 
which was accepted by him. As the amount 
under the kundi was not paid to plaintiff, the 
present suit was brought to recover the 
amount of premium reserved under the lease. 
The Sub-Judge passed a decree for the plain- 
tiff, though it was contended before him by 
the defendant. that as he was not put in 
possession of the land leased cut, the plain- 
tiff should not have a decree for the amount 
claimed. The defendant appealed to the 
High Court. 


Mr. K. Sreentvasa Atyangar, for the Appel- 
lants,—The obligation to give possession and 
right to claim payment of the premium are 
correlative in their nature and arise under the 
same contract. The view of the Sub-Judge 
that the remedy for breach of either was by 
independent suits is erroneous; and in this 
case, if the defendant was left to a separate 
remedy by suit, he would probably get into 
complications with other persons. Incase of 
sales, this Court beld, in Subrahmania Ayyar v. 
Poovan (1) and Natessan Chetty v. Vegu Chetty 
(2), that the two may be tried in the same 
suit, anda conditional decree could be passed. 
There is no reason why the like principle 
should not be extended to leases also. 

Mr. T. Ranga Ramanuiachari, for the Re- 
pondents,—The defendant was pub into such 
possession as the nature of the case admits. 
In this case, the defendant knew on the date 
of the lease that there was a brick-kiln on 
the land leased. In such cases, the two cove- 
nants are independent and not correlative 
and the remedy forbreach of either is by 
separate suits. 


Judgment.—tThe Subordinate Judge 


finds that the defendants have not yet, as a 
matter of fact, been put in possession 

portion of the land used as a brick, 
plaintiff’s witness No. 2 says that 
co-parceners are willing to 
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money on the kundi was made conditional on 
putting the defendants in possession ; nor can 
it be laid down as a matter of law that he is 
not entitled to recover on the hundi before 
putting the defendants in possession. At 
thesame time, there can be no doubt that it 
is the plaintiffs’ duty under the lease deed to 
give effective possession to the defendants, 
We do not feel compelled to give the plain- 
tiff a decree without compelling them at the 
same time to perform their obligation under 
thelease. This course was followed with 
respect to correlative obligations under a sale- 
deed in Subramania Iyer v. Poovan (1). See 
also Muthia Ohetty v Sina Vellon Chetty alias 
Sinna Karuppan Chetty (3). We shall, there- 
fore, modify the decision of the lower Court 
by directing thut on the plaintiffs’ putting 
the defendants in possession of the plot used 
as a brick-kiln within 6 monthsfrom this date, 
they do recover the amount due under the 
hunit from the defendants. The appellants 
must pay the costs of the respondents in this 
appeal. The Subordinate Judge has omitted 
to award interest from the date of plaint up 
to the date of his decree. The plaintiffs 
will have interest during that period at9 per 
cent per annum.- There will be no order as 

to costs on the memorandum of objections. 

Decree modified. 
(3) 2 M. W. N. 228; 9 M. L. T. 378; 2L M. L. J. 236; 

9 Ind. Cas. 1062. 

MADRAS HIGH COURT. 
First Civit Appaan No. 175 or 19 
March 7, 1911. 
Present:—Sir Ralph Benson, 
Mr. Justice Sundara, 
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the mortgagor was not aware of the institution of 
the mortgagee’s suitat date of his deposit under 
section 88, would not affect the mortgagee’s right to 
proceed with his suit or to enforce his rights as they 
stood at the date of the suit. 

Quiere:—Whether a mortgagor can, subsequent to 
the mortgagee’s suit, deposit the mortgage amount 
inthe very Court in which the suit is pending. 

Where, under the terms of a mortgage-dged, the 
mortgagor is bound to put the mortgagee in posses- 
sion of the mortgaged properties, the former cannot 
deposit the mortgage amount in Court before first 
giving possession to the mortgagee. 

Ramsonji v. Krishnaji, 26 B. 312, referred to. 

Tani Bhagwan v. Hari Bin Bhavani, (1887), P.J. 315 
and Mulhar Gopal Kulkarni v. Anandram Valad 
Kunkam Chand, (1889) P. J. 51, referred to. 

Section €3 of the Transfer of Property Act pre- 
supposes that the mortgagor, when he proposes to 
take action under section 83, has a valid right to 
redeem and is not attempting to exercise the right of 
redemption in a manner contrary to.the provisions of 
the contract between the parties. 


Appeal against the decree of the District 


Court of Ganjam in Original suit No. 29 of 
1905, dated the 30th September 1907, 


Judgment.—the facts necessary for 
the decision of this appeal may be briefly 
stated. Defendants Nos. 1 to 11 are related 
to one another but are not members of an 
undivided family. Defendants Nos. 1 to 3 
belong to one family; defendants Nos. 4 to 7 
to another, and defendants Nos. 8 to 11 toa 
third family. The other defendants in the 
suit are only formal parties. The eleven 
defendants, who are the owners of an Iram. 
; lage, executed three registered usufructuary 
age dgedsi in 1885 in favour of the plain- 
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Suddha of Krodhi (the 21st March 1905) 
entitling the plaintiffs to hold possession 
of the lands as security for their debt for a 
period of five years, and sets out the terms 
on which they were to hold them. But it 
is evidently understood by these documents 
also that the defendants would not be entitled 
to get possession before the end of the 
further period if they failed to pay 
the debts before the time fixed for pay- 
ment. These defendants took possession of 
the lands about the close of May 1906 ac- 
cording to the finding of the lower Court. 
On the 27th January 1905, the representa- 
tives of the three families sent to the plain- 
tiff the notice Exhibit II, stating that the 
time fixed in the bonds of 1885 up to which 
the plaintiffs were entitled to be in pos- 
session of the mortgaged lands would expire 
with that year’s paddy crop, that they were 
prepared to pay the amounts due under 
Exhibits C,D, and E and that the accounts 
with respect to the amounts due under 
them should be settled through mediators. 
It may be noticed that no reference is made 
in this document to the mortgaga-bond, 
Exhibit A, the position taken up by the 
defendants apparently being thatthe plaintiffs 
had not lent the amount mentioned in that 
document, and that nothing was, therefore, 
due to them from the defendants on it. The 
suit is for the recovery of possession of the 
lands which the plaintiffs claim to be entitled 
to hold till the discharge of debts due to them 
under Exhibits A,C,D, and E for mesne 
profits from the date of dispossession. The: 
defendants contended that they are entitled to 
redeem the mortgages before the expiration 
of five years, and that the plaintiffs are not, 
therefore, entitled to possession. They also 
plead that nothing is due to the plaintiffs 
under Exhibit Aas the consideration due 
on that document was not paid to them by 
the plaintiffs. Subsequent to the institution 
of this suit which was on the 2nd August 
1905, the defendants put in petitions on the 
25th August 1905 under section 83 of the 
Transfer of Property Act in the District 
Court of Sompet depositing the 
ue under Exhibits ©, D and E. 
cond plaintiff appeared in answer 
en of thia natitinn and ha 
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very likely that it would not have been made 
if it were intended that a deposit could be 
made after an action brought for the mort- 
_Sage-money. It will be noticed that, ac- 
cording to the English Statute the mort- 
gagor is to ask for stay of the action, that 
is, to take a step with respect to the mort- 
gagee’s action, The Indian Legislature 
must, no doubt, have been aware that, ac- 
cording to section 83, the deposit need not 
be necessarily in the Court trying an ac- 
tion to enforce the mortgage and it is very 
unlikely that some specific provision would 
not have been made with respect to the 
continuance of the mortgagee’s suit, if the 
mortgagor could take action in another Court 
under section 83 of the Act. Moreover, 
when a Court, having plenary powers over 
the subject-matter of a cause, has already 
taken cognizance of it, it will not conduca 
to convenience that another tribunal with 
restricted jurisdiction should be invested 
with the right to deal with it: at any rate, 
clear words would be used to indicate such 
an intention. It is unnecessary to decide 
whether a mortgagor could, subsequent to 
the mortgagee’s suit, deposit the mortgage- 
amount in the very Court in which the 
suit is pending although on the language 
of the section it might not be easy to make 
a distinction. But, it seems to us clear 
that it could not have been intended to 
enable the mortgagor to make a deposit 
under the sectionzin a different Court from 
that in which the mortgagee’s suit is pend- 
ing. It is hardly necessary to point out 
that, according to the construction contend- 
ed for by the respondent, there would be 
nothing to prevent the mortgagor from 
proceeding under section 83, even after a 
decree for sale has been passed. No case 
has been cited tous, nor are we aware 
of any, against the view we are inclined to 
hold, and on general principles, we think 
appellar.t’s contention should prevail. We 
are of opinion that when a suit has been 
instituted, payment into Court is regulated 
by Order XXIV, rule 1 of the new Pro 
cedure Code corresponding to section 
of the old Code. We do not think t 
the circumstance that the deferdants w 
not aware of the institution of the s 
when their application in the Som 
Munsif’s Court was made would a 
the plaintiffs’ right to proceed with t 
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suit and enforce their rights as they stood 
on the date of the suit. 2 
There is a further ground on which we 
think that the deposit in this case ig not valid. 
The mortgagors took possession of the pro- 
perty in May 1905 without discharging the 
mortgages, although according to the provision 
of Exhibits A, ©, D and E, the mortgagees 
were entitled to remain in possession of the 
property as security for the amounts due 
on the bonds. They were not justified in 
doing so. They were bound to restore pos- 
session to the plaintiffs and to allow them 
to remain in possession before making a 
deposit under section 83. In similar cir- 
cumstances, the Bombay High Court held, 
in Ramsonji v. Krishnaji (2), that the 
deposit was premature and invalid. In 
that case the mortgagor made the deposit 
without putting the mortgagee in possession 
of which he was entitled if the debt was not 
Chandavarkar, J., 
in delivering the judgment of the Court 
observes :—The mortgagor having committed 
a defaulf the mortgagee became entitled 
to possession on that date. The mortgagee 
did not, however, get possession: until the 
3rd April, 1893, but before that date, i.e., 
on the 19th March 1898, the mortgagor 
had deposited the mortgage amount in Court 
under section 83. But the mortgagor could 
not defeat the right of possession ‘which h 
accrued tothe mortgagee by making a't 
of the mortgage amount on the 19t 
1898 as according to the cons 
the right to redeem could acc 
the mortgagor had delive 
the mortgagee. The t 
19th March was, un 
premature and th 
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contrary to the provisions of the contract 
between the parties. 

Wae. are also of opinion that the order 
of the lower Court as to costs cannot be 
maintained. A mortgagee is entitled to his 
costs unless there are special reasons 
disentitling him to them. 

Moreover, in the-view we have taken of 
the other questions dealt with above, the 
plaintiffs are clearly entitled to the whole 
of their costs in the lower Court. The 
decree of the lower Court must further be 
modified by directing the defendants to pay 
the whole amount due under Exhibit A 
with interest on Rs. 200 from 16th August 
-1904, up to the date of payment in the 
‘manner calculated by the lower Court and 
by further directing them to pay interest on 
the bonds Exhibits C, D and E, up to the 
date of payment calculated in the same man: 
ner. The time for payment is extended up 
‘to the end of six months from this date. 
The appellant is entitled to costs of this 
appeal, calculated on the amount awarded 
by us. 


Appeal allowed. 


—— 



























MADRAS HIGH COURT. 

conp Civit APPEAL, No. 1144 or 1909. 
March 30, 1911. ` 
Sir Ralph Benson, Judge, and 
Justice Sundara Aiyer. 
VALANG@RI EDATHIL 
BIAR AND OTHERS— 


mate temples 
est, 


` LEYLA 


Second appeal against the decree of tbe 
District Courtof a North Malabar in A. S. Nos. 
500 and 529 of 1907, presented against the 
decree of the District Munsif of Cananore, 
in O. S. No. 632 of 1904. h 

Mr. M. Kunjunni Nair, for the Apellants. 


Messrs. J. L. Rosario and V. Ryru Nambiur, - 


for the Respondents. 


Judgment.—In this case the plain- 
tiffs and defendants Nos. 2 to 5 belonged to 
two houses, Pattanur Hdam and Koloth. The 
plaintiffs instituted the suit to recover certain 
lands from the first defendant and defendants 


.Nos. 8 to 18. Thetwo houses above men- 


tioned and another house called Natarkandi 
were divided branches of a ftarwad called 


-Pattanur Velangiri Edam. The Natarkandi 


branch became extinct according to the plain- 
tiffs in 1898. The contesting defendants 
claimed the lands under a kanom from the 
Natarkandi farvwad in 1893 and a sale which 
followed it in 1898, their case being that the 
properties belonged exclusively to their 
vendors. The plaintiff’s case, as stated. in 
the plaint, was that the lands claimed in the 


suit belonged to five temples whose names 
-are given in paragraph No. 3 of the plaint. 


The temples themselves, it is stated, belonged 
to the Velangiri Edam -tarwad. The plaint 
alleges that the lands being indivisible, it 
was agreed at the partition of the original 
tarwad into the three branches mentioned 
above, that they should be managed by the 
senior most member of all the three members 
of the branches and that he should conduct 
the affairs of the temples out of the income 
of the said properties. The District Munsif 
passed a decree in .the plaintiff’s favour- for a 
portion of the propertiesclaimed. On appeal, 
the District Judge dismissed the suit; he 
found that the plaintiffs had not succeeded 
in proving that the plaint property was set 
apart for the temples. The learned Pleader 
for the appellants has not been able to raise 
any legal objection to this finding, and. we are 
bound to accept it. On this finding, we are 
of opinion the second appeal must fail. 


Anding the findings, his clients are entitled 
recover the lands as the joint property of 
l the three branch tarwards; urging that, on 
extinction of the Natarkandi branch, the 
o other tarwads become entitled to them 
survivorship. We are Clearly of opinion 


Ir, Kunjunni Nair contends that, notwith- 
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SHAGUN CHAND V. SHIBBI. 


ALLAHABAD HIGH COURT. 
Seconp Cryin Appear No. 94 or 1910. 
April 20, 1911. 

Present: —Mr. Justice Banerji. 
SHAGUN CHAND—Derenpayt— 

2 APPELLANT 
versus 


Musammat SHI\BBI—Pramtirs— 


; RESPONDENT. 

Civil Procedure Code (Act XIV of 1882), s. 385— 
Application by a person other than the judgment-debtor 
to be restored to possession of a portion of a house sold 
in execution of decree —Application dismissed for want 
of evidence—Suit to establish the right—Limitation Act 
(XV of 1877), Sch. II, Art. 11. 

A house was sold in execution of a mortgage decree. 
S.,who was not a party to the decree, applied under 
section 335 of the Code of Civil Procedure, 1882, to 
recover possession of a room in the house. Her ap- 
plication was dismissed because she did not adduce 
any evidence. ‘Three years afterwards she sued for 
recovery of the room referred to above: 
` Held, that her suit was barred by Article 11 of the 
second Schedule to the Limitation Act, 1877. 

` Sarat Chandra Bisu v. Tarini Pershad Pal Chowdhry, 
34 0, 491; 11 C, W. N. 487, distinguished. 

Sardhari Lal v, Ambika Pershad, 1560. 621; 15 I. A. 
123, Rahim Bux v, Abdul Kader, 32 C. 537; Lachmi 
Narain v. Martindel, 19 A. 253; Bibi Aliman v. 
Dhakeshwar Pershad Narain Singh, 1 C. L. J. 296, 
referred to. 


Second appeal from the decision of the 
Additional Subordinate Judge of Saharanpur, 
dated the 24th November, 1909. 

Mr. S.A. Haider, for the Appellant. 

Mr. G. L. Agarwala, for the Respondents. 


Judgment.—tThe question in this 
appeal, is whether the suit cf the plaintiff. 
respondent is barred by the provisions of 
Article 11 of the second Schedule to Act 
XV of 1877. The facts are these: — 


Tulshi and Munshi, sons of one Kashmiri, 
inherited certain property from their father, 
which they mortgaged to one Niadar. He ob- 


tained a decree for sale and in execution there-- 


of applied for sale of the mortgaged property, 
which consisted of a house. During the 
pendency of the execution proceedings the 
respondent, Musammat Shibbi, the mother of 
the mortgagors, brought a suit against Niadar 
for a declaration that she had a right of resi- 
dence in ker husband’s house and that jt 
could not be sold in execution of the decree 
obtained by Niadar. On the 23rd of June 
1904, her suit was dismissed by the Court of 
first instance. She preferred an appeal, 
Before the disposal of the appeal the property 
was sold by auction, and the appellant, 
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Shagun Chand, purchased it. On the 20th 
of December 1904, he obtained formal 
delivery of possession. On the 2156 of the 
same month, Musammat Shibbi made an 
application, under section 335 of the Code of 
Civil Procedure, 1882, to be restored to 
possession of a room in the house, 
The Court issued the usual notice and fixed a 
date for the hearing of the application. On 
that date, Pleader for Musammut Shibbi 
stated that his client did not wish to adduce 
any evidence. Thereupon the Court passed 
an order in the following terms: “The 
applicant has not adduced any evidence, 
The application is accordingly dismissed.” 
This order was passed on the 21st of January 
1905. On the 13th of April 1905, the appeal 
preferred by the respondent, Musammat Shibbi, 
from the decree of the Court of first instance 
dismissing her claim in the suit brought by her 
was decided in her favour. It was declared 
that she was entitled to occupy the kotha in 
the house which she had been using and that 
it should not be sold in execution of Niadar’s 
decree until provision for her residence else- 
where was made. Thereupon, on the Ist of 
May 1908, č. e., after the lapse of more than 
three years from the date on which her 
application under section 835 was dismissed 
she brought tbis suit out of which this appeal 
has arisen for possession of the kotha of house 
sold by auction in execution of Niadar 
decree referred to above. It was urge 
behalf of the auction-purchaser defend 
the claim was barred under Article 
Second Schedule to Act XV of 
not been brought within o 
decision under section 33 
Civil Procedure. 

The Courte belo 
plea, but it has be 
before me. I 
tention is wel 
stated, tl 
under 


a 
a 
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SUDARSHAN DAS v. RAM PRASHAD. 


Ohowdhry (1) and this case has been cited 
by the learned Vakil for the respondent in 
support of his argument that ib was not 
necessary for the plaintiff to bring a suit 
within one year of the date of the order 
under section 335, inasmuch as no inquiry 
was made by the Court in that case. In my 
judgment, the ruling referred to is not 
applicable to the circumstances of the present 
case. Im that case the petitioner applied 
to withdraw his petition and, therefore, the 
Court dismissed it for default of prosecution. 
Jt was held that as there was no inquiry 
within the meaning of section 335, the order 
of dismissal was not conclusive and the suit 
was not barred. That is not the case here. 
In the present instance the Court fixed a 
date for hearing. On that date,’ the 
was prepared to decide the case but the plain- 
tiff’s Pleader stated that she didnot wish to 
adduce evidence and, therefore, for want of 
evidence, the application was dismissed. It 
cannot be said, under these circumstances, 
that there was no investigation or inquiry. 
The application was not withdrawn by the 
plaintiff, but she, adduced no evidence in 
support of it. As observed by their Lord- 
ships of the Privy Council in Sardhart Lal. 
v. Ambika Pershad (2), “The Code does not 
prescribe the extent to which the investiga- 
‘tion should go; and though in some cases it 
ay be very proper that ‘there should be as 
an investigation as if a suit were institut- 
he very purpose of trying the question, 
cases it may also be the most 
proper course to deliver an 
h facts as are before the 
e atthe time, leaving the 
ing the suit which the 

he order is not con- 
















order; but then 
the plaintiff 
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—Account—Suit filed in Munsif’s 
decreed 
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he had been allowed an opportunity to do so. 
It was held that the order was conclusive 
and that the suit should have been brought, 
under Article 11. Schedule II of the Limita- 
tion Act, within one year of the order dis- 
missing the application. I may also refer to 
the case of Lachmi Narain v. Martindel; 
(4), which was a case under the Rent Act, 
but the same principle was applied. 

The learned Vakil for the respondent 
referred to Bibi Aliman v. Dhekeshwar 
Pershad Narain Singh (5). That case is, in 
my opinion, against him rather than in his 
favour. In that case the learned Judges 
observed.— ‘The fact that the claimant did 
choose to instruct any Pleaders or adduce any 
evidence in support of her case on the day of 
hearing is not sufficient to take her case out 
of the statute.” 

As the plaintiff in the present case pre- 
ferred to rffakean application under section 
335 of the Code of Civil Procedure, 1882, 
andasthat application was dismissed, the 
order of dismissal was conclusive between the 
parties, unless a suit was brought to establish 
her right within one year of the date of it. 
As the present suit was brought after the 
lapse of more than one year, it is time barred. 
I accordingly allow the appeal, set aside the 
decrees of the Courts below and dismiss the 
plaintiff's suit with costs. 


Appeal allowed. 
(4) 19 A. 253. 
(5) 10. L. J. 296. 





ALLAHABAD HIGH COURT. 
Seconp Civin APPEAL No. 484 or 1910. 
April 27, 1911. 

Present:—Mr. Justice Karamat Hussain and 
Mr. Justice Chamier. 
SUDARSHAN DAS—-Derenpant— 
APPELLANT 
versus 
RAM PRASHAD AND orgeRs—PLAINTIFIS— 


RESPONDENTS. 
Mortgage—Swit for redemption and for surplus profits 
Cowrt—Amount 
after taking account fora sum exceeding 


Rs. 1,000—Jurisdiction—Limitation to recover surplus 
profits—Limitation Act (IX of 1871), Sch. I, Art. 105 
—Limitation Act (XV of 1877), Sch. IT, art, 105. 


tka and fan vadamntionn af a martra ra exannte 
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JHANDA RAM V. TODA MAL. 


PUNJAHK CHIEF COURT. 
Civit Revision No. 2695 ov 1908. 
May 11, 1911. 
Present:—Mr. Justico Kensington. 
[ANDA RAM AND oTHERS—PLAINTIFFS— 
PETITIONERS 
Versus 
ODA MAL AND orgers—DEFENDANTS— 


RESPONDENTS. 

‘egotiable Instruments Act (XXVI of 1881), ss. 30, 
98 (e)—Notice of dishonour :to the drawer—Damage 
urden of proof—Issue. 

aasuit by the holder of a dishonoured hundi 
‘re no notice of dishonour has been given to the 
wer, the burden of proving that the party charged 
ld not suffer damage for want of notice is on the 
ntiff and there should be a definite issue on the 
16. 


?etibion, under section 70 (1) (a) of Act 
TTIL of 1884 as amended by Act XXV of 
)9, for revision of the order of the 
strict Judge, Lyallpur, dated 4th July 
)8, reversing that of Munsif, 2nd class, 
allpur, dated 8th May 1908, decreeing 
im. 

Pundit Sheo Narain, for the` Applicants. 
Mr. Nanak Chand, for the Respondents. 
Judgment.—This is a suit by the 
'ders of a dishonoured hundi against the 
wer. The Munsif gave the plaintiffs a dec- 
, for the amount of the kundi, but this has 
m reversed by the lower Appellate Court 
1 the plaintiffs’ suit has been dismissed on 
» ground that they omitted to give notice 
dishonour to the drawer. 

It has been found by both the lower Courts 
ut formal notice of dishonour was not given 
the drawer as required by sections 39 and 
ot the Negotiable Instruments Act XXVI 
1881. At thesame time, the Munsif found 
ut the drawer must have been aware of the 
t that payment of the hundi had been re- 
ed by the drawees, and this finding is not 
viously incorrect. The lower Appellate 
urt has taken the view that the absence of 
mal notice to the drawer is a fatal bar to 
» plaintiffs’ claim. There might be some- 
ng to be said for this view if sections 30 
1 93 of the Act are, referred to alone, but 
» Act is somewhat loosely drawn and the 
ver Appellate Court has omitted to observe 
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were required to show that they received 
damage through want of notice. The more 
correct view is that the burden of proof as to 
want of damage is thrown upon the plaintiffs 
and reasonable opportunity should have been 
given to the plaintiffs to prove their point on 
a definite issue drawn with reference to sec- 
tion 98 (c) of the Act. Thelower Appellate 
Court has -gone wrong in not recognising that 
the omission to frame an issue on the point 
has put plaintiffs at a disadvantage. It is 
asserted before me that the plaintiffs would 
have had no difficulty in establishing the 
point if they had not been misled by the 
manner in which this part of their case was 
dealt with by the Munsif. 

T am of opinion that the plaintifi’s conten- 
tión is correct to that extent. When the lower 
Appellate Court foundthat notice was obli- 
gatory, it should have recognised that plain- 
tiffs were entitled to show that the obligation 
was of a qualified nature. The case should 
not have been disposed of without giving 
plaintiffs a proper opportunity and the 
omission of the lower Appellate Court to 
deal with the statutory qualification amounts 
to a material irregularity. 

: The revision is accordingly allowed and the 
decree of the lower Appellate Court is set 
aside. The case is remanded to that Court 
for fresh decision after giving plaintiffs the 
opportunity to which they are entitled by 
law. It will beopen to the lower Appellate 
Court to take evidence on the point and 
decide it itself, or if the Court should con 
a remand to be absolutely necessary, i 
frame the issue upou which it requi 
ing by the Munsif before being 
to finally dispose of the appe 

Costs of the revision t 
cause. Counsel’s fee Rs. 
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BANKU BEHARI SIKDAR V. GOPAL CHANDRA NEOGY. 


Procedure Code (Act XIV of 1882), s. 368—Application Ör 
of the article and section to eaecution proceedings—Es- 


toppel—Pre-emptor denying locus standi of deceased Divis 
vendee’s sons to appeal— Whether he can give them u stanc 
locus standi to execute his decree. legal 

Article 1750 of the Limitation Act(XVof 1877)and =, a 
section 368 of the Civil Procedure Code (Act XIV of ena 


1882) do not apply to execution proceedings. 3 
In a pre-emption suit, the vendee died before aAgalr 
decree. By inadvertence, the decree was passed against them 
the dead vendee. An appeal by the sons of deceased them 
- vendee was dismissed on the ground, taken by the a 
pre-emptor, that as their father had died before the I's 
decree was passed, they had no locus standito appeal. ped i 
Later on, the pre-emptor attempted to get the decree not | 
executed against the same sons: Jud 
Held, that the pro-emptor was legally—at any ". & 
rate equitably,—estopped from executing his decree with 
against the sons, as he could not be allewed to confer Th 
on the sons a locus standi in execution proceedings costs. 
which he had denied them in their appeal. 


Petition, under section 70 (a) of Act XVIII 
of 1884 as amended by Act XXV of 1899, for 
revision of the order of the Divisional Judge 
Maltan Division, dated the 10th February, 
1910, reversing that of the -Munsiff, lst 
class, Sinawan, Muzaffargarh District, dated 
the 22nd May 1909, dismissing suit in 
default. = i 7 

Mr. Vishnu Singh, for the Petitioner. 


Lala Durga Das, for the Respondents. BAN 

eudgment.—Plaintiff sued and gat a 
pre-emption decree. But by inadvertence oP 
the decree was passed against a dead man, GOP. 
the vendee having died before the decree was Lan 


passed. His sons appealed and plainti gob  tonant 
their appeal dismissed on the ground that as third; 
keir father had died before the decree was "ent on 
ed, they had no locus standi. ae 





ron, plaintiff applied to get the same ee 
e vendee made legal representatives  remai 
ed vendee, and then executed vniert 
wappeal, the learned Divisional ae 

the land to be given back Heli 

i ed the 

Whe 


he u 
lessor, 
may b 
either 
damag 
to treg 
within 







peace was maae Debween the sum payable 
by the lessee to the lessor and the sum pay- 
able by the latter to the Collector on account 
of revenue and that intention would ot be 
imputed to the parties that this. latter sum 
was to he reenverahla Le 21. 








appellants contended on this part vi tuv 
case that the causes of action are distinct 
because they arose at different times and 
s suggested that in so far as the claim 
for rent included in the suit of 1906 was con- 

nae - aha datae mentioned in 
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Chand Monee Dasya v. Santo Manee Dasya (1), 
Nemia Chand Kanji v. Deno Nath Kanji(2); Hira 
Lal v. Chandra Kanto Ghese(3) and Bhuban 
Mohun v. Raja Perya Mohan Mukerjee (4), that 
a second appeal is allowed by the law because 
the order of the Court of first instance was 
made under section 47 of the Code of 1908 
and determined whether the appellant was 
the representative of the original decree-hold- 
er and whether it was competent to him to 
execute thedecree. The cases relied upon, 
however, are clearly distinguishable. They 
merely afirm the proposition that when the 
Court of first instance has decided a question 
which arises between the parties to the suit 
or their representatives in interest and such 
question relates to the execution, discharge 
or satisfaction of the decree, the order is one 
under section 47 of the Code and is conse- 
quently a decree subject to the provisions for 
appeal. But it does not appear that in any of 
these cases the decree was obtained in a suit 
in which the claim was valued at less than 
Rs. 500 and the nature of the suit was such 
as to make it cognizable by a Court of Small 
Causes. On the other hand, cases of Lola 
Kandha Pershad v. Lala Lai Behari Lal (5), 
Shyama Oharan Mitter v. Debendra Nath Muk- 
erjee (6), Dindayal v. Fatra Khan (7), Naryan 
Parmanand v. Nagin Das Bhaidas (8), Mavula 
Ammal v. Mavula Maracovi (9), conclusively 
show that a second appeal is not allowed in 
cases of this description. As was pointed out 
by this Courtin the case of Anund Chunder v. 
Stdhy Gopal (10), the term suit is not used in 
a restricted sense ; it ineludes not merely the 
proceedings in the suit up to the stage of 
decree but comprehends also the proceedings 
in execution of the decree. We are not pre- 
pared to dissent from this view which has 
been adopted in the cases mentioned, as also 
in Sri Butlov v. Baburam Chattopadhya (11). 
But the learned Vakil for the appellant has 
suggested that although the term suit may 
be comprehensive enough to include proceed- 
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(1) 24 C. 707 ; 1 0. W. N. 534. 
(2) 2 ©. W. N. 691. 

3) 26 0. 539; 3 C. W. N. 403. 
(4) 3 ©. W. N. 399; 26 C. 324. 
(5) 25 0. 872. 

(6) 27 C. 484; 4 C. W. N. 269. 
(7) 18 A. 181. 

(8) 20 B. 118; 7 Bom. L. R. 543. 
(9) 30 M. 212; 17 M. L. J. 376. 
(10) 8 W. R. 112. 

(11) 11 C. 169. 
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ings in execution of the decree made therein 
yet, in the case before us, that principle has 
no application, because here the judgment- 
debtor seeks to prevent the confirmation of the 
sale which has taken place and which but for 
his objection would be eczfirmed in due course 
In our opinion, the distinction upon which re- 
liance is placed is without any substance, 
Execution cannot be completed till the sale 
kas been confirmed and the result of the 
order of the Courts below has been to set aside 
the sale so as to render it inevitable for the 
decree- holder, if the decree had not been satis- 
fied, to take out execution afresh. Under 
these circumstances, it cannot be contended 
that the order in controversy is not an order 
in a proceeding in execution of a decree and 
thus an order in the “suit.” We are, there- 
fore, of opinion, both upon principle and upon 
the authorities mentioned, that the pre- 
sent appeal is incompetent. We may add 
that one of the questions, decided by the Court 
below, relates to the status of the appellant, 
namely, whether he could rightfully claim to 
be the representative of the original decree- 
holder. That is, at any rate, clearly a ques- 
tion for decision in the course of execution 
proceedings. The result, therefore, is that 
this appeal is dismissed with costs, We 
assess the hearing fee at one gold monhur. 
Appeul dismissed, 





ALLAHABAD HIGH CO 
First Crivin APPEAL No, 42 
April 27, 191 
Present:—Mr. Richar, 
Justice, and Mr 
Shetkh INAYAT 
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First appeal from the decision of the 
Subordinate Judge of Sabaranpur, dated the 
3rd September 1909. 

Mr. Muhammad Ishaq, for the Appellant. 

The Hon'ble Nawab Abdul Majid (with 
him Mr. Muhammad Ishaq Khan), for the 
Respondent. 

Judgment.—this appeal arises out 
of a suit brought by the plaintiff and 
Musammat Aziz Bano for partition and 
possession of the share which she alleges 
that she inherited from her mother Musam- 
mat. Naim-un-nissa. Musammat Naim-un- 
nissa was one of the four daughters of 
Gulam Muhammad by his second wife, 
Zami-un nissa. Gulam Muhammad had 
three sons by his first wife and a fourth 
son hy his second wife. That son is the 
appellant Inayet Hussain, who was the 
principal defendant in the case. The plain- 
tiff claims the whole of what sbe alleges 
was the share of Naim-un-nissa by virtue 
of her right of inheritance and also under 
an assignment from her father. Naim-un- 
nisse inberited the property in four ways. 
She inherited a share from her father 
Gulam Muhammad who died in 1861. 
She also inherited certain shares from her 
sisters, Said-un-nissa and Taslim-un-nissa, 
both of whom predeceased her. She also 
inherited a share from her mother Zamir- 
issa who died in 1908. There is no dis- 
s to the share alleged to have been 
by-Naim-un-nissa -from her mother. 
remainder of the property, the 
that the plaintiff, or her 
in possession and that the 
possession adversely 
n the fact that in the 
share, not equi- 
h Naim-un-nissa 


the Mubam- 
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same house with Inayet Hussain and died 
in’ that house. Admittedly, she got a por- 
tion of the income derived from the pro- 
perty. Under these circumstances, it cannot 
be said that she was excluded from her 
legal share and the defendant was in ad- 
verse possession. We accordingly dismiss 
the appeal with costs including fees on the 
higher scale. 
i Appeal dismissed. 


ALLAHABAD HIGH COURT. 
Finst APPFAL FROM ORDER No. 132 or 1910. 
“April 18, 1911. 

Present:—Mr. Justice Richards and 
Mr. Justice Tudball. 

- BHURE LAL BRAHMAN—PaetitTionER— 
APPELLANT 
Versus 
Tar SECRETARY or STATE ror INDIA 
In COUNCIL—OPPOSITE PABTY— 


RESPONDENT. 

Regulation (V of 1799), ss. 57—Rejection of appli- 
cation to be put in possession of the estate of the deceased 
—Appeal. 

During the course of a proceeding under Regulation 
V of 1799, the appellant applied under sections 5 and 
7 of the Regulation that the property of the deceased 
intestate might be handed over to him on the ground 
that he was the heir. The Court dismissed the 
application: 

fTeld, that the order rejecting the application was 
not appealable. 


First appeal frm the order of the District 
Judge of Jhansi, dated the 5th of April 1910. 

Mr. Hamilton, for the Appellant. 

Mr. Ryves, for the Respondent. 


Judgment.—Cer tain proceedings 
were brought under the provisions of Re- 
gulation V of 1799 with regard to the 
estate of one Jas Ram, deceased. In the 
course of these proceedings Bhure Lal applied 
under the provisions of sections 5 and 7 
of the Regulation that the property of the 
deceased intestate might be handed over to 
him on the ground that he was the heir. 
The Court apparently was not satisfied that 
hure Lal had made out his title and dis- 
sed his application. Hence the present 
meal. A preliminary objection was rais- 
by the Government Advocate that no 
peal lies. The Regulation itself makes 
provision for an appeal. The Counsel 
the appellant admits that, unless the 
er of the Judge is a decree within the 
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was laid on the plaintiff tollowing Dedaru v. 
Banna (1). 

The instance of 1874 referred to by the 
Court of first instance was of a suit by a son 
against a step-son, on the allegation that his 


father had given land to the step-son, on con- ` 


dition of the latter paying some debts of the 
donor which the donee failed to pay. The 
decision was based on the failure to fulfil the 
condition. ; 

` The Riwaj-t-am is against the step son and 
the plaintiffs are the brother and two nephews 
of the step-father, the adoptor. In Ilalia v. 
` Qasim (2), it was held that the defendants, 
Arains of the Jullundur Tahsil, had failed to 
prove that a sonless proprietor could give an- 
` cestral estate to his sister’s son of another got, 
in the presence of male agnates. 

Rukna v. Ghaus (8), was to the same effect, 
the Tahsil of the Jullundur District in which 
the property was situate not being specified. 

In Ralla v. Budha (4), a case between Arains 
of the Nawashar Tahsil, Jullundur, it was held 
that the burden of proving a custom making 
the adoption of a daughter’s son, without the 
consent of sons of a brother, valid against 
them was on the party setting up the custom. 

It was further held that, when a sonless 
man in any land-holding group which recog- 
nizes a power to adopt asserts that he is com- 
petent to adopt a non-agnate in the presence 
of near agnates without their consent, 
presumption at the outset is against the 
power. 

Sita Ram v. Raja Ram(5), Hayat Mohammed 

`y. Alla Bukhsh (6) and Ohajju v. Dalipa - (7) 
cited for the respondents do not help them, 
and they obtain no assistance from the dicta 
of Ralla v. Budha (4) cited above. 

The respondents have failed to discharge 
the burden of establishing the custom set up 
by them, and the appellants’ suit must be 
decreed, 

We decree the appeal and restore thedeeree 
of the Court of first instance, with costs of all 
Courts. Judgment pronounced, 


Appeal allowed. 


(1) 81 P. R. 1896, 
(2) 24 P. R. 1905; 42 P. L. R. 19 
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CALCUTTA HIGH COURT. 
Seconp Civic APPEAL No. -2624 or 1907. 
December 21, 1910. 

Present :—Mr. Justice Mookerjee and 
Mr. Justice Coxe. 

KHODA BAKSH—Derenpant— 
APPSULLANT 
versus 
SADER PRAMANIK—P.aintire— 


RESPONDENT. 
Landlord and tenant —Non-transferable occupancy- 


-holding—Sale in execution—Decree for share of rent by 


co-sharer landlord—Sale whether irregular or null — 
Legality of transaction—Law as understood when trans- 
action took place. 

A non-transferable occupancy-holding cannot be 
sold at the instance of a landlord who has obtained a 
decree for rent for his share only. 
` Bhiram Ali Sheikh Sikdar v. Gopi Kanth Shaha, 24 
C. 355; 1 ©. W. N. 396 and Sadagar Sircar v. Krishna 
Chandra Nath, 26 C. 987 ; 3 C. W. N. 742, referred to. 

But ifa sale in execution ofa decree by one of 
several joint landlords for his share of the rent, takes 
place in fact, itis not necessarily a nullity but is 
merely irregular and till the sale has been success- 
fully impeached by appropriate proceedings in 
execution, it must be treated as a valid sale and 
cannot be set aside by a separate suit. 

Durga Charan Mandal v. Kali Prosama Sarkar, 26 
C. 727;3 0. W. W. 586 Sheikh Murullah v. Sheikh 
Burullah, 9 C. W. N. 972 and Ashutosh Sikdar v. 
Behari Lal Kirtama, 85 C. 61 ; 11 C. W. N. 1011; 6 C. 
L. J. 320, referred to. 

Appeal from the decree of the Sab-Judge 
of Dacca, dated June 29th, 1907, affirming that 
of the Munsif of Manikganj, dated May 2nd, 


1906. 
Babus Tark Ohandra Chakravarti 
Ramani Mohan Chatterjee, for the App 
Babu Mukund Nath Roy, for the 


ent. 
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the landlord purchaser at the execution-sale. 
The defendants resisted the claim on the 
ground that the result of the execution-sale 
was to destroy the right of the plaintiff, and 
that consequently at the date of the suit he 
had no subsisting title to enforce. In reply, 
the plaintiff contended that the occupancy- 
holding claimed by him was non-transferable 
and that consequently the sale in éxecution of 
the decree obtained by one of several joint 
landlords could not have passed any title to 
the auction- purchaser. 

The Court of first instance decreed the 
suit on the ground that as the holding was 
non-transferable, thertitle of the plaintiff had 
not been affected by the execution-sale held 

4 at the instance of one of several joint land- 
lords whose decree could operate only as a 
money-decree. This decision has been affirm: 
ed on appeal by the Subordinate Judge. 

The defendants have now appealed to this 
Court and on their behalf the decision of the 
Subordinate Judge has been assailed on two 
grounds, namely, first, that the validity of the 
sale ought to be tested with reference to the 
law as it was understood at the time when 

- the execution-sale took place, and secondly, 
that if the sale be deemed invalid, it could 
not be treated as a nullity, and that it must 
be set aside under section 244, Civil Proce- 
dure Code, before the plaintiffs could claim 
to recover possession from the defendants. 
n my opinion, the first of these contentions 
tenable and must be overruled, but the 
is well founded and must prevail. 
ar as the first of these contentions 
reliance has been placed by the 
for the appellant upon the de- 
icial Committee in Abdul 
1). This case, in my 
istinguishable. There 
R to interpret the 
¿ermine whether 
r the entire 
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purchaser to buy, the right, title and interest 
of the judgment-debtor as then understood, 
namely, as one which ceased at the death - of 
the debtor, and that this was so, notwith- 
standing the fact that the interpretation of 
the law, which then prevailed, had been sub- 
sequently overruled. This case, therefore, 
is not an authority for the broad proposition 
formulated by the learned Vakil for ‘the 
appellants thet the legality of a transaction 
must be determined in all cases with refer- 
ence to the law as it is understood at the 
time when the transaction takes place. In 
fact, the decision of a Full Bench of this 
Court in Baluram Gantia v. Mangta Das 
(2) and the subsequent decision of the 
Judicial Committee in Vasudeva Mudaliar 
v. Srinivasa Pillai (8) show conclusive- 
ly that such a position cannot be maintained. 
Even if it is conceded, however, that the 
legality of the sale in the present instance 
ought to be tested with reference to the law 
as it was understood at the time when the 
sale teok place in 1893, itis obvious that 
there is no foundation for the suggestion 
made by the learned Vakil for the appellants 
that the law as understood at that time was 
different from what is now accepted as.the 
law. It is obvious from the decision in 


"Beni Madhub Roy v. Jaod Ali Strcar (4) that 


as early as 1890, it was well-understood that 
the effect of a decree obtained by one of 
several joint landlords for the share of rent 
separately payable to him was different from 
the effect of decree obtained by the entire 
body of landlords for the whole rent payable by 
the tenants. It is also clear from the decision 
in Bhtram Ali Shaik Stkdar v. Gopi Kanth 
Shaha (5), which was based upon the deci- 
sion of the Full Bench in Nwurendro Narain 
Roy v. Ishan Chunder Sen (6), that as early 
as 1896 it was accepted as settled law that a 
holding which was not transferable by custom 
or usage could not be validly sold in execu- 
tion of a money-decree. It cannot conse- 
quently be suggested that when it was 
affirmed by this Court in 1899 in the case of 
Sadagar Sircar v. Krishna Ohandra Nath (7) 
(2) 34 0. Yai 6o: L. J. 237; 11 C. W. N. 959. 

I7 M. L. J. 444; 11 ©. W.N. 1005; 
L. J. 379; 2 M. L. T. 833; 9 Bom. 
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Will, but there is also oral evidence for the 
defence to the effect that no Will was execut- 
edatthe time the suit Will is said to have 
. been executed and we think the probabilities 
favour the truth of ‘the defence evidence. 
The suit Willis dated the 8rd August 1904. 
On the lst August, the testator had executed 
a Will more favourable to his widow and less 
favourable to the: plaintiff and, in our opinion, 
no satisfactory explanation has been given 
why the testator sosoon changed: his mind. 
Again, it is extremely curious that none of 
the persons who had to do with the first Will 
took any part in connection with the second. 
It is only natural that they should again 
have been invitedand it is the plaintiff’s 
case that they were invited. The plaintiff’s 
further statément that they one and all refus- 
ed to have anything to do with a second Will is 
difficult to believe, except on the supposition 
that they thought the Will was forgery. In 
the first Will the testator begins by saying 
that he isabout 80 years old. In the suit 
Will, he gives his age as about 70. That the 
testator should have made such different state- 
ments regarding his age in two Wills executed 
al an interval of two days is improbable, and 
the difference points to his having had no- 
thing to do with the suit Will. A copy of the 
first Will was at once sent to the Collector 
and clearly the testator thought it important 
that this should be done. No copy of the 
suit Will was, however, sent and nothing in 
writing regarding it appeais till Exhibit B 
which is dated the 29th September 1904. 
Again, it is not explained why the testator 
did not destroy the first Will. One witness 
says the testator said his wife had the Will. 
But there is no evidence that the testator 
made any attempt to get it, and plaintiff’s 
witness No. 2 states that the testator did not 
ask for it and that no inquiries were made 
about it. Agreeing withthe District Judge 
that the suit Will is not genuine, we dis- 
miss the appeal with costs. 


Appeal dismissed, 
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(s. c. 9 M. L. T. 856.) 
MADRAS HIGH COURT. 
SEGOND Crviz APPrRAL No. 1945 or 1903. 
February 23, 1911. 
Present:—Mr. Justice Abdur Rahim and 
Mr. Justice Ayling. 

KUPPIBR alias VENKATA SUBBIER 
AND OTHERS— DEFENDANTS —APPELLANTS 
versus 
KOTA CHINNARAMIER AND OTAER3— 
PLAINTIFF AND DEFENDANTS— RESPONDENTS. 

Hindu Law—Alienation—Widow—Consent—Nexrt 
reversioner at date of alienation—Newt reversioner at 
date of widows death—Impeaching calienation— 
Estoppel. 

An alienation by a widow with the consent of the 
next reversioner at the time the alienation was 
made, cannot be questioned by the person who 
happens to be the next reversioner at the time of the 
widow’s death. 

Bajrangi Singh v. Manokarnika Baksh Singh, 30 A. 
1,3 M, L. T.1; 12 C. W. N. 74; 9 Bom. L. R. 1349; 
6 C. L. J. 7656 ; 5 A. L; J. 1; Rangappa Naik v. Kambi 
Naik, 81 M. 366; 18 M. L. J. 309; 3 M. L. T. 355, 
followed. 

The consent of the next reversioner cannot be 


treated merely as evidence of legal necessity. 
Pilu Appa v. Babaji Naru, 34 B. 165; 11 Bom. L. R. 


1291; 4 Ind. Cas. 584, dissented from. 


Second appeal against the decree of the 
District Court of Chingleput in Appeal Suit 
No. 404 of 1907, presented against the 
decree of the Court of the District Munsif of 
Trivellore in Original Suit No. 576 of 1906. 

Judgment.—oOne of the issues in 
this case was whether the plaintiff was es- 
topped from questioning the alienation in 
favour of the defendants under Exhibit 
The District Munsif found this issu 
favour of the plaintiff but the 
Jadge’s finding on the point canng 
to be satisfactory. But, befor 
points on which we think. 
a clearer finding, it is 
should state the effe 
we understand the 
stitute estoppel 
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such alienation, consents to or ratifies the 
transaction, such transaction cannot be re- 
opened by the persan who happens to be the 
nearest reversioner at the time of the widow’s 
death. The consent of the person entitled 
to the reversion would by itself validate 
the alienation apart from any question of 
legal necessity. If the person who was 
not the next reversioner at the time of the 
alienation would be estopped by the con- 
duct of the next reversioner, there can be no 
question but that the latter would be es- 
topped by his own conduct. So far the 
law is clear and has not been doubted, at 
least in this Presidency; see Rangappa Naick 
v. Kamti Naick (2). But it is argued on be- 
half of the plaintiff (the respondent 
in this appeal) that the ruling of the Privy 
Council must be understood as being appli- 
cable only to cases in which the aliena- 
tion by a widow was made for considera- 
tion, though not for legal necessity. There 
seems tous to be no warrant for this argu- 
ment. No doubt.the Bombay Courts inter- 


pret the decision of the Privy Council to. 


mean that the consent of the next rever- 
sioner should be treated only as evidence 
of legal necessity. See Pilu Appu v. Babaji 
Naru (3). But this, as we have said, is not 
the view of the law which has found favour 
in this Presidency. i 

It is next argued on behalf of the re- 
spondents that, according to the law as 
id down by the learned Chief Justice 
Sankaran Nair, J., in Rangappa 
Kamti Naick (2), and again by 
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J., in the first 
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of consent on the part of the plaintiff. 
In this he is wrong; for instance, there 
are the statements in Exhibit V that the 
plaintiff had been given some land by the 
widow so that he might perform her funeral 
obsequies, the recital in that document 
that the widow has already sold tha lands 
comprised in pattah 13 to the father of 
the first defendant and the plaintiff ex- 
changed some of his own lands with land 
sold to the defendant in addition to the 
circumstances alluded to by the District 
Munsif in his judgment. It is for the 
District Judge to say whether he believes 
the evidence relied on to prove consent 
on the part of the plaintiff and what 
weight he would attach to the evidence 
and the circumstances we have just men- 
tioned. All that we are pointing, out 
to the learned Judge is that there is 
evidence from which he might infer, if he 
so chooses, consent on the part of the 
plaintiff. We must ask the District Judge 
to return a revised finding on the question 
whether the plaintiff gave his consent to 
and ratified the sale to the defendants 
and if so, when. He will also find whe- 
ther at the time of the consent or rati- ` 
fication, the widow had divested herself 
of all or practically all the estate. The’ 
finding should be submitted within six 
weeks and seven days will be allowed for 
filing objections. 


_ ALLAHABAD HIGH COURT. 
Srconp Crvin APPEAL No. 433 or 1910. 
May 2, 1911. 

Present:—Mr. Justice Banerji and 
Mr. Justice Griffin, . 
MAGGAN LAL AND OTHERS—PLAINTIFFS— 
APPELLANTS 
versus ` 
ANAND SINGH AND GTHERS— DEFENDANTS 
l RESPONDENTS. 

Iwo simulianeous mortgages—Suit on one of then— 
Mortgagee of the ether not made party, effect of— 
Redemption. 

Two mortgages of Rs. 50 and Rs. 96 respectively 
the same day in respect of the same 

the ancestors of the plaintiffs 
e members of a joint 
Si e bond of 
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brought a, suit for sale of the property on the basis of 
the mortgage bond allotted to him. He did not make 
plaintiffs a party to the suit. In execution of the 
decree obtained in the suit defendant purchased a 
portion of the mortgaged property himself: Held, in 
a subsequent suit brought by the plaintiffs on the 
basis of the mortgage bond of Rs. 96, that the whole 
of the mortgaged property was liable to be sold and 
that the defendant had only a right to redeem. 


Second appeal from the -decision of the 
Subordinate Judge of Shahjahanpur, dated 
21st of February, 1910. 


Mr. Govind Prashad (with him Mr. Benode 
Behari), for the Appellants. 

Dr. Satish Chandra Banerji (with him 
Messrs Gokul Proshad and Mohammad Ishaq), 
for the Respondents. 


Judgment.—this and the connected 
Appeal No. 454 of 1910 arise out of suit 
brought by the plaintiffs-appellants for sale 
upon a mortgage dated 25th July 1878 by 
which a principal sum of Rs. 96 was secured. 
It appears that on the date above mentioned, 
two mortgage deeds were executed by the 
defendant Anand Singh in favour of Hari Ram 
and Sham Lal, the predecessors-in-title of the 
plaintiffs and of the defendant Misri Lil. 
One of the mortgages was for Rs. 50 and the 
other was for Rs. 96, and in both the morte 
gages the rights and interest of the mort- 
gagor in the same property were hypothecat- 
ed. It has been found- by the lower Appellace 
Court that the mortgagor owned 13 biswansıs 
and odd in the village Bitroi though his nama 
was recorded only in regard to a portion of 
the said share. The morbgagees were mem- 
bers of a joint family. A partition subse- 
quently took place, under which the bond for 
Rs. 50 was allotted to the share of Misri Lil 
and the bond now in suit was allotted to the 
plaintiffs. Misri Lal brought a suit on his 
bond for Rs. 50 and got a decree for sale. 
The plaintiffs were not joined as parties to 
that suit.’ He caused: part of the mortgaged 
property to be sold, the extent of which was 
5 bdswansis and odd and himseif purchased 
it. In the present suit the.plaintiffs offered 
to redeem Misri Lal on the ground that they 
had not been joined as defendants to Misri 
Lal’s suit and prayed that the wh 
mortgaged property, after excludi 
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tion of the mortgaged property might be sold 
for the realization of the amount of their 
mortgage. It was alleged on behalf of Misri 
Lal that at the time when the two bonds 
were divided it was agreed between the 
parties that each ofthem would ba entitled to 
sell only half of the mortgaged property forthe 
realization of the amount of the bond which 
fell to his share. This allegation was found 
by the Court of first instance not to have 
been proved, and the correctness of that find- 
ing was not challenged in the appeal pre- 
ferred by Misri Lal. Both parties appealed. 
The lower Appellate Court, whilst finding 
that neither mortgage had priority over the 
other, and that hoth mortgages were executed 
in favour of the members of the same family 
and in fact represented one transaction, held 
that as part of the property had been sold 
for realization of.a part of the debt, it could 
not be sold for-recovery of the remainder 
of the debt, and accordingly made a decree 
in the plaintiffs favour for sale of the unsold 
portion of the mortgaged property. The 
plaintiffs are dissatisfied with this decree, 
and have ‘accordingly appealed. We think 
that the conclugion at which the lower 
Appellate Coart arrived is not correct. It is 
true that, according to its finding, the two 
mortgages were parts of one and the same 
transaction, but the debt was subsequently 
appoctioned between the parties who were 
origiaally mortgagees and the bond for Rs. 5 
was obtained by Misri Lal, and the o 
bond for Rs. 96 by the plaintiffs. 
plaintiffs were no parties to the sui 
by Misri Lal, the sale of a part 
gaged property for the r 
amount payable to Misri 
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portion’ of the property which has not been 
“purchased by Misri Lal, and if the proceeds 
of that sale prove insufficient to satisfy the 
mortgage, then to sell the portion of the 
property purchased by Misri Lal for recovery 
of the balance. To this course Mr. Gobind 
Prasad on behalf of the plaintiffs agrees. We 
accordingly allow the appeal and vary the 
decree of the Court below by directing that 
the defendants, Anand Singh, Parshadi Lal, 
and Misri Lal, do pay to the plaintiffs the 
amount found to be due to them by the Court 
below within six months from this date, and 
that in the event of such payment not being 
made, 5 biswansis, 6 kachwansis, 7% tanwansis 
zemindart share not purchased by Misri Lal 
be first sold for the realization of the said 
amount, and if the proceeds of the sale prove 
insufficient for the discharge of the amount 
of the decree, the share purchased by Misri 
Lal be sold by auction. The plaintiffs will 
have their costs in all Courts including in 
this Court fees on the higher scale. 
‘Appeal allowed. 


(s. c. 9 M. L. T. 423; 21 M. L. J. 550.) 
MADRAS HIGH COURT, 
First Cryin Apprats Nos. 76 AND 102 
or 1908. 

February 6, 1911. 
Present:—Sir Ralph Benson, Judge, and 
Mr. Justice Sundara Aiyar. 

. In Apprat No. 76. 
URRIYIL PARKUM PUTHA KARGI 
KATTAYI—Derrypant— 

APPELLANT 
In APPKAL No. 102. 
T THATATHIL THRI- 
UGOT PEYYAPRATH 
HI KITTILAMMAH 
APPELLANT 
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A judgment-debtor is not necessarily a party to the 
proceedings under section 246 of the Code of 1859; it 
must be shown that the judgment-debtor was served 
with notice of the claim in order that he can be held 
bound by the order of the Court. 

Moidin Kutti v. Kunhi Kutti Ali, 25 M. 7215, 
Krishnasami Naidu v. Somasundaram Chettiar, 30 M. 
335; 17 M. L. J. 95; 2 M. L. T. 116 and Vadapalli 
Narasimhan v. Dronam Raju Seetharama Murthi, 31 M. 
168; 3 M. L. T. 256; 18 M. L. J. 28,reforred to. 

Under section 246, the right of a claimant to some 
interest in property in the possession of the judg-. 
ment-debtor could not be investigated nor could the 
Court raise an attachment where the judgment-debtor 
had a possessory interest in the property. 

Consequently, where the claimant’s right to an 
equity of redemption was allowed but the judgment- 
debtor’s otti rights were directed to be sold under 
section, 246: Held, that the order was not one which 
the judgment-debtor was bound to impeach by a suit , 
within one year or 12 years after it was passed. 


Appeals against the decree of the District . 
Court of North Malabar in Original Suit No, 
14 of.1906, dated the 6th January 1908. . 

Mr. Ramachandra Aiyar, for the Appellant, 

Mr. Rosario, for the Respondents. 

Judgment. 
AppraL No. 76 or 1908. 

This isthe ninth defendant’s appeal against _ 
the judgment in ihe same suit, Original Suit 
No. 14 of 1906. The appeal relates to two 
plots B and D in the Commissioner's plan 
Exhibit O. The plaint alleges that the ninth 
defendant, the party in possession, held the 
lands under the second and third defendants, 
the demisees under Exhibit A. There is no 
allegation, none specific, as to how and when 
these plots passed into the possession of the 
ninth defendant. The ninth defendant in his 
written statement (paragraph 3) denies the 
plaintiff’s title and asserts that prior to 1882 
the plots in question were held by various 
persons under one Korambil tarwad to which he 
says the jenmam title belonged, that in that 
year he obtained a Kanom (Wxbibit XIL in ` 
the case) from that terwad and subsequently 
purchased its jenmam right under Exhibit 
XV in 1888, From the eviderce of plain- 
tiff ’s only witnessin the case, it, would appear 
that the plaintiff's case is that the ninth 
defendant had no possession of these plots ` 
prior to the demise Exhibit IV (a) in 1887, 

by Kunhi Lakshmi Amma, the 

er Exhibit A to the ninth de- 
brother-in-law. This 
meeouiicd plots 
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of his sister, Vachi, one of the demisees 
under Exhibit IV (d); the plaintiff thus 
attempts to prove that the ninth defendant 
obtained possession through the demisees 
under Exhibit IV (d). There is no oral 
evidence on plaintiff's part to show who 
was in possession of these plots before the 
date of Exhibit IV (d); it is contended for 
the respondents that they were comprised 
in Exhibit N, the judgment in Original Suit 
No. 634 of 1856 and in Exhibit J, a Kanom 
Kaichit, executed by one Raman to Kunhi 
Lakshmi in the year 1870. The similarity 
of the description of item No. 3 in Exhibit N 
and the property described in Exhibit J 
to the description of item No. lin Exhibit IV 
(d) lends support to this contention. There 
is no evidence, however, to prove . whether 
Raman ever got possession of these plots 
or if he did, how long he remained in posses- 
sion. The ninth defendant, on the other 
hand, has produced Exhibits VL and XI 
prior to Exhibits XII and XV, already re- 
ferred to, to prove that the lands were held 
by or under the Korambil tarwad from and 
prior to 1863 and his case is supported by 
his second and third witnesses of whom the 
second witness is the jenmi. The third 
witness, a neighbour, speaks to the 9th de- 
fendant’s possession for a period of twenty- 
five years. The ninth defendant swears to 
his possession of the plots as the fourth 
defence witness. The evidence of possession 
on the ninth defendant’s side is far superior 
to the meagre evidence on plaintiff’s side. The 
District Judge observes that Exhibit VI, 
supposing it to refer to the plots in question, 
is hardly an admission for the purposes of 


this case as the suit to which it refers was - 


dismissed, but it records an admission of 
Kunhi Raman Nair of the family 
of the demisees under Exhibit A that 
the plots belonged to the Korambil tarwad. 
The lower Court does not really record any 
finding on the question of possession and 
its decision is based on the finding that the 
ninth defendant failed to prove his title. 
With respect to the question of title, two 
circumstances seem mainly to have influenced 
the lower Court. The first is that plot D 


as shown in the plan Exhibit O is not con- 


tinuous with plot B but in the ninth defend- 
ant’s title-deeds, the boundaries of both 
plots are given together as two thaks, thus 
showing in the view of the lower Court that 


«desirable 


the two thaks adjoin each other. But, even 
if they adjoin each other, the southern 
boundary of plot B should have been mention- 
ed as DI, and the northern boundary of D 
as B. We think the lower Court has attach- 
ed too much importance to this point. The 
other circumstance relied on is, that Exhibit 
IV (4) which admittedly includes these plots 
was attested by the ninth defendant who 
now claims under the Korambil tarwad. As- 
suming that he may be presumed to have 
been aware of the contents of Exhibit IV 
(d), it is possible that it was thoughs 
to strengthen the title already 
obtained under Exhibits XII and XV by 
obtaining a demise in the name of the ninth 
defendant’s sister from the rival jenmi. The 
plaintiffs are unable to point to any 
other plots as those really obtained by 
the ninth ‘defendant under Exhibits 
XIT and XV. On the whole, we are 
inclined tc think that the lower Court's 
finding on the question of the ninth defend- 
ant’s title is incorrect, but, however that 
may stand, the onus is on the plaintiff to 
establish his title and that the ninth de- 
fendant came into possession under his 
demisees. This, in our opinion, he has 
failed to do. The decision of the lower Court 
with respect to plots Band D is reversed 
and the decree must be modified accordingly. 
The plaintiff must pay the ninth defendant’s 
costs on these items in this and in the lowe 
Court. 
Aperat No, 162 or 1908. 
The third defendant has prefe 
appeal against the decree ofthe Dj 
of North Malabar decreeing 
Kanom demise of the ye 
favour of one Kunhi L, 
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js the present manager. It isthe second snd 
third ‘deferdants’ case that it is held by them 
as the heirs of Kunhi Lakshmi, who wouldseem 
to have beenin possession ofiton Putravakasam 
tenure. The properties, therefore, seem to 
belong to the children of Kunhi Lakskmi, 
who are entitled to hold them as Tavali pro- 
perty with the incidents of such property 
under the Marumakkathayam law. There 
seems to be a dispute between the second 
and third defendants with respect to the 
question whether the second defendant has 
any right to the property. But this dispute 
js immaterial for the disposal of this case. 
The plaintiff alleges inter alia that the pro- 
perty is held under the demisee by the second 
and third defendants and defendants Nos. 4 
to 10 underthem. The first defendant did 
not put in en appearance. The second and 
third defendants, while admitting the demise, 
deny the plaintiff’s right to redeem. They 
contend that the plaintiff had no jenmam 
right over the property on the date of the 
demise but only a kanom interest for an 
amount much smaller than the amount ac- 
knowledged by Exhibit A to have been re- 
ceived by Iswara Vadyan from Kunhi 
x Lakshmi, thatthe jenmam right vested in 
the Kurungot tarwud till 1878 when it was 
sold in Court- aŭùction in execution of a decree 
against the tarwad and purchased on behalf 
af Kunhi Lakshmi by a benamidar (Ex- 
kit II) who executed a conveyance later on 
same year to Kunhi Lakshmi (Ex- 





























z terminated in law on the date 
ion-sale as Kunhi 
owner of the equity of 
same time held a sub- 
Vadyan for a much 
ue to him on his 


and that Iswara Vadyan’s right to` 


Lakshmi ` 


one year after the order on the claim peti- 
tion, Exhibit T, dated 23rd March 1872, the 
plaintiff as the assignee of Iswara Vadyan’s 
right cannot claim to redeem the demise as 
jenmi. 

The principal questions raised in the lower 
Court were those covered by issues Nos. 2, 4, 
5, 6,7 and 8. Of these, the second issue 
refers to the plaintiff’s title to redeem either 
on jenmam or any other title that he may 
have. The sixth and seventh issues raised the 
question whether in consequence of the order 
Exhibit I on the claim petition of 1872 refer- 
red to above, the plaintiff is debarred from 
setting up his jenm title assuming that he 
was the jenmi before. The lower Court held 
that the order Exhibit I not having been 
questioned by a regular suit within one year 
after it was passed, the plaintiff cannot now 
claim to redeem -as jenmi. But it held that 
the plaintiff has an irredeemable otti right 
and is entitled as such to maintain this suit 
for redemption. The learned Vakil for the 
appellant contends that the view of the lower 
Court that the plaintiff is entitled to an 
irredeemable mortgage cannot be sustained, 
and tke question of the nature of the plain- 
tiff’s right over the properties, assuming that 
he cannot set up a jenmam claim, was argued 
before us at some length. Mr. Rosario for 
the respondents attacks the District Judge’s 
finding with respect to the conclusiveness of 
the order, Exhibit I and contends that the 
plaintiff is not estopped from relying on his 
jenmam right. He also urges that the 
demisee under Exhibit A, Kuonhi Lakshmi 
and her heirs, must be held, by having accept- 
ed the demise and held possession under it, to 
be estopped from disputing the plaintiff’s 
jenmam title. 

We propose first to deal with the former 
of these contentions. We have come to the 
conclusion that the lower Court’s view on 
the contention cannot be maintained. The 
claim petition was putin and the order Ex- 
hibit I passed under section 246 of Act VIIL 
of 1859. A decree was obtained by a third 
party against Iswara Vadyan and the pro- 
perty was attached for the judgment-debt as 
Iswara Vadyan’s jenm. It isnot quite clear 
whether notice of the petition was issued to 
Iswara Vadyan, the judgment-debtor. At 
the hearing of the order, the parties are 
stated to be decree-holder, the judgment- 
debtor and the claimant, viz., the manager of 
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extent as it thinks fit” carrying out the opinion 


expressed in Deanuta Biswas v. Issur 
Gine (10) that under section 243 also 
part of the property attached could be 


released—no express provision is made in 
section 280 or 281 with regard to investiga- 
tion of any right of the jndgment-debtor in 
the property not accompanied by possession 
either directly or through a tenant or other 
person paying rent. It may be that the 
principle laid down in Ohddambara Patter v. 
Ramasami Patter (11) will allow of such in- 
vestigation being made, and rights of the 
judgment-debtor without possession, physical 
or through a tenant being allowed to 
be sold, such a view would be in consonance 
with the provision in section 282 that a claim 
of mortgage or lien without possession on the 
part of the claimant may be recognized by the 
Court. 


The above comparison leads clearly to the 
conclusion that the Court under section 246 
could only make an order releasing the pro- 
perty from attachment or disallow the claim 
which must be one objecting to the sale of 
the property in execution. ` We are not aware 
of any case holding that under section 246 
rights of a claimantto some interest in pro- 
perty in the possession of the judgment- 

- debtor could be investigated or that the 

- Court could ‘raise ‘an attachment where the 
judgment-debtor had a possessory interest in 
the property. Mr. Rosario cited several 
cases in which thecontrary view was maintain- 
ed. Khelat Chander Mitter v. Bhuggabutty Ohurn 
(12); Maharajah, Dheraj Mahtabchand Bahadoor 
v. Hurdeo Narainsahoo (18), Ohertyarakel alias 
Arakel Kunhi Kutti Ali v. Vayaka Parambath 
Imbicht Ammah (14), Shivapa v. Dod Nagaya 
(1); see also Dayachand Nemchan@ v. Hemchand 
Dharamchand (15) per Westrop, O. J., at page 
522. Mr. Ramachandra Aiyar argued that 
the Kurungot tarwad must be treated as 
having been in possession of the equity of 
redemption and that we must take it that 
the Sadar Amin found that it was in posses- 
sion of it. Butsuch a claim in an equity 
of redemption is not, as already observed, 

‘within the purview of section 246 as it would 
` (10) 14 W. R. 52. 

(11) 27 M. 67. 

(12) 14 W. R. 148. 

(18) 16 W. R. 119. = 


(14) 6 M. H. C. R. 416, 
(15) 4 B. 515. 


not bean objection to the sale of the pro- 
perty. Moreover, Exhibit I does not show 
that the claimant asserted that the tarwad 
was in possession of the equity of redemp- 
tion. Iswara Vadyan had purchased the 
jenm right. The land was in the actual 
possession of the Putravakasam holders but 
their rights had been sold in Court auction. 
There is no positive evidence except Exhibit 
A that they had attorned to Iswara, but we 
must take it, as between the ¢arwad and 
Iswara Vadyan, that the tarwad had no 
possession especially as there was no purapad 
or rent payable to the jenmz. The sale of 
the jenm right was sufficient, in the cir- 
cumstances, to vestin Iswara Vadyan such 
legal possession of the equity of redemption 
as it was capable of. It is unnecessary to 
refer to cases cited at the bar relating to in- 
vestigation of claims under the sections in 
the later Codes, which support the interpreta- 
tion we place on section 246. For the 
above mentioned reasons, we hold that the 
order Exhibit I was not one which Iswara 
Vadyan was bound to impeach by a suit within 
ons year or twelve years after it was passed. 
We also agree with the contention of the 
learned Vakil for the respondent that defend- 
ants Nos. 2 and 3 are estopped from contest- 
ing in this suit the plaintiff's jenm right to the 
property. Iswara Vadyan purchased the jenm 
right from the Karnavan of the Kurung 
tarwad on 27th December 1863 (Exhibj 
in the claim case). The ofé rights 
Tavazht of second and third defen 
been sold in auction previ 
jenm sale and purchased by 4 
then in 1870 accepts fro 

demise Exhibit A in 
declared by him tog 
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the demisee was necessary in the circumstances 
of the case to estop her -from denying the 
plaintiff's jenm right. 

In the view we take on the questions dis- 
cussed, it is unnecessary to consider the 
contention that the otti right that Iswara 
Vadyan first purchased in auction was not 
redeemable. The defendants did not speci- 
fically in this suit allege that the jenm sale 
to Iswara was not binding on the Kurungot 
tarwad bnt relied solely on Exhibit A. 

In the result, this appeal must be dismiss- 
ed with costs. Time for payment of mort- 
gage-money and value of improvements is 
extended till the re-opening of the District 
Court. 

Appeal dismissed. 





(s, o. 13C, L, J. 485.) 
CALCUTTA HIGH COURT. 
Seconp CIvIL APPEAL No. 1576 or 1903. 
November 27, 1908. 
Present:—Mr. Justice Caspersz and 

Mr. Justice Doss. 

MIDNAPORE ZEMINDARY Co. Lp.— 
DEFENDANTS— APPELLANTS 
versus 
BAMAPADA ROY AND OTHERS— PLAINTIFFS 


RESPONDENTS. 

Landlord and Tenant—Lease—Ambiguous clatuse— 
Status of tenant, determination of—Surrownding cir- 
umstances—Conduct of parties—Origin of tenancy. 

n determining the status ofa tenant, the Court 
d not confine its attention solely to an 
us clause of the lease, but should also have 
evidence of the surrounding circum- 
he subsequent conduct of the parties in 
bject-matter of the lease, and should 
of the tenancy. 

nbharan, Mia, 5 O, L, 5. 522, 
















ecree of the District 
ed the 17th July 


fore, the plaintiffs were not entitled to mia- 
tain the suit for enhancement under section 7 
of the Bengal Tenancy Act. 

The first Court, upon a consideration of the 
kabuliat, dated the 29th Srovan 1255 (12th 
August 1848), and the other circumstances in 
the case, held that the defendants were tenure- 
holders, and that their tenure was not pro- 
tected from enhancement and after determin- 
ing the enhanced rent for which the defen- 
dants were liable, gave the plaintiffs a decree 
for such enhanced rent. . 

On appeal the learned District Judge has 
reversed that judgment holding, upon a con- 
struction of some of the terms of the kabuliat, 
that the defendants were raiyats and not 
tenure-holders, and has accordingly dismissed 
the plaintiff’s suit without deciding the 
question as to the liability of the defendants 
and the extent to which the tenure was liable 
to enhancement. 

It has been contended on behalf of the 
appellants that the learned District Judge is 
wrong in coming toa finding as to the status 
of the defendants solely on the terms of the 
lease. It has also been contended that, having 
regard to the findings arrived at by the Court 
of first instance, the defendants ought to have 
been held to be tenure- holders. 

We do not think that in determining 
the status of the defendants the learned 
District Judge was right in confining his 
attention solely to the terms of the lease. He 
ought to have considered the origin of the 
tenancy, the subsequent conduct of the parties 
in regard to the land and the terms of lease 
dated the 7th Jazst 1270. 

Various authorities have been cited before 
us; itis not necessary, however, to discuss 
them. It is quite clear from the case of 
Mohesh Jha v. Manbharan Mia (1), that when 
the terms of a lease are ambiguous, the Court 
must see how, since {he grant was made, the 
parties have chosen to deal with the land. 

In the present case, the first lease of 1255 
(1848) comprised an area of 934 bighas and 
154} cottas, rent being assessed on 281 
bighas and 12 cottas, at the rateof 5 annas 14 
gandas per bigha. More than twelve years 
after this lease, that is, in 1270, and after the 
defendants had on their theory that they 
were razyats acquired a right of occupancy, 
these lands were measured again, but they 

(1) 50. L. J, 522. 
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were found to consist of 978 bighas odd; 
rent, however, was assessed on 578 bighas 
at the rate of 8 annas and 10 gandas per 
bigha, additional lands having been re-claimed 
during the interval. This is a circumstance 
which, among others, ought to have been 
taken into consideration. We think that 
the learned District Judge was wrong 
in holding upon the terms of the. lease, 
that the lands were taken for the purpose 
of cultivation by the lessee himself. We 
think that the clause upon which the learned 
District Judge has bas:d his conclusion is 
ambiguous and that being so, the question 
must be solved by having recourse’ to 
evidence of the surrounding circumstances 
and thesubsequent conduct of the parties 
in regard to the subject-matter of the lease. 
.This was done by the first Court and we 
are of opinion that the District Judge ought 
to have done the same thing. 

„In this view, we set aside the judgment 
„of the District Judge and remand the case for 
consideration in the light of the observations 
we have just made. The question of non- 
joinder has been decisively set at rest; the 
other questions will remain open. 

The appellant is entitled to costs of the 
„appeal. The costs will abide the result. 


Appeal allowed: case remanded. 


CALCUTTA HIGH COURT. . 
Seconp Civin APPEAL No. 2189 or 1908. 
February 15,1911. 

Present: —Mr. Justice Mookerjee and 
Mr. Justice Teunon. 
PRAMOTHA NATH KUMAR AND OTHERS 
—PLAINTIFFS—APPELLANTS. 
versus 
NILMONI KUMAR AND OTHERS— 
DEFENDANTS— RESPONDENTS. 
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‘that they are occupancy-razyats; that, at 


‘our opinion, ea 
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ception; but where the terms are unambiguous it 
cannot be laid down as an invariable proposition of law 
that the nature of the tenancy is necessarily altered 
by the subsequent conduct of the parties to the detri- 
ment of the under-tenants. 

The mere description of a tenancy as a jote does 
not conclusively show its tru2 nature. It is open to 
strangers to show that, although the tenancy is 
described as a jote, its real character is that of a 
tenure. 

Syed Nawab Ali Chowdry v. Hemanta Kumari Debio, 
80. W. N. 117, followed. 


: Appeal from the decree of the District 
Judge of Hooghly, dated July 16th, 1908, 
affirming that of the Settloment Officer at 
Chinsurah, dated March 31st, 1908. 

Babu Joy Gopal Ghosha, for the Appellant. 

Babus Joti Prosad Sarbadhikari and Biraj 
Mohun Majumdar, for the Respondents. 

Judgment.—This is an appeal on 
behalf of the plaintiffs in an action commenc- 
ed by them under section 106 of the Bengal 
Tenancy Act. It appears that the plaintiffs 
have been recorded as tenure-holders in the 
record of rights and their prayer is that the 
record may be amended and they be described 
as otcupancy-razyats. The Courts below have 
concurrently found that the plaintiffs are ten- 
ure-holders and that the entry in the record 
represents the correct state of affairs. 

On behalf of the plaintiffs-appellants, it has 
been contended that their status is determined 
by the lease granted to them onthe 27th 
September 1898; that, upon a true construc- 
tion of that document, it ought to be hel 













rate, in so far as the superior lang 
defendants are concerned, they can 
lowed to question the correctness 
gation in that instrument an 
as the under-tenant-defend, 
as they did not substany 
in the original Courts 
have been dismisg 


tainable and 





‘Lease—Construction— Lessee whether tenure-holder 
- orraiyat—Principles of construction—Conduct of par- . 
ties, when may be looked into—Jote, meaning of, 

A lease to a tenant recited that there were resident 
tenants on the land demised, that it was a lease for 
a term of 12 years but it was to be regarded asa 

~ temporary tenancy, and that the lessee was to hold 
the land either in khas or by letting it out to tenants: . 

Held, that the lessee was a tenure-holder and not a 
raiyat, 

If the-terms ofan original grant are ambiguous, 
the subsequent conduct of the parties may be looked 
into to ascertain the nature of the tenancy in its in- 
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kabuliat in favour of their superior landlords 
on the 27th September 1898. The nature 
of the tenancy, therefore, must be determined 
primarily with reference to the lease of the 
924th June 1874. That document, in our 
opinion, shows that the tenant who accepted 
that lease was a  tenure-holder. The 
lease recites, in the first place, that there 
were resident tenants on the land de- 
mised. In the second place, it shows that 
it was a lease for aterm of 12 years ard yet 
was regarded asa temporary tenancy. In the 
third place, it provides that the lessee was to 
hold the land either in khas or by letting it 
out to tenants. Each of these three elements 
serves to indicate that the interest created in 
faveur of the lessees was that of tenure-holder. 
It was pointed out by Mr. Justice Field in the 
case of Durga Prosonno Ghose v. Kalidas Dutt 
(1), that the true test of a razyat’s interest is 
to seein what condition the land was when the 
tenancy was created. If raiyats were already 
in possession of the land and the interest 
created was 2 right not to the actual 
physical possession of the land but to collect 
rents from their ratyats, that is not a 
raiyati interest. The recital in the lease of 
24th June 1874 shows that there were re- 
sident tenants in occupation of the land at 
the time and, as khud kasht ratyats would ~ 
not ordinarily be liable to be ejected, the 
lessees could hold possession of the land 
y by receipt of rents from their tenants. 
e second place although the tenancy 
a term of 12 years, it was described 
ry. That would hardly be an 
escription, if the intention of 
create in the lessee the 
pancy-ratyat, because if 
cupancy vazyat he could 
mstances, be ejected 
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the tenancy must be determined with refer- 
ence to the subsequent conduct of the parties 
and he has placed considerable reliance upon 
the later lease of the 27th September 1898, 
in which the tenancy is described as an 
‘occupaney-holding. Now, the decision in the 
case of Midnapur Zemindari Company Ld. v. 
Sham Lall Mittra (2), no doubt lays down 
broadly that in deciding the question of the 
character of a holding, not only the origin 


‘of the tenancy but also the subsequent con- 


duct of the parties should be taken into 
consideration. The statement is, in my 
opinion, too comprehensively formulated; and 
one of the cases upon which reliance was 
placed by the learned Judges, namely, in the 
case of Midnapur Zemindary Co. v. Bamapada 
Roy (3), does not furnish any authority for 
this proposition. The learned Judges who 
decided that case merely laid down that, 
if the terms of the original grant ‘are 
ambiguous, the subsequent condact of the 
parties may be looked into tu ascertain the 
nature of the tenancy inits inception. Where, 
however, as here, the terms of the original 
grant are unambiguous it cannot be laid 
down as an invariable proposition of law that 
the nature of the tenancy is necessarily al- 
tered by the subsequent conduct of the parties. ` 
It would be very difficult to hold, at any rate, 
that by the subsequent conduct of the parties 
the nature of the tenancy might be altered to 
the detriment of the under-tenants. The - 
decision of this Court in the case of Mohesh 
Jha v. Man Bharan Mia (4), perhaps, shows 
that the subsequent conduct of the parties 
might alter the nature of the tenancy for the 
benefit of the under-tenants ; but, on no intel- 
ligible ground can it be mentioned that, after 
A. has granted a lease in favour of B. and B. 
has granted a sub-lease in favourof C, A. and 
B. by any conduct of theirs could prejudice 
the position of 0. 

The learned Vakil for the appellants further 
contended that, in so far as the under- 
tenants were concerned, they had not resisted 
the suit in the Court of first instance and, 
therefore, that the case ought to be further 
investigated. It is clear, however, that these 
defendants may support the decision pro- 
nounced in their favour by both the lower 
Courts and they are entitled to contend that 


(8) 18 C. L. J. 485; 10 Ind. Cas, 480, 
(4) 5 0. L. J. 522. 
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namely, that the question of the relationship 
of the plaintiffs to Pulin Pramanik is res judi- 
cata, and is not open for fresh investigation. In 
support of this position, reliance has been 
placed upon the cases of Ram Nandan Parshad 
v. Sheo Parson Singh (5), Barrs v. Jackson (6), 
Spencer v. Williams (7), Kurrutulain v. Nuz- 
‘batuddolla (1) and In re Pitamber Girdhar (8). 
In answer to this contention, the learned 
Vakil for the respondents has argued 
that the decision of the Probate Court 
does not operate as res judicata, because, first 
the Probate Court was not competent to try 
the present suit; and secondly, the matter, 
now directly and substantially in issue, was 
not directly and substantially in issuein the 
proceedings for grant of letters of adminis- 
tration, but arose only incidentally for the 
determination ofthe question of representa- 
tion to the estate of the original owner. In 
support of this argument, reliance has been 
placed upon the cases of Arunmoyt v. Mohen- 
dra Nath (2), Jagannath v. Ranjit Singh (8), 
Ganesh Jagannath v. Ram Ohandra(4) and Oon- 
chu v. Ooncha (9). The cases, relied upon on 
behalf of the appellant, have been sought to 
be distinguished on the ground that they 
either contained obiter dicta not binding 
uponthis Court, or were decided under a 
different system of law so as to be inapplic- 
able to judgments of Probate Courts in this 
country. After a careful consideration of the 
arguments addressed to the Court on both 
sides, I have arrived at the conclusion that 
the decision of the District Judge must be 
affirmed. ' 

Under section13 of Act XIV of 1882, 
which was in force when the present suit was 
instituted, the defendant must prove, in order 
thatthe decision of the Probate Court may 
operate as res judicata, first, that the Probate 
“ Court was a Court of jurisdiction competent 
to try the present suit and, secondly, that the 
matter, now directly and substantially in 
issue, was directly and substantially in issue 
in a former suit, and that the proceeding in the 
Probate Court was a suit within the meaning 


ofthis rule. In so far as the first of these 

(5) 11 C. L. J. 628; 6 Ind. Cas. 301. 

(6) (1842) 1 Y & O. C. 585; reversed 1 Ph. 582; 
14. L. J. Ch. 438; 9 Jur. 609; 57 R. R. 461; and on 
appeal 65 R. R. 457. 

(7) (1871) 2 P. & D. 230; 49 L.J. P. 45, 24 L. T. 
513 ; 19 W. R. 703. 

(8) 5 B. 638. 

(9) (1896) 11 A. C, 541 ; 56 L. J. Ch, 257; 55 L. T. 
522; 35 W. R. 477, 
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elements is concerned, it is to be observed 
that under section 51 of the Probate and Ad- 
ministration Act, 1881, juvisdiction is confer- 
red upon the District Judge to grant and re- 
voke Probates and Letters of Administration 
in all cases within his local jurisdiction. Under 
section 87,the High Court has concurrent 
jurisdiction with the District Judge inthe 
exercise of all the powers conferred upon the 
District Judge. Under section 23 of the 
Bengal Civil Courts Act, 1887, a Subordinate 
Judge or a Munsif may be authorised by a 
general or special order of the High Court 
to exercise under the Probate and Adminis- 
tration Act the jurisdiction vested in the 
District Judge. Section 24 then provides 
that these officers will deal with the cases 
under rules applicable to like proceed- 
ings when disposed of by the District 
Judge, subject to the qualification that when 
a Munsif deals with the matter, a first appeal 
lies from his order to the District Judge whose 
order may be questioned on appeal before the 
High Court. The appeal against an order 
of the Subordinate Judge, however, in a case 
disposed of by him, lies to the High Court, 
under séction 86, of the Probate and Adminis- 
tration Act, in the same manner as against an 
order of the District Judge himself. It is 
clear, therefore, that the jurisdiction which a 
Court of Probate exercises, whether the Pre- 
siding Officer be the District Judge or a Sabor- 
dinate Judge or a Munsif, is special jurisdic- 
tion distinct from the ordinary jurisdiction 
the Court. Iam, therefore, not prepar 
accede to the contention . of the, 
Vakil for the appellant that when 
of res judicata arises, the Con 
treated as identical. The sp 
so faras Hindus are cong 
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for the distribution of the estate of an intes- 
tate applicable to his case. Under these cir- 
cumstances, I am not prepared to hold that 


the Court which refused the application for 


Letters of Administration, was a Court compe- 
tent to try the present suit within the mean- 
ing of section 13 of the Civil Procedure Code 
of 1882. It was not competent to that Court 
to determine the question of title to the dis- 
puted properties and the mode of their distri- 
bution now in controversy between the parties 
to this litigation. The jurisdictions of -the 
two Courts are entirely distinct, and though 
the same officermay preside in both the Courts, 
the functions he discharges and the questions 
he investigates are radically different in scope 
and character. 

A useful analogy is furnished by the cases 


under the Land Acquisition Act, 1894, in- 


which it has been held that the decision of a 
Land Acquisition Judge, as an adjudication 
by a special tribunal constituted for a special 
purpose, does not operate as res judicata ina 
subsequent title suit, -though the decision is 
final and conclusive for the purpose of the 
proceeding before the Land Acquisition Judge. 
[ Nobedeepv. Brojendvo Lal (10) ,DirgajDeov. Kali 
Ohqran(11) and Muhadevi v. Neelaman (12)]. 
The case of Ram Chunder v. Madhu Kumart 
(13) is not opposed to this view, as there the 
decision was in a Civil suit for apportionment, 
But, although this is so, parties cannot re-open 
matters which have formed the precise sub- 
sect matter of investigation by the Court of 
ial jurisdiction. [Nilmonee v. Ram Bundhoo 
nd Chowakaran'v. Vayyaprath (15)]. To 
atter in another way, when a special 
created to exercise special juris- 
Bs no conflict with the jurisdic- 
j Courts, because admittedly 
ed the jurisdiction which 
rred by statute for a 
1 
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‘in Gokul Mandar v. Pudmanand (16) in a 


matter like this, the Code must be taken to 
be exhaustive and it is not the province of a 
Judge to disregard or go outside the letter of 
the enactment according to its true construc- 
tion. [Shibo Raut v. Baban Raut (17)]. 

In so far as the secondelement is concerned, 
namely, whether the question now directly and 
substantially inissue, was directly and substan- 
tially. in issue in the proceedings for Letters of 
Administration, the answer must depend upon 
the nature and scope of the previous proceed- 
ings. The question then before the Court 
was one of representation of the estate of the 
deceased and not of distribution. It was only. 
for the parpose of determining the question of 
representation’ that the Court was called upon 
to decide whether the then petitioners would 
be entitled to the whole orany part of the g5- 
tate of the deceased within the meaning of 
section 23 of the Probate and Administration. 
Act. It was not competent to that Court to 
decide any question of title to the properties; 
obviously, that Court could not decide the 
extent of the estate of the deceased. Behary: 
Lal v. Jugo Mohun (18), Raghunath v. Pate 
Koer (19) and Ochavarem v. Dolat Ram (20). 
The Court was competent tc deal with the 
question of representation and administration 
of the estate of the deceased, and whatever in- 
vestigation was held, was incidental to that 
purpose and that purpose alone. The view 
I take is inaccord with the decision of thig 
Court in Arunmoye v. Mahendra Nath (2). 
In that case, an application was made for 
Letters of Administration to the estate of one 
Narendra Nath by his two surviving brothers 
on the ground that they wereresiduary legatees 
under his Will. Theapplication was opposed 
by the widow, on the ground that upon a true 
construction of the Will, there was no regi- 
duaty bequest, and that the petitioners were 
not entitled to Letters of Administration 
under section 19 of the Probate and Adminis- 
tration Act. The High Court of Allahabad, 
which construed the Will, held that there was 
a residuary bequest in favour of the brothers 
and granted Letters of Administration to them. ` 
The widow then sued in the Court of the 
Subordinate Judge of the 24-Pargannahs for 

(16) 29 C. 707. 

(17) 35 0. 863; 7 C. L. J. 470; 12 0. W. N. 359, 

(18) 4 C. 1; 2 C. L. R. 422, 

(19) 6 C. W. N. 345, 

(20) 28 B. 644, 
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The plaintiffs alleging themselves to be the 
reversionary heirs of one Pulin Paramanik, 
sought to obtain a grant of Letters of Adminis- 
tration to his estate. They were opposed by 
the present defendant. The District Judge 
found that the plaintiffs “had entirely failed 
to establish the relationship ” and disallowed 
their application. The plaintiffs then brought 
the suit, giving rise to this appeal, for a 
declaration of their heirship,and to recover 
possession of the properties in schedule ka 
and kha, and for other suitable relief. On the 
issue of res judicata, the first Court decided 
against the plaintiffs, but, on appeal,the Dis- 
trict Judge held otherwise, and the defendant 
has appealed to this Court. 

The weight of authority is in favour of the 
contention, raised on behalf of the plaintiffs, 
that this suit is not barred by the principle 
of res judicata, But the learned Vakil for 
the defendant has relied on the case already 
cited—Ramandan Parshad v. Parson Singh 
(5) — the observations upon which stress is 
laid being on pages 630, 631 of the report. 
The learned Vakil for the plaintiffs, however, 
does not impugn the correctness of that. deci- 
sion on the facts of that case, and if we look to 
those facts, it is evident that no other 
decision was possible. There the plaintiffs 
sued for a declaration that they were entitled 
to represent the estate of the deceased. The 
District Judge, sitting asa Court of Probate, 
had previously held (1) that the plaintiffs 
had no locus standi to oppose the grant of 
Probate, they not being the next reversioners 
of the deceased, and (2) that the Will pro- 
pounded by the defendant (which was there- 
upon proved without further contest) was 
the gevuine duly executed Will of the deceas- 
ed. The plaintiffs appealed from the Probate 
decree of the District Judge; but this Court 
confirmed the same. The suit, following upon 
this result, was aimed directly against 
the grant of Probate, and for a declaration of 
heirship, and it was held that the judgment as- 
sailed, being a judgment ín rem, could not ‘be 
disturbed by a suit involving the same issues 
as were decided in the Probate proceeds 
ings. It was further pointed out that any 
declaratory decree would, in the circumstances 
be infructuous. 

The present plaintiffs failed to obtain a 
grant of Letters of Administration. Th 
estate is not represented, and the plaintiffs 
do not now seekto represent ib. 
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administration be granted at this distance of 
time, the deceased Pulin Ram having died s9 
long ago as the year 1865. But Pulin’s widow 
is said, by the defendant, to have made a 
deed of gift in his favour, and the plaintiffs 
are entitled to bring their suit asserting 
an independent right against a tran- 
saction which, if that right is well-found- 
ed, would wrongfully deprivethem of the pro- 
perty of Pulin. 

The facts ofthe present litigation, and 
the reliefs claimed, differ widely from those 
in the case of Ramanindan Parsad v. Sheo 
Passan Singh (5), which is not, therefore, an 
authority for general proposition advanced on 
behalf ofthe defendant. The plaintiffs, as 
already observed, seek to establish an inde- 
pendent right against the deed of gift set up 
by the defendant. Consequently, the question 
of title is not concluded by the judgment 
of the Probate Court. Again, if we assume 
that the plaintiffs had succeeded before the 
District Judge, the defendant weald, never- 
theless, have been permitted to sue to en- 
force his deed of gift, for he does not claim 
from Palin Pramanik but from his widow. 
Thus, the principle of mutuality, which is 
a test to be applied in such cases, avails the 
plaintiffs. 

The appeal, therefore, fails, and must be 
dismissed with costs, 

Appeal dismissed. 





(s.c. 18 C. L. J. 507 
CALCUTTA HIGH, 
APPLICATION FOR LEAVE, 
Privy CounciL 
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Secretary of State v. British India Steam Navigation 
Co., 9 Ind. Cas. 183: 13 O, L. J. 90, relied upon. 
An order appointing a Receiver is not such an 

f P (c) ofsection 109 of the Code is intended 
to cover special cases, such, for example, as those in 
which the point in dispute is not measurable by 
money, though it might be of great public or private 
importance, To certify that a case is of that kind 
though it is left entirely in the digtretion of the 
Court, is a judicial process which cannot be performed 
without special exercise of that discretion, evinced 
by a fitting certificate. 

Application for leave to appeal to the.Privy 
Council. 

Mr. G. H. B. Kenrick, K. C., Advocate- 
General and Mr. N. Sircar, for the Petitioner. 

Messrs. Sinha, Ohakravarti, B. C. Mitter and 
A. N. Chowdhury, for the Opposite Party. 

Judgment.—tThis is an application for 
leave to appeal to His Majesty in Council 
from an order of the Court of appeal which 
has directed, in reversal of the order of the 
original Court, that a Receiver be appointed 
in respect of the subject-matter of an ad- 
ministration suit now pending in this Court. 
There is no room for controversy that the 
order in question does not fall within clause 
(a) of section 109 of the Code of Civil Pro- 
cedure, because it has been repeatedly held 
that a “final order,” within the meaning of 
that clause, means an order which finally 
‘decides any matter directly at issue in the 
case in respect of the rights of the parties, 
cretary of State for India v. British India 
Navigation Oo. (1), and an order ap- 
a Receiver is plainly not an order 






















scription. Chundt Dutt Jha v. 
ingh (2). The only question, 
ich requires consideration 


ve should be granted 
tion 103 of the Code. 
learned Advocates 


section 595 
o section 
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to be a fit one for appeal to His Majesty in 
Council, although it is’ not one comprised 
within clauses (a) and (b) of that section. 
Now, it was pointed out by Lord Hobhouse, 
in the case of Banarasi Pershad v. Kast 
Krishna Narain (3), that the corresponding 
clause of the Code of 1882 was intended to 
cover special cases—such, for example, as 
those in which the point in dispute was not 
measurable by money, though it might be 
of great public or private importance. To 
certify that a case was of that kind, though 
it was left entirely in the discretion 
of the Court, was a judicial process which 
could not be performed without special 
exercise of that discretion, evinced by a 
fitting certificate. An illustration of a case 
dealt with under clause (c) of section 109 
will be found in Bombay Burmah Trading 
Corporation v. Dorabji O. Shroff (4), where 
leave was granted on the ground that the 
question raised affected not merely the parties 
to the litigation but all Companies formed - 
under the Indian Companies Act. It must 
be observed, however, that this Court always 
very sparingly exercised its powers under 
clause (c) of section 595 of the Code of 1882. 
To take one example, itis well-known that 
in the case of Moniram Kolita v. Keris 
kolitani (5), in which a question of consider- 
able difficulty and importance, affecting the 
Hindu community, was raised, leave was re- 
fused by this Court, and subsequently special 
leave was granted by Her Majesty in 
Council The view we take as to the 
scope of section 109 clause (e) is also sup- 
ported by the observations of the Judicial 
Committee in the case of Sadagopa Ohariar v. 
Rama Rao (6); see also Clarke v. Brajendra 
Kissore (7). We'are not satisfied that any 
question of special importance arises in this 
case, such as would justify the grant of leave 
to appeal to His Majesty in Council under 
clause (c) of section 109. The question in 
controversy is, whether a Receiver should 
or should not be appointed in respect of the 
subject-matter of the litigation. Two 
Courts have taken divergent views upon this 
matter. It has been suggested that the 


(3) 28 I. A. 11; 23 A. 227, 

(4) 27 B. 415, 

(5) 5 0. 776, 6 C. L. R, 822, 71, A. 115. 

(6) 341. A. 93, 30 M. 185 at p. 188, 2 M. L, T, 204, 
4 À. L. J. 333,11 0. W. N. 685, 5 C. L. R. 566, 17 M. 
L. J. 240,9 Bom. L. R. 663. 

(7) 13 C. W.N. 1127, 3 Ind, Cas. 786, 
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of the parties. The order against which 
leave to appeal is sought, is clearly not an 
order of this description. It does not deal 
with the merits of the controversy between 
the parties to the litigation; but it merely 
decides that circumstances have not been 
established such as would justify an order 
for stay of execution of the decree under 
appeal; if is, therefore, obviously an inter- 
locutory order which does not, in any way, 
affect the decision on the merits of the case. 
[See Ohundi Dutt v. Pudmanund Singh (3) and 
Mahomed Musaji v. Ahmed Saleji (4).] Inthe 
second place, it is beyond controversy that the 
order in question was not passed on appeal 
within the meaning of clause (a) of sec- 
tion 109 of the Code. As pointed out by this 
Courtin the case of Secretary of State for India 
in Council v. British India Steam Navigation 
Oo. (5), anordercannotbe deemed to‘have been 
passed on appeal unless it is an order passed 
by a.superior Court in reversal, modification 
or affirmance of an order of an inferior Court. 
To constitute appellate jurisdiction, there 
must exist the relation of superior and in- 
ferior Court and the power on the part of the 
former to réview the decisions of the latter. 
In the case before us, when the application 
for stay of execution was refused, it could 
not be said that the order of this Court was 
passed on appeal. It is plain, therefore, in 
my opinion, that the application for leave to 
appeal to His Majesty in Council, does not 
fall within clause (a) of section 1C9 of the 
Code. : 
In so-far as the second question is con- 
cerned, we have to consider whether the 
order against which leave to appeal is sought, 
is suchas to justify a-certificate from the 
Court that the case is a fit one for .appeal to 
His Majesty in Council, although it is not 
covered by either clause (a) or clause (b). 
Now, it has been repeatedly ruled that 
clause (c) of section 109 is clearly intended 
ial cases, such, for example, as 
e point in dispute-is not 
, thoagh it may be of 






in the discretion of the Court, is a judicial pro 
cess which could not be performed without 
special exercise of that discretion evinced by 
the fitting certificate. It may be observed 
that the descretion thus vested in the Court, 
has been always very sparingly used, for 
instance, as pointed out in the case of Ma- 
homed Musaji v. Ahmed Salejt (4), a special 
certificate was refused by this Court in the 
case of Maniran Kolita v. Keri Kolitani (7), 
although the question raised was by no 
means free from doubt and difficulty, and was 
in fact one of considerable importance to the 
entire Hindu community. Now, in the case 
before us, what are the special facts upon 


“which a certificate of fitness is claimed 


under clause (c) of section 109 of the Code. 
The plaintiff sued for declaration of his title 
to what is called the Dumraon Raj estate, 
and obtained a decree for possession ag 
against the infant defendant under the 
guardianship of the manager appointed by 
the Court of Wards. The infant defendant 
appealed to this Court, and on his behalf, an 
application was made for stay of execution of 
the decree of the Court below, which had been 
made after a protracted trial lasting for many 
months. The decree-holder offered to furnish 
adequate security for restitution before he 
should take possession in execution of the 
decree made in his favour. Upon the facts 
disclosed in the affidavits of beth sides, th 
senior member of the Bench held that 
appellant had failed to make out th 
sibility of substantial loss which alo 
justify a stay of execution un 
of Order XLI. This view byy 
be sufficient for the disposal 
tion for stay of execution 
under section 36 of 
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tary of State for India in Council for the 
benefit of the appellant, could mot be accept- 

ed as security, because it was invalid in law. 

In my opinion, there is no substance in this 
contention. In the first place, the question 
would not at all require consideration, unless 

ih was decided that grounds had been estab- 
lished to justify a stay of execution. In the 
second place, even if such grounds were 
established, preliminary difficulties would 

have to be overcome by the appellant, any 

< one of which might render an examination of 
the question suggested, entirely superfluous. 

The Court unanimously held first, that as 

the Advocate-General, who had appeared 

as amicus curi for the Secretary of State, 

had not furnished any information to show 

that the requirements of section 41 of the 
Government of India Act, 1858, had been 
complied with, that is, that the Secretary of 
State for India in Council, with the concur- 
rence of a majority of votes at a meeting, 

had offered to give the guarantee, the Court 
would not accept the security as valid in law; 

and, secondly, that assuming the security to 

have been offered by the Governor-General 

in Council, as the Advocate-General had not 

b given any information as to the existence or 
otherwise of the elements required to validate 
a contract under section 1 of the Government 
of India Act, 1859, the Court could not accept 
he guarantee as a valid security. These are 
culties in bar, which have not been re- 
ag the requisite information has not 
ed before the Court, dnd so long as 
no question obviously arises 
competent to the Secretary of 
bo Council or the Governor- 
il to offer to indemnify 
sto the Raj Estate 
dia. It may further 
ditional reasons 















execution of a decree under appeal; they are 
undoubtedly not questions of such special 
public or private importance as would justify 
a certificate under clause (c) of section 109. 
It is, therefore, reasonably so plain that the 
question of constitutional law which, it is 
suggested, may arise in the case, and upon 
which the two members of the Court were 
divided in opinion, would not require con- 
sideration, unless the ‘unanimous decision 
upon preliminary points of no exceptional 
difficulty or importance was reversed. Under 
such circumstances, I am not prepared to 
hold that we should certify the case itself 
as a fit one for appeal, when it is more than 
probable that its decision may not involve 
the examination of any question of special 
public or private importance. It may further 
be pointed out that the Secretary of State 
for India in Council is not a party to these 
proceedings, and the present application has 
not been made on his behalf. Whether in view 
of these facts, their Lordships would decide 
the constitutional question raised, is a matter 
entirely in their discretion, and, as our 
refusal to grant a special certificate leaves 
it open to the appellant to apply for special - 
leave to His Majesty in Council, we are clearly 
cf opinion {that we ought not to create a 
precedent (See Motichand v. Ganga Parshad 
Singh (8) and Olarke v. Broiendra Kissore Roy 
(9) ]. Indeed, if applications of this character 
aré encouraged, the Court may have to deal 
with applications for leave to appeal to His 
Majesty in Council against orders refusing 
stay of executions in all cases where the un- 
successful litigant in the Subordinate Court 
is wealthy enough or has funds at his disposal 
sufficient to enable him to risk the necessary 
expenditure. | 

We may add that the learned Counsel for 
the respondent argued that clause (c) of sec- 
tion 109 ought to be interpreted as restricted 
in its application to cases of final orders pre- 
cisely in the same manner as cla 
(b). We are not, howev 
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scope of clause (c). We may finally point out 
that the application does not purport to have 
been made under. section 40 of the Letters 
Patent: but, even if the application were so 
made, we are clearly of opinion that it ought 
not to be granted.. An order under that 
section cannot be claimed as a matter of 
right, and the present is obviously a case in 
which the discretion mentioned in section 40 
ought nob to be exercised in favour of the 
appellant. 

On the whole, therefore, I am of, opinion, 
that a certificate ought not to be granted under 
clause (c) of section 109. The application is, 
therefore, refused with costs, ten gold mohurs. 

Caspersz, J.T his is an application, under 
Order XLV, rule 2 of the Code of Civil 
Procedure, for leave to appeal to His Majesty 
in Council, and it purports to be made with 
reference to clauses (a) and (b), section 109, 
of the Code. The order complained . of by 
the petitioner was passed by this Court 
(Mookerjee and Teunon, JJ.) on the 2nd 
March, 1911. It was an order, under 
Order XLV, rule 5, refusing stay of execu- 
tion of a decree age by kn Subordinate 
Judes of Sie: abad (at Arrah), directing the 

t F a 


om hich or the extensive property, 

taosgurable by pane ake imiy to the plaintif 

panes public a i anarsi Ln rae 

aal terhjs Court. 

ag aan as a ib Man should 

Krishna that kind, the The peti- 
ga < 49BLt of il 

. 928. a. Cas “ght of the 

wy ra L.J. PA kn Cas. udicial Com- 

A 130. a Nas A. 227 appeal to His 


«ted cases, I think, 
decided on the’ word- 
ow, clause (a) of sec- 
at an appeal shall lie 


The order comp- 
lained of is not of that description, it was 
not passed on appeal: it was on intérlocutory 
order refusing to stay execution of the decree 
of the Subordinate Judge. Accordingly, re-. 
liance has been placed by the learned Vakil 
for the petitioners, on clause (c) of the sec- 
tion which provides that an appeal shall li 
to His Majesty in Council from any 
(not necessarily a final order) “w 
case as hereinafter provid 3 


petitioners that this is eminently fit case 
for leave to be granted to appeal from the 
order in question, because it raises important 
constitutional issues. 

The precise grounds taken in the application 
clause are:—(a) that this.Court ought to have 
held that substantial loss would result to the 
petitioners unless an order was made for 
staying the execution of the decree; (b) that 
this Court ought to have held that the se- 
curity offered by the petitioners was a good 
and valid security and the grounds on which 
it has held otherwise are erroneous in law; 
(c) that in any case an opportunity ought ‘to 
have been given to the petitioners to give 
fresh security. 

Even if the assumption be made, in agree- 
ment with the view expressed by Mr. Justice 
Teunon, that substantial loss may result to 
the petitioners if the possession of the Court 
of Wards is disturbed pending the disposal of 
the appeal by this Court, it has still to be 
shown that the plaintiff is in a position to 
disturb that possession. This he will not 
be able to do unless he furnishes security for 
restitution and we have not been told that 
he is prepared to undergo that heavy respon- 
sibility. Both the parties appéar to be in 
2 difficult position which may result in a 
Receiver being appointed on the application 
of the petitioners, or the opposite party, or 
of both. In that event, also, as in every 
case of protracted litigation, the estate might 
suffer, but the petitioners alone would 
sustain any peculiar substantial loss. 

Secondly, it is the settled practice 
Court that when security is offere 
of execution of a decree it is 
unless its ‘legai validity a 
beyond all reasonable doub 
were prepared to offer 
the telegram, dated t 
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offered. It was open to the Legal Advisers 
of the Crown to supply the fuller details re- 
quired. That they did not do so affords no 
ground for appealing to the Judicial Com- 
mittee. The judgment of this Court was 
based on the facts supplied by the learned 

| Advocate-General, who appeared as amicus 
curt, and it is impossible to say that the 
decision so arrived at is a matter of public or 
private importance. 

Lastly, we are not told, 
nothing in the papers to show, that the peti- 
tioners are, or ever were, ready and willing to 
furnish fresh security of any other kind than 
that indicated in the telegram from the 
Secretary of State for India. 

. agree, therefore, that this is not a fit case 
for leave to be granted to appeal to His. 


Mejesty in Council. 
Application refused. 





ALLAHABAD HIGH COURT. 
Seconp CIVIL APPEAL No. 973 or 1910. 
April 25, 1911. 
Present:—Mr. Justice Griffin. 
LALOO=-DerenDANtT—APPELLANT 
versus 
LALOO AND ANOTHER—PLAINTIFFS— 


RESPONDENTS. 
Hindu Law-—Succession—Daughter’s sons inherit 


er capita. 
P Danghter’s sons inherit their maternal grandfather’s 


property per capita and not per stirpes. 
Second appeal from the decision of the 
iating Judge of Agra, dated the 16th 
910. . 
Wam Chandra Mukerji, 
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in any case to only one-half of the property of 
Dharampal. The contention on behalf of the 
appellants is that daughter’s sons take per 
stirpes and not per capita. In Mayne’s Hindu 
Law in paragraph 563 and page 765 it is 
stated that sons by different daughters all 
take per capita and not per stirpes. I have, 
however, been referred to the observa- 
tions of the learned author of “The Principles , 
of Hindu Law” (by J. C. Ghose) at page 102, 
where he states,— It remains to record the 
changes in the Hindu Law brought about by 
the inganuity of the Judges and Lawyers of our 
modern’ Courts. The daughter’s sons come 
next, and they are declared to take per capita, 
against all the Rishis and all the Commen- 
tators who have dealt with that question.” , 
At page 105 the learned author further states. 
the Courts have also fallen into error in hold- 
ing that the daughter takes only a life-interest 
like the widow, and that the daughter’s sons ` 
take per capita. The passages in the. 
Mitakshara quoted on behalf of the appel- 
lant do not, in my opinion, support the con- 
tention now advanced that daughter’s sons 
take per stirpes and not per capita. I prefer 
(to stare decisis,) to follow the law as set 
out in Mayne’s Hindu Law, which is based 
on a series of rulings of the Indian Courts. 
As to the other grounds of appeals, it ap- 
pears to me that the form of the decree is not 
open to objection. I am not concerned in 
this suib in declaring what is the nature of 
the right which has passed to the successors 
of Dharampal. , 5 

Other grounds of appeal have not been 
pressed. 

The appeal is dismissed with costs. 

Appeal dismissed. 





ALLAHABAD HIGH COURT. 
Suconp Civin Appea No. 671 oF 1910. 
May 2,1911. 
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Court below has directed a private award to 
be filed under section 21, sub-section 1 of 
the second Schedule of the Civil Procadure 
Code of 1908. A preliminary objection has 
been taken to the appeal on the ground 
that it is incompetent. There is no substance 
in this objection, because under section 104, 
sub-section 1, clause (f) of the Code, an 
appeal lies from an order filing an award in 
an arbitration without the intervention of 
the Court. This provision has settled ‘the 
difficulty and divergence of judicial opinion 
urder the Code of 1882, and it is conse- 
quently unnecessary to examine the decisions 
under that Code. We shall, therefore, pro- 
ceed to consider the appeal on the merits. 

. There is no controversy between the parties 
as to the circumstances under which the 
reference to arbitration was made. One 
Gunput Narain Singh, a wealthy Hindu, 
governed by the Mitakshara Law, died on 
the 25th August 1908. Shortly before his 
death; he had executed a testamentary instru- 
ment on the 18th August 1908, which was 
registered two days later. Gunput Narain 
left'a widow, Malida Koeri, a daughter, Ramjot 
Koeriand severalagnaticrelations. Immediate- 
ly upon his death, disputes broke out among 
these parties, and the substantial questions 
in controversy were, first, whether the alleged 
Will was genuine and had been executed by 
the testator with a sound disposing mind; 
secondly, whether his relations were members 
of the same joint family and whether their 
properties were joint; thirdly, whether the 
widow and the daughter were successively 
entitled to any portion of the estate left by 
the deceased. Qn the 26th October 1908, 
the parties executed an ekrarnama, by which 
they appointed Babu Laldhari Singh as 
arbitrator to decide the matters in contro- 
versy. They further undertook to abide by 
his decision, to have the award filed ina 
competent Court, and to get a deed of family 
arrangement executed in terms thereof. The 
arbitrator made his award on the 20th 


February 1909, and on the a June follow- 
ing Malida wao Ana 
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made parties to this application. Noticas 
were served upon the opposite parties, 
but objections wera taken on behalf of 
the Singhs alone. The Subordinate Judze 
overruled these objections, and direct- 
ed the award to be filed and a decree drawn 
up on the basis thereof. The Singhs have 
now appealed to this Court, and on their 
behalf, the decision of the Subordinate Judge 
has been assailed substantially on five 
grounds, namoly, first, that the reference to 
arbitration was invalid, as the question of the 
genuineness of a testamentary instrument 
cannot be determined by arbitration ; secondly, 
that the Court of the Subordinate Judge had 
no jurisdiction to entertain the application 
to file the award, because the Court of 
Probate has exclusive jurisdiction to deter- 
mine the genuineness of a Will; thirdly, that 
as the widow had, on the 3rd July, 1909, 
applied to the Court of Probate for Probate of 
the Will, she must be taken to havemadeher 
election, ‘and could. not thereafter proceed with 
the application to file the award ; ; fourthly, 
that the awad, on the face of it, was illegal, 
becatise it was based on private inquiries 
made by the arbitrator ; and, fifthly, that the 
award was illegal, because it was incomplete 
and did not decide at least one fundamental 
question referred to arbitration. The first 
three grounds, it will be observed, are in the 
nature of objections in bar, and relate either 
to the validity of the agreement to refer to 
arbitration or the jurisdiction of the Cour 
entertain the application to file the a 
and determine the questions raised they 
support of these contentions, re 
placed upon the cases of Ray 
Kumud Bandhu Mookerjee (1) 
Nandubhat (2), Monmohiyg 
Kunja Lal v. Kailash 
Chand v. Mohanund 
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because we are clearly of opinion that the Small y. Trickey (20). A similar view was 
fourth and fifth grounds, which relate to the adopted by the learned Judges of the 
validity of the award, must prevail. Allahabad High Court in Daya Kissen v, 

In so far as the fourth objection taken by Dharmadas (21), where ib was held by Edge, 
the appellants is concerned, it is well-settled 0, J., that it was legal misconduct on the 


must be heard and each in the presence of inquiries and to base his award on informa. 
the other, However immaterial the arbitrator tion which he had privately obtained and 


the gravest censure, and the smallest irregu- and partly on private inquiries, that the Will 
larity is often fatal to the award. In support executed by Gunpat Narain wag genuine, 
of his position, reference may be made to the This it wag not competent for him to do. See 


Principles of universal justice required that this ground alone the award must be taken to 


Walker y. Frobisher (1 2), Featherstone v, Cooper et I pie Ras ia is oe ngi pak 
(18), Dobson v. Groves (14), In re Plews ang in dispute are to be determined by him 
Middleton (15), In re Brook (16), and Oswald Wrightson y Bywater (22) Randall v, Ran, 
Grey (17). The Same view has been i ¢ 7 

ted in the American Courts ag based 
Sad principles of justice, equity and (27), Stone v. Phillipps (28), Wakefield y. 
pence, and it has been ruled by Llanelly Py. Co. (29), Mitchel y Staveley (30). 
Court of the United States that Wilkinson y, Page (81), Fagan v, Fagan (7) 
and Bowes vy. Fernie (32) see also authorities 
collected in the Laws of England, Ed, by Lord 















Tart nthi- (20) (1856) 41 Maine 507 ; 66 Am. Dee, 255, 

: a ' (21) 4 A; L. J, 159; A, W.N. (1907) 75. 

p Shear and (ao) (1888) 3 M. & W. 199; 6 D. P, 0-3591 H. & 
H. 50; 7 L. J. Bx, 83, 


(23) (1805) 7 Rasi 81; 8 R. R. 601; 3 Smith 90. 
2 A. & B.752;1 H. & W. 86. 
Q. B. 98; 


J. Ex. 149; 12 
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ree whether or not they were so foolish as 
to take a receipt. However, irrespective 
the reasonings of the learned Judge and 
spite of the finding of the Court of first 
tance that the additional 12 annas decreed 


CALCUTTA HIC 
Civit Rowe No, 4¢ 
April 10, : 
Present:_-Mr. Justi 
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fey (OJ). WO aSKeqd 10r wrelerouuy vw auy 
ecision in which the case of Sénatan Shome 
-~ Sheikh Helim (1) had been followed; but 
he learned Pleader forthe petitioners has 
een unable to refer as to any such case. He 
oka that havine regard to the conflict of 


Luy TE, Alu diayo uvu va 
received on their behalf 
persumably they enjoyed tl 
years: 

Held, that the act of thea 
of his authority, and the ac 
from the transferees was 


SUDAMAN Ü. BEHARI MAHTON. 


that the rent had been duly paid by the 
plaintiffs from 1308 to 1318, and that, there- 
fore, the rent suit and the execution proceed- 
ings must be deemed fraudulent and 
collusive. A question was also raised before 
the Subordinate Judge as to whether the 
plaintiffs had a valid title, suchas would en- 
able them to maintain the suit. It was 
argued on behalf of the landlords that the 
holding was non-transferable and that con- 
sequently the plaintiffs had not acquired a 
valid title by their purchase. The Subor- 
dinate Judge found that the holding was not 
transferable but he held that as rent had been 
accepted from the plaintiffs by the gomasta 
of the landlords on their behalf, they had 
acquired the statusof tenants in relation to 
the holding purchased by them. In support 
of this view, the Subordinate Judge relied 
upon the case of Pyari Mohun Mukhopadhya 
v. Gopal Paik (1). 


The defendants have now appealed to this 
Court, and on their behalf the decree of the 
Subordinate Judge has been assailed sub- 
stantially on the ground that the acceptance 
of rent from the plaintiffs by the gomasta of 
the landlords was not binding upon the latter, 
unless it was proved that the gomasta acted 
within the scope of his authority. In support 
of this proposition reliance has been placed 
upon the case of Bhajohurree Barick v. Aka 
Golam Ali (2). Reference has also been made 
to the cases of Bent Pershad Koeri v. Gober- 
dhan Koer (8) and Beni Pershad Koeri v. Ram- 
dahin Pandey (4) to showthat a gomasta of a 
landlord has no authority to bind the latter 
in the matter of the recognition of the sub- 
division of a holding by the tenants. In our 
opinion the decree of the Subordinate Judge 
must be maintained, though we are not pre- 
pared to affirm asa Beneral proposition of law 
that a landlord is always bound by the 
receipts given by his patwaris or gomastas 
with regard to payments of rent made by 
purchasers of non-transferable holdings. 

We may, at the outset, observe that neither 
the case of Bhajohurree Barick v. Aka Golam 
Ali (2), nor that of Jagadishur Bhuttacharji v. 
Joymont Devi (5) purports to lay down any 


o. 581; 2 0. W. N. 375... 
6 W. R. 97. 


inflexible rule of law. If a question arises as 
to the authority of a gomasta to bind the 
landlord by his actor omission, it must be 
decided onthe particular facts, asin every 
other case, about the scope of the authority of 
an agent to bind his principal. The burden 
of proof in the first instanca is upon the land- 
lord to show the precise scope of the 
authority he had conferred upon his agent, 
because this is a matter peculiarly within his 
knowledge: (Section 103 Indian Evidence 
Act). Now, in the case before us, no evidence 
has been given on the side of the land- 
lords to show the precise scope of the 
authority conferred by themupon their patwari 
or gomasta. Their contention apparently has 
been that no matwari or gomasta can have 
authority to bind the landlord by the accept- 
ance of rent from the transferee of a non- 

transferable occupancy-holding. This, clearly, 
is an extreme proposition which cannot 
possibly be sustained. Inthe case before us, 
however, there are circumstances which 
undoubtedly militate against the contention 
of the landlords-appellants. The Subordinate 
Judge has found that rent was paid by the 
transferees from 1308 to 1313. The landlords 
have not up till now repudiated the act of 
their agents. They have not even now offered 
to refund the money received on their behalf 
by their agents, of which presumably they 
have enjoyed the benefit during all these 
years. Under such circumstances, the Court 
may reasonably draw the inference that 
act of the agent was within the scope 
authority. The Court may als 
alternative, draw the inference 
landlords have acquiesced in tl 
agent fora number of years 
open to them to repudiate į 
afact that their agent a 
of his authority. Thá 
does not appear tog 
of the judicial 
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matter of law by the act of his agent. As 
we have already explained, no such inflexible 
ruleof law can be laid down. Under the 
circumstances of the case before us, we are 
clearly of opinion that the landlord has failed 
to show that the agent acted beyond the scope 
of his authority. Jt has not been, and it 
cannot be, disputed that if the gomasta or 
patwart acted within the scope of his 
authority, acceptance of rent by him from the 
plaintiffs-transferees was sufficient recognition 
of their stutus as tenants of the disputed 
holding. Nobakumari v. Behari Lal (6). 
The result is that the decree of the Court 
below is affirmed and this appeal dismissed 


with costs. 
Appeal dismissed. 
(6) sa D M. L. T. 433; 6 C. L. J. 122; 11 C. 
W. N. 865; 4 A. L. J. 570; 9 Bom. L. R. 846; 17 M. L.J, 
397. 
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set aside. For the same reason, the plaintiff was not 
entitled to a share of the costs of the application 
under section 310 A, 

Yagambal Boyee Ammanee Ammal v. Nania Pillai 
Markayar, 83 M. 15, 3 Ind. Cas. 110; 6 M.L. T, 162; 
19 M. L J. 489, not followed. 

Fatima Khatun Chowdhrain v. Mahommed ki 

Chowdhry, 12 M, I. A. 65; 1B. L.R. (P.O) 21; 
W. R. (P.O) 29, Dulichand v. Rambishen Singh, 7 ©. 
648; Ram Tuhul Singh v. Biseswar Lal Sahoo, 2 I. A. 
131; 33 W. R. 305; 15 B. L. R. 208, Suchand Ghosal v. 
Balram Mardana, 38 C. 1; 14C. W. N. 945; 12 C. L. 
1. 566; 6 Ind, Cas. 810, referred to, 


Revision against the decree of the Mun- 
sif of Farrukhabad, dated the 13th July 
1910. 

Mr. Surendro Nath Sen, for the Applicant: 

Mr. Govind Prashad, for the Respondents. 


Judgment.—tThis is an application 
for the revision of a decree of the Munsif 
of Farrukhabad exercising the powers of 
by 
which he dismissed a suit brought by 
the  plaintiff-applicant, for contribution 
under the following circumstances. One 
Mehdi Ali Khan held a decree for money 
against the parties to the suit and in 
execution of that decree caused the property 
of the parties to be attached and sold. 
After the sale, the plaintiff made an appli- 
cation under section 310A of the Code 
of Civil Procedure, 1882, to have the sale 
set aside and he made the deposit required 
by, the section, The sale was thereupon set 
aside and the decree was discharged and the 
parties remained in possession of their pro- 
perty. The plaintiff contends that, as he 
satisfied the decree for which he and the 
defendants were jointly liable, he is en- 
titled to be reimbursed for the portion of 
the decretal amount for which the defend- 
ants were liable and which he has paid 
for them. He included in his claim not 
only the amount of the decree but also the 
5 per cent. deposit made under section 310A 
and also the costs of the application under 
that section. 

The Court below held, following the rul- 
ing of the Madras High Court in Yagambal 
Boyee Ammani Ammal, v. Nania Pillai Mar- 
kayar (1), that the payment made by the 
plaintif was a voluntary payment and that 
the suit was, therefore, not maintainable. It 
accordingly dismissed the suit. 


(1) 33 M. 15; 3 Ind, Cas. 110; 6 M. L. T. 162; 19 M. 
L. J. 489, 
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It is urged that the Court below was 
wrong in holding that the payment was 
voluntary. On the other hand, it is con- 
tended on behalf of the respondents that as 
the property was sold, the defendants must 
be taken to have satisfied the decree by 
reason of the sale of their property, that 
they did not desire that the sale should be set 
aside and that it was for his own benefit 
that the plaintiff made the application un- 
der section 310A and must, therefore, be 
deemed to have paid the amount of the 
decree gratuitously. 


I am unable to agree with this conten- 
tion. There can beno doubt that if, after 
the attachment of the property and-before 
its sale, the plaintiff had discharged the 
amount of the decree, he could have claimed 
contribution from the defendants. On this 
point ihe rulings of their Lordships of the 
Privy Council in Fatima Khatun Chowdhrain v. 
Mahommed Jan Chowdry (2) and Duli Chand, 
v. Ram Kishen Singh (8), are conclusive. Does 
the fact of the amount of the decree having 
been’ paid after the sale make any differ- 
ence? I am of opinion that it does not. 
The mere fact of the property of the parties 
being sold by auction was not sufficient to dis- 
charge the decree. The decree would have 
been satisfied if the sale had been confirmed and 
the amount of the decree had been paid to the 
decree-holder out of the sale proceeds; but if 
the sale was set aside before confirmation and 
the amount realised by the sale was paid 
back to the auction-purchaser, the decree 
was not satisfied. It was the payment made 
by tke plaintiff which satisfied the decree, 
although the payment was made under sec- 
tion 810A. This circumstance does not 
seem to have been considered by the learned 
Judges of the Madras High Court in the 
case referred to above. As the liability for 
the discharge of the decree lay on the 
plaintiff as well as on the defendants, there 
was an obligation on the plaintiff to dis- 

‘ charge the whole amount of the decree and 
he paid that amount not for his own benefit 
but for the benefit of the defendants also. It 
is true, as held by their Lordships of the 

` Privy Council, in Ram Tahal Singh v. Bises- 


war Lai Sahóo (4), that “it is not in every 
(2) 12 M.I. A. 65; 1 B. L. R. (P. 0.) 21; 10 W. R. 
(P. GC.) 29. ; 
(3) 7 C. 648. ie 
(4) 21. A, 181; 28 W. R. 305; 15 B. L. R. 208, 
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case in which a man has benefited by the 
money of another that an obligation to 
re-pay that money arises. The question is 
not to be determined by nice considerations 
of what may be fair or proper according 
to the highest morality. To support such 
a suit, there must be an obligation express 
or implied to re-pay. It is well settled 
that there is no such obligation in the case 
of a voluntary payment by A. of B.’s debts. 
In this case, I am unable to hold that the 
payment was voluntary or gratuitous. It 
was a payment whieh the plaintiff was 
interested in making for the discharge of 
a decree for which both the parties were 
liable and a portion of which the defen- 
dants were bound to pay. Not only have 
the defendants been relieved of their lia- 
bility under the decree but they have 
been able to retain their property of which 
they are admittedly in possession. This, 
therefore, is a case which comes within 
the purview of section 69 of the Contract Act 
and the plaintiff is entitled to be reimbursed 
for the payment which he made for the 
defendants. He is, however, not entitled to 
claim any portion of the 5 percent. deposit 
which he was required to make under section 
810A, inasmuch as that deposit was made 
for his own benefit only. There was no 
obligation on the defendants to pay that 
amount as they did not want to have the sale 
of their property set aside. For the sa 
reason, the plaintiff is not entitled toa g 
of the costs of the application unde 
810A. But, asregards the amo 
decree, since the’defendants w 
pay it, the plaintiff is entitled 














The view taken by me is 
decision of the Calcuttas 
and Ghoshal v. Ba 
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a party to t 





460 


SAMUEL JACOBUS YV. CANIEL WiLHELMUS. 


stated above, I am unable, with great respect, 
to concur in the view taken by the Madras 
High Court in Yogambal Boyee Ammani 
Ammal v. Narainu Pillui Markayay (1), 
on which the respondents rely. 

The decree of the Court below is, in my 
judgment, erroneous and must be set aside. 
T accordingly allow the application, reverse 
the decree of the Court below and send back 
the case to that Court with directions to 
reinstate it under its original number in the 
register, and determine the amount for which 
each defendant is liable. bearing in mind the 
observations made above. The applicant 
will get the costs of this application. 

Application allowed. 





(s. c. 15 C. W. N. 569.) 
PRIVY COUNCIL, 

APPEAL FROM THE Cape oF Goop Horr. 
March 28, 1911. 
Presènt: — Lord Macnaghten, Lord Robson 
and Sir Arthur Wilson. 
SAMUEL JACOBUS GREYVENSTEN— 
PLAINTIFF— APPELLANT 
Versus 
DANIEL WILHELMUS HATTINGH 


AND OTHERS— DEFENDANTS—RESPONDENTS. 

Locusts—Owner’s right to drive away locusts from 
land—Liability to owner of land where they alight, 

The principles of law laid down for preserving or 
regulating the settled course of a river, on which may 
depend so many of the rights and benefits of adjacent 
owners, are not necessarily appropriate to the course 
an insect pest, which it is the interest of every one 
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Judgment.—This is an appeal by 
the plaintiff in the action from a judgment 
of the Supreme Court of the Cape of Good 
Hope, which affirmed the decision of a Divi- 
sional Court (Mr. Justice Buchanan) dismiss- 
ing the action with costs. 

The parties are all farmers in the district 
of Molteno, in the Cape of Good Hope. 

On the 25th November 1907, the ap- 
pellant’s farm was entered from the north 
by a swarm of locusts. They were “voetgang- 
ers,” i.e., young insects who had not yet 
acquired the use of their wings, and who 
trekked across the country on foot, eating 
the grass and crops on their way. The farms 
of the respondents lay to the south of the 
farm thus invaded, and were separated from 
it only by a comparatively narrow strip of 
veldt belonging to various persons. The 
locusts trekked across the appellant’s farm 
in a direction which made the respondents 
reasonably apprehensive for the safety of their 
own lands, and the steps they took to avert 
the anticipated danger have given rise to 
the complaint ofthe appellant. He alleged, 
firstly, that the respondents wrongfully 
and maliciously trespassed on his lands and 
drove the locusts back on to the cultivated 


` portions thereof, so as greatly to increase 


his damage. On this point, there was a sharp 
conflict of testimony. The respondents 
allege that they went on the appellant’s farm 
at his, request or with his approval in order 
to repel a common danger, and that if any 
trespass was, at any time, in fact committed, 
it was of a trivial character and withont 
either the effect or the intention of doing 
the appellant any material harm. Mr. 
Justice Buchanan, who heard the evidence, 
has made clear findings of fact on this part 
of the case, and their Lordships see no 
reason why those findings should not be fully 
accepted. The learned Judge did not believe 
that there was any wilful or malicious driv- 
ing of the locusts on to the appellant's 
cultivated land and he accepts the respond- 
ents’ story as to how they came to enter his 
farm and what they did there. He further 
finds that thesums paid into Court by respond- 
ents to meet any damage they may have 
caused by the alleged trespass, apart from 
the damage done by the locusts, was more 
than sufficient. There wasample evidence to 
support all these conclusions. and the appel- ` 
lant’s case on this head fails. 
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But the alleged trespass was not the main 
issae in the case. When the respondents 
were forbidden to remain on the appellant's 
land, they, with the consent of the adjacent 
praprietors, took up positions on the veldt 
outside his boundary and drove the locusts 
back on to his farm and in various directions 
away from the direction in which their own 
farms lay. The result of this proceeding 
was, of course, detrimental to the appellant’s 
land. It is contended on his behalf that such 
action on the part of the respondents was 
wrongful. His case is that locusts are like 
flood water and that their natural course 
must not be diverted, even in self-defence, 
if injury is thereby caused to a neighbour- 
ing proprietor. 

According to this argument, the respon- 
dents were bound to receive the locusts. In 
support of this proposition, the appellant’s 
Counsel cited » number of cases which, in 
the view of their Lordships, have little or 
no analogy to the present case. 

In Menzies v. Breadalbane (1), the de- 
fendant was erecting an embankment which 
would have the effect of throwing the 
ordinary flood stream of the River Tay off 
his lands and entirely on the lands of his 
neighbour. The House of Lords held, on the 
. facts of that case; that the embankment was an 
obstruction and diversion of the natural and 
ancient course of the stream in times of flood 
and that the natural course of a river could 
not legally be altered by one proprietor so as 
to createa new water way to the prejudice of 
other proprietors. The same principle was 
illustrated in another aspect by the decision 
in Farquharson v. Farquharson (2), an un- 
reported case cited by the Lord Chancellor 
in Menzies v. Breadalbane (1). In that case 
it was held that ariparian proprietor might 
erect a mound to prevent the river from 
encroaching on his land and creating a new 
water-way for itself. ; 

Great reliance was placed by the appel- 
lant on the decision inthe first-mentioned 
case, but the principles of law laid down for 
preserving or regulating the settled course 
of a river, on which may depend so many of 
rights and benefits of adjacent owners, are not 
necessarily appropriate to the course of an 
insect pest, which it is the interest of 
everyone concerned to repel or destroy. 


1) (1828) 3 Bligh (N. s.) 414 at p. 418. 
2) Unreported decided in 1741, 
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The supposed analogy between the two 
things is wholly fallacious. The pest has 
no settled course, and whatever its course 
may be, no one is bound to respectit, In- 
deed, the progress of a fire would be a 
much nearer analogy to the moving horde of 
locusts than the course of a river. 

The case of Smith v. Kenrick (8) was 
also cited by the appellant. That wasa case 
of adjacent mine-owners. The defendant's 
mine was on a higher level than that of the 
plaintiff, and was subject to no servitude in 
favour of the latter. Asthe defendant’s min- 
ing operations proceeded on his own property 
in the manner most convenient to himself, the 
plaintiff’s mine was flooded by water from 
the workings of the defendant. This was 
held to be no wrong on the part of the 
defendant, for it took place in the ordinary 
and natural user of his property but no 
one suggested that the plaintiff was not 
entitled to protect himself by barriers 
which would have dammed the stream of the 
water back on the defendant’s mine, where 
it had its origin. On the contrary, that 
was held to be his proper remedy, and such 
a remedy is fairly analogous to the conduct 
of the defendants in the present case. 

The appellant, of course, admitted that 
an owner or occupier of land is entitled to 
defend or protect his property so far as he 
can, but he said they had no right to dò so 
by transferring the mischief from their ow 
land to that of their neighbour, and ace 
ing to him that was what the respondent 
when they prevented the locusts fr 
ing his land in order to keep 
coming on their own. In 5 
proposition the case of Whal, 
and Yorkshire Ratlway Oo 
Inlthat case an abnormal 
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which he himself has created or increased, is 
inconsistent with the right of a land-owner to 
repel some extraordinary misfortune which 
comes to him by way of his neighbour’s 
land. 

In Whalley’s case (4), Cotton, L. J., points 
out that, if an extraordinary flood is seen to 
be coming, the owner may protect his land 

"from it,and so turn it away without being 
responsible for the consequences. Visitations 
of locusts, though, no doubt, unpieasantly 
frequent, are in the nature of extraordinary 
and incalculable events, rather than a normal 
incident like the rise of a riverin a rainy 
season. 

On the facts as found in this case, their 
Lordships are of opinion that the respond- 
ents did no more than what Lord Justice 
Cotton has defined as being within their 
rights. ` But their conduct may be justified 
on a wider and simpler ground. Even if 
the invasion be regarded as a normal incident 
of agricultural industry in South Africa, the 
respondents would be entitled, as an 
agricultural operation, to drive the locusts 
away just as they are entitled to scare crows, 
without regard to the direction they may 
take in leaving. 

Their Lordships will humbly advise His 
Majesty that thisappeal should be dismissed 
with costs. 

Appeal dismissed with costs. 

„Solicitors for the Appellant: Messrs. Biddle 








for the Respondents: Messrs. 
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amount in consequence to a third party: Held, that 
time began to run against the judgment-debtor for 
the recovery of the amount from the decree-holder 
from the date when he had to pay the amount a 
second time. 

Quire: ~Whether, in ordinary cages, limitation runs 
against the judgment-debtor on the expiration of 90 
days from the date of the payment. 


Appeal against the decree and judgment of 
the Hon’ble Mr. Justice Sankaran Nair, 
dated the 25th day of February 1910, in the 
Ordinary Original Civil Jurisdiction of the 
High Court in C.S. No. 250 of 1907. 

Facts.—See 6 Ind. Cas. 267. 

Mr. Ramasawmi Atyar, for the Appel- 
lant. ' 

Mr. Ramachandran, for the Respondent, 

Judgment. —Assuming that when the 
judgment-debtor sues to recover money paid 
in respect of what the judgment-creditor has 
failed to certify, limitation begins to run 
against the judgment-debtor on the expira- 
tion of 90 days from the date of the pay- 
ment (though there appears to be no direct 
authority on the point). We are not pre- 
pared to apply this period of limitation to a 
case where, by reason of the judgment-credi- 
tor’s failure to certify, the judgment-debtor 
has been compelled to pay a third party. 

In the first class of cases, the plaintiff sues 
to recover money paid on a consideration 
which has failed. In the second class he 
sues to recover damages for the los3 sustain- 
ed by reason of the judgment-creditor having 
failed to discharge the duty cast upon him 
by the law. We agree with Sankaran Nair, 
J., that in the second class of cases, the cause 
of action arises when the judgment-debtor 
has to pay the second time. The case of In 
the matter of Medai Thalavat Kalam Anni 
(1) does not touch the question of limitation. 
It merely decided that the judgment. debtor 
has a cause of action when the judgment- 
creditor fails to certify. The appeal is dismiss- 
ed with costs. 


Appeal dismissed, 
(1) 30 M. 545; 3 M. L. T, 15, 
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CALCUTTA HIGH COURT. 
MiISCRLLANEOUS Civit Appean No. 50 or 1910. 
May 9, 1911. 
Present:—Mr. Justice Coxe and 
Mr. Justice Teunon. 
SHASHI BHUSHAN BID—PLAINTIFF 
— APPELLANT 
versus 
JOTINDRA NATH ROY CHOWDHURY 

AND ANOTHER— DEFENDANTS— RESPONDENTS, 

Partition suit—Court-Fees Act (VIL of 1870), Sch. II, 
Art. 17 ~Suit for declaration and possession—Amending 
plaint according to decision of Appellate Court—Appeal 
from order—Acquiescence—Conduct—Estoppel—Right 
to file appeal, 

In asuit for partition a preliminary decree was 
made by . the first Court. The District Judge on 
appeal considered that the Court-fee payable should 
be calculated ad valorem on the property in suit and 
the case re-tried as a suit for declaration of title and 
recovery of possession. The plaintiff agreed to 
amend his plaint so as to make it one for a declaration 
of title as well as for partition and to pay the 
necessary Court-fee. The District Judge thereupon 
remanded the case to the first Court for re-trial. The 
plaintiff appealed from that order: 

Heid, that if the plaintiff has title to the property 
and was a co-owner of that property with the defendant, 
the suit was one for partition of joint property and not 
one for declaration of title and recovery of possession. 

Bidhata Raiv. Ram Chariter Rai, 12 C. W. N. 37; 
6 C. L. J 651; 3 M. L. T. 33, relied upon. 

Held, also, that the plaintiff is not precluded by his 
conduct in acquiescing in the decision of the District 
Judge and amending his plaint, from filing this appeal 
if, on reflection, he thought that the action he had 
taken was injudicious, 

Appeal from the order of the District Judge 
of 24.Pergannahs, dated November 26th, 
1909, reversing the decree of the Sub-Judge 
of Alipur, dated May 12th, 1909. 

Babus Mohendra Nath Roy and Bipin 
Ohandra Mallik, for the Appellant. 

Babus Sarat Ohandra Roy Ohowdhart and 
Lalit Mohan Banerjee, for the Respondents. 

Judgment.—tThis is a suit for parti- 
tion of the lands described inthetwo schedules 
attached to the plaint. It is admitted that 
the plaintiff is co-owner with the defendants 
of the lands described in schedule 2nd; but 
his title to, and possession of, any interest in 
the lands described in the first schedule to the 

- plaint is denied. . 

The suit was decreed by the Subordinate 

Judge, and a preliminary decree for partition 
, was passed. 

The defendants appealed to the District 

Judge. The District Judge came to no clear 
- finding on the principal question in the suit, 
namely, whether the plaintiff was entitled to 
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partition of the lands described in the first 
schedule. He regarded the suit as one to 
obtain a declaration of the plaintiff’s title and 
possession, under the garb of a suit for parti- 
tion; and he considered that the Court-fee 
payable should be calculated ad valorem on 
the property in suit, and the case re-tried 
as a suit for declaration of title and recovery 
of possession. This view appears to have 
been accepted or, ab any rate, acquiesced in 
by the plaintiff’s Pleader; and he agreed to 
amend his plaint, so as to make it one for a 
declaration of the plaintiff’s title as well as 
for partition and to pay the necessary Court- 
fee. The learned District Judge thereupon 
directed that the case should go back to the 
Subordinate Judge, apparently for re-trial. 

Against this order, the plaintiff appeals; and 
it is argued on his behalf that this order of the 
District Judge remanding the case, is not 
justified by law. 

It appears to us that this contention ought 
to prevail. No doubt, it was incumbent on 
the learned District Judge, before he could 
affirm the preliminary decree for partition 
passed by the Subordinate Judge, to come 
to a clear and definite finding that the plain- 
tiff had title to the property which is the 
subject of this appeal, that is to say, the 
property described in the first schedule 
tothe plaint. Unless the plaintiff can make 
out his title to the proparty, he clearly has no 
right to partition of it. But, as regards the 
question of possession, it appears to us that 
if the plaintiff has title to the property 
is a co-owner of that property with the 
dants, the doubts felt by the learne 
Judge with regard to his possessi 
justify him in refusing the rą 
The learned District Judge 
how this case is distinguish; 
Bidhata Rat v. Ram Ch 
was cited and relied 
Judge. So far as 
before us that 


















accede, 
are, as 
lands d 


(1) 12 


464 INDIAN OASES. 


VENKATRAMA AIYAR V. DURAISAWMY SASTBIAL. 


plaintiff’s possession is admitted in the lands 
described in the second schedule, which 
appears to constitute the more valuable 
portion of the property, the fact that the 
landa in the first schedule are situaie in a 
different village, and are entirely different 
properties from those contained in the 
second schedule, does not, in our opinion, take 
the case outside the scope of the decision 
which we have quoted. We think, therefore, 
that the proper course for the District Judge 
to have adopted on this occasion was to have 
come to a distinct finding as to whether the 
plaintiff had succeeded in proving his title 
to the lands comprised in the first schedule 
attached to the plaint. He was not entitled 
to remand this point for re-trial to the 
Subordinate Judge. If he found it against 
the plaintiff, there was an end to the case, so 
far as that property was concerned. But if 
he found it in favour of the plaintiff, then his 
findings in respect of possession did not debar 
him from affirming the preliminary decree for 
partition and did not justify him in remand- 
ing the case to the Subordinate Judge for 
re-trial. 

It has, however, been argued on behalf 
of the respondent that the plaintiff is now 
precluded by his own conduct from contesting 
the propriety of the District Judge’s decision. 
It appears that he acquiesced in that decision 
and he amended his plaint, that the defendant 
bsequently filed a written statement and 
fresh issues were framed. But no 
ity has been shown us for holding that 
iff is precluded by this conduct from 
eal within the time allowed by 
m reflection, he thinks that the 
n is injudicious. 
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by both sides that that ought to be parti- 
tioned. 

The costs will abide the result. The hear- 
ing fee is assessed at three gold mohurs. 





MADRAS HIGH COURT. 

Crvit Revision Petrtion No. 581 or 1910. 
March 30, 1911. 
Present:—Mr. Justice Abdur Rahim. 
VANKATRAMA AIYAR AND anorTHER—~ 
PETITIONERS 
` versus 
DURAISAWMY SASTRIAL— 
RESPONDENT. 

Limitation Act (IX of 1908),s.7 Discharge by one 
of two joint decree-holders— Whether bars fresh execu- 
tion. ~ 

One of two joint decree-holders cannot give a 
valid discharge of the decree without the con- 
currence of the other. 

Periasawmi v. Krishna Aiyan, 25 M. 431 at p. 439, 
referred to. 

Such a discharge, therefore, does not prevent the 
decree-holder from applying afresh for execution 
under section 7 of the Limitation Act, 1908. 


Petition under section 25 of Act IK of 
1887 praying the High Court to revise the 
order of the Subordinate Judge's Court of 
Kumbakonam, dated the 17th August 1910, 
in F.A. No. 475 of 1910 in S.C.S. No. 39 of 
1899, 

Mr. K. Balamiunda Aryar, for ihe Appel- 
lant. 

Mr. T. Gangadhara Aiyar, for the Repond- 
ent. 

Judgment.—I think the order of the 
Subordinate Judge must be set aside. One 
of two joint decree-holders cannot give a dis- 
charge without the concurrence of the other, 
Periasawmi v. Krishna Ayyan (1) and, there- 
fore, under section 7 of the new Limitation 
Act, the petitioners are entitled to apply for 
execution of the decree. The order is set 
aside and the lower Court will dispose of the 
petition for execution according to law. 


The respondents will pay the costs of this - 


petition. 


Order set aside. 
(1) 25 M. 431 at p. 439. 


ee 
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ALLAHABAD HIGH COURT. 
Sxconp Civit APPEAL No. 735 or 1910. 
April 25, 1911. 
Present:—Mr. Justice Griffin. 
BHOLA—P.atntirf—APPELLANT 

í versus 
MOHAMMAD HABIBUL RAHMAN 


KHAN-— DeFENDANT— RESPONDENT. 

Landlord and tenant—Agreement by tenant not to 
take compensation for improvements made without consent 
of the zemindar—Illegality—Agra Tenancy Act (II of 
1901), ss. 40, 90—Agreement fo pay enhanced rate— 
Distinct promises, for the same consideration—One of 
them illegal, effect of —Cess—Hssential to be proved. 

An agreement between a tenant and a landlord 
whereby the former undertook not to make any im- 
provements without the consent of the zemindar and 
provided that if he did make any improvement, he 
wuld not be entitled to any compensation at the 
time of ejectment, is illegal and unenforceable at law. 

“An agreement by a tenant to pay an enbanced rate 
ofrent is not illegal unless there has been a legal 
enhancement within 10 years of the agreement, 

If several distinct promises are made for oneand 
the same consideration and ifone or more of them 
be such as the law will not enforce, this will not of it- 
self prevent the rest from being enforced, 

In order tu show that a condition in an agreement 
as,to a certain payment is of the nature of a cess 
which should not be recognized, it must not only 
be shown that the condition referred to relates to 
the payment which comes within the definition 
of a cess but it should also be shown that the payment 
of this nature has not been recognized by the Settle- 
ment Officer. 

Second appeal from the decision of the 
District Judge of Aligarh, dated the 13th 
July 1910. 

Dr. Satish Chandar Banerji, (with him Mr. 
Govind Prashad), for the Appellant. 

Mr. W. K. Porter (with him Mr. B. E. 
O'Conor, the Hon’bie Mr. Sunder Lal and Mr. 


Ghulam Mujtaba), for the Respondents. 


“ Judgment.—tThe plaintiff is a tenant 
of the defendant. He brought a suit for 
a declaration ‘that a certain agreement, 
dated the 12th October 1909, was null and 
toid, on the ground that the conditions 
contained in the agreement were against 
public policy, that the agreement was not 
explained to plaintiff and had been obtained 
from him by undue influence and coercion. 
The Court of first instance held in favour 
of the plaintiff that the agreement was 
executed under coercion; that the conditions 
were illegal and on these findings, decreed 
the plaintifi’s suit. On appeal by the defen- 
dant, the lower Appellate Court has found 
that there was no undue influence or coer- 
cion, and while it held that some of the 
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conditions in the agreement are in themselves 
illegal and unenforceable, considered that 
no declaration was necessary in so far as 
these conditions were concerned. The learned 
District Judge, therefore, allowed the 
appeal of the defendant and dismissed the 
suit, Plaintiff comes here in second appeal. 
As to the ground taken that the zemindar 
was in a position to dominate the Will of 
the plaintiff the question as to undue influence 
was considered by the Court below, which 
Court pronounced on the evidence before it 
that there was no undue influence used. 
The question of burden of proof does not 
arise in this case. The other contention 
advanced on behalf ot the appellant is, that 
the Court below ought to have given the 
plaintiff a decree for a declaration that the 
conditions in the agreement which the 
Court below held to be unenforceable were 
void. It appears that the plaintiff is an 
occupancy tenant of the defendant; that there 
was a suit pending against him for enhance- 
ment of rent: while the suit was pending, the 
agreement which has given rise to this suit 
was executed; by thatagreement, the plaintiff 
agreed to an enhancement of Rs. 21 odd. 
And further agreed to the other conditions 
as follows:— 

1. That he would not make any improve- 
ments without the consent of the zemindar 
and iè he made any such improvements he 
would not be entitled to any compensation 
at the time of ejectment. 

2. That he would sow 2 bighas of ingg 
per plough and supply the indigo 
zemindar at the market-rates. A 
event of his failure to do so, h 
liable to pay damages at ther. 
per bigha per plough. 

3. That the zemindar 
wheat and barley at 
payment of rent. 
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ment ordered by the Court was much greater 
than the enhancement now complained of.” 
On behalf of the appellant it is contended that 
the condition in the agreement that the tenant 
will not be able to make any improvements 
without the consent of the zemindar and if he 
makes any such improvement he will not be 
entitled to any compensation at the time 
of ejection is a provision contrary to law; 
see section 90 of the Tenancy Act. It is 
also contended that the enhancement of rent 
is illegal, there having been a previous 
enhancement within the period of ten years. 
It is stated in the agreement that there 
had been an informal enhancement. It is, 
however, clear that there was no enhance- 
ment before the one made by the present 
agreement, which would have been re- 
cognised by a Court of law. Section 41 of 
the Tenancy Act provides,— The rent of ex- 


proprietary or occupancy tenants shall be. 


liable to enhancement or abatement only 
(a) by registered agreement, (b) by decree 
or order of a Revenue Court.” Before the 
agreement of 12th October 1909, there had 
been no legal enhancement of the plaintiff’s 
rent within the period of 10 years. It is 
contended on behulf of the appellant that, 
because the condition relating to compensa- 
tion for improvements was in contravention 
of the statute, therefore, the whole agree- 
ment was void. Reliance is placed upon 
a ruling reported in Kvrtstodhone Ghose v. 
njo Gobindo Roy (1). In that case there 
n agreement between a zemindar and 
snt for the payment of an enhanced 
te which exceeded the enhance- 
by law; the agreement, there- 
mtravened the provisions of 


ncy Act VIII of 1885. 









INDIAN OASES, 


1911 


rest from being enforced. lt is also con- 
tended that the condition as to payment 
of 4 annas per plough to the Shahna, and 
delivery of certain quantity of fodder ’at 
each harvest are in the nature of cesses arid 
should not be recognised. Section 56 of 
the Revenue Act provides for the record- 
ing of cesses in the nature of rent payable 
by a tenant. It is not sufficient for the 
plaintiff to show that the condition above 
referred to relates to the payment of what 
comes under the definition of a cess ; it is 
necessary for him further to show that pay- 
ments of this nature had not been recognised 
by the Settlement Officer. If the defendant- 
landlord sues on this agreement, it will be 
for the Courts io consider whether or not 
the condition referred to above is enforceable. 
The other conditions are of an onerous and 
treublesome nature, but the finding being 
that the contract was entered into by the 
plaintiff without undue influence or coercion, 
it must be assumed that he was a free agent 
and accepted the conditions, As far as I 
can judge, there is only one condition in‘the 
agreement which is in direct contravention of 
the law, namely, the condition relating to 
compensation for improvement. The question, 
therefore, is whether the plaintiff should not 
have this suit decreed in so far that that 
condition be declared nulland void. Section 
39 of the Specific Relief Act provides, for the 
bringing of suits for the cancellation of in- 
struments when there is a reasonable ap- 
prehension that the instrument if left out- 
standing would cause serious injwy. J am 
unable to hold that in this case the plaintiff 
has any serious reason for apprehending 
that a Court will give effect to the condition 
in the agreement which is in direct contraven- 
tion of the statute law. In my opinion the 


_ suit has been rightly dismissed by the lower 


Appellate Court, and dismiss this appeal with 
costs, which will include fees in this Court 
on the higher scale. 

Apyeal dismissed. 
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CALCUTTA HIGH COURT. 
Civit Rote No. 3225 or 1910. 
“December 15, 1910. 
Present:—Mr. Justice Mookerjee and 
Mr. Justice Coxe. 
Syed ABDUL AZIZ—Ptaintirr— 
APPELLANT 
f VETSUS 
KANTHU MULLICK—Derenpant— 
Opposite PARTY. 
aEstoppel—Estoppel against Act of Legislature— 
Kabulyat executed to landlord—Subsequent payment 
of rent to registered proprietor—Whether there is 
estoppel—Bengal Tenancy Act (VIII of 1885), s. (0— 
Tand Registration Act (VII of 1876 B, C.), ss. 78, 81— 
Evidence Act (I of 1872), s. 116. 
- There can be no estoppel against an Act of the 
Legislature. 

Madras Hindu Mutual Benefit Permanent Fund v. 
Ragava Chetti, 19 M. 200 and Jagabandhu v. Radha 
krishna, 4 Ind. Cas. 414 ; 86 C. 920 referred to. 

Consequently, the principle of estoppel cannot over- 

ride the provisions of either section 78 of the Land 
Registration Act or section 60 of the Bengal Tenancy 
Act; and a tenant who has executed a kabulyat in 
favour of a landlord may resist a claim by the latter 
for rent, on the ground that his name has not been 
registered under section 78 of the Land Registration 
Act, and that he (the tenant) has paid rent to the 
registered proprietor. 
_ The restrictions imposed by section 81 upon 
section 78 of the Land Registration Act to the effect 
that the disability imposed upon the proprietor who 
has failed to register his name to realise rents ceases 
- when that proprietor sues to recover rent under a 
written contract, cannot be incorporated by implica- 
tion into section 60 of the Bengal Tenancy Act. 

Therefore; an unregistered proprietor cannot sue 
for rent even upon a kabulyat executed by the tenant, 
and it is open to the defendant to prove payment of 
rent to the registered proprietor and to plead that 
the plaintiff has no enforceable right as against him. 

Rule against the decree of the District 
Judge of Dacca dated February 2nd, 1910, 
affirming that of the Munsif of Manikgunge 
dated July 12th, 1909. 

Moulvi Syed Shamsul Huda and Babu 
Kumar Sunkar Roy, for the Petitioner. A 

Babu Hara Kumar Mitra and Hira Lal 
Bose, for the Opposite Party. 

Jdudgment.—wWe are invited in this 
rule to set aside a decree by which the 
Court of appeal below in concurrence with 
the Court of first instance has dismissed a 
suit for rent, The plaintiff alleged that the 
disputed holdings are situated within Taluks 
Nos. 4424 and 4425 of which he is a part pro- 
prietor, that on the 25th July 1892 and the 
5th December 1893 the defendant executed 
two kabulzats in his favcur and was’ in- 


ducted into theland, that he consented to a 
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decree for arrears for the year 1302, but that, 
subsequently, he has attorned to one Mohin 
Kant and withheld rent for the years 1312 
to 1314. The defendaut resisted the 
claim, broadly on the ground that the plaintiff 
had no title to the property, that he was not 
entitled to realise auy rent as his name had 
not been registered under section 78 of the 
Land Registration Act and that in any event 
as the defendant had paid rent to Mohin 
Kant who had been duly registered, there 
was a completa defence to the claim of the 
plaintiff. The Courts below have held that 
section 81 of the Land Registration Act, 
though it qualifies section 78 of the same Act, 
has no application to a case under section 60 
of the Bengal Tenancy Act, and that con- 
sequently it is open to the defendant to prove 
payment of rent to the registered proprietor 
and to plead that the plaintiff has consequent- 
ly no enforceable right as against him. 

The plaintiff:has assailed this decision on 
two grounds, namely, first, that as the defend- 
ant was inducted into theland by the plain- 
tiff, on the principle of estoppel embodied in 
section 1i6 of the Indian Evidence Act, the 
defendant cannot question the title of the 
plaintif and is, therefore, bound to pay him 
rent; and secondly, that section 60 of the 
Bengal Tenancy Act is qualified by the provi- 
sions of section 81 of the Land Registration 
Act, and that, therefore, the defendant is not 
entitled to prove payment of rent to the re- 
g:stered proprietor. 














In so far as the first of these contenti 
concerned, it is obvious that there is 
stance in it, because it 


the Legislature. 
sition, reference may be ma 
of the Madras High Cou 
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Salford Water Works Co.(6). See further, Doe 
v. Ford (7); Doe v. Howells (8); Gas Light v. 
Turner (9); Doe v. Hares (10); and Glasgow v. 
Indererdent (11)]. We are, therefore, 
not prepared to accede to argument of the 
learned Vakil for the petitioner that the prin- 
ciple of estoppel overrides the provisions of 
either section 78 of the Land Registration 
Act or section 60 of the Bengal Tenancy 
Act. The first contention of the petitioner, 
therefore, fails. 

In so far asthe second contention of the 
petitioner is concerned, it has been argued 
that section 60 of the Bengal Tenancy Act is 
not applicable, first, because rent is claimed 
by the plaintiff not as proprietor of an estate 
but under the terms of an agreement between 
himself and the defendant ; secondly, because 

* section 60 ought to be construed as subject to 
the same limitation as is imposed upon sec- 
tion 78 of the Lana Registration Act by sec- 
tion 81 of that Act, and thirdly, because the 
paymert alleged to have been made by 
the defendant was made, as a matterof fact, to 
a person registered as proprietor in respect 
not of the entire superior interest but of only 
a fractional share. 
| Insofar as the first branch of this con- 

tention is concerned, there is no force in it. 

No doubt the plaintiff seeks to realise rent on 

the basis of a contractual obligation, but it is 
equally obvious that he claims rent as pro- 
prietor of two taluks. 

In so far as the second branch of the con- 

tion is concerned, we are not prepared to 
to the argument that section 60 is to 
subject to the limitation imposed by 












ides that no person shall be 
o ány person claiming such 
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be held to interfere with the conditions of 
any written contract. It may be conceded, 
therefore, that the effect of the disability 
jmposed upon the proprietor who has failed 
to register his name under section 78 of the 
Land Registration Act, ceases when that 
proprietor sues to recover rent under a regis- 
tered instrument. Section60 of the Bengal 
Tenancy Act, on the other hand, provides that 
where rentis due to the proprietor of an estate 
the receipt of the person registered under the 
Land Registration Act as proprietor shall be 
asufficient discharge for the rent, The ques- 
tion, therefore, narrows down to this, whether 
the protection which was intended to be afford. 
ed to the tenant under section 60 of the Ben- 
gal Tenancy Act extends to a case where the 
plaintiff claims to recover rent under an in- 
strument in writing. In our opinion, it is 
reasonably plain that the restrictions imposed 
by section 81 upon section 78 of the Land 
Registration Act cannot be incorporated by 
implication into section 60 of the Bengal 
Tenancy Act. 


In so far as the third branch of the contep- 
tion of the learned Vakil for the petitioner is 
concerned, we are of opinion that it cannot 
be maintained in view of the decision of this 
Còur in the cases of Parashmont v. Nobo 
Kishore Lahiri (12) and Deoki Singh v. Laksh- 
man Roy (13). It was held in these cases 
that the Land Registration Act provides for 
the registration by proprietors of their shares 
in an estate but does nob make it incumbent 
upon them to register their shares in speci- 
fic mauzahs or portions of land within the 
estate. Inother words, if a proprietor is 
registered in respectof a certain share in an 
estate, and, then, by an amicable arrangement 
amongst the co-owners, becomes entitled to 
collect the whole rentinrespect of a particular 
village included within the estate, the pro- 
visions of section 78 of the Land Registration 
Act do not operate as a bar to the recovery of 
such rent. It may be observed that, in the 
case before us, there is no contest between 
the two persons both of whom are registered 
as proprietors under the Act. The plaintiff 
admittedly is not registered under the Land 
Registration Act. The person set up by the 
defendant as registered proprietor has his 
name registered in respect of certain} shares. 


(12) 300. 773. 
(13) 30Ç, 880, 
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The learned Vakil for the respondent has 
next contended that the decision of this Court 
in-the case of Tamijudd? v. Asgar Howladar 
(3) is inconsistent with the provisions of 
section 85 of the Bengal Tenancy Act. It is 
not necessary for our present purpose to exa- 
mine whether that decision is well-founded 
on principle, because the learned Judges 
appear to have held that an under-ruzyat was 
entitled to succeed as against the superior 
landlord of the raiyat as long as the raiyati in- 
terest intervened and continued in operation. 
Ib may be pointed out that, in the case before 
us, if the allegations of the plaintiff are 
proved to be true, the contest is not be- 
tween the under-ratyat and the superior land- 
lord of the raiyat but between the under-ratyat 
anda trespasser who has no title to the 
property. In this view it becomes wunneces- 
sary to consider whether, as appears to have 
been held in the caseof Basaratulla Mundle 
v. Kastrunnessa Bibi (16), the validity of a 
sub-lease granted by a raiyat in contravention 
of section 85 can be questioned by thegrantor 
himself. In the case of a contest between 
the grantor and the grantee, a question of 
estoppel may possibly arise unless, in- 
deed, the principle is invoked that there 
can be no estoppel against an Aci of the 
Legislature [Jagadbandhu v. Radha Krishna 
(17) ; Abdul Aziz v. Kanthu Mailéz (18) ] 
We must, therefore, hold that in the case 
before us, the suit ought not to have been 
dismissed on the ground that the plain- 
tiff had acquired no valid title to the pro- 
perty, because, even though the instru- 
ment under which he claims be inopera- 
tive under section 85 of the Bengal Tenancy 
Act, he hada subsisting interest when the 
action was commenced. 

The result, therefore, is that this appeal 
must be allowed, the decree of the Sub- 
ordinate Judge set aside and the case re- 
manded to him in order that the appeal 
may be disposed of after the decision of 
any other question that may arise between 
the parties. The costsof this appeal will 
abide the result. 


Appeal allowed. 
(16) 11 0, W. N. 190, 
(17) 86 C, 920; 4 Ind, Cas, 414. 
(18) 10 Ind, Cas, 467. ` 
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(s.c. 7 N, L. R, 49.) 
NAGPUR JUDICIAL COMMISSIONER'S 
COURT. 

Crvit Revision No. 184 or 1910. 
January 30, 1911. 
Present:—Mr. Stanyon, A. J. ©. 
SITAI—Appiicant 
versus 


TANAI— RESPONDEN”. 

Revision—Order granting leave to sue in forma 
pauperis—Powers of High Court. 

An order granting leave tosue informa pauperis 
is not open to revision. 

Muhammad Ayub v, Muhammad Mahmud, 32 A. 623; 
TAL. J, 741; 6 Ind, Cas. 831, followed. 

The power of revision by a High Court cannot 
be invoked to correct every illegal order made by a 
Court subordinate to it, but only in cases which have 
been decided and in which no appeal lies to the High 
Court. 


Civil revision against the order of the Ad- 
ditional District Judge, Hast Berar, Amraoti, 
dated the 3rd May 1910. 

Mr. N. M. Bedarkar, for the Applicant. 

Judgment.—thisis an application for 
revision under section 115 of the Code of 
Civil Procedure, 1908, of an order allowing 
the non applicant to suezn forma pauperis. 
In Civil Revision No. 176 of 1910, Skinner, 
A. J. C., held that a grant of permission to 
sue in forma pauperis in contravention of the 
provisions of Order XXXIII, rule 5, which 
are imperative, is an illegality ‘justifying in- 
terference by this Court in revision. With 
due respect, I am unable to concur in this 
view. The power ofrevision by the High 
Court cannot be invoked to correct ev. 
illegal order made by a Court subor 
to it, bub only in cases which hay 
decided and in which no appeal MU 
High Court. A Court which 
to sue tn forma pauperis 
regarded as having final] 
presented toit. But a, 
leave to sue zn form 
a case which it h 
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= SUKHDEO V. GANESH. 


(s. c. 7 N. L, R. 50.) 
NAGPUR JUDICIAL COMMISSIONER'S 
COURT. 
Oivi Revision No. 210 or 1910. 
March 4, 1911. 
~ Present: —Mr. Drake- Brockman, J. O. 
SUKHDEO— 
VETEUS 
; GANESH—Opposire Pie 
Oaths Act (X of 1873), s.12—Refusal to take oath 
offered by other party — Effect of refusal —Right of Court 
to take refusal inte consideration— Weight to be attached 
when both parties refuse to take oaths, 
A Court does not act irregularly or illegally i in 
taking into- consideration the fact that the plaintiff 
_ declined to take an oath by which the defendant 
offered to be bound. The refusal is a piece of con- 
duct which the Courtis entitledto consider along 
with the other evidence, 
Durga v, Kewal, Civil Reyision No. 6 of 1881, 
tinguished. 
Issen Meah v. Kalaram, 2 C.L.R. 476; Chintaman v. 
Shrinivas, 22 B, 680; Moyan v. Pathukùtti; 31 M. 1; 17 
M, L. J. 545; 3 M. L. T. 98, relied upon, 


dis- 


No weight “should be attached to the refusal of a 


plaintiff to fake an oath, where there is a similar re- 
fusal by the defendant. 


Civil revision against the decree of the 
Judge, Small Cause Court, Kamptee, dated 
the &th July 1910. 

Mr. Atmaram Bhagwant, for the Appli- 
cant, 


z Judgment.—This is an -application 

under section 25 of the Provincial Small 
Cause Courts Act, 1887, against so, much 
of the decree passed by the Judge of the 
Small Causes at Kamptee as 
asses part of the applicant’s claim. 











licant joined in his snit two separate 
s. 100 
e 19th March 1907 and the 
s. 25 advanced on the 26th 
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will abide by it; but neither is 
willing to take the oath.” | 

After setting out -the two points for 
determination, the jadgment proceeds thus,— 

“My fading on the first issue is that” 
the defendant did not borrow Rs. 25 
from the plaintiff. The evidence 
adduced by the plaintiff is very’ 
discrepant and unsatisfactory, ` 
Secondly, the plaintiff was offered’ 
Gangajali oath by the defendant, 
but he declined to take’ the same; 
so also did his first witness. Thirdly, 
the plaintiff took a writing from ` 
the defendant when the amount. 
of Rs. 100 was lent on a pledge ` 
of certain ornaments, and hence it’ 
is but natural that he would have 

- taken one this time too, had the” 
amount been: advanced.” k 

The Judge further held that the defendant 
did not make the re-payment alleged. 

It is now contended on the plaintiff's’ 
behalf that, in treating his refusal to take the 
special oath offered by the defendant as 
indicating the falsity of the plaintiffs claim’ 
in respect of the second advance, the Judge’ 
was guilty of a material irregularity which 
justifies reversal of his decree in so far as it. 
disallows part of the claim. The decision of. 
Neill, J. C., in Durga v. Kewal (Civil Revi-. 
sion No. 6 of 1881), of which a brief summary . 
appears as No. 87, in Part X (Procedure) of 
the Digest of Civil Rulings issued by this 
Court in 1882, is cited in support of the 
applicant’s contention. I have perused this 
Court's record in that case and find the facts 
to have been as follows: The plaintiff Kewal 
sued on a bond execution of which was 
denied by the defendant Durga. Execution 
was proved and also payment of half the 
consideration, whereupon the defendant called 
witnesses to prove that he had re-paid what 
hehad received. The necessary process-fees 
were paid, but the witnesses were not 
summoned owing to the carelessness of a 
Court official, Kewal- then wished the 
matter to be decided by the oath of Durga, 
who refused to take an oath. and insisted 
that his witnesses should be summoned and 
examined. -The Court of first instance, 
however, declined to summon the defendants’ 
witnesses, construed against him his refusal 
to take an oath and went sofaras to decree 
the plaintiff's claim in full, although only 
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part of the consideration was shown by his 
own witnesses to have been paid. It was 
held that the defendant was entitled to have 
his witnesses examined and that, in any case, 
a decree for more than was proved due should 
not have been passed. There is nothing in 
this decision to assist the present applicant. 
On the other hand, there is authority in 


Issen Meah v. Kalaram (2) for the proposi- 


tion that the Court may raise a presumption 
adverse to the party refusing to take an 
oath by which his opponent offers, under sec- 
tion 9 of the Indian Oaths Act, -1873, to be 
bound. In Chintaman v. Shrinivas (8) the 
Calcutta decision was cited and the Judges 
held that refusal to take an oath by which 
the opposite party offers to be bound is 
merely a piece of evidence which should be 
considered along with the other evidence. 
And in Moyan v. Pathukutti (4) it was said 
by White, C. J., that section 12 of the Oaths 
Act, which provides for recording the nature 
ofthe oath proposed and the fact of the 
refusal to take it together with any reason 
assigned for the refusal, negatives the view: 
that refusal is itself a ground for dismissing 
the suit or for giving the plaintiff a decree 
as the case may be. ‘In this Madras case the 
plaintiff had offered to take an oath and 


afterwards refused to do so, and the learned. 


Chief Justice held that the Court should give 
such weight as it might think fit to the offer 


and the refusal. I hold, then, that the Judge’ 
of the Small Cause Court in the present case’ 


did not act irregularly or illegally in taking” 
into consideration the fact that the plaint-: 
iff declined to take an'oath by which the 
defendant offered to be. bound: the refusal 
was a piece of conduct which the Court was 
entitled to consider along with the other 
evidence. : 

At the same time, I think, it necessary to 
point out that the weight which should be 
attached to the refusal onthe part ofthe plaint- 
iff is practically nil, for the simple reason that 
there was a similar refusal on the part of the 
defendant. Nor would it be safe to allow much 
importance to the refusal of the plaintiff's 
first witness to take the oath proposed 
for him: he had already taken an affirmation 
and may well have considered that he had 
thereby done enough to indicate his bona 
` (2) 2 0. L. R. 476, 


(3) 22 B. 680. - 
(4) -31 M, 1; 17 M. L, J. 645; 3 M, L, T, 98, 
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fides and truthfulness, the matter in dis- 
pute being one with which he had no personal 
concern. 

The applicant’s learned Pleader hag not 
attempted to impugn the lower Court's find- 
ing that the plaintiff’s evidence is very 
discrepant and unsatisfactory, or the conclu- 
sion that, if the plaintiff had really advanced 
the second loan, he would have taken some- 
thing in writing as he did in the case of 
the earlier advance. The force of the latter 
consideration is great, inasmuch as the ear- 
lier loan was secured by a pledge of orna- 
ments, while the other was quite unsecured, 
There is thus ample ground for upholding 
the lower Court’s decision apart from the 
matter of the oath, and section 167, Indian 
Evidence Act, would preclude me from inter- 
fering even if the plaintiff's refusal to take 
the oath had been improperly admitted as 


` evidénce. 


The application is accordingly dismissed 
without notice to the other side. 
Application dismissed. 





(s. c. 7 N. L. R. 63.) 
NAGPUR JUDIOIAL COMMISSIONE R’S 
COURT. 
Seconp Civre Appear No. 476 or 1910. 

` December 23, 1910. 
Present:—Mr. Stanyon, A. J. C. 
SUKHNANDAN—APPELLANT 

VETSUS 

MANAKCHAND— RESPONDEN 
General Clauses Act (X of 1897), s. 3 ( 
Procedure Code (Act V of 1908), O. XXI— 
vinces Revenue Manual, Fol. IIE, Revenug 
No. IV-9—Land, definition of —Trees 
Oivil Court to attach and sell trees. 
Trees of all kinds, standing, 
holding, are part and pare 
cultural purposes, at least 4 
property in them has n 
the property in the soğ 
fore, the jurisdictio 
sell such trees i 
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Sir B. K. Bose, and Mr. M. B. Kinkhede, 

for the Appellant. - 

Mr. J. Mittra, for the Respondent. 

Judgment.—The respondent in this 
appeal having obtained a money-decree, 
amounting with costs to Rs. 182- 9-3, 
against the appellant, in execution thereof 
attached, and caused to be sold, some 84 
trees standing on the agricultural land of 
the latter. This land consists of two fields, 
one, No. 4, being a malik makbuza, and the 
other, No. 125, an occupancy-holding. The 
trees sold comprise 57 mango, 7 ‘tamarind, 
and 20 other kinds, and the. price they 
fetched was Rs. 160. The appellant applied 
to the executing Court to set aside the sale, 
on the ground of material irregularity in 
a conducting the. same. The application 
failed, and an appeal to the District Court 
having been dismissed, the judgment-debtor 
has made this second appeals It was object- 
ed before'me that no such appeal lies, but it 
is nob necessary -to decide that point 
because it is conceded that the first ground 
taken in appeal’ affords a fit subject for revi- 
sion by this Court, if the Courts below have 
gone wrong. That ground, taken for the 
first time in this Court, is that the trees in 
dispute are part and parcel of an agricultural 
holding, and, therefore, not liable ` to attach- 
ment and sale by the Civil Court. If this 
objection is well founded then the sale, was 
lira vires, and this Court is bound to in- 















st succeed. By Appendix C, “to 
ok Circular ‘No. 1V-9 (Central 
venue Manual, Vol. III, p. 76) 
f the Civil Court is clearly 
execution sales of land 

purposes, or purposes ` 

ture., Rules made 
iby au enactment, 
t enactment for 
Under sec- 
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` 


| apart from what stands upon ib, does not. 


commend itself to me. It was supported by 
the contention that the interpretation claimed 
by the appellant would oust the jurisdiction 
of the Civil Court to sell standing crops, 


‘whereas the presence of such jurisdiction is 


admitted on all hands. This contention -is 
erroneous. No doubt, in the absence of @x- 
press provisions to the contrary, it was once, 
held that standing crops were jmmoveable 
property as things rooted in land: but that. 
dictum is. obsolete, because section 2 (13) of 
the Code of Civil Procedure of 1908, now . 
enacts that the term “moveable property” 

includes growing crops. „Such crops are, 

therefore, necessarily excluded from the defini- 
tion cf land, which is immoyeable property. 
But trees atanding on land, as distinguished 
from the fruit and other product thereof when 
severed ` therefrom, are unquestionably . im- 
moveable property. Iam, therefore, of opinion 
that trees of all kinds, standing on an agri- ` 
cultural holding, are part and parcel of land 
used for agricultural ‘ purposes, ‘ab least in 
those cases where the property in them has 
not’ ‘been expressly severed from the property, 
in the soil on which they stand. Whe- 
” ther. the same rule would apply. to. cases 
where trees belonging to À., stand on ‘the 
land of B. is 2 question which I am not called 
Here 


the other. Such a severance “as” the 
Courts -below have attempted, to effect in the, 
present case, would lead to endless anomaly. 

and difficulty. 
For the above reasons, the application to 
set aside the sale of the trees is allow- 
ed,- the sale is ‘set aside, and the whole 
of the proceedings in execution precedent 
to and consequent upon such sale, are quashed 
as ultra vires. The judgment- debtor will be 
re-placed in possession of the trees, and any 
balance of purchase-money which may re- 
main ‘after satisfying the judgment-debtor’s 
costs, will be refunded to the decree- holder. 
The decree-holder will pay all costs, connect- 
ed with the execution: proceedings for sale 
of the trees in all three Courts, including 
Rs. 25 allowed as Pleader’s fees in this Court. 

Appeal allowed; 


man 


Vol. X] 
KHUNNI LAL V, GOBIND KRISHNA NARAIN. 


decided in Mewa Kunwar’s favour who thus 
obtained possession of the entire 85-annashare 
received by the two sisters in 1860. Mewa 
Kunwar died in 1899, and the share held by 
her has devolved on the plaintiffs, her sons, 
Their case is, that on the abandonment 


~of Hinduism by Ratan Sing he forfeited 


his half share in the joint property which 
vested in Daulat Sing, that they as his heirs 
are entitled to the entire 16-annas, and that 
they are not bound by the compromise of 
1860, as Chhattar Kunwar and Mewa 
Kunwar, being mere-life tenants, had no 
authority, in the absence of legal necessity, 
to alienate the 7}-anna share in favour of 
Khairati Lall. j 

The defendants who are transferees either 
from Khairati Lall or his heirs, contend 
inter alia that the compromise entered into 
by. the twoladies was not an alienation; that 
ittwas a family arrangement for the settle- 
mént of disputes under which they - obtained 
more than they were legally entitled to; that 
in view of the British Legislation (to which 
the defendants refer) the forfeiture, on which 


The plaintiffs rely, could not be enforced, 


aad that, therefore, there was no divestment 
of the right of Ratan in respect of his half 
share, and that even if any such right, as 
the plaintiffs allege, devolved on Daulat in 
consequence of Ratan’s conversion in 1845 
it became “extinguished” on the lapse of 12 
years from the date of such devolution. 

The Subordinate Judge ina well-con- 
sidered judgment upheld the defendants’ 
pleas and dismissed the suits. . The learned 
Judges of the High Court, on appeal by the 
plaintiffs, arrived at a different conclusion, 
They were of opinion that on the conversion 
of Ratan Sing, Daulat became “sole and 


‘absolute owner of the whole estate,’* inasmuch 


as Regulation VII of 1832 “did not abrogate 
the Hindu Law as to thé consequences of 
apostasy,” and Act XXI of 1850 was not 
enacted until some five years after his adop- 
tion of the Mahomedan faith. With regard 
to the compromiseof 1860, although they con- 
sidered it to be “just and wise’, “perhaps the 
best arrangement that could be made,” they 
felt pressed by authority to hold in effect 
that it amounted to an alienation which the 
ladies, in the absence of legal necessity, were 
not competent to make, and that consequently 
it was not binding on the plaintiffs. In this 
view of the question they reversed, as already 
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stated, the decision of the Subordinate Judge, 
and decreed the plaintiffs’ claimsin all three 
suits. The learned Judges did not deal with 
the question of limitation raised by the 
defendants. 

Their Lordships regret they are unable 
to concur in the judgment of the High Court. 

In 1845, when Ratan Singh abandoned 


Hinduism and adopted the Mahomedan 
faith, the rule laid down in section 9, 
Regulation VII of 1832, for decision in Civil 


suits where the parties ranged against each 
other belonged to different persuasions, 
was in force in the Bengal Presidency. 
It declared in express terms that in such 
cases— 

“When one party shall be of the Hindu 
and the other of the Mahomedan persuasion, 
or where one or other of the parties to the 
suit shall not be either of the Mahomedan 
or Hindu persuasions, the laws of those 
religions shall not be permitted to 
operate to deprive such party or parties of 
any property to which, but for the opera- 
tion of such laws, they would have been 
entitled.” 

Act XXI of 1850 extended the principle 
of section 9, Regulation VII of 1832, of the 
Bengal Code, throughout the territories sub- 
ject to the Government of the East India 
Company. After reciting the provisions of 
section 9, and stating that it would be beneficial 
to extend its principle to the rest of British 
India, it enacted that— 

“So much of any law or usage noy 
force within the territories subject 
Government of the East India Co 
inflicts on any person forfeiture 
property, or may be held i 
impair or affect any right o 
reafon of his or her re 
been excluded from th 
religion, or being 
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enforced, the Legislature . virtually set aside. 
- the. provisions of the Hindu law which 
penalises renunciation of religion or exclusion 
from caste.. 

The effect of the Legislation of 1832 and 
1850 was that on Ratan Singh’s abandon- 
ment of Hinduism, Daulat Singh did not 

“ acquire any enforcible right to his father’s 
share in the joint family property which 
he could either assert himself or transmit to 
his heirs for enforcement in a British Court 


of Justice. 


In the view their - Lordships take of this- 


branch of the case, it is not necessary to dis- 
cuss the question of limitation raised by the 
defendants. But, it may be observed. that 
whatever right Daulat acquired under. the 
Hindu, law to the share of his father came 
_ into existence in 1845 on conversion of the 
latter to the Mahommedan religion. 
suit could be brought, even if the enactments 
referred to’ above had permitted .it,, to 
enforce the right after the lapse of 12 years 
“from the time the cause of action arose” 
(section 12, Act XIV of 1859). Nothing in 
Article 142 of Act IX of 1871 or of 
Article 141 of Act XV of 1877 could lead 
“to the revival of a right that had already þe- 
come barred. In this connection their Lord- 
- ships would refer to the judgment of this 
Committee in the case of Hurrinath Ohatterji 
v. Mohunt Mothoor Mohun Goswami (3), where 
it was pointed out that the intention of the 
v of limitation is, not to “give a right 
ce there is not one, but to interpose a. bar 
certain period to a suit to enforce an 
ight.” ‘ 


e relative position of the parties 
the compromise was entered 
Daulat had no existing 
o share of Ratan Singh, 
was recorded in the 
er these circum- 
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_“The true character of the , transaction 
appears to us to have been a settlement be- 
tween the several members of the family 
of their. disputes; each one relinquishing all 
claim in respect of all property in dispute other 
than that falling to. his share, and recognising 
the right of the others, as they had previously 
asserted it, to the portion allotted to them 
respectively., It was in this “light, rather 
than as conferring a new distinct title on 
each other, that the parties themselves seem 
to have regarded the arrangement, and we 


“think that it is the duty of the Courts to 


uphold and give full effect to such an arrange- 
ment.” et g l 4 

Their. Lordships have ro hesitation in 
adopting that view, Lala Oudh Beharee v. Mewa 
Kunwar (4). The true test to apply toa 
transaction which is cha enged by the rever- 
sioners as an alienation not binding on them 
is, whether the alienee derives title from the 
holder of the limited interest or .life-tenant. 


In the present case Khairati Lall acquired 
“mo right from the daughters of Daulat, for 


“the compromise,” to use their Lordships’ 
language in Rani Mewa Kunwar v. Rant Hulas 
Kunwar (1) “is based on the assumption 
that there was an antecedent title of some 
kind, in the parties, and the agreement ac- 
knowledges and defines what that title is.” 

. In their Lordships’ judgment the decisions 


_.on the authority of which the learned Judges 


of the High Court have held the compromise ` 
not to'bind the plaintiffs, are not applicable 
to the present case. 4 
“On the whole their Lordships are of opinion 
that the judgment and decrees of the High 
Court of Allahabad should be reversed and 
those of the Subordinate Judge restored, and 
they will humbly advise His Majesty accord- . 
ingly. aon oS . J A 
The respondents will pay the costs of 
this appeal and. of the appeal in the High 
Court. : | f E 
: Appeal allowed. 
| Solicitors for the Appellants : Messrs. Pyke 
Parrott & Co, , NE 
Solicitors for the Respondents : Messrs. 4- 
TL. Wilson § Oo. f | 
(4) 4 Agra H. U. Rep. 82. 
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RAMESHAR V., SUBBKARAN. 


(s. c. 8 A, L. J, 418) 
ALLAHABAD HIGH COURT. 
Srconp Civin Appear No. 627 or 1910. 
March 6, 1911. 

. Present:—-Sir John Stanley, Kr., Chief . 
Justice, Mr. Justice Banerji and Mr. Justice 
Richards. 

RAMESHAR UPADHYA AND oTHERS— 
DerenDANTS—A PPELLANTS 
versus 


SUBBKARAN UPADHYA AND OTHERS— 


PLAINTIFFS— RESPONDENTS.. 

Decree — Construction—Charge - Order for 
_ property— Mortgage. 

One K. S. executed a sale deed in respect of the 
property in dispute in favour of one B. S. for Rs. 500. 
The purchase-money was pail to the vendor but 
possession of the property was not delivered to the 
vendee who consequently brought a suit to obtain 
possession. The suit was compromised i in the fol- 
lowing terms: “The plaintiff consents to give up his 
right as vendee in the property in dispute. The de- 
fendant agrees to return the purchase-money 
Rs. 500 with Rs. 100, the costs of the suit; total 
Rs. 600, to the plaintiff-vendee within two years, 
for which payment this share (i.e. the property 
which was sold) as well as the person of the defendant 
shall be liable, and until this money is paid the pro- 
perty in dispute cannot be alienated”. Upon this 
compromise the Court passed a decree as follows: 
“Plaintiffs’ claim is decreed for Rs. 600 as per com- 
promise against the defendant and hypothecated 
property with interest at 1 per cent. per mensem pay- 
able in two yeurs.” 


Held, (Banerji, J. dissenting), that the decree did 
not direct the sale of the property, | but merely operat- 
ed to create a charge upon it. : 


sale oj 


Per Stanley, C. J.—The meaning of the compromise 
was that there should be a decree against the defend- 
ant-vendor for payment of the amonnt of the decree, 
and until payment thereof was made, the property, 
which was the subject-matter of the suit, should 
stand charged withthe payment of this amount. 
There was nothing to indicate that the parties agreed 
that if the money were not paid within two years, 
the property would be sold forthwith. It was in 
fact a simple money-decree with a super-added 
charge of property as collateral security for the pay- 
ment of the amount of the decree. 

‘Per Banerji, J—The intention of the parties to the 
compromise was that the amount agreed to be paid 
should be realized by sale of the property in execution 
of the decree and the decree gave effect to me 
intention. 


` Fazil Howladar v. Krishna Bundhoo Roy, 25 C. 580 
2 C. W. N. 118; Lal Behary Singh v. Habibur Rahman, 
26 C, 166; 3 C.W.N. 8; Gobind Chandra Pa! v. Dwarka 
Nath Pal, 85 0, 837; 12 0. W.N. 849; 7 O. L. J. 492; 
Baideo Bharthi v, Hushiar Singh, A. W. N. (1894) 45, 
referred to. 


Per Richards, J.—A decree for 
Transfer of Property Act always pre- supposes the 
existence ofa mortgage, Parties entering into an 
agreement for a mortgage cannotcontract themselves 
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out of the provisions of the Act, and a decree for sale 
cannot be obtained without complying with the for- 
malities prescribed by the Transfer of Property Act. 

If the Court which passed the decree in question 
intended to decree that the mortgaged property 
should be sold without any further suit after default 
in payment within two years, the Court would be 


_ passing an illegal decree. 


Second appeal from the decision of the 
District Judge of Jaunpur. 

The Hon’ble Mr. Sundar Lal (with him Mr. 
Gotul Prasad), for the Appellants. 

Mr. B. E O'Conor (with him Mr. Haribans 
Sahai), for the Respondents. 

Judgment. 

Stanley, C.J.—The sole question in this 
appeal depends upon the true construction 
of adecree based upon a compromise of the 
24th of March, 1888; whether in fact by 
that decree a charge merely was created, or 
whether or not in addition to the creation of 
a charge the property charged was directed 
to be sold. 

The suit was one for saleof property com- 
prised in a mortgage of the 17th of July, 1890, 
executed by Jai Karan Singh and the other 
sons of one Kutwaru Singh in favour of Bechu 
Ram, a member of the joint family of the 
plaintiffs. The defendants Nos. 1—13 are the 
representatives in interest of the mortgagors. 
The other defendants are auction-purchasers 
ofthe mortgaged property under a sale which 


_took place on the 20th of December, 1893, 


purporting to be in execution of the decree of 
24th of March, 1888; The circumstances 
which led to the passing of this decree are 
follows:—On the 21st December, J 
Kutwaru Singh executed a sale-deed ing 
of his share in the village of: Bah 
other property in favour of one 
Singh, the price being Rs. 500, 
money was paid to the vend 
deliver possession of $ 
vendee, who consequ 
possession of the 
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that is to say, a decree for costs be passed for 
the plaintiff to the extent of Rs. 600 with in- 
terest.” 

Upon this compromise the Court passed 
the following order:— “Plaintiff? s claim is 
decreed for Rs. 600 as per compromise against 
the deferdants and hypothecated property with 
interest at Re. 1 per cent. per mensem, pay- 
able in two years: "—On this order the follow- 
ing was drawnup, “Let the claim of the plaint- 
iff forthe sum of Rs. 600 be decreed against 
the defendants and the hypothecated pro- 
perty with interest at Re. 1 per cent. per men- 
sem, payable in two years, in accordance with 
the deed of compromise. An -Application for 
execution of this decree was made on the 16th 
of March 1891, and was struck off for default. 
A second application was made on the 24th 
‘of July, of the same year, which was also 
allowed to go by default; as was also afurther 
application of the 29th of October, 1892. 
On the 23rd of November 1892, a fourth ap- 
plication was filed and the case was transfer- 
red to the Collector with the resalt that the 
auction sale, already referred to, took place. 
The judgment-debtor raised an objection to 
the sale on the ground that the decree cculd 
not be executed unless an order absolute for 
sale was passed under section 89 of the 
Transfer of Property Act. This objection 
was disallowed for reasons not “known, this 
part of the record having been destroyed. 
The defendants in the present suit pleaded 
ab the mortgage of the 17th of July 1890, 
ich was executed after the passing of the 
of the 24th of March 1888, was in- 
as against the principal defendants 
rchasers), and that the plaintiffs 
sue for the enforcement of this 
the property and have no 
: that the property in 
auction on the 20th of 
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decree and not a mortgage- decree, 
and that it created nothing more than a 
charge mpon the hypothecated properiy. He 
accordingly seb aside the decree of the Court 
below and decreed the plaintiffs’ claim. 

In the appeal before us the correctness of 
the decision of the lower Appellate Courtis 
impugned. The sole question in it is, as 
T have said, whether or not by the decree of 
the 24th of March, 1888, a sale of the pro- 
perty was directed and validly directed. I 
am ofopinion that no such order for. sale 
was pnssed and that the decision of the 
learned District Judge in this respect is 
correct. The suit in which the compromise 
was entered into was, it isto be observed, 
asuit for possession of property agreed to be 
sold. The compromise provided that the pur- 
chase-money with costs, 7. e., Rs. 600, should 
be paid by the vendor to the vendee, and 
that as security for this sum ihe pro- 
perty as well as the person of the defendant 
should be liable. The meaning of this is, 
that there should be a decree against the 
defendant-vendor for payment of the amount 
of the decree, and that until payment of it 
was made, the preperty, which was the subject- 
matter of the suit, should stand charged with 
the payment of this amount. That this 
was the meaning of the compromise is 
emphasised by the words subsequently appears 
ing in it, namely, that * ‘a decree for cash ke 
passed Tor the plaintiff to the extent of 
Rs. 600 with interest.” There is nothing. to 
indicate that the parties agreed that if -the 
money were not paid within two years, the 
property should be forthwith sold. Ib was 
in fact asimple money-decree with a super- 
added charge of property as collateral security 
for the payment of the amount of the decree. 
There was no hypothecation of the property 
whatever, created by the compromise or prior . 
thereto. By the agreement of compromise 
a valid charge could not have been creatéd 
without registration. No charge was created 
other than by force of the decree. The parties 
simply agreed thatthe property should be 
security for the payment of the debt, and that 
a decree of the Court should be passed creat- 
jing this charge. The decree purports to 
have been passed in accordance with the com- 
promise, and we are entitled to look at ‘the 
compromise sO as to interpret rightly ihe 
decree. Jt is drawn up in a locse and 
clumey fashion, namely, “Let the claim- of 
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the plaintiff for the sum of Rs. 600 be 
‘decreed against the defendants and hypothe- 
cated property with interest at Re. l per 
cent. per mensem payable in two years in 
accordance with the deed of compromise.” In 
the first place, the word “hypothecated” is 
. inaptly used. The property was not 


hypothecated. There was merely an agree- ` 


ment that it should be liable for payment 
of the sum of Rs. 600. The only decree 
which the Court was empowered by the com- 
promise to pass, in my judgment, was a decree 
against the defendant for the sum of Rs. 600 
and a declaration that the payment of this 


sum of Rs. 600 should be charged upon the’ 


property in question. If the Court had 
- passed a decree for sale of the property in 
- default of payment within two years, the 
decree would not have been in accordance 
with the compromise. The compromise did 
not of itself provide for the sale of the pro- 
perty. In view -of the fact that the pro- 
perty was not hypothecated at the date of 
the decree, the true meaning to be attached 
to the decree is, I think, that it was a 
decree for money only with a super- 
added charge of the sum agreed to be 
paid upon the property specified or referred 
to in the compromise. The words of the 
decree “against the hypothecated property” 
. means, I think, no more than this that the 
decretal amount should be payable out of the 
property charged therewith The Court of 
first instance relied upon the ruling in Dal 
Behary Singh v. Habibur Rahman (1), in 
which it was held that a decree that mort- 
gaged property be made liable for realisation 
of the amount of the decree was to be re- 
garded as a mortgage-decree governed by the 
Transfer of Property Act though not made 
in the form prescribed by that Act. It also 
relied upon theruling in Fazil Howladar v. 
Krishna Bundhoo Roy (2), in which it was held 
that a decree which directs the realisation of 
money found to be duefrom hypothecated pro- 
perty is a mortgage-decree and not a decree 
- for money. In both these cases, however, 
there was at thé date of the suit an existing 
mortgage. Herethere was at the date of the 
suit neither a mortgage nor a charge. The suit 
was not to realise a mortgage-debt or a 
charge. It was a suit of avery different 
nature, namely, a suit for possession. It 
(1) 26 C. 166; 3 C. W. N. 8. 
(2) 25 ©. 580; 2 ©, W. N. 118. 


INDIAN CASES. 


483 


would be, in my opinion, straining the langu- 
age of the decree if we were to hold 
that the Court intended by it not 
merely to create a charge but also to order 
a sale of the property so charged for the 
satisfaction of it. Moreover, if we were to 
hold that the Court did pass such a decree, 
it appears tome that it did so wholly re- 
gaidless of the terms of the compromise which 
expressly provided that a decree for cash 
should be passed and that the property should 
be liable for payment of this cash. 

For the foregoing reasons, I am of opinion 
that the lower Appellate Court took a correct 
view. I may here point out that the plain- 
tiffs’ mortgage was a registered document, 
that it was executed before the sale under 
which the defendants-appellants purchased, 
and notice was given in the sale proclamation 
that the property was subject to an incum- 
brance. The appellants, therefore, have 
themselves to blame if they suffer any loss 
in the transaction. The plaintiffs, however, 
in their plaint offered to redeem any mort- 
gage holding priority to their mortgage. 
The charge created. by the decree of the 24th 
of March 1888, is clearly prior to the 
plaintiffs’ mortgage, and no provision has 
been made for satisfaction of it in the decree 
of the learned District Judge. Before, 
therefore, this appeal can be satisfactorily 
disposed of it appears to me that an iss 
ought to bereferred to the lower Appe 
Court to determine what, if any, 
existed upon the property having prj 
the plaintiffs’ mortgage and w 
aie due in respect of these pri 

As my learned colleagu 
in agreement as to the tr 
decree of the 24th of 
tion whether or not ty 
more than create 
referred tu t 
one or more 
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ihe decree, in execution of which the property 
was sold, was one for the sale of hypothecated 
property and that as the mortgage of the 
plaintiffs is of a later date, they haye priority 
over the plaintiff,.and the property cannot 
he sold again. The plaintiffs, on. the other 
hand, urge that the decree of the 24th March 
1688, was a simple decree for money, and that 
the appellants purchased the property subject 
to the plaintiffs’ mortgage. The Court of 
first instance found in favour of the appellants 
and dismissed the suit. The lower Appellate 
Court has reversed the decrce of the first 
Court, holding that the decree mentioned 
above was a simple money-decree. ` 

There can be no question that if the decree 
of the 24th of March 1€88, was asimple decree 
for money, the defendants-appellants “who 
purchased the property after the date of the 
plaintiffs’ mortgage did so subject to that 
moitgage. If, on the other hand, the decree 
was one enforcing a charge and directing a 
sale of specific property, the appellants have 
priority over the, plaintiffs whose mortgage 
3s of a later date. The decision of the-case, 
therefore, turns on the construction of tke 
decree. 

The circumstances under which ib was 
passed are these,—The property mortgaged 
to the plaintiffs was sold by Kutwaru to 
one Baij Nath. The latter brought a suit 
against the former for possession of the pro- 
rty. The case was compromised by the 
ies on the 24th of March 1888, and a 
“was passed in accordance with the 
ise on the same date. The terms 
romise were set forth in the 
ve been correctly translated 
w as follows: — 
ents to give up his right 
erty in dispute. The 
saturn the purchase- 
O the costs of 
total Rs. 600, 
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perty with interest at Re. 1 per cent. per 
mensem, payable in two years in accordance 
with the compromise.” , 

That ihe compromise created a charge on 
the property which was claimed in the 
suit cannot admit of any doubt. Did the 
decree only declare the charge or did it 
enforce the charge by ordering a sale? I 
am of opinion that it was a decree for sale. 
It was not drawn up, it is true, in strict 
accordance with the provisions of section 88 
of the Transfer of Property Act, but before 
that Act was passed, and for many years 
after its enactment, decrees for sale were 
passed in terms similar to those of the decree . 
in question. It was a decree for Rs. 600 
“against the defendant and the hypotkecated 
property,” that is to say, forthe recovery 
of Rs. 600 from the defendant and from 
the property. As the amount of the decree 
could be recovered from the properly Fy 
the sale of it only, the decree was one for 
sale. It is clear from the terms of the com- 
promise that what the parties contemplated 
was that there should be acharge on ite 
property sold for the amount of the sale 
consideration and costs, and that if these 
amounts were not paid within the time 
fixed, the property would be sold in cxecution 
of the decree, ard the said amounts should 
thus be realised. It was certainly not in- 
tended that if payment was nob made within 
the stipulatcd period, a second'suit would 
have to be brought to: enforce ihe -charge. 
The parties to the suit were settling their 
dispuies once for all and they entered into 
a compromise for the purpose of putting an 
end to further litigation. That purpcse 
could not be attained by a compromise which 
would render it necessary for the holder of 
the decree to bring another suit to enforce 
the charge. In my opinion the intention 
of the parties was {hat the amount agreed 
to be -paid should be realized by gale of the 
property in execution of the decree, and that 
the decree gave effect to this intention. 
That this was contemplated by the parties 
is further manifest from the fact that when 
execution of the decree was sought, the 
judgment-debtors raised objections on the 
ground that an order absolute for sale had 
not been obtained after decree, and that the 
decree, as it stood, was a preliminary decree 
for sale. This objection was overruled by 
the Court, and throughout the proceedings 
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successful and thə result was that on the 
l6th August 1906, the plaintiff was dis- 
possessed in execution of the decree obtained 
by the patnidar, The plaintiff commenced 
the present action on the 12th July 1909, for 
recovery of the premium. It was contended 
on bel.alf of the defendant that the suit was 
barred by limitation, because it had not been 
commenced within three years from the date 
of the decree in the suit brought by the 
patnidar, The learned Small Cause Court 
Judge has held that time ran as against the 
plaintiff from the date when he was evicted 
from the land. In our opinion, there is no 
room for controversy that the decision of the 
Court below is correct. 

“On behalf of the defendant-petitioner 
reliance has been placed upon the decision 
in the cases of Bassu Kuar v. Dhum Singh 
(1); Hanuman Kamut v. Hanuman Mandur 
(2) and Amma Bibi v. Udit Narain Misra 
(3) which are, however, all clearly distin- 
guishable. In the first and third of the cases 
mentioned, a suit had been brought. for 
specific performance of the contract of transfer. 
That suit failed and it was ruled by their 
Lordships of the Judicial Committee that the 
cause of action of the plaintiff who had been 
defeated, arose when the adverse decision 
was given against him in the suit for specific 
performance of the contract. In our opinion, 
whether a suit is barred under A:ticle 97 or 
not, must depend upon the special facts of 
each individual case, because, it is only with 
reference to such circumstances that the Court 
can deter.aine the date of the failure of con- 
sideratidn. In the case before us, under the 
contract of tenancy between the, plaintiff and 
the defendant, the lessor was bound to secure 
the lessee qiiet possession of the land, so that 
there was no complete failure of considera- 
tion till the lessee had been evicted by a 
person successfully claiming a superior title. 
The view we take is supported by the decision 
of the learned Judges of the Allahabad High 
Court in the case of Ram Chandra Singh v. 
Tohfah Bharti (4) and is in accord with that 
taken in Mul Kunwar v. Chater Singh (5) 


and Ram Juggi Rat v. Kauleshar Rai (6); 

(1) 11 A. 47. 

(2) 19 C. 123; 18 I. A. 158. i 
_ (8) 31 A. 68; 11 Bom. L. R. 525; 19 M. L. J. 295; 6 
M. L. T.[89; 1 Ind. Cas. 850; 9 C. L. J. 612. 

(4) 26 A. 519. 

(5) 5 A. L. J. 4505 A. W. N. (1908) 185; 30 A. 402. 
of! 5 A. L. J. 484; A. W. N. (1908) 185 note; 20 A. 
405. : ae 


where the failure of consideration was held 
to have occurred when the transferea was 
dispossessed, although in these latter cases the 
learned Judges applied Article 116 of the 
second Schedule of the Limitation Act inas- 
much as the covenant was embodied in a regis- 
tered instrument We may add that there is 
no question that if Article 83, or Article 115 
is deemed applicib!e to the case before us, the 
suit is in time. 

The result is that the rule is discharged 
with costs. We assess the hearing fee at 
two gold mohurs. 

Rule discharged. 


PUNJAB CHIBF. COURT. 
FULL BENCH, 
Orn. cinit MeTRIMONIAL JURISDICTION 
Case No. 2 or 1911. 
May 22, 1911. 

Present: —Sir Arthur Reid, Krt., Chief 
Jadge, Mr..Justice Kensington and Mr. 
Justice Rattizan. 
HENRIETTA ALEXANDRA GALE — 
PETITIONER 
versus 
JAMES FRANK HONDURAS GALE — 


RESPONDENT. 

Divorce Act (IV of 186)), s. 3 (1)—Jurisdiction — 
Suit for dissolution of marriage —Parties residing 
within jurisdiction but separately—"Resile or last 
resided together” —Punctuation, inference from — 
English law, 

The Chief Court has jurisdiction to entertaj 
petition for divorce where tho parties at th 
of filing the petition, reside within the jury 
of the Court though they reside separa 

Durand v. Durand, 14 W. R. 416; 
Wingrove, 14 W. R. 416, followed. 

Per Reid, O. J, and Kensington, 

The word “together” in sectio, 
Act must be read with “last 
intention of the Legislata 
apply to “reside” also 
comma, after “ 
Per Rattigan, 
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“the English Courts have no jarisdidtion i in such cases, 
éven though “the matrimonial home is in England 

~ nnless the parties are domiciled in England. 

~ Le Mesurier v. Le Mesuricr, (1895) A. C. 517; 64 

L. J. P. C. 97; 11 R. 627; 72 L. T.,878 Niboyet v. 

Niboyet, 4 P. D. ©. À. l; 48 L. J.P. l; 39 L, Ty 486; 

27 W. R. 203, referred to. 

Petition of Henrietta Alexandra Gale afore- 
said for dissolntion of her marriage with 
her husband, the respondent aforesaid, under 
section 10 Act IV of 1869. 

Mr. Petsian, for the Petitioner. 

Judgment. 

Reid, C.. J.. and-Kensington, J—The ques- 
tion for consideration is, whether this Court 
has jurisdiction to entertain a petition for 
divorce filed by a petitioner who last resid- 
ed with her husband within the jurisdiction 
of the Bombay Court, andat the date of fil- 
ing the petition resided within the jurisdic. 
tion of this Court. Therespondent also re- 
siding at that. date within the jurisdiction of 

- this Court though living apart from the peti- 
tioner. The decision turnson the interpre- 

tation of the last paragraph of section 3 

(1) of the Divorce Act, “within the local limits 

of whose ordinary appellate jurisdiction or of 

whose’ jurisdiction. under this Act, the hus- 
band and wife reside or last resided together.” 

Durand v. Duand (1) is directly in point, 

The parties thereiit last resided together at 

Madras and at the date of presentation of his 

petition by the petitioner the husband in 

the Court of the Recorder of Rangoon, he 
was living at one place in Burma and the 
ondent was living at another place in 
a. The _Court held that the’ Recorder 
oon had jurisdiction. Wingrove v. 
(2) is to same effect, though the 
so clearly stated. The punctua- 
s above cited ‘the husband 
last resided together” in- 

b together” must be read 
Had the intention 
make “together” 
have expected 
resided”. 
the date 















the learned TAN and my brother 


_ Kensington have no doubts upon the ques- 


tion referred to the Full Bench, I am not 
prepared to differ. At the same time, I am 
not, I confess, fully satisfied that the word 
“together” was not intended to qualify the 
word “reside,”. Legal documents in strict- 
ness should not be punctuated, and I take it 
that the rule applies equally to acts of the Le- 
pislature, and it may have beenfor this reason 
that the comma. was omitted after “reside” 
and also after “ ‘resided’. Jurisdiction’ to 
grant dissolution of marriage ordinarily de- 
pends ‘upon the domicil of the parties but the 
Legislature of this country has, for reasons 
of policy, made it depérd upon residence 
alone. But Iam not fully assured that the 
intention of the Legislature was “not to re- 
quire something in the nature of a “matrimo- 
nial home” as a substitute for domicil. Prior 
to the decision of the Privy Council in the 
leading case of Le Mesurier v. Le Mesurier 
(3). it was understood that the Court in Eng- 


“Jand would have jurisdiction to dissolve a 


marriage if the “matrimonial home” of the 
parties” was in England, Niboyet v. Niboyet 
(4); but apparently nothing short of that 
sufficed to give jurisdiction to that Court, 
and I doubt if it would have entertained 
any siit for dissolution ot marriage upor. thie 
bare ground that at the time of suit the hus- 
band and wife happened to be residing with- 
in the jurisdiction, though notin one home; 
as the law now stands, the English Conrts 
have no jarisdiction in such cases, eventhough 
the matrimonial home isin England, unless 
the parties are domiciled in England. It is 
somewhat anomalous, therefore, to hold that, 
while the jurisdiction of the English Court 
has been very considerably curtailed by the 
decision of their Lordships of the Privy 
Council, ‘the Courts of this. country ' are 
given jurisdiction to dissolve the marriage 
not only of parties who at some time or 
other have had their matrimonial home with- 
in tke local limits of the jurisdiction of 
these Courts, but alsocf persons who may 
never have had such a home within these 
limits but who happen for the time being to 
reside (probably for merely temporary pur- 
poses) in separate places within such limits, 


(8) (1895) A. O. 617; 64 L. J. Pe Cc. 97; 11 R. 527; 


42 L. T. 873. 
(4) 4 P. D. C. A. 1; 48 L. J. P. 1; 39 L, T, 486; 27 


W. R. 302. 
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a Upon the weight of authority, however, and in ejectment, The plaintiff sought to recover 
in deference to the view of my colleagues, I possession of the disputed land upon a four- 
agree that the answer to the reference should fold title, namely, a nimhowla, an osat ni'n- 


be in the affirmative. 





CALCUTTA HIGH COURT. 
Seconp Civit AppeaL No. 1644 or 1908. 
December 12, 1919. 

Present: —Mr. Justice Mookerjee and 
Mr. Justice Coxe. 

AKRAM ALI—DBEFENDANT—ÅPPELLANT 
versus 
DURGA PROSONNA ROY CHOWDHRY 


— PLAINTIFA— RESPONDENT. 

Lease, permanent, creation of, before Transfer of 
Property Act— Whether pattah necessary—Whether 
acceptance of kabulyat sufficient—Proof of acceptance of 
kabulyat, whether to be direct—Dakhila, how to be 
proved— Acceptance by tahsildar of rent paid by tenant 
—Covenant against alienation—Permanent lease —No 
right of re-entry reserved— fect of covenant—Transfer 
of Property Act (IV of 1882) s. 10. 

For the creation of a permanent lease before the 
Transfer of Property Act, it was not necessary that 
the landlord should grant a pattah. It was sufficient 
to create a valid tenancy if the tenant executed a 
kabulyat which was accepted by the landlord. 

It is not necessary, however, to prove, by direct 
evidence, that the kabulyats were accepted. The 
Court may find from the conduct of the parties and 
from the circumstances of the case that the kabulyat 
was accepted and acted upon by the landlord. 

If a tenant produces dakhilas and swears that he 
received them from the land-owner or his agent or 
gives other prima facie evidence of their genuineness, 
they may be taken for the purpose of, proving that 
the rent has been paid or that the rent has been paid 


them. 

Kriteebash v. Ramdhun, 7 W.R, 526, and Surja 
Kanta Acharjee v. Baneswar Shaha 240. 251, relied 
upon. 4 


Babus Jogesh Chandra Roy and Protash 
Chandra Majumdar, for the Appellant. 

Babus Tara Kishore Chowdhury and Chandra 
Kant Ghosh, for the Respondent. 

Judgment.—tThis is an appeal on 
behalf of the defendant against a decree in 
favour of the plaintiff-respcndent in an action 


at a fixed rent for a certain number of years, if the of 
landlord or his agent does not come forward to deny _ oE PHN 


howla, a mirash karsha, and adverse possession 
for the statutory period. The foundation of 
the claim, however, as put forward in the 
Courts below, was placed substantially upon 
his title as nimhowladar. It is not disputed 
that the nimhowla interest, if it was ever 
created, must be based on two kabulyats alleged 
to have been executed by the predecessor-jn- 
interest of the plaintiff on the 7th May 1874, 
and 13th June 1874 in favour of the landlords 
interested in 1l-annas and 5-annas share res- 
pectively in the cemindary. The defence 
substantially was that the plaintiff had ac- 
quired no valid title, first, because these 
kabuliats were never accepted by the land- 
lord ; and, secondly, because even if they were 
accepted by the landlords, the interest of the 
nimhowladar was non-transferable under the 
terms of the contracts. 

The Court of first instance dismissed the 
suit. Upon appeal the learned Subordinate 
Judge has made a decree in favour of the 
plaintiff, except as regards 12 cottahs of the 
disputed land which he has found is not in- 
cluded within the kabulyats which form the 
foundation of the title of the plaintiff, 

The defendants have now appealed to the 
Court and on their behalf the decree of the 
Subordinate Judge has been assailed on two 
grounds, namely, first that there was no yal 
nimhowla created by these kabulyats, 
lease was granted by the landlords i 
tenants, and secondly, tha 
nterest of the ntmhowludar was n 
able under the kabulyats, the p 
chaser has acquired no 
land in dispute. In o 
no foundation for eith 












In so far as the 
reliance has bee 
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which was accepted by the landlords. We 
need not, therefore, decide whether, under the 
Transfer of Property Act, the law is-different 
but we observe that a Full Bench of the 
Madras High Court [diam Sahib v. Madura 
(2),] has assigned weighty reasons in support 
of the view contrary to that maintained in 
Nil Mamud v. Bowl Das (U). 

The question next arises whether, in the 
caso before us, the kabulyats were accepted by 
the landlords; upon this point, we have the 
finding of the Subordinate Judge that the 
kabulyats were.accepted and acted upon. The 
learned Vakil for the appellant has sought 
to assail this fiading on the ground that the 
reasons given by the Subordinate Judge in 
support of his conclusion .are erroneous in law. 
Fie has invited-.our attention to a passage in 
the judgment in which the Subordinate 
Judge observes that there is n> direct evi- 
dence to show that the original kabulyats 
were accepted by the landlords It is not 
necessary, however, to prove ‘by direct evi- 
dence that the Aabulyats were accepted. It 
was open to the Subordinate Judge to find 
from the conduct of the parties and from the 
circumstances of the case that the kabulyats 
were accepted and acted upon by the land- 
lotds. The Subordinate Judge has pointed 
out that immediately after the execution of 
these kabulyais rent receipts were granted 
to the tenants by the Tahsildar. A question 
has been raised before us as to whether these 
eipts have been sufficiently proved, and it 
en contended that as the signature of 
ildars upon the receipts have not been 
- direct evidence, the: receipts 
have been received in evidence. 
this position is wholly unsus- 
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ceipts. This view has bəen subsequently fol- 
lowed in numerous dscisions-of this Court 
amongst which referance may ba made to 
Surja Kanta Achariee v. Boneswar Shaha (4). 
The receipts, therefore, in the case before us 
must be taken to have been sufficiently proved. 
Hance, it must be taken to have baen estab- 
lished that for a number of years, rent was 
paid by the némhowladar and aczepted by the 
Tahsildir, on behalf of the landlords. But 
it has been suggested by the learned Vakil 
for the appellants that it is not proyed by the 
plaintiff that the Tahsildar had authority to 
accept nimhowla kabuiy.ts from the tenants. 
Jt must be remembered, however, that there 
is no denial on the part of the landlords; 
indeed, there is no suggestion even that the 
Tahsildars acted in excess of their authority. 
Whether the Tuksildurs had or had not acted 
bayond the scope of their authority was a 
matter peculiarly within the knowledge of 
the landlords, and they have made no attempt 
to discharge the burden that lay upon them 
to prove the precise limits of the authority 
conferred by them on their own agents. In 
our opinion, the conclusion at which the 
Court below arrived cannot be assailed in 
second appeal. The first ground, therefore, 
must be overruled. 

In so far as the-secand ground is concerned 
it has been contended that-as there was a 
covenant in the kabulyzts against alienation, 
the plaintiff as transferee has acquired no 
enforceable title against the landlord. It mast 
be pointed out, However, that no right of re- 
entry was reserved in the leases. Consequent- 
ly, upon the authority of the decision in 
Basarat Ali v. Manirulla (5), ib is clear thas 
the'assignment was operative, notwithstanding 
the covenant in question. It is obvious from 
the rule embodied in section 10 of the Trans- 
fer of Property Act, which in substance re- 
produces the pre-existing law on this point, 
that a covenant against alienation in a per- 
manent lease, when no right of re-entry is 
reserved, is not operative. The principle is 
that the covenant is inconsistent with the 
interest sought to be created-by the instru- 
ment. Consequently, on the grcunds ex- 
plained in the cases of Tagore v. Tagore (6), 
and Sonatun v. Juggusoondree (7), the coven- 

(4) 24 C. 251. - : 

(5) 36 O. 743; 2 Ind. Cas. 416; 100. L. J. 49., 

(6) 18 A. 85 9 at p. 365. 

(7) 8 M. I. A, 66 at p. 76. 
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ant in.this case must be taken to be inoper- 
ative. The learned Vakil for the appellant 
Fas finally suggested that the view taken by 
„ais Court in Basarat Ali y. Manirulla (5) is 
inconsistent with that previously adopted in 
Dharant Kamala Lrkert v. Sita Sundari 
‘Debi (8). In our opinion the latter case is 
clearly distinguishable and the same remark 
applies to the case of Keshab Lal v. Haralal 
(9), where, as appears from the report, there 
was a forfeiture clause in the lease. The 
view taken by this Court ia, it may be pointed 
out, in accord with that adopted by all the 
other Indian High Courts, as is shown by 
the decisions in Madar Saheb v. Sannabawa, 
Gujranshah (10): Purameshri v. Vittappa 
Shanbaga (11) and Netrapal Singh v. Kalyan 
Das (12). The inference, therefore, follows 
that, notwithstanding the covenant against 
alienation in the nemhowlu kabulyats, the plain- 
tiff has acquired a valid title to the property. 
The second ground, therefore, fails. 

The result is that the decree made by the 


Court below is affirmed and this appeal dis. ` 


missed with costs, 
Appeal dismissed. 
(8) 35 ©. 1069; 8 C. L. J. 188. 
(9) 12 ©. L. J. 129; 6 Ind. Cas.. 683. 
(10) 21 B. 195. 
(11) 26 M. 157. 
(12) 23 A. 400; 3 A. L. J. 196; A. W. N. (1908) 60. 
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PROMOTHO NATH MOOKERJEE 
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—Allowance of portion of money for repairs absolutely 
necessary—Oidinary repairs—Land Acquisition Judge 
—Jurisdiction to entertain application —Separate suit 
not necessary—Statuter, interpretation of—Words 
judicially construed, 
When debwttar land has been acquired, the pro- 


visions of section 32 of the Land Acquisition Act for ` 


investment of the compensation-money may be 
brought into operation. 

The terms of clause (i) of the section are compre- 
hensive enough to justify the application of a portion 
of the compensation-money to effect repairs absolutely 
essential for the preservation of the remainder of the 


property. 
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Ordinary repairs are not payable out of capital 
moneys, they must be borne out of income; but the 
Court may authorize an expenditure in the naturo of 
repairs for the preservation of the truste state in cases 
amouuting to salvage. And where there is a right of 
entry or a statutory power of sale, if repairs are not 
done, the compensation-money deposited in Court 
may, with the sanction, be applied for the purpose of 
repairs. 

The Land Acquisition Judge has jurisdiction to deal 
with an application by a shebait for a grant of mor ey 
for repairs. The shebait should not bring a suit in 
the Civil Court for the purpose. 

Procedure to be followed by the Judge in the matter 
suggested. 

When words in a statute have been judicially con- 
strued to have a certain meaning, and have been 
adopted by the Legislature ina subsequent statuto 
in pari materia, they must be constrned according to 
the senso in which they have been previously used, 
although that sense may vary from the strict literal 
meaning of them. 

Rule against the order of the Land Acquisi- 
tion Judge of the 24-Pergannahs, dated No. 
vember 18th, 1910. 

Dr. Rash Behary Ghosh and Babu Satish 
Ohandra Mukherjee, for the Petitioner. 

Babus Motendra Nath Roy, Manmotho Nuth 
Mukherjee and Biraj Mohan Mojumdar, for the 
Opposite Party. 

Judgment.—tThe substantial question 
of law, which calls for our decision in this 
rule, relates to the true construction of sec- 
tion 32 of the Land Acquisition Act of 1894, 
and is apparently of first impression, in go 
far at any rate asthe Courts of this country 
are concerned. There is no controversy aa 
to the ci1camstances under which the order of 
the Oourt below, now under consideratio, 
was made. The petitioner before us ig 
present shebatt of an idol Gopal Jiu to 
considerable properties were dedicat 
father, Ram Kamal Mukherjee, u 
mentary disposition made on t 
1845. Ever since the foun 
ment there has been liti 
properties, the most r 
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tion was invested in Government sccurities 
of the nominal value of Rs 32,500. On the 
24th September 1910, the petitioner applied 
to the Land Acquisition Judge for an order 
to pay her Rs. 24,000 ont of the compensa- 
tion money, to enable her to improve the 
debuttar property, and to execute necessary 
repairs to the buildings in one of which the 
idol is located. This application was opposed 
by representatives of the founder, who have 
no present interest in the endowment, but 
may possibly, at some fature time, succeed 
to the office of shebait. The Land Acquisi- 
tion Judge dismissed the application on the 
18th November, without any inquiry into the 
merits. The learned Judge held that, as the 
petitioner was not absolutely entitled to the 
compensation-money in her capacity as 
shebait, she could not claim to draw any por- 
tion of the invested funds; and that, in any 
event, the money ought not to be placed at 
her disposal, because the Court had no 
machinery to exercise any effective control 
over the expenditure. 


The petitioner obtained this rule on the 
98th November 1910, for reversal of the 
order in question, on tho ground that the 
[earned Judge had erroneously refused to 
exercise the jurisdiction vested in him by law. 
In support of "the rale it has been contended 
that the termsof section 32 are comprehensive 
enough to authorise the Land Acquisition 
udge to allow the petitioner to spend a por- 
of the compensation-money with a view to 
ecessary repairsto the debutlar property; 
ilion, it has been maintained, is estab- 
the cases of Ex parte Rector of Gri- 
-e Aldred'sHstate(3), and Exparte 
Iph (4). In answer to this con- 
argued by the learned Vakil 
, that repairs and per- 
not fall within clause 
32 of the Land 
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(8); Ex parte Rector of Newton Heath (9); In 
r2 Venour’s Settled Estate (10); Vine v. Raleigh 
(11); and Inre Lord Gerard’s Settled’ Estate 


(12). The question raised’ is of considerable 


importance, and by no means free from diffi- 
culty; the solution of it must obviously de- 
pend upon the true construction of the statu- 
tory provisions on the subject. : 
Section 32 of the Land Acguisition Act 
provides for the investment of compensation, 
money deposited in respect of lands belong- 
ing to persons incompetent to- alienate the 
same. The section lays dowa that, when the 
money has been invested in Government’ or 
other approved securities, the Court shall 
direct the payment of the interest or other 
proceeds arising from such investment to the 
person or persons who could, for the time 
being, have been entitled to the possession 
of the said land, and such monies shall re- 
main so deposited and invested until the same 
be applied (č) in the purchase of such other 
lards as aforesaid, that is, other lands to. be 
held under the like title and conditions of 
ownership as the land, in respect of’ which 
the compensation money | shall have been 


-deposited, was held, or (7) in payment to any 


person or persors becoming absolutely en- 
titled thereto. 

Two questions manifestly arise upon the 
construction of this section; namely, first whe- 
ther theland acquired belonged to a person who 
had no power to alienate the same, in other 
words, whether, when debutiar land has been 
acquired, the provisions of the section for in- 
vestment of the.compensation money may at 
all be brought into operation; and, secondly, if 
the-provisions of the section are applicable, 
whether the shebait is entitled. to withdraw 
any portion of the invested funds and apply 
the same to effect’ necessary repairs to the re- 
mainder of the debuéfar estate. 

-In so far as the first of these questions is 
concerned, we are inclined to the view that 
land dedicated for religious and charitable 
purposes is land which may properly be des- 
cribed as belonging toa person who has no 
power to alienate the same. No doubt, in 


-the case of land dedicated to an idol, the 


(8) 16 Bg. 493; 43 L. J. Ch, 163; 16 Bq. 4935.21 
W. R. 943. 
. (9)-44 W. R. 645. 
| (10) 2 Ch. 525 at p. 526. 

(11) (1891) 2 Ch. 13; 60 I. J. Ch. 675, 
(12) (1898) 3 Ch. 252; 63 L. J, i0h. 23; 691. T. 
393, : 
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idol may be deemed as the person to whom 
the land belongs; but, as was pointed out by 
their Lordships of the Judicial Committee in 
Jagadindra Nath Foy v.. Hemanta Kumari 
Devi (13), although there is no doubt that 
an idol may be regarded as a juridical person 
capable as such of holding property, it is only 
in an ideal sense that property is so held, and 
assuming the religions dedication to have 
been of the strictest. character, the fact re- 
mains that the posscssion and management 
of the dedicated property belong to the shebazt. 
This carries with it the right to bring what- 
ever. suits are necessary for the protection 
of- the property and every such right of suit 
is vested in the ‘shebatt, not in the idol. 
. Without any undue violence, therefore, to the 
language used by the Legislature in section 
32, sub-section (1), we may hold that when 
‘land dedicated to an idol or to religious and 
charitable purposes generally, has been ac- 


quired, it is land belonging to the shebatt or. 


trustee who had no power to alienate the 
same. We are further of opinicn, that no 
difficulty is created by the expression “who 
has no power to alienate the same,” because 
although the shebait may, in special cases, 
have the power to alienate a portion of the 
debuttar estate, he is ordinarily incompetent 
to deal with the corpus of the dedicated 
Fropérty. Consequently, when such dedicated 
property is acquired under the Land Acquisi- 
tion Act the presumption is that it belonged 
to a person not competent to alienate it; 
and, therefore, the provisions of section £2 may 
be brought into operation [see Mrinalini 
Dasi v. Abinash Chander Dutt (14), where sec- 
tion 32 of the Land Acquisition Act was held 
to apply to cases in which land in possession 
ofa Hindu widow as heiress to ber husband is 
acquired, though in certain contingencies, a 
Hindu widow may be competent to alienate 
absolutely a part of the estate inherited by her 
from her husband]. . We must consequently 
hold that in the case before us the compen- 
sation-money was rightly invested under 
section 32 of the Land Acquisition Act, and 
this is the settled practice of the Land Ac- 
quisition Court. 

In so far as the second question is con- 
cerned, the answer depends upon the effect 
to be attributed to clauses (¢) and (72) of 

(13) 31 I. A. 208; 820. 129; 7 Bom. L. R. 765. 


; (14) 110. L. J. 583; 140, W. N. 1024; 6 Ind. Cas. 
08, ý 


en 
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section 32 sub-section (1), of the Land Ac- 
quisition Act. The learned Vakil for the 
petitioner has contended, that the terms of 
clause (1) are comprehensive enough to 
justify the application of a portion of the 
compensation-money to effect repairs abso- 
lutely essential for the preservation of the 
remainder of the property. It may be observ- 
ed that the clause relied upon speaks of the 
application of the compensation-money in the 
purchase of other lands, and prima facie, 
it is not easy to see how money, applied 
for the purpose of repairs, however neces. 
sary they may be, can be deemed to be 
money applied for the purchase of land. But 
the learned Vakil for the petitioner hag argu- 
ed that the clause in question is based on sec- 
tion 69 of the Lands Clauses Consolidation 
Act, 1845, and ought to be interpreted in the 
same manner as the corresponding section of 
the English Statute. This, in our opinion, is 
a legitimate mode of interpretation of statu- 
tory provisions, because, ag observed by 
Blackburn, J., in Mersey Docks v, Cameron 
(15), where an Act of Parliament has received 
a judicial construction putting a certain 
meaning on its words, and the Legislature 
in a subsequent Act in part materia uses 
the same words, there is a presumption that 
the Legislature used those words intending to 
express the meaning which it knew had been 
put upon the same words before, and unles 
there is something to rebut that presun 
tion, the Act should be so construed, e 
the words were such, that they 
nally have been 
other words, as James, L. J., puti 
Campbell (16), where once c 
an Act of . Parliament 
judicial construction in 
Courts and the Legi 
them without any a 
Statute in part 
be taken to ha 
meaning whg 
diction h 
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by the Legislature in subsequent Statutes in 
part materia, they must be construed accord- 
ing to the sense in which they have been pre- 
viously used, although that sense may vary 


- 5n the case before us, section 69 of the Lands 
Clauses Consolidation Act, 1845, upon which 
section 32 of the Land Acquisition Act is model- 
led, provides—-we need only quote so much of 
the section as is relevant to our present pur- 
pose—as follows — If the compensation which 
shall be payable in respect of any lands or ary 
interest therein taken by the promoters of the 
undertaking ‘from any person having a 
partial or qualified interest only in such Jands 
and not entitled to sell or convey the same, the 
same shall be paid into the Bank in the name 
and with the privity of the Accountant General 
of the Court of Chancery; and such monies 
` shall remain so‘deposited, until the same be 
applied to some one or more of the following 
purposes, that is to say, (1) in the purchase 
‘or redemption of the land tax or the discharge 
of any debt or encumbrance affecting the 
land or (2) in the purchase of other lands to 
be conveyed, limited or settled upon the like 
uses and purposes,and in the same manner 
as the lands in respectof which such money 
shall have been paid stood settled ; or (3) if 
-such money shall be paidin respect of any 

buildings in removing or re-placing such 

buildings or substituting others in their stead; 
~~ (4) in payment to any party becoming 
lutely entitled to such money.” 





















reference to this clause, it has 
erous decisions in England 
sanction the application 
oney to effect repairs 


hat the deci- 


r Statute. 
been some 
this point 
re by no 
n'an ex- 
we shall 
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capital monies ; they must be borne out of in- 
come; but the Court may authorise an expendi- 
ture in the nature of repairs, for the preserva- 
tion of trust estate, in cases amounting to sal- 
vage. The cases cf In re Leigh’s Estate- (6); 


Olarke v. Thornton (18) Ex parte Barrett (19); In >- 


re Venour’s Settled Estates (10) Darke v. Trefusis 
(5); In re Vicar of Queen’s Oamel (20) and In re 
Belfast Water Commissioners (21) afford illus- 
trations of the first branch of this rule; see also 
In re Montagu (22) and In re Partington (43). 
As an illustration of the second branch.of. the 
rule, reference may be made to In re Aldred's 
Estate (8) where the proposed expenditure 

_which was sanctioned was found necessary to 
the preservation of the trust estate [see also 
Ex parte Rector of Grimoldby <2)]. . 

i (2) Where there is a right of re-entry, or a 
statutory power of sale, if repairs are not 
done, the compensation-money deposited in 
Court may with its sanction be applied. ‘for 
the purpose of repairs. As illustrations, refer- 
ence may be made to In re Darie’s Estate (24) 
and Inre Barney (25), where, if repairs had 
not been effected, action would have been taken 
by the authorities under the Metropolitan 
Building Act and the Public Health Acts, 
respectively. Inthe former of these cases 
which appears to be one of the earliest in 
which a question arose as to the true interpre- 
tation of section 69 of the Lands Clauses Con- 
solidation Act, 1845, Knight’ Bruce, L. Ji, and 
‘Tarner, L. J., held that whether the case,was 

„or was not within the words of the Act of 


ill be observed, that the second clause- Parliament, it was plainly withinits equity 


and spirit, and reference was made to an earlier 

case decided in the same manner by Lord 
. Eldon. CDI 4 
. (3) The purchase-money of glebelands or 
ecclesiastical lands, may be-applied in im- 
provement and in the purchase of other lands. 
Illustrations of this rule may be found in 
Ex parte Rector St. Botolph (4) and Brunskill 
v. Caird (8) while In re Nether Stowey Vicaage 
(7) and Ex parte Hartington (26) are cases on 
the other side of line. . 

(18) 35 Ch. D. 307; 56 L. J. Ch. 302; 56 L. T, 194; 
35 W. R. 603. 

(19) 19 L. J. Ch. 415; 15 Jur. 3. 

(20) (1868) 11 W. R. (Eng.) 508. 

(21) (1870) 5 Eq. 63. (22) (1897) 2 0h. 8. 

(28) (1902) 1 Ch. 711 ; 71 L. J. Ch. 472; 86: L. T. 
194; 50 W. R. 388, . 

(24) 3 Degg. & J. 144; 27 L.J. Ch. 712; 4 Jur.. (N. 8.) 
1029; 6 W. R. 844. ; é 

(25) (1894) 8 Ch. 562; 63 L. J. Ch. 676; 
L. T. 180; 48 W. R. 105. 
` (26) (1875) 32 L. T. 248; 23 W, R. 484, 


8 R. 459; 71 
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(4) The Court may order money in deposit 
representing the compensation for a church- 
yard to be applied towards the repair of the 
chancel or the chapel, and even to pay the 
Parliamentary costs of the Rector. Am illus- 
tration of this rule will be found in Ez parte 
Pennington (27), 


(5) Where re-building is necessitated by. 


the dilapidated state of the buildings 
the money in Court will not be applied to 
such re-building when the costs have already 
been met by the Rector [Willéams v. Aylesbury 
Ry. § Oo. (28); Ex parte Rector of Newton 
Heath (9) and In re Stock's Estate (29)], 
On the other hand, Mathews v. Wilson (80) is 
apparently an authority for the contrary 
view. The case of Vine v. Raleigh (11) 
merely exemplifies the distinction between a 
trust to purchase land anda trust to effect re- 
pairs, while the cases of In re Gerard’s Settled 
Estale (12) and In re Thomas (31) which 
turned upon the construction of the Settled 
Lands Act, 1899, have no direct application to 
the case before us, 

The first and fourth of these rules show 
that the Court has repeatedly allowed part of 
the deposit money to be applied for repairs of 
the trust estate, specially when, but for such 
repairs, statutory'action might betaken against 
the trustee. That this position may ba sup- 
ported in this countryon grounds of justice, 
equity and good conscience is manifest. It is 
for the benefit of the community that the 
land is taken for public purposes. The prin- 
ciple on which this power is exercised was 
thus stated by Grotius in 1625.(De Jure Billi 
et. Pacis, Lib II‘ C. 20 section 7, Eng.Tr. 1738; 
p. 697; Whewell, p.417).. © The property of 
subjects is under the eminent domain of the 
State, so that the State or he who acts for it 
may use and even alienate and destroy such 
property, not only in the care of extreme 
necessity, in which even private persons have 
aright over the property of others, but for 
ends of public utility, to which ends those 
who founded civil society must be supposed 
to have intended that private ends should 
give way. Butitis to be added that when 
this is done the State is bound to make good 
the loss to those who lose their property. ” 


Hence, as such power is exercised for the bene- 
(27) 84 L. T. 808; 17 T. L. R. 614. 
(28) 9 Ch. App. 684; 43 L. J. Ch. 825; 31 L. T. 521. 
(29) 42 Ta. T. 46. 

(30) (1883) W. N. 111. 

, (31) 1900) 1 Ch, 319; 69 L.J,Oh, 198; 45 W.R. 409, 


INDIAN OASHS. 


495 


fit of the public, interference with private 
rights need not exceed the limits essential for 
that purpose and that Purpose alone. Conse- 
quently, the Legislature has provided that 
when land belonging to a person with a quali- 
fied power of alienation has been acquired 
under the Statute, the money should be held in 
deposit so that the ultimate beneficiaries may 
rot be prejudiced. Money can be shuffled out 
of sight as land cannot be ; so long, therefore, 
as the properiy continues in the shape of land, 
the beneficiaries are amply protected against 
unauthorized alienation by the trustee; but if, 
when the land has been converted into money 
the funds are placed at the absolute disposal of 
the trustee, the beneficiaries may be left with- 
out adequate remedy, if the fund is im properly 
applied by the trustec, Consequently,as pointed 
ont by this Courtin the case of Marinalint v. 
Abniash Chunder Dutt (14), even when land 
has been converted into money by reason of 
proceedings under the Lard Acquisition Act, 
the money ought to be regarded as still im. 
pressed withthe character of real estate [Kel- 
land v. Fulford(32), Ex varte Walker (33); In re 
Harrop’s Estare (34) Midland Counties Ry. Co. 
v. Oswin (25) and In re East Lincolnshire Py. 
Coy. (36); as to the last of these cases see In re 
Tugwell (37).] In other words, the position of 
the parties is by legal fiction deemed to be 
the sameas if the land had never been con- 









This rule is recognised in 


jurisprudence as well-4 
principles of justice, 
science. Thus, in 


of Street Opening 
New York hel 
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the Committee would not be entitled to abso- 
lute possession ; it would be retained in Court 
to be applied in the same manner and for the 
same purposes as the real estate might have 
been applied if it had never been converted into 
money [see also Ha parte VanVorst(39); Brown 
v. Rome Ry.Co.(40) ;Pearey v. Wolfborough(41) ]. 
The same question was raised in the case of 
Kearney v. Kean (42)-where the land acquired 
belonged to a person who had not an absolute 
power of disposition over jt. The Supreme 
Court held that the fund must still be con- 
sidered as land, and must be retained in Court 
to be such within the same manner as the 
land could have been treated if there had 
been no conversion. ` ` 

In the case before us, there is no room for 
controversy that if the Jard had never been 
converted into money ib would have been com- 
petent to the shebatt to alienate a portion of it 
for repairs essential for the preservation of the 
debuttar estate [see Devastkamant v. Palani- 
appa (43)]. It would, therefore, not be right 
to place such a construction. upon the pro- 
visions of tke Land Acquisition Act as would 


paralyse the management of the endowment. - 


The cardinal principle is that the endowment 
is not to be prejudiced by reason cf the 
transformation of the land into money; but 
such prejudice may result not only if the fund 
placed absolutely at the disposal of the shebatt 
is-misapplied by him, but also if the fund, 
cated as unalterabls invested, is placed per- 
nily beyond the reach of the shebatt who 
ider no circumstances, avail himself of 
fit to meet the most urgent and 
eeds of the endowment. We are 
efore, that we should follow 
ucible from the decisions on 
ands Clauses Consolida- 
ka terpret section 32 of 
liberally, so as to 
the fund in its 
of the endow- 

















INDIAN CASES. 


KAMINI DEBI Vv. PROMOTHO NATH MUKERSEE. | 


[1911 


ed unfil it can be applied either in the pur- 
chase of other lands or in payment to any 
person becoming absolutely entitled thereto. 
The language of this provision would, how- 
ever, be unduly strained if we were to hold 
that a shebait becomes absolutely entitled to 
such portion of the fand as may be needed 
for the protection of the debuttor estate. The 
corresponding expression “absolutely entitled 
to such money ” in section 69 of the Lands 
Clauses Consolidation Act, 1845, has been in- 
terpreted to mean entitled to his or her own 
use” [Kelland v. Fulfold (32).| A trustee 
can, therefore, be hardly regarded as a person 
absolutely entitled and the decision in Inre 
Hobson's Trust (44), which supports the view 
that trustees may be treated as persons abso- 
lutely'entitled, wasdoubted in Tare Smith(45). 
Jt ic worthy of note, however, that in Eg parte 
- Trustee cf Tid (46) the Court allowed the 

purchase-money of charity property acquired 
by a Railway Company to be paid to the. 
trustees of the charity [see also In re Lath- 
ropp’s Charity (47) and Mayor of Sheffield v. 
Trustees of St. Williams School (46)]. On the 
other hand, the Court ordered the fund to be 
invested ard the dividend to ke paid cut to 
the treasurer of the charity in Wa parte Goter- 
nors of Norfolk Clergy (49) while In re Farer- 
sham Charttics (50) it was ruled that the 
proceeds of the sale of charity lands could: 
not be-paid out of Court to the trustees of.- 
ihe charity without the consent of the charity* 
Commissioners. [see also In re Spurstowes’. 
Charity (51); In re Hobson's Trust (44) Ex parte 
St. Alphege (52) and In re Clergy Orphan Oor- 
poration (53) ]. On the whele, we are inclined 
to the view that ashebait cannot rightly be 
described as a person absolutely entitled to 
the fund even when it is established that part 
of the fund is needed to be applied for the 
protection of the debuttar estate. The shebatt, 
even if the fund is placed at his disposal, 

(44) 7 Ch. D. 708; 47 L. J. Ch, 310 ; 38 L. T. 365; 
26 W. R. 470. 3 

(45) 40 Ch. D. 386. 

(46) 17 W. R. (Eng.)758. 

(47) 1 Eq. 467 ; 35 Beav. 297 ; 
R. 326. 

(48) (1993) 1 Ch. 208; 72 L.J. Oh. 7l; 51 W. R. 
380; S8 L. T. 157. b 

(49) (1882) W. N. 53. 

(60) 5 L. T. 787; 10 W. R. 291. 

(61) 18 Eq. 279; 43 L. J. Oh. 512; 80 L. 1. 855; 22 
W. R. 566. 

(52) 55 L. T. 314, 


(58) (1894) 3 Ch. 145; 64 L. J. Ch. 66 7R. 649; 
7Y L. T. 450' 43 W. R. 150. 


13 L. T. 784; 14 W. 
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can apply it.only. for the purpose -of the. en- 


. dowment, and.cannot, therefore, be properly 


escribed as a person absolutely entitled 


thereto. We, therefore, prefer to rest our 
„decision on the ground that the case falls 


‘Clauses Consolidation Act, 1845, 


„bring a suit in the Civil Court. 


Within the first clause of section 32 of the 


Land Acquisition Act, interpreted in the light 


6f the decisions on section 69 of the Lands 
from which 
the provisiuns of the Indian Statute have 
been borrowed. ae . 

The learned Vakil for the opposite party 
has, however, contended that in any view of 


the matter, the Land Acquisition J udge has 


no jurisdiction to deal with an application of 


„this kind, and he has suggested that the 


proper course for the shebazt to adopt is to 
There is, in 
our opinion, no substance in this contention. 


.In tke first place, if the literal construc- 


tion suggested on behalf of the opposite party 
is adopted, and ifit is ruled that the compen- 
sation-money must remain deposited and in- 
vested till itcan be applied in the purchase 
of other lands, in the strict sense of the ex- 
pression, a suit for declaration that in the 
events which have happened a part of the 
fund can be applied -for the protection of the 
endowment would be futile, for no Court 


. Would be competent to make a decree in con- 


. travention of the provisions of the statute 
^ as interpreted by the opposite party. In 


the second place, it is difficult to appreciate, 


‘~ against whom such suit could be brought. It 
‘has:been suggested that the person next en- 


titled to succeed to the office of shebatt may 
be joined as defendant ; but it is conceivable 
that such person might not bes in ‘exist-~ 
ence at the time when the, contingency 
happened. Moreover, if such person gave his 


“ consent to the application of the fund, the 


position would not be improved. The con- 
currence of two persons, each of whom, when 
in office, has a qualified right of alienation,can- 
not strengthen the position of either of them, 

But the learned Vakil for the opposite 
party has further contended, that as section 
82 does not expressly define the mode in 
which an application of the character now 
before us should be made and entertained the 
Court has no jurisdiction to take cognizance 
of the matter. We are unable to give effect 
to this contention as well founded. It is 
possible that the precise contingency which 


bas happened in this case was not contemplate — 
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ed by the .framers_of the-statute. But upon 
first principles, the position may be justified 
that, as under section 32, the fund is placed 
in the custody of the Court, jurisdiction is by 
implication.conferred upon the Court to deal 
with all questions that may arise as to the 
application of the fund in its custody. The 
true maxim of our law is, as Lord Abinger 
said in. Russell v, Smyth (54), to amplify its re- 
medies and without usurping jurisdiction to 
apply its rules to the advancement of substan- 
tial justice. Again, as was pointed out by 
Domat in afwell known passage (Civil Law 12, 
17) quoted in the judgment of this Court in 
the case of Mrinalini Dasi v. Abinash Ohunder 
Dutt (14), “Since laws are general rules, 
they cannot regulate the time to come, s0 as 
to make express provisions against all incon- 
veniences which are infinite in number and 
that their dispositions should express all the 
cases that may possibly happen. Itis, there- 
fore, the duty ` of the Judges to apply 
the laws not only to what appears to be 
regulated by their express dispositions, but 
to all the cases where a just” applica- 
tion of them may be made, and which 
appear to be ‘comprehended within the 
express sense of the law or within the conse- 
quences that may be gathered from it, ” The 
“Land Acquisition Judge has obviously Juriga 
diction to make an inquiry when a claim to 
the fund is put forward by a person wha ase 
'serts that he has become absolutely entitled 
thereto, or when it is suggested that suitabl 
land is available fof the purchase of whj 
the fund may be applied. On the pringg 
explained above we must, therefore, h 
the Land Acquisition J udge has am 
ity to deal with thequestion u 
ation and to pass such orders ; 
the interests of justice dema 
‘the conclusion is inevita'y 
‘tion by the shebatt to 
the compensation ng 
‘entertained and j 

It is now n 
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the allegations made in the petition ‘of the 
shebatt. Possibly, one expert witness on the 
side of the petitioner and another on the side 
of the objector may be sufficient for the pur- 
pose, though we do not desire to hamper the 
discretion of the lower Court in this matter. 
As the properties in question are situated at a 
short distance from the Court premises, it is 
possible that a local investigation by the 
learned Judge himself might facilitate the 
determination of the question of the present 
condition of the debuétar properties. 
it’ is proved that the debuttar ‘properties 
need repairs and improvements, such as 
cannot be effected out of the current income, 
the shebaté should be called upon to submit 
an estimate of the cost by a reliable firm of 
contractors; the objector must be afforded 
an opportunity to examine, and, if necessary 
S. to challenge the estimate. After the esti- 
“mate has been settled by the Court, the 
work. will be entrusted (on a formal contract) 
toa firm cf contractors selected or approved 
by the Court, and as the work progresses, 
such portion of the fund in deposit as may be 
needed for the propose, will from time to time. 
be paid to the contractor. 
`- Wae. observe in this connection, thatit is al- 
legèd in the petition of the shebatt that part 
of the property is-in such an insanitary 
covdition, that action has been taken by the 
Calcutta Municipal, Corporation, and she 
has already been fined. If this is established, 
itable steps must be taken for the improve- 
L of the property; and in this contingency 
e will fall within the first and second 
down above. On behalf of the ob- 
s been stated, on the other hand, 
~ehend that, as the shebazt is 
indu lady advanced in years, 
and improvement cannot 
ied by her personally, 
is placed at her 
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varified and carried oul under its guidance. 
To enable the Court to determine what sum 
should be spent for the purpose, three ele- 
ments must be taken into consideration, 
namely, first, the present condition of the 
property ; secondly, the income of the endow- 
ment and the surplus left therefrom after 
payment of the current expenses; and, thirdly, 
the amount of compensation-money in deposit; 
to sum up, the test to be applied is, whether 
the work undertaken is essential for the 
ultimate benefit of the endowment. f 

The result, therefore, is that this rule 
must be made absolute, and the order of the 
Court below, discharged. The case will be 
remanded to the Land Acquisition Judge, in 
order that he may deal with it on the lines 
indicated in this judgment. The costs of this 
rule will abide the ultimate result of the 
proceedings in the Court below. We assess 
the hearing fee at three gold mohurs. 


Rule made absolute. 


(s. c. 9 M. L. T. 478.) 
MADRAS HIGH 'COFRT.: | 
. First Crvin APPrALS Nos. 7, 97 AND 93 
or 1905. 
February 20, 1911. 
Present:—Sir Ralph Benson, Judge, and : 
Mr. Justice Sundara Aiyar. 
VUGAMUDI SUBRAMANIA REDDI ARD 
OTHENS— DEFENDANTS— APPELLANTS 
f versus 
VUGAMUDI RAMACHANDRA REDDI 
AND OTHERS— PLAINTIFF AND DEFENDANTS — 
RESPONDENTS. 

Partition suit—Mesne profits —Arbitration award— 
False assertion by plaintif —Title by limitation. 

Whero in a suit for partition the plaintif asked 
for mesne profits, «nd the claim was disallowed 
on the ground thatho had falsely represented that 
there was no complete award by arbitration while 
in fact there was: 

Held, on appeal, that mesne profits must be allowed 
with respect to the properties to which the 
plaintiff had established his title when there was-no 
evidence that he waived the right t9 mesne profits in 
regard to them. 4 

Where in tho same suit, partition wag claimed in 


. respect of a certain item of property which had been 


sold without the document being registered: ' 
Held, that as the plaintiff did not show- that the 

family was dispossessed of this item of property -in 

question within 12 years prior to. the suit, the title 


- of the transferee must be held to have been perfected 


ly limitation. 
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“r Àppeal against the decree of the Dis- 
trict Court of Nellore, dated the 31st October 
1904 in O. S. No. 44 of 1901. 

| Judgment. 

Appears Nos. 7 AND 97 op 1905. 
“The plaintiff instituted the suit to which 
the appeal relates for partition of pro- 
perties alleged to belong to him and de- 
fendants Nos. 1 to 4 jointly. -The plaintiff’s 
father, Venkata Reddi, the father of the 
first and second defendants and the father 
‘of the third defendant were brothers. The 
fourth defendant’s husband, Venkatanarayana 
Reddi, was the son of a sister of Venkata 
Reddi and his brothers and lived with the 
plaintiff and his uncles as if he were a 
member of the undivided family. The 
plaintiff alleges that, owing to quarrels in 
the family, his father and his uncles and 
Venkatanarayana Reddi made a reference to 
certain arbitrators for the division of the 
family properties between them; that the 
arbitrators made a partial division of the 
‘debts due to the family and of some of 
-the immoveable Properties and a complete 
partition of the cattle, Sheep, goats, house- 
hold utensils, and moveables and, that, owing 
to the death of plaintiff’s uncles and Ven- 
‘katanarayana Reddi, and two of the arbi- 
‘trators the partition was not completed, the 
‘arbitration fell through and _no- award was 
"given. Theother deféndants were made parties 

“on the ground that they were in possession of 
some of the properties of which partition is 
claimed. The 16th defendant is the mother 
of the lst defendant and was impleaded long 
after the suit, as some of the properties 
claimed were alleged to belong to her. 
Defendants Nos.1 to 4 contended that the 
plaintif’s allegation about the arbitration 
falling through was untrue, that the 
arbitrators passed an award which ig filed 
as Exhibit [ILon the defendant’s side, that 
the award made was a complete one, that 
the suit was barred by limitation, and that 
the plaintiff was not entitled to any relief in 
the suit. Various contentions were raised 
with respect to particular items of the pro- 
perties claimed in the plaintiff's schedules, 
We shall hereafter refer to such of them as 
are material for the disposal of this appeal. 

The District Judge found that the plaintiff's 

‘case that no award was passed was false. 
We accept his finding on that question for 
‘the reasons set out at length in his judgment, 
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We now proceed to deal with the contention 
of the parties with respect to the particular 
items to which the appeals relate, 4 

Outstandings.—The plaintiff contended in 
the lower Court at the hearing of the suit 
‘that the arbitrators acted illegally in 
deciding that outstandings to the extent 
of Rs. 9,200 belonged to the 16th defend- 
ant and in awarding them to her as she 
was nota party to the reference, and that 
the outstandings were not really due to her 
but to the family. This contention was 
allowed by the District Judge, the plaintiff was 
awarded his share of the outstandings, The 
appellants contend that under the muchilika 
executed by the parties to the arbitrators 
(Exhibit A) the arbitrators were entitled to 
award the amount to the sixteenth defendant, 
and that the sixteenth defendant subsequently 
became a party to the arbitration proceedings, 
that the plaintiff acquiesced in the award, that 
in any event the arbitrators having decided 
between the plaintiff and the defendants Nos. 1 
to 4 that the outstandings were not due to the 
family the plaintiff cannot now re-agitate the 
same question against them, and that as 
against the sixteenth defendant the plaintiff 
has not proved the right to any relief as it is 
not established either that she is in possession 
of the bonds, evidencing the outstandings or 
that she has recovered ‘any amounts on them. 
Exhibit A empowers: the arbitrators inter alia, 
to decidé the disputes between the parties 
with respect to the debts due to thg 
family by others on accounts and bonds 
in respect of the properties of the 
children and Kodalu (that is dan 
law) of our family. That arbitra 
their award that the sixtee 
Venkata Lakshmamma c 
standings as due to her, thá 
the family excepting { 
her claim, and th 
was not aware o 
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plaintiff is precluded by. the decision ofthe” 


arbitrators from claiming the outstandings 
as against defendants Nos. 1. to 4, and that 


there.is no evidence that the aictoanth defen- ` 


dant either obtained possession of the bonds 

or has collected any amounts on them within 
six years before the. suit. We must allow 
the appeal with respect to this item. 

. Item No. 87—The next item relates to the 
plaintiff's claim to the pattedu lands. 
plaintiff's case with regard to these lands is 
that they were excluded from the muchilika, 

. that he was not aware of the fact of the mu- 
chilika, that these lands belonged to the family 
ard that the fact was suppressed. by the other 
parties .to the reference fraudulently from 
the arbitrators. We find that the sixteenth 
defendant who ‘claims item 87 in this appeal 
admitted that she was not in possession of 
the lands and had no right to it. The appeal 
must, therefore, .be disallowed with. respect 
to this item. 

Items Nos. 27 to 29—We. next deal witn ilems 
27, 28 and 29., The District Judge allowed 
the plaintiff his ‘claim with regard to them, 
but we are unable.to agree with him.. There 
is no evidence whatever that they belonged to 
the family at the time of the reference to arbi- 
tration., The.deferdants’ case was that they 
were purchased by them subsequently. The 
plaintiff is not entitled to any relief with res- 
_ ‘pect to this item. . 











egard to these items was’ that the plaintiff 
his one-fourth share to them for Rs. 190 
Exhibit A. The District Judge held 
o be invalid as it was not made by a 
instrument and he allowed the 


80—The whole of 
o the plaintif by 


wrong in 
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` Items Nos. 70 to ME Ge defendants’ cade with 


of these ` 


*, [ot 


of Rs. 165 received by ‘him -as - -consideration 
money. + 

Items Nos. 15 and 84—We confitm: the 
District Judge’s decision with regard to these 
items-as we have not been. referred -to any 
evidence to prove thatthese items were sold 
by the plaintiff. 

Items Nos. 85 and 86—We are of opiniòn 
that the District Judge is right in holding 
that the defendants ‘failed to prove .that 
the plaintiff relinquished his share of these 
items. He will be awarded his one-fourth 
share of these items on payment of one- -fourth ` 
of Rs. 19-80, his share of the expenses 
incurred by the defendants in ae litigation 
with respect to them. 

The next item refers to some bricks. and 
tiles claimed by the plaintiff. The District 
Judge was clearly wrong in his deçision with 
regard to them as the bricks and the tiles were 
not manufactured on any land belonging to 
the family. The fact that’some of the earth for 
making them was taken from some land bə- 
longing to the family is quite insufficient to 
sustain the plaintiffs elaim. The plaintiff 
does not claim any damages on account of the 
removal of the earth. 

The last item we have to deal with relates 
to the plaintifi’s share of the trees standing 


~on some family land; with respect te this it is 


enough to make the judgment of the lower 
Court clear by declaring that the plaintiff’ s 


-right is to a fourth.. share of the trees in the 


items in which the plaintiff gets a share 
according to the decree in this‘case. 

With respect to the plaintiff’s claim to a one- 
fourth share of the sum of Rs. 700 awarded 
to the fourth defendant by the arbitrators the 
appeal is allowed, for the reasons already 
given with respect .to the amount awarded 
by them to the sixteenth defendant. 

Arprat No. 98 or 1908, 
“This appeal is by the 11th, 18th, 13th, 6th, 
Tth, and 15th defendants in the suit. The 1]th 
defendant claims item 51 but as the sale on 
which he relied was not by a registered 
instrument as requircd by law, we must 
confirm the judgment of the lower Court. 
The fourteenth defendant claims items '62- to 
66, . Though there was no registered instru- 
ment in this case the sale ‘was in the year 
1888 and-it lay on the plaintiff to prove that 
‘the family was dispcssessed of this item 


_ within 12 years prior'to the suit,.and he has 
failed te do sa ~ 


The fourteenth deferdant’s 


Vol. ox ] 


INDIAN OASES, 


501 


RAVIA BIVI AMMAL V. KADIR RATCHA ROWTHAR, 


title has, therefore, been perfected by limita- 
tion. We reverse the judgment of the lower 
Court with regard to these items. 

The sixth defendant claims item No, 83; with 
respect to this item.the District Judge gives 
no reason for awarding a share to the plain- 
tiff except that it was purchased in 1882 by 
Seshu Reddi. But it was sold to the sixth 
defendant in 1882, and he is debited in the 
family accounts with the consideration-money 
in that year. The sixth defendant's posses- 
sion on the date of the suit being admitted in 
the plaint and there being no‘evidence that he 
obtained possession within twelve years 
prior to the suit we must reverse the judg- 
ment with respect to. this item.also. 
| The seventh defendant claims item No. 92. 
He alleges that this item was sold to him by 
Seshu Reddi in 1893. He produces no sale 
deed. We disallow -the appeal with regard 
to this item. 

_ The fifth defendant claimsitem No. 96. For 
the reasons given with respect to the claims 
with regard to the outstandings, we reverse 
the judgment with respect to this item and 
hold that the plaintiff is not entitled toa 
share of it. : 

Mesne . profits—It is contended that the 
plaintiff is not, entitled to any mesne profits, 
as he came to Court with a false case that 
there was no award passed by the arbitrators. 
We are, however, unable to agree with this 
contention with respect to the properties to 
which the plaintiff has established his title, 
as there-is no. evidence that the plaintiff 
waived the right to mesne profits with regard 
to them, and as there is nothing shown which 
would disentitle’ him to recover them. We 
must confirm the judgment with regard to 
the mesne profits with respect to the items to 
which according to our judgment the plaintiff 
has been found entitled. 


The decree of the lower Court will be 
modified in accordatice with our findings. 
The parties will pay and receive proportionate 
costs in each of the three appeals here and 
in the Court below. 


Decree modified. 


(a. c. 9 M. L, T. 480.) 

_ MADRAS HIGH COURT, 
Seconp Civiu Apprats Nos, 474 or 475 
or 1909. 

February 15, 1911. 
Present:—Mr. Justice Munro and 
Mr. Justice Sankaran Nair, 
RAVIA BIVI AMMAL winor— 
PLAWTIFF—APPELLANT 
` wersus | 
KADIR BATCHA ROWTHAR anp OTHERS 


— DEFENDANTS— RESPONDENTS. 

Burden of proof— Release —Suit to set aside a relrase. 
deed—Failure of consideration, 

Plaintiff brought a suit to set aside a release-deed 
on the ground that there was faflure of consideration. 
Defendant admitted that the consideration mentioned 
in the deed was not true but contended, nevertheless, 
that there’ was consideration for the release-deed: 

Held, that the burden of proving the failure of 
consideration lay on the plaintiffs. 


Second appeals against the decrees of the 
District Court of Tanjore, in Appeal Suits 
Nos. 242 and 203 of 1908, presented against 
the decrees of the Court of the District 
Munsif of Mannargudi in Original Suits 
Nos. 169 and 170 of 1906 respectively, 

Judgment. 

Munro, J,—I think the decrees are right. 
The plaintiffs sued for a declaration that a 
deed of release executed in favour of the first 
defendant was invalid and for partition and 
delivery of their shares in certain property. 

The consideratiqn mentioned .in the deed 


















was no cash payment and that though t 
was another consideration, that co 
tion failed. The District Judg 
held that the burden of pro 
the plaintiffs and found t 


consideration so as 
Exhibit I set aside 


one upon 
the plaintij 
was cons} 
case tha 
On the p; 
the plaiy 
I woul 
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with costs. oe 
Sankaran Nair, JT agree that the second 


appeals should be dismissed with costs, 
Appeals dismissed. 





-. (8.0.8 A. L. J. 503.) 
ALLAHABAD HIGH COURT. 
Secon Uivin APFEAL No. 630 or 1908. 
June 12, 1909. 

Present:—Mr. J ustice Banerji and ~’ 
Mr. Justice Tudball. 
DAMBAR SINGH—PLAINTIFE—ÅPPRLIANT 
‘versus 
BALWANT SINGH AND ANOTHER— 


DEFENDANTS— RESPONDENTS. 

Agra Tenancy Act (IL of 1901), s. 146, Sch. 4, No. 6- 
— Suit for damages—Distraint— Cause of action when 
accrues—Knowledge of plaintiff—Limitation. 

Under No. 6 of the, 4th Schedule to the Agra 
T enancy Act, the limitation fora suitfor com- 
pensa‘ion for ‘wrongful. «acts of a distrainer, brought 
~ under section 146, is three months from the date on 
which the right to “sue, accrued. Such right to sue 
accrues whenthe plaintiff's property is lost, destroyed 
or damaged or he has knowledge of the loss, destruc- 

` tion or damage. 


Second appeal from a decision vf the. 
District Judge `of Aligarh, reversing a decree 
of the Assistant Collector, First class, of 
Etah. A 

“Dr. Satish Chandra Banerji 
Mr. Govind Prasad), for the Appellant. 

Mr. J. N. Ohaudhri, for the Respondent. 

-Judgment.—tThis appeal arises out 
a suit for conipensation brought under 
ion “146 of the Agra Tenancy Act. The 
iff is a tenant of the first defendant 
want Singh. 
ing on the plaintiff's land to be 
the allegation that a sum of 
o to him for arrears of rent. 















That suit was de- 
t 1906, the Court . 
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(with him- 


‘ed had been destroyed, 


The Raja caused the ` 


ht a suit onthe 2nd of ` 


maro o ` 
We are of opinion that the decision of 

the Court below as to limitation is correct. 

Under No. 6 of the 4th Schedule to the 


. Tenancy Act the limitation for a suit for > 


compensation for wrongful ‘acts of a dis- 
trainer, brought under section 146, is three 
months from the date on which the right C 
to sue accrued. We have, therefore,” to 
see when the plaintiff's right to sue 
accrued. The present suit’ was brought 
‘under the second ` ` paragraph of section 146 
on the ground that the distrained property 
was damaged and destroyed by reason’ of - 
the defendant not having taken proper pre“ 
cautions. for the keeping and preservation: 
thereof. It appears that under section 143 
security was furnished and the Court made 
an order for the release of the property on 
the 2nd of May 1906.. On the 31st of 
May 1906, the plaintiff made an applica- 
tion informing the Court that all the pro- 
perty distrained had not been made over 
to the surety. Thereupon the Court directed ` 
the -Amin to submit an explanation, and 
Amin .senb a report stating that he. had : 
made over to the surety some more pro- 
perty on the 9th of June 1906, and that - 
the remainder of the property alleged” to 
have .been distrained was not forthcoming. 
It is..thus manifest that the property: in 
respect of which compensation is now claim- 
if at all, prior to 
the Sth of June 1606. It was when, ‘the 
plaintiff’s property was lost, destroyed \ or 
damaged or he has knowledge of the loss, 
destruction or damage that the plaintiff’s cause 
of action for bringing a suit under section. 
146 arose. This, as we have pointed “out, 
took -place sometime before the 9th of June 
1906,.and that was the latest date on which 
it came to his knowledge that his’ crops 
had been:lost, damaged or destroyed. His 
cause-of action, therefore, accrued at least on 
“the 9th of June 1906, and as the, suit 
was brought after three months from that 
date it was time-barred. On this ground 
the appeal fails. We dismiss it with costs. 


Appeal dismissed. 


Is 
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CALCUTTA HIGH -COURT, 
Seconp Civin Arrear No. 2703 or 1910. 
April 12, 1911. 

Present: —Mr. Justice Mookerjee and 


‘Mr. Justice Caspersz. 
GAJ KUMAR CHAND—Derenpanr— 


oe APPELLANT 
Versus 
LACHMAN RAM AND OTHERS—PLAINTIFFS— 
RESPONDENTS. 


Specific performance—Addition of defendant—Plaint 
not amended— Petition treated as part of pluint—Agree- 
ment tobe specifically performed to be definite—Degree 


of certainty—Eatrinsic evidence—Claim of specific per- . 


formance found to be eacessive—Where original claim 


“found to be unsustainable—Specific Relief Act (I of. 


1877), s. 22—Discretion of Court, what means, 

The plaintiffs brought this suit against defendant 
No. 1 for the specific performance of a contract. 
Subsequently, they prayed that defendant No.2 might 
be’ added as.a defendant, because he had, with 
full notice of the prior contract in favour of the 
plaintiffs, taken a conveyance of the property from 
defendant No.1. The application was granted and 
defendant No. 2 was added as a defendant. The 
plaint, however, was not amended. It was objected 
on the part of defendant No. 2 that as the plaint stood 
it did not disclose any cause of action against him and 
ought to'be dismissed: . 

Held, that, as no objection was taken on this ground 
by defendant No. 2in his written statement, and as 
the application may be treated.as part of the plaint 
the suit should not be dismissed against defendant 
No. 2 on that ground. 

All agreements in order to be executed in a 
Court of equity must be certain and definite. But 
that is‘sufficiently certain which can be made certain. 

. Therefore, the principle is that the description must 
be such asto enable the'Court to determine. with 
certainty, with the aid of such extrinsic evidence as 
is admissble under the rules of evidence, what property 
was intended by the parties to be covered thereby. 

Whore the plaintiff has asked for specific perform- 
ance of an agreement and itis found that the claim 
was excessive, he may bo allowed to succeed on the 


basis of an alternative claim for a more limited right. . 


But if the plaintiff gives evidence in support of the 
original claim which is found unsustainable, he 
cannot succeed on a different claim contrary to his 
own evidence. < 


Section 22 of the Specific Relief Act provides that 
the jurisdiction to decree specific performance is 


discretionary; but the discretion is neither arbitrary ` 


nor capricious but a sound judicial discretion regulat- 
ed by the established principles of equity. 

The circumstances stated m section 22 are illustra- 
tive and not exhaustivo. 

A contract which although not illegal, "is detri- 
mental to the publio welfare, should not be enforced 
in equity. . i 


The relief lies -in the discretion of the Court only 
in so far as it must necessarily judge whether, under 


the circumstances of the case, the contract is or is, 


rot an equitable one; but if it is determined that the 


contract is fair and reasonable, and that the conduct 
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of the plaintiff has not been unconscious, there is 
no room for the application of judicial discretion. 


Appeal from the decreeof the District Judge 
of Shahabad, dated July 25th, 1910, reversing 
that of the Sub-Judge of Arrah, dated Janu- 
ary 31st, 1910. 

Dr. Rash Behary Ghosh, Babus Provash 
Ohandra Mitter-and Raghu Nath Singh, for the 
Appellant, ` 

Mr. S. P. Sinha, Counsel, Babus Mohendra 
Nath Roy and Ohandra Sikhar Prosad 
Singh, for the Respondents. | 


Judgment.—this is an appeal on be-. 
half of the second defendant in a suit to en- 
force specific performance of a contract by the 
first defendant in favour of the plaintiffs for 
sale of a house. The subject matter of the 
litigation is a house in the town of Arrah 
which admittedly belonged, at one time, to 
a wealthy resident of that place by name Baij 
Nath Singh. Baij Nath mortgaged the pro- 
perty to David Yule and Andrew Yule, who 
obtained the usual mortgage-decree against 
the mortgagor and his sons and grandsons 
on the 23rd December 1897, At the exe- 
cution-sale which followed, the property 
was purchased by the mortgagees on the 
3rd September 1900. It appears that part 
of this property consisted of a tem ple dedicat- 
ed to the Jain Saint, Paresh Nath Swami., 
On the 31st December 1902, some of the Jain 
inhabitants of the city commenced an action 
against the Yules and their mortgagors f 
a declaration that so much of the prop 
as was covered by the temple. was i 
able and the title thereto, had 
affected either by the mortgag: 
tion or by the sale consequent 
the 5th August 1903, a con 
made in this suit, and t 
the Jains laid claim 
declared to be debutt, 
ation by the 
the 27th July 
of himself 
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Gopal Das all that he was competent to 
conyey, subject to the result of the suit by 
the Jains. 
Aécording to the plaintifs, Gopal Des en- 


tered into a contract with them on the 2nd 
December 1908 to convey the house purchas- 


ed by him from Yule for a sum of Rs. 5,000. 


out of which Rs. 500 was advanced on that 
very date. The _vendor-defendant, however, 
failed to perform his part of “the contract 


and the result Was, . that on the 5th January. 


1909, the plaintiffs” ‘commenced thé present 


action against the first defendant Gopal Das. 
for specific performance of the contract of’ 


sale. On the 16th February 1909 the plain- 
tiffs prayed that the second defendant by 


name Gaj Kumar Chand might be added as” 


a defendant because he had subsequently, 
with full notice of the prior contract in favour 
of the plaintiffs, taken a ccnveyance of the 
kouse from the first defendant. This appli- 
cation was granted, and Gaj Kumar Chand 
was addedasa defendant. 
ever, was not amended, and, as it still 
stands in its original form, ib does not dis- 
close any cause of action against the second 
defendant. Some stress has been laid by the 
appellant on this circumstance, and it has 
been suggested that the claim should on this 
ground fail as against him, There is ob- 
viously no substance in this contention. No 
oubt; the plaint ought to have been amended, 
appropriate allegations inserted therein 
blish a cause of action against the 

efendant. But no objection was, on 
, taken by the added defendant in 
atement, and the application 
ruary 1909, may, without 
öğted as part of the plaint. 
rchaser-defendant; with 














The plaint, how- ` 
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The learned Subordinate Judge found on 
the evidence that the first defendant had, 
on the 2lst December 1908, contracted with 
the plaintiffs to sell the house to them, and 
received part of the consideration-money. on 
that’ date. But he also held ‘that on the 
previous day the vendor had contracted to sell 
the house to the second defendant, and had 
received from him Rs. 492, 
Subordinate Judge refused to make a decree 
for specific performance of the contract, but 
he. dirécted the return of the deposit amount 


paid by the plaintiffs to their vendor. The 


plaintiffs appealed to the District Judge who 
found that the prior contract alleged by the 
‘second defendant had not been established 


‘and thatthe agreement set forth by the 


plaintiffs was genuine and that it had been 
performed in part; in this view, he made‘ a 
decree for specific performance of the cot- 
tract against the first defendant as he found 
expressly that the second defendant had taken 
his conveyance with full knowledge of ake 
contract in favour of the plaintiffs, 

The second defendant has now appealed ‘6 


this Court, and on his behalf the decision of : 


the District Judge has been assailed sub- 
stantially on five grounds, namely, first, that 
the property agreed to be conveyed was 
so inadequately described that its precise 
boundaries were uncertain, and that con- 
sequently specific performance ought to be 
refused by reason of the uncertainty and 
vagueness of the <. subject-matter of the 
contract; secondly, that the Court, in the 
exercise of its judicial discretion, ought 
to refuse specific performance of the con- 
tract, because if the contract-is executed, it 
may interfere with the use of the temple «by 
members of the Jain Community; thirdly, that 
as the son of the vendor was jointly interested 
in the property with his father, and as “he 
had not been a party to the contract nor to 
the present litigation, the title was suffi- 
ciently doubtful to justify the dismissal. of 
the suit ; fourthly, that as the plaint has 
not been amended and does not disclose any 
cause of action against the second defendant, 
the suit should fail as against him; and 
fifthly, that upon the facts found, the in- 
ference may legitimately be drawn ‘that . the 
second defendant had no notice of the alleged 
contract. 

In so far as thefourth and fifth grounds 


are concerned, it may be stated at once, that 


In this view, the 
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there is no substance in either ` them. 
Tt is true that the plaint was not tuiended, 
but throughout the trial in the original Court 
the case proceeded on the assumption that 
the plaint had been amended, and it is, in 
our opinion, too late to urge that the suit 
ought not to have been allowed to proceed 
against the second defendant. Upon tlie 
quéation, whether the second defendant had 
notice of the contract alleged by the plaintiffs 
the findings of the District Judge are explicit 
and conclusive. According to the learned 
District Judge, the second defendant got 
the conveyance from the first defendant with 
knowledge of the contract in favour of the 
plaintiffs, and there was no earlier contract 

in favour of himself. Itis impossible for us 
in pecond appeal to interfere with this find- 
ing of fact, Itistrue that the learned Dis- 
trict Judge states in another portion of his 
judgment, that he is unable to find with ab- 
solute precision the date on which the con- 
yeyance in favour of the second defendant 
was executed, and he seems. to have sus- 
pected that it was possibly antedated; but 
his opinion is clear that, whenever it might 
have been executed, the execution took plage 
after the second defendant had knowledge 
of the contract with the plaintiffs. The fourth 
“and fifth grounds may, therefore, be dis- 
missed from consideration as manifestly 
untenable, and we are concerned sub- 
stantially with the first three grounds which 
we now proceed to consider in the order alate 
ed above. 

In support of the first ground, it has been 
argued that the subject-matter of the con- 
tract has been described with such lack of 
precision that no Court of equity will decree 


INDIAN 


specific performance thereof, because, as Lord ` 


Rosslyn said in Walpole v. Orford (1), it isa 
general proposition that all agreements, in 
order to be executed in a Court of equity, 
must be certain and definite. Our attention 
has been invited to the description of the 
boundaries contained ‘in the notice served on 
the lst January 1969, by the plaintiffs upon 
their vendor. In this notice the house is des- 
cribed as the kotht of Baij Nath Singh and 
the northern boundary to which alone excep- 
tion is taken on the ground of indefiniteness 
is described as the kothd of Babu Saligram 
Singh. In the plaint also this description 
of the northern boundary is re-produced; and 
(3) 8 Ves; 402; 4 R, R: 88 
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in the decree drawn up in favour of the 
plaintiff, as might have been expected, the 
same description re-appears. Upon these 
materials it has been argued on behalf of the 
second defendant that as the plaintiffs can- 
not ask for specific performance of a contract 
of sale of any partof the house which in- 
cludes the Jain temple and as the boundaries 
given in the notice and plaint do include 
the temple, the suit must fail. The first 
branch of this contention has never been 
disputed by the plaintiffs, but they do not 
admit the validity of the further argument 
of the appellant that not merely the temple 
bat also what is vaguely described as its 
appurtenant apartments were intended to be 
excluded from the contract. From an ex- 
amination of the title-deeds of the vendor, it 
is clear that he had a good title to the build- 
ing excepting the portion decreed in favour 
of the Jains in the Suit of 1902, and the in- 
tention of the plaintiffs was to purchase frum 
him the portion which he was competent 
to convey. In the conveyance by the Yules to 
Gopal Das, executed on the 27th July 1903, 
the northern boundary of the house purchas- 
ed by him is described as follows :—'‘Part 
of the said kotht whose sale has at present 
boen’ put off on account of title suit, and 
after that the othe of Babu Saligram 
Singh.” No doubt, in the notice of demand 
for specific performance of the contract the 
northern boundary is simply described as th 
kotht of Babu Saligram Singh: but i 
plain that the intention of the vend 
to convey and of the purchaser to 
portion of the house only to whic 
feror had a good title under 
read with the decree in the 


















does seem to be some 
northern boundary 
to be conveyed, 4 
examination t 
than subst 
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since the house might be easily ascertained 


by reference to the deeds [Owen v. Thomas. 


(2) and Plant vi Bourne (3)]. Again, in 
Monro v. Taylor (4), where a contract was 
made to sell an estate within certain 


ascertained boundaries described as partly. 
freehold and partly leasehold; it was deemed . 


not void for uncertainty because the pur- 
chaser was entitled to have it reduced 
to certainty by the boundary of the pro- 
perties of different tenures being ascertain- 
ed or Shown to be capable of being so [see 
also Wylson v. Dunn (5) ]. The principle is, that 


the ‘description must be such as to.. enable: 


the Court to determine with certainty, with 
the aid of such extrinsic evidence as is adz, 
missible under the rules of evidence, what 
property was intended by the parties to be 
covered thereby. The description need not 
be given with such particularity as to make 
a resort to extrinsic evidence unnecessary. 
Reasonable certainty is all that is required, 
and extrinsic proof is allowed in order to 
apply, not to alter or vary, the written agree- 
ment. In the case before us, the notice of 
demand of specific performance read along 
with the title-deeds of the vendor and the 
deeree in the suit of the Jains expressly 
mentioned therein, leavesno room for con- 
troversy as to what was intended to be sold. 
The learned Vakil for the appellant has, 
however, contended that the plaintiffs are not 
ntitled to any relief at all, because the 
ription of the property claimed in the 
is comprehensive enough to include 
le and its appurtenances, and that 
the Court below, their Pleader 
ed thatthe temple was not 
as not claimed, the appur- 
xpressly abandoned. It 
d, on the authority of 
Lynch (8), . Legal 
Yi Berridge (8), 
ed for specific 
it was 
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not be allowed to succeed on the basis of an,, 
alternative claim for a more limited right. . 
The cases relied upon, however, are clearly 

distinguishable. They proceed on the ground 

that as the plaintiff had given evidence in. 
support of the original claim, which had been. 
found unsustainable, the Court would not 
allow him ,to succeed on a different claim | 
contrary to his own evidence. In the case, 
before us, however, there is no inconsist-_ 
ency between the claim put forward in the 

notice of demand of performance, ,and the 

claim to which the plaintiffs have adhered 

in the course of the litigation. The plain- 

tiffs have, in srbstance, sought a convey-, 

ance of that portion of Baij Nath kothi to 

which the first defendant hada good title. 

Consequently, no question arisesas to whether 
the party defendant meant to contract to 

the extent that he is sought to be charged . 
asin Harnett v. Yielding (9). To use the 

language of Pomeroy (Specific Performance 

section 145), itis impossible to say that any 

term of this contract is expressed in so in- 

exact, indefinite or obscure language that the 
intent of the parties cannot be éufficiently 

ascertained to enable the Court to carry it, 
into effect. See also Lohmann v. McArthur 

(10). The first objection, therefore, taken 

on behalf of the appellant must be treated as 

substantial but the decree as drawn up must 

be amended; and we shall give directions 

later on tó guard against any possible 

dispute when the conveyance comes to be 

executed. 

In support of the second ground urged on 
behalf of the appellant it has been contended 
that the Court should, in the exercise of its 
discretion, refuse specific performance of this 
contract, and reference has been made to. 
section 22 of the Specific Relief Act which’ 
provides that the jurisdiction to decree 
specific performance is discretionary and the 
Court is not bound to grant such relief mere- 
ly because it is lawful to do so, but the dis- 
cretion of the Court is not arbitrary, but 
sound and reasonable guided by judicial 
principles and capable of correction by a. 
Court of appeal. It has been argued on be- 
half of the appellant ihat the second defend- 
ant who has purchased this property is a 
Jain, and that the. Jain Community are 


likely to take serious offence if the property, 
(9) 2 Sch. & Lef. 549 at pp. 554, 556. 
(10) 3 Ch, App. 496; 18 L. T: 806; 16 W. R. 877, 
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in the immediate : neighbourhood of. their 
temple is allowed to pass into the occupation 


goldsmiths by 
In, answer to this 


gatory on the Court to decree specific perform.’ 
been contended that: 


the reasons assigned by the appellant ought 
not to carry any. weight because the por- 
‘tion of the ‘house now in controversy wasi in 
the occupation of the Yules for a time, 
and that if itnow passes into the possog- 
sion of the plaintiffs, there is no reasonable 


The ‘séc. 
tion first sets out the general rule, and then 
specifies,tin three successive paragraphs, cir- 
cumstances under the first two of which the 
Court may properly exercise a discretion not 
to decree specific performance, whilst under 
the ‘third it may 
decree. The circumstances so stated: dire 
clearly illustrative and the enumeration, in 
our opirion, was not 
tive. 


all cases and define exhaustively the Special 
circumstances under which relief. may :pro- 
perly be granted or withheld. It ‘would 
be, waste of time to attempt to limit the prin- 
ciples -on` the exception which the com- 
plicated transactions of the Parties’ and the 
ever changing habits 
different times and. under different. cir. 
cumstances, require the Court to recognise or 
consider, The fact, therefore, -ihat the 


circumstances specified . in section 22 ‘of the, 


Specific Relief Act ara not identical with 
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. Specific performance should be 


` exercise, 


-of the performance 


of society may, - at. 
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those of the present litigation is by no means 
conclusive upon the question, whether or not 
i granted in 


this nndefined power of discretion and to de- 
termine causes upon established rules, 


The discretion, therefore, is neither 
arbitrary nor capricious. but a sound judicial 
discretion regulated by the established princi- 
ples of equity [Haywood v. 
Harris v. Robinson (14)]. 


back upon general notions of abstract justice, 
what are the spe- 
cial facts upon which reliance is placed P? Ib 










There is no fou 
gestion that the plai 


the Jains int 
clined to m 
ever, the 
gelves i 
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cognised that the fact that a contract al- 
though not illegal is nevertheless detriméntal 
to the public welfare, isa good ground ‘to 
justify refusal of its enforcement in equity. 
[Palo County v. Harrison (15); Ryan v. Me- 
Lane (16); Holl’s Appeal (17) and Kendall v. 
Frey (18)]. It is by no means easy, however, 
in the present case to apply that doctrine. 
There is no room for suggestion that the 
transfer of the house to the plaintiff will cause 
any detriment tothe public or even any con- 
venience or annoyance to any considerable gec- 
tion thereof, Thereis no suggestion that, 
so far as the vendor was concerned, theré' was 
any mistake on his part or any misrepre- 
sentation, concealment or fraud on the part 
of the plaintiffs nor is there any suggestion 
that the contract was unfair or unconscion- 
able, or, if enforced, would result in any 
hardship or injustice to the vendor. Under 
these circumstances, where all the proper 
conditions are present, the remedial right is, 
in the words of Pomeroy (Specific Perform- 
ance section 46), as perfect, certain and ake 
solute as thé nature of the remedy itself will 
permit: in other words, as was said in 
Godwin v. Oollins (19), the relief lies in the 
discretion of the Court only in so far as it 
must necessarily judge whether, under the 
circumstances of the case, the contract is or 
is notan inequitable one; but ifit is determin- 
ed that the contract is fair and reasonable, 
dthat the conduct of the plaintiffs has nct 
unconscientious, there is ro room for 
lication of judicial discretion. In our 
e reasons urged are not such ag 
ld seriously consider as grounds 
elief by way of specific per- 














ined Vakil for the ap- 
to him. This ig 
tiff will merely 
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the immediate neighbourhood of their house 
and is apparently needed for the expansion 
of their business. Under these circumstances, 
we are not prepared to hold that there is any 
substantial reason why specific performance 
should be refused. 


In support of the third ground urged.: on 
behalf of the appellant, it has been conténd- , 
ed that the first defendant is not the sole 
owner of the property, that his son is & co- 
owner, and that, as he is, therefore, incom- 
petent to transfer the whole property, he 
ought not to be compelled to perform the 
contract specifically. In answer to this argu- 
ment, the learned Counsel for the plaintiffs 
has contended that it is not proved that the 
son of the first defendant has any share in 
the property and that; in any view, the 
plaintiffs are entitled toclaim a conveyance 
of whatever interest, the first defendant pos- 
sesses. In our opinion, the position taken up 
by the second- defendant is entirely unten- 
able. In the first place, there is nothing to 
show that the property in suit is jointly own- 
ed by the first defendant and his son. It ig 
admittedly not ancestral property and there 
is nothing to indicate that the purchase- 
money was advanced jointly by Gopal Das 
and his son. It is true that. the second de- 
fendant has taken a conveyance from the 
father and son on the assumption that it 
belonged jointly to both of them: but this 
may be due either to abundant caution on hig 
part, or, as is more probable; to a desire to 
lay the foundation for future dispute, if the 
plaintiffs should succeed in their endeavour 
to obtain specific performance of the contract 
in their favour. But even if it is assumed 
that the first defendant and his son are 
jointly interested in the property, there is 
no reason why he should not be compelled to 
transfer to the plaintiffs hig right, title and 
interest therein. They are willing to accept 
the risk and donot ask for any abatement 
of the price. Section 15 of the Specific Re- 
lief Act provides, that where a party to a 
contract is unable to perform the whole of 
his part of it, andthe part which must’ be 
left unperformed forms a considerable portion 
of the whole or does not admit of compensa- 
tionin money he is not entitled to obtain 
a decree for specific performance but the 
Court may atthe anit of the other party 
direct thé party in default to “perform spe- 


Mee ss 
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cifitally so’ much of his part of the contract 
as he can perform, provided that the plaint- 
iff relinquishes all claim to further per- 
formance and all right to compensation, 
either for the deficiency or for the loss 
or -damage sustained by him through 
the default of the defendant. This is ob- 
viously just; where the verdor has not sub- 
stantially the whole interest he has con- 
tracted to sell, though he cannot enforce the 
contract against the purchaser, yet the pur- 
chaser can insist on having all that the 
verdor’ can convey, and the case is very 
mucli stronger where, as here, the vendor 
does not claim any compensation for the dif- 
ference. ` As Lord Eldon said in Mortlock v. 
Buller (21), the Court will not, under such 
circumstances, hear dhe objection by the 
vendor thatthe purchaser cannot have’ the 
whole; in other words, the vendee may, on 
-payment of the full contract price, elect to 
take such title as the kija is able to convey. 
[Bennett v. Fowler (22): Neale v. "- Makcenzie 
(28) 53 Barrelt v. Ring (24) ; Western v. 


‘Russell (25) ; Jones v. Evans (26) ; ‘Dyas v.- 


Cruise--(27) and ues via Crommelin (28) ; 
see also Ilardinge :Parshall (29)- and 
Litsey v. Whittemore 30) 1 “This view has 
been adopted by the learned Judges of ‘the 
Madras “High Court in cases of alienation *by 
a member of a joint Mitakshara family: CKosùri 
v. Ivalmy (81) ; Srinivasa Reddi v: Srirama 
Reddy” (8382Y and- Pòrakä v. ‘Vadlamudt (83)]. 
‘The 'leårned Vakil Sor” the appelait “Kas, 
however, suggestbhe that ‘these cases die ais- 
tinguishable, becaise divergent views’ Have 
been taken by the“Higl’ Catir, of “Mydras 
and by this -Court upon the ‘question’ of the 
“Falidity ' ofan alienation by a- member of a 
joliit Matak shanti: family” ‘of’ bis interest in 
fatiily Property [Ya #astami ¥. Aiyasvami (34); 
(BIJI Ves: 815; gn 
aem Bean. 802. ANUT 
ect ) 1 Keen. ATA; 1 Jpn, 149. 
24) 2 Sim. & Gip 43, 
(15) SVE GB. 187; 13 R. R: 178; 
~. (26) 17 .L. J. Ch: 469; 12 Jur. 664. 
aaa 2 Jo, &.Lot. 460 at p. 487; 8 Tr. Eq. 
407. . 
G8) (1867) I. R. 2 Eq. 134, 
“" (29) 66 1. 219. ° 
(80) 111 IN. 267. 
` (31) 26 M. 74., 
(82) 82 M. 320; 4 Ind, Cas. 506. 
- (38) 38 M. 859,7 M. L. T. 187; 20 M, L. J. 828; 5 
Iha. Cas. 79. 7 
(84) 1 M. H. O. R. 471, 
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Sadabart v. Foolbash (35)]. It is nol 
necessary, in our opinion, to examine the ques. 
tion from this point of view, because, in tie 
just place, the son is not a party to the pre. 
sent litigation and will not be bound by any 
decision given thereon, and, secondly, the 
plaintiffs do not admit, nor is ib established 
upon the evidence, that the son has any in- 
terest in the subject-matter of the litigation. 
The plaintiffs express their willingness to 
‘take a decree for conveyance by the first de- 
fendant pursuant to the terms of his contract; 
they do not ask for any abatement of the price 
and are prepared to take the risk, if any, in- 
volved in the transaction. The third ground, 
‘therefore, upon which specific performance is 
resisted, must be overruled. 
‘The decree made by the District Judge, 
however, as we have already indicated, re- 
quires modification, The norlhern boundary 
will be described not as “the ketht of Babu 
Saligram Singh” but as “part of the kothi 
Baij, Nath Singh decreed in Suit No. 106 of 
‘1902 and after that the kothi of Babu Salig- 
ram Singh”, The learned District Judge 
willcall for the records of the suit of the 
Jains, and ascectain therefrom what portion 
of the house was decreed to the plaintiffs in 
that litigation. If necessary, evidence will be 
‘taken to enable the Court to come to a satis- 
factory determination upon the point. A map 
will be prepared of the house on which will 
-be shown the portion decreed to the Jains i 
the Suit of 1902 as also the portion inclu 
_in the conveyance of the plaintifs an 
two portions will be: completely mar, 
and separated. A copy of this m 
attached to the conveyance whig 
must be executed by the first 
Second defendant .in favoy 
, Upon: their. failure to 
-anee will be executed, 
Court.. Subject-to 
‘points, namely, 
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ISMAIL MOLLAH V. JADU NATH. 


CALCUTTA HIGH COURT. 
Seconp Civ Appeat No, 2892 or 1908. 
March 8, 1911. 
Present: —Mr. Justice Mookerjee and 
Mr. Justice Caspersz. 
ISMAIL MOLLAH AND OTHERS— DEFENDANTS 
— APPELLANTS 
versus : 
JADU NATH SRIMANI—Puaintivr— 
RESPONDEAT. 

-Assignment of debt—Validity to be tested by what 
law—Transfer of Property Act (IV of 1882), ss. 180, 
13L— Notice to debtor. 

The validity of an assignment must be tested with 
reference to the law as it stood at the time when it 


was made. i 
Abdul Aziz v. Appayasami, 21 M. 131; 811. 4 
p. 9 and Baidya Nath v. Kaminikant, 6 C. L. J. 


relied upon. 
The provision of sections 131 of the Transfer of Pro- 


perty Act, as it originally stood, did not A oe 
transfer of an actionable claim made without/ vice: 
it merely suspended the operation of the as” ament 
as against the debtor until notice had heen glen. 
Kalka Prasad v., Chandan Singh, 10 A. 20, 
referred to, 
~ Appeal from the decree of the Sub-Judge 
of Khulna, dated July 2nd, 1908, reversing 
that of the Munsif of Satkhira, dated August 
31st, 1907. 
Babu Bipin Behary Ghosh, for the Appel- 
lants. ; 
Babus Surendra Ohandra Sen and Trovlakya 
Nath Ghosh, for the Respondent. 
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Judgment.—This is an appeal on be- 
ulf of the defendants in a suit to enforce a 
rtgage-security. The facts, 80 far as it is 
ry to state them for the decision of the 
of law raised before us, may be 

rated. On the 5th July 1889, 
Sami Mollah, Akim Mollah and 
ah executed a mortgage in 
Behary Set. Upor his 
3 mortgagee vested in 
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son-in-law and 
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similar assignment from the representatives 
of Rakhal in respect of their interest. On 
the 12th April 1905 the plaintiff commenced 
this action to enforce the security, and claim- 
ed Rs. 90 as the principal amount due under 
the mortgage together with Rs. 860 as in- 
terest thereon. The defendants resisted the 
claim on the ground that the assignments 
were forgeries, that the plaintiff had. not 
acquired any valid interest as mort- 
gagee and that the suit was not main- 
tainable as no notice had been served -on 
the mortgagor under the Transfer of -Pro- 
perty Act. The defendants also pleaded 
that the whole of the sum due on the mort- 
gage had been paid by them in good faith fo 
Harani Moni on the 18th February 1897, 
and-that in view of such payment, they could 
not be made liable a second time for the claim 
of the plaintiff. ae 

The Court of first instance found upon the 
question of notice that no notice was required 
to be served under the law. As to.the reality 
of the transactions on which the plaintiff 
based his title, the Court found that théy 
were fictitious, that the first assignees were. 
related to the assignor, and that the second 
assignee was also a near relation of the first 
assignor. The Court finally held that asthe 
defendants had paid whatever was die to 
Harani Moni, they could not be made liable a 

- second, time. vere 

Upon appeal by the plaintiff, the Subordi- 
nate Judge thought that the casé’ had not 
been sufficiently investigated” and“ remanded 
the case for re-trial. The original ` Court, 
after this remand, affirmed ‘the previous ` 
‘decision and dismissed the suit. Upon ap- 
peal by the plaintiff, the ‘Subordinate Judge 
held that the two assignments were not ficti- 
tious and that the plaintiff had thereundér 
acquired a valid interest in the mortgage- 
security. The Subordinate Judge appears 
also to have held that the defendants had 
made the alleged payment to Harani Moni; 
at aay rate he expressly set aside the finding 
of the original Court upon this point. In 
this view, the Subordinate Judge has made 
the usual mortgage decree in favour of the 
plaintiff. , 

The defendants have now appealed to this 
Court, and on their behalf it has been argued 
that the validity of the first assignment 
which is the root of the title of the plaintif 
ought to be tested with reference to the law i 


A 
ag 
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as it stood at the time of the assignment; 
that, judged from this point of view, the 
assignees had no enforceable claim as against 
the mortgagors because no notice was served 
in accordance with the provisions of sec- 
tion 132 of the Transfer of Property Act as ib 
stood before its amendment in 1900, and 
that consequently the suit ought to be dis- 
missed. In answer to this argument, it has 
been contended by the learned Vakil for the 
plaintiff-respondent, that.the provisions of 
section 131 of the Transfer of Property Act 
before its amendment in 1900 have no appli- 
cation to the case of an assignment of a mort- 
gage-debt, that at any rate the Subordinate 
Judge has found that the mortgagors had 
notice of the assignment, and that con- 
sequently the payment made by them to 
the assignor on the 18th February 1897.is of 
no avail. j 

In the first place, it is clear that the vali- 
dity of the assignment must be tested with 
reference to, the law as it stood at the..time 
when it was made Abdul Aziz v. Appryasamt 
(1); Baidyz Nath v. Kaminikant (2). Sec- 
tion 131 as it stood at that time provided as 
follows: “No transfer of any debt shall have 
‘any operation against the debtor until ex- 
press notice of the transfer is‘given to him, 
unless he is a party to or otherwise aware of 
such transfer.” It was ruled by this Court in 
the case of Muchiram v. Ishan Ohuckerbutty (3) 
that this provision was applicable to cases of 
assignment of mortgage debts, and as the 
decision mentioned was bya Fall Bench of 
this Court, ib is binding upon us. Conse: 
quently, under section 131, the assignment 
could ‘have no operation against the debtors 
(mortgagors). so long as express notice of the 
transfer was not given to them, unless they 
were parties to or otherwise aware of such 
transfer. This provision, as pointed out by 
Mr. Justice Mahmood in Kalka Prasid v. 
Chandan Singh (4), does not invalidate a 
transfer made without notice ; it merely sus- 
pends the operation of the assignment as 
against the debtor until notice has been 
given. This is in accordance with the law 
as settled in England. Reference maş bo 
made to the case of In re Lord Soutiamp- 
ton’s Estate (5) where it is pointed out, upon 

(1) 27 M. 184; 31 T. A. 1 at p. 9. 

(2) 6 0. L. J. 572.. 
. (3}21 0.-568, (4) 10 A, 20, l 

(5) 16 Ch. D. 178 at p, 186; 43 L. T. 678; 29 W. K. 
291;60'L. J, Ch, 218, PES E é 
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unless there has been constructive notice: 


sil 


the authority of the earlier decision in 
Jonrs v. Gibbons (6), that for the validity of 
the assignment, it is not necessary to give 
notice to the mortgagor ; but although it is 
not necessary to give noticeof the assignment 
of the mortgage, the transferee exposes him- 
self, by taking a transfer and by not giving 
any notice, to a risk, as after the assignment, 
the mortgagor may make the mortgage of 
no avail by paying the mortgages [Uithews 
v. Wallwyn (7)]. In other words, although it 
is not necessary to give any notice, any “pay- 
ment after assignment without notice to the 
mortgagee is a good payment as against the 
transferee. Now, in the case before us, the 
payment was made by the mortgagors to the 
assiguor after the assignment. Jt hag not 
been argued anywhere throughout this 
litigaticn that express notice was given as 
contemplated by section 132 of the Transfer 
of Property Act ; but the suggestion has been 
made that the mortgegors became otherwise 
aware of the assignment. It may be observ- 
ed in this connection, that section 131 leaves 
it an open question what notice will suffice 
to fix the debtor with liability under the as- 
signment. But itis fairly clear that what 
18 “intended is, that the debtor should not 
be bound unless he is aware of the trans- 
fer. 16 -does‘‘not appear, in substance, to 
have been inten#éd that the debtor should 
be bound in the same way as if he had 
received express noticethéreof in writing, 













Actual’ knowledge of the transaction 
not be brovght home to the debtor [9 
v. Shekh Papa Miya (8)]. Now, in 
before us, there were three 
There is no evidence on the re 
as regards two of these, that 
of the assignment before p 
to the assignor, As re 
evidence, if believed, j 
was made from hi 
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. Transfer of Property Act. If, then, they 
had not such notice, the payment made 
. by them to the assignor would bea suffi- 
cient discharge of the debt and may be 
pleaded as against the assignee of Harani 
Moni. The learned Vakil forthe respond- 
ent has suggested that, in thisview, the 
case should be remanded for fresh investi- 
gation and that the plaintiff should be 
allowed an opportunity to adduce evidence 
to show that the mortgagors were aware of 
the assignment. After anxious consideration 
of all the circumstances of the case, we have 
arrived at the conclusion that we ought 
not to send the case back for further in- 
quiry, The transactions upon which the 
plaintiff relies are by no means free from 
suspicion, and there is obvious danger 
that evidence may be manufactured, if the 
plaintiff is allowed at this distance of time, 
and at this late stage of the case, to ad- 
duce oral evidence upon the question, 
whether he or his predecessor-in interest in- 
timated to the mortgagors the fact of the 
assignment, Besides, the plaintiff as 
assignee of the mortgage was bound to set out 
in his plaint specifically the circumstances 
which alone would entitle him to enforce the 
security; this he has not done. 
_ The result, therefore, is that thisappeal must 
be allowed, the decree of the Subordinate Judge 
reversed and the suit dismissed. Each party 
will, however, pay hisown costs throughout 
the litigation. © 











Appeal allowed. 
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eid, Krt., Chief Judge, 
and Mr. Justice 


, 8. 104 (f), 
hr filing an 


made in an arbitration without the intervention of the 
Court, in spite of the fact that the Court has, under 
claiise 21 (1) of the second Schedule to the Code, pro- 
ceeded to pronounce judgment according to the 
award. 

Per Reid, C. J. and Kensington, Ji— X 

The language of section 104 (f) is very clear and 
tho fact that a later provision of the Code, clause 21 
(2) Schedule II, bars an appeal from a decree based 
on an award does not cancel the earlier provision. 
The two provisions of the Code are not antagonistic. 
If the order filing an award is set aside, there is no 
award on which judgment and decree can be based. 
The absence of any ground, such asis mentioned, or 
referred to in clause 14 or clause 15 of Schedule, IT, 
is a condition precedent to passing an order filing the 
award. Ws 

Janokey Nath Guha v. Brojo Lal Guha, 33 C. 457; 
30. L.J.450;100. W. N. 609; In the Matter of 
Pleader, 27 P. R. 1910 Cr; 22 P. W. R. 1910 Cr. 6 
Ind. Cas. 786: Shankar Mal v. Nathu Mal, 1 P. R 
1908 (F. B); 58 P. W. R. 1907, distinguished. 

Per Rattigan, J:— 

The two provisions ofthe Code are for all 
practical purposes in direct conflict. The result of 
allowing an appeal from order filing an award is 
tantamount to allowing an appeal from the decree 
based on the award. The intention of the Legislature 
expressed in clause 21 (2), Schedule II, is to all 
intents and purposes nullified by the provision in 
clause (f; of section 104, i 

The intention of the Legislature is to allow an 
appeal from the order filingan award merely when 
such orderdealt with the objection that the matter 
had not been referred to arbitration or that no award 
had in fact been passed. 


Miscellaneous appeal from the order of the 
District Judge, Rawalpindi, dated 22nd. De- 
cember 1909, ordering the award given by B. 
Gurbakhsh Singh Bedi, dated 2nd April: 1909, 
by which 32 kanals 10 marlas of land Kasra 
No. 397, situate in Rawalpindi, and 20 maunds 
of grain and Rs. 20 cash annually and a 
house with limited rights was given to defend- 
ant and the rest of the property was given tn 
‘the plaintiff, to be filed. 

Bhagat Gobind Das, for the Appellant. 

Mr. Pestonjt Dadabi.at, for the Respondents. 

Judgment. 

Reid, C. J. and Kensington, J.—The question 
referred to the Full Bench is, whether an 
appeal lies under section 104 (f) of the Code 
of Civil Procedure from an order filing an 
award in an arbitration without the interven- 
tion of the Court, in spite of the fact that the 
Court has, under clause (21) (1) of the seconc 
Schedule to the Code, proceeded to pronounce 
judgment according to the award. The 
Pleader for the appellant contended that, in 
asmuch as section (104) (f) gives an appeal 
that appeal is not taken away by clause 21 (2) 
‘of the second Schedule which provides tha 
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no appeal shall lie from a decree which 
follows. the judgment based on an award 
ordered to be filed, except in so far as the 
decree is in excess of or not in accordance 
with the award. This position is, in our 
opinion, unassailable. 

Counsel for the respondent was reduced to 
asking us to take clause 21 (1) to pieces and 
to interpose the words “the Court shall 
order the award to be filed” between the words 

has been made therein” and the words “and 


where no ground such as is mentioned or re- . 


ferred to.” No authority for this proposition 
has been cited. Janokey Nath Guha v. Brojo 
Lal Guha (1), and In the matter of a Pleader 
(2), cited by Counsel for the respond- 
ent, cannot by any stretch of imagina- 
tion be considered authority for the pro- 
position. The Calcutta case interpreted sec- 
tions of the previous Code which have been 
very materially altered in the present Code, 
and the Judges certainly did not treat any 
section as we are asked to treat clause 21 (1). 
` Shankar Mal v, Nathu Mal (3) dealt with 
the previous Cede. InIn the matter of a Pleader 
(2), the Division Bench merely inter- 
preted a section of the Legal Practitioners 
Act and did not take it to pieces and re-con- 
struct it as Counsel has asked us to do. 

The language of section 104 (f) is very 
clear and, in our opinion, the fact that a later 
provision of the Code bars an appeal from a 


decree based on an award does not cancel the- 


earlier provision. 

The framers of the Code, in allowing the 
appeal under section 104 (f), acted in accord- 
ance with avery generally expressed opinion 
thal ‘such appeal was unnecessary and the 
two provisions of the Code cited are not, in 
our opinion, antagonistic, while the fact that 
the judgment and decree go with the order 
filing the award when that order is set aside 
does not, in our opinion,laffect the question. 

If the order filing an award is set aside, 
there is no award on which judgment and 
decree can be based, and under clause 20 (1) 
absence of proof of any ground such ag is 
mentioned or referred to in “paragraph” 14 
or “paragraph” 15 of the 2nd Schedule (for 
paragraph “clause” should apparently be 
read) is a condition pracedent to passing an 


a) 33 0. 757: 3 C. L, J. 450; 100. W. N. 609. 
2) 27 P. R. 1910 Cr.; 22 P.W.R. (1910) Or26 Ind. 
Cas. 736; 69 P. L. R. 1910; 11 Or. L. J. 396. 

(3) 1 P. R. 1908 (F. B.); 58 P, W. R. 1907, 
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order filing the award. For these reasons 
our answer to the reference is in the affirma- 
tive. 

Rattigan, J—I agree that in every case an 
appeal lies. under section 104 (f) of the Civil 
Procedure Code, from an order filing or re- 
fusing to file an award in an arbitration with- 
out the intervention of the Court, and that 
paragraph 21 of the 2nd Schedule cannot be 
re-arranged in the manner suggested by the 
learned Counsel who appeared for the respond- 
ent. But I regret that I cannot subscribe 
to the opinion that the two provisions of the 
‘Code are not antagonistic. 

With every deference, I adhere to the 
opinion I expressed in the referring order 
to the effect that the two provisions are in 
direct conflict for all practical purposes. It 
is obvioas from paragraph 21 (2) of the 2nd 
Schedule that a decree following a judgment 
pronounced thereunder was intended to be 
final and unassailable upon appeal. Baut it is 
equally clear that such decree merely follows, 
as a matter of course, when once the order 
filing the award has been passed under sub- 
clause (1) of paragraph 21, and that the re- 
sult of allowing an appeal from the order 
filing the award is tantamount to allowing an 
appeal from the decree. Every objection that 
can possibly be urged by the person who ob- 
jects to the filing of the award has, ex hypothesi, 
been heard and decided against him before 
the order filing the award is passed; th 
Court then proceeds to pass the latter or 
and immediately thereafter pronounces 4 
ment and a decree follows as a 
routine. I presume the Legislatur 
object in view in enacting tha 
shall lie from such decree ex 
the decree is in excess of 0 
with such award.” Bu 
are, toall intents and 
provision in clause 
Code which allow 
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inclined to agree with the argument that the 
intention of the Legislature was to allow an 
appeal from the order filing an award merely 


where such order dealt with the objections. 


that the matter had not teen referred to arbi- 
tration or that no award had in fact been 
passed, and I believe it was with reference to 
such matters that the consensus of opinion 
was that an appeal shculd he permitted. 
But as it stands, paragraph 21 (1) of the 
second Schedule goes far beyond this, and 
directs that the order fling the award is 
to be passed when the Court finds (1) that 
the matter has been referred to arbitration; 
(2) that an award bas been made thereon; 
and (8) tbat no ground such as is mentioned 
in paragraph 14 or paragraph 15 is proved. 
We must take this paragraph as it stands, 
and we must also maintain the right of 
appeal given by clause (f) of section 104, 
but I think we must admit that by so hold- 
ing, we shall be compelled in many cases, 
of which the present is a type, to render 
nugatory the provisions of paragraph 21 (2) 
of the Code. This will be the indirect re- 
suit of our decision, but I can see no way 
out of the difficulty, and my only object in 
adding these few lines is to make it 
clear that I fully recognize the consequences, 
and thatI am ‘not able to accept the 
view that the two provisions of the code are 
not antagonistic.. 
Appeal allowed. 
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tice Chitty and Mr: Justice 
hatterjee. 

CHOWDHURI AND 


{ibli 


defendant appealed from the order of remand dated 
November 25th, 1909 but did not appeal from the dec- 


| reo of the lower Appellate Court dated July 18h, 1910: 


Held, that the appeal was incompetent and could 
not proceed. 

Madhu Sudan Sen v. Kamini Kanta Sen, 32 C. 1028; 
90. W. N.895 and Baikuntha Nath Dey v. Nawab 
Salimulla, 12 C. W. N. 590; 6 C. L. J. 547, followed. 

Uman Kunwari v. Jarbandhan, 80 A. 479; 5 A. L. J. 
447; A. W. N. (1908) 195; 4 M. L. T. 162, dissented 
from. - . 

Appeal from the order of the Sub- Judge 
of Mymensingh, dated November 25th, 1909, 
reversing the decree of the Second Munsit 
of Tangail, dated March 10th, 1909. 

Babu Bhupendra Ohandra Guha, for the 
Appellants. 

Babus Jogesh Chandra Roy, Mukunda Nath 
Roy and Naresh Chandra Sen Gupta, for the 
Respondents. ` i : 

Judgment.—tThis is an appeal from 
an order of remand. It appears that the 
plaintiffs brought a suit against the aefend- 
ants for a declaration for title to and from 
khas possession of certain lands. The judg- 


ment of the first Court was passed on the | 


10th March 1909 in favour of the plaintiffs, 
Against that decree defendants Nos. 1103 
appealed. On the 25th November 1909, the 
lower Appellate Court remanded the ‘case 


purporting to do so under Order XLI, rule 


23, but in form remanding it under Order 
XLI, rule 25. The suit was taken up by the 
Court of first instance and again decreed on 
the 10th January. 1910, the decision again 
being in favour of the plaintiffs. 

Defendants Nos. 1 to 3 filed an appeal 
against that dec’sion. We are not given 
the precise date of the filing of that appeal ; 
but on the 13th July 1910, the dower 
Appellate Court decided the case by dismiss- 
ing that appeal. On the 28th February 1910, 
that is, between the date of the second decree 
of the Court of first instance and the date of 
the decree of the lower Appellate Court, the 
present appellants preferred this appeal to this 
Court. 

A preliminary objecticn has been taken 
that this appeal cannot proceed. The respon- 


dents rely upon the case of Madhu Sudan Sen 


v. Kamini Kanta Sen (1). That suit was 
decided under the Civil Procedure Code of 
1882 ; but in this respect there seems to be no 
difference between the old Code and the new. 


There the late Chief Justice remarked, “TE a 4 


party desire to avail himself of the privilege 
(1) 82 C. 1028, 9 ©. W. N. 896. 


Pd 


en 
7 
wa 


-as the Court 


“Vol, X) 
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would have been elected a Director and the 
election of defendants Nos. 2, 3 and 4 would 
have been passed at the Meeting and asa 
consequence the proceedings and resolations 
passed at the meeting of 27th February and 
especially the election of defendants No:. 2,3 
and 4 are nall and void. 

“7. That the defendants Nos. 1-8 are 
professing to be, and tu act, as’ Directors 
of the said Company whereas the Board of 
Directors, for the reasons aforesail, is nob 
duly constituted and.the defendants Nos. 1, 2, 
3 and 4 are not legally qualified and elected 
Directors and cannot act as such, and that 
the defendants Nos. 1 to 8 are intending 


` 


unlawfully to carry out the resolutions passed. 


on the 27th February at tha aforesaid 
méeting and to pay dividends at the rate of 
6 per cent. perannum to.the sha~e-holders. 

"8. That the defendants No3. 1 to 8 have 
been given notices of suit and warned against 
carrying out the resolutions of 27th February 
and against acting as Directors, but they, 
nevertheless, have not heeded the notices. 

“y, That the cause of action arose on the 
27th February 1910 (and ‘subsequently) at 
Amritsar. 

“10. That plaintiff values his claim for the 
declaratory decree and injunction mentioned 
below at Rs. 3,000 and his claim for damages 
at Rs. 2,500, total value of suit for jurisdic- 
tion and for purposes of Court-fee being 
Rs. 5,500, 

OTT. That it is prayed that a decree be 


passed (1) declaring that the resolutions 


passed at the meeting of the share-holders 
on the 27th February and, in particular, the 
resolutions authorizing the payment of 
dividends to the share-holders and electing 
defendants Nos. 2,3 and 4 as Directors, and 
the proceedings of the meeting ex:Inding the 
plaintiff from voting and from being elected 
as Director are null and void, and that an 
injunction be issued to the defendants 
Nes. 1 to 8 restraining them, or such of them 
may order, from acting as 
Directors and from carrying out the resolutions 
aforesaid and paying the dividends, and that 
the plaintiff Lala Ram Narain, may be 
awarded the sum of Rs. 2,500 as damages 
against defendant No. 1, Dr. Ram Kishen, 
or such defendants as may be held liable to 


| plaintiff for the injury done to him on the 


facts above stated, and that the costs of the 


suit may be awarded io plaintiff. and such,” 
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further or other relief as the plaintiff may le 
found entitled to. 

“I, Ram Narain, plaintiff, state that the 
fact: stated above in paragraphs Nos. 1, 2, 3, 
4, 5, 6, 7, 8, 9, 10 are true to my knowledge. 


“(3d.) RAM NARAIN, 
“(Sa.) H. BEECHEY, 
í Counsel for plaintiff, y 


It is admitted that this plaint was signed 
ard verified by Lala Ram Narain alone and 
that it was on his own initiative, and 
witl.0ub any reference to the Directors of the 
Company or to the share-holders of the Com- 
pany, that the name of the Company was 
added as a co-plaintiff. With this plaint 
Lala Ram Narain presented an application 
(through his Counsel, Mr. Becchey) i in which 
Le pointed out ihat the “real voice” of the 
Company was on plaintiff’s side and that the 
latter was suing for himself, but also in reality 
for the Company and ihe majority of the 
share-holders. Plaintiff, therefore, prayed in 
this application that the Cuurt might be 
pleased, under Order J, rule 8 of the Givil 
Procedure Code, “to permit him to sue on 
behalf of the aforesaid share-holders and the 
Company and to give notices as required Ly 
the said rule.” Plaintiff further added tlLat 
“if the Court be not pleased to allow ihe 
suit to preceed at the istance of the Company 
it may be pleased to make ihe Company a 
defendant along with the others.” 

The persons who were made defendants 
in the suit were tLe Directors of the Cempa 
each in his individual capacity. 

Upon the said application the 
Judge passed the following order: 
Order I, rule 8, Civil Procedure 
point plaintiff to sue on beha, 
share-holders whose proxies 
meeting of the Company 
1910, and also on b 
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Company who could sae or be sued in the 


name of thc Company and that the plaintiff . 


had no authority from the Company to use its 
name as a co-plaintiff. Of the 145 share- 
holders to whom notice had been issued under 
Order I, rule 2, .eighteen applied to the 
Court to be made co-plaintiffs and their 
prayer was granted. The District Judge, 
by his order, dated the 21st May 1910, held 
thas the plaintiff, Ram Narain, was justified 
in impleading the Company as, a co-plaintiff 
inasmuch as on the allegations. in the plaint 
the interests of the Company were on the 
same side as his, and that it was not neces-_ 
sary for the -plaint to be signed and verified 
by the plaintiff Company as well as’ by 
plaintiff No. 1. [Chandi Mal v. Dewa Singh 
(1)}. The suit, therefore, proceeded with 
' Lala Ram Narain as plaintiff_ No. 1, the 
Amritsar Cotton Mills Company Limited, 


as plaintiff No. 2 and various share-holders . 


as plaintiffs Nos. 3—20. In addition to this 
plaintiff No. 1 was, under the order of the 
District Judge, dated the 19th March 1910, 
suing_on behalf of the remaining share-holders 

in whore names he held proxies for the meet- 
ing of the 27th February 1910. : 

In addition to” pleading that Lala Ram 
Narain was incompetent to implead the Com- 
pany asa co-plaintiff, the defendant-Directors 

. pleaded that (1) there was a misjoinder of 


` parties and causes of action; (2) that the claim - 


for damages against defendant No. l was 
ersonal to plaintiff No. 1; (3) Ram Narain’s 
fres were in pledge with the Allahabad 
z since 1907, and that he was, therefore, 
ull enjoyment of his rights as a share- 
the 27th February 1910 ; (4) some 
wos held by plaintiff No.1 were 
had no right to make use 
votes ; (5) defendant No. 1 
aman of the meeting and 
pted him as such ; (6) 
at the meeting 
good; and (7) 
s a candidate 

















fer purposes, 





suffered no 
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“in the proceedings ? 


lief. The A 
: - lien, Ram Narain was entitled to vote at 


. {1911 
District Judge, by his order of the 21st August 
1910, to. which we have already referred, 
beld that there was no misjoinder of persons 
or causes of action, ‘inasmuch as the legality 
or illegality of the resolutions passed at the 
General meeting which is of the essence of 
the suit as a matter in which both theCompany 
and the share-holders are equally interested 
and in whith both alike are entitled to relief 
as against those whose wrongful action was the 
cause of such illegality.” In this order he 
further held that “if the Chairman of ~the 
‘Board of Directors so misconducts the pro- 
ceedings of the General Meeting of the Com- 
pany as to invalidate all the resolutions pass- 


.ed at that. meeting, the Company has an 


obvious cause of action against the Chairman’ 
cand the other Directors who support him,” | 
Issues Nos. 1 and 2 having thus been deter- 
mined, the. District Judge proceeded with the 
trial of the case upon the other issues which 
were as follows:— ; 
“ (8) Are the proceedings of the meeting of 
the 27th February 1910, -null and void' for 
reason of the facts (a) that ihe meeting was 
not duly held and convened having been 
presided over by a person who was not com- 
petent to so preside ? (b) -that the plaintiif 
(i.e. Ram Narain) was improperly excluded 
by the Chairman from voting or taking: part 


(4) Is plaintiff entitled to (a) the declara- 
tion sought in paragraph 11 of the plaint, and 
(b) to any and if so, what damages ? i 

After. taking the evidence of the parties, 
the District Judge held (1) that the Chair- 
man, Dr. Ram Kishen, was not disqualified 
under Article 82 of the Articles of Association, 


‘from being either a Director or the Chairman 


of the meeting simply because prior to his 
election as such Director, he held the post 
of Medical Adviser to the Comyany at 
a fixed salary of Rs. 300 per annum, or be-. 
cause his son Sri Kishen, with whom he was 


~- not a partner, held the post of Engineer to the 


Company onasalary of Rs, 200 per annum; 
(2) that whether or not atthe date of the 
meeting the lien of the Allahabad Bank upon 


. Ram Narain’s shares had heen duly dis- 


charged, the pledge of such shares did not 
amount to a transfer,” and left the owner 


- of the shares in full enjoyment of his rights 


as a share-holder, and that consequently 
ever if there-had been no discharge of the- 
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Macdougall v. Gardiner (8)]. In the words ot 
James, L. J., in the case last cited, — Nothing 
connected with internal disputes between the 
share-holders is to be made the subject of a 
Will by one share-holder on behalf of himself 
and others, unless there be something illegal, 
oppressive or fraudulent;—unless there is 
something ultra vřres on the part of the Com- 
pany qua Company, oron the part of the 
majority of the Company, so that they are 
not fit persons to determine it; but every liti- 
gation must be in the name of the Company 
if the Company really desire it. Because 


there may be a great many wrongs commit-. 


ted ina Company, there may be claims against 
Directors, there may be claims against 
officers, there may be claims against debtors ; 
there may be a variety of things which a 
Company may well be entitled to complain 
of but which, as a matter of good common 
sense, they do not think it right to make the 
subject of litigation; and it is the Company, 
as a Company, which has to . determine whe- 
_ ther it will make anything that is a wrong 
to the Company, a subject matter of litiga- 
tion, or whetherit will take steps itself to 
prevent the wrong from being done. If the 
majority of the Company really are in favour 
of any particular share-holder who has been 
interfered with improperly by misconduct of 
a Director, by misconduct of a Chairman, by 
miscarriage of a Meeting or of certain share- 
holders ata particular date—if the Com- 
pany think that any share-holder has any- 
‘thing which ought to be made the subject of 
complaint, there is never any difficulty what- 
ever arising from the apparent. possession of 
the seal by the Directors, or by any. such 
cause, in filing a bill in the name of the 
Company if the majority of the Company 
desire itto be filed. ae 
. .- the whole question comes ` back to a 
question of internal management; that is to 
say, whether the meeting ought or ought 
not to be held in a particular way; whether 
the Directors ought or ought not to have 
sanctioned certain proceedings which they 
are about to sanction; whether one Director 
oaght or ought not to be removed, and 
whether another Director ought or ought not 
to have been appointed. Ifthere is some 
: one managing the affairs ‘of the Company 
-who ought not to manage them, and if they 
are being managed in a way in which they 
ought not to be managed, the Company are 
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the proper persons to complain of that.” 


In the same case Mellish,!L. J.,remarked,— 
“Looking at the nature of these Companies, 
looking at the way in which their Articles 
are framed; and that they are not all lawyers 
who attend these Meetings, nothing can be 
more likely than that there should be some- 
thing-more or less irregular done at them— 
some Directors may have been irregularly 
appointed, some Directors as irregularly turn- 
ed out or something or other may have been 
done which ought not to have been done 
according to the proper construction of 
the Articles. Now, if that givesa right to 
every member of the Company to file abill to 
have the question decided, then, if there 
happens to be one cantankerous member 
or one member who loves litigation, every- 
thing of this kind will be litigated; wherg 
as, if the bill must be filed in the bag 

unless there is a 
majority who really wish for ieee the 
litigation wil not go on. ; 

. In my opion. if 
the iie dak asa ofisathing which in 
substance the majority of the Company are 
entitled to do or if something has been done 
irregularly which the majority of the Com- 
pany are entitled to do regularly, orif some- 
thing has been done illegally which the 
majority of the Company are entitled to d 
legally, there can be no usein having a 4 
gation aboutit, the ultimate end of wl 
only that a meeting has to be called a 
ultimately the majority gets ils wis 

: The majority a 
persons who can complain tha 
they are etitled io do 
irregularly . 
is the rule to be 
if the majority are 
are depriving 
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and Of. Alexander's case (11)]. In the 
. present case there is no suggestion that 
the majority of the Company are abusing 
their powers or depriving plaintiff of his 
rights; on the contrary, his rights are now 
fully admitted and thesole question is whether 
the persons who were elected Directors at the 
meeting of the Company on the 27th Febru- 
ary 1910 are to be allowed to retain 
their office, their election having been, ac- 
cording to plaintiff, brought about by irregu- 
larities or even illegalities. 
io the authorities, is a matter solely for 
the Company to determine and it is not 
open to an individual share-holder to raise 

. the question sno molu by proceedings in 
Court asremarked by Bowen, L. J. in the 
case of Harben v. Philips (12),—“No one 
can doubt that the Court ought not to in- 
terfere in the conduct of the Company’s busi- 
ness further than is absolutely necessary. 
A meeting of the share-holders is at once 
looked to as the source from which help can 
come. People ought to beallowed as far as 
possible to manage their own affairs without 
interference by a Court of Law.” 

(4) The last question is whether, upon 
the assumption that plaintiff was wrongly 
excluded from voting at the meeting of the 
27th February 1910 and was erroneously 
declared by the Chairman to be ineligible 
ga Director of the Company, plaintiff, Lua 
Narain, is entitled to claim damages 
tthe said Chairman? It is nob assert- 
there is no evidence to suggest, that 
irman, Dr. Ram Kishen was as. 
lice in ruling against plaintiff in 
the said meeting. On the 
ot denied that he acted 

roceedings prior to the 
only after consul- 
and due consider- 
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tend Company Meetings are not lawyers” and 
mistakes arefrequently made. Dr Ram Kishen” 
is not a lawyer and he gave his decision bona 
fide and without malice and we think it 
would be most inequitable to hold that he 
was, in the circumstancas, liable to be mulcted 
in damages because Court of law subsequent- 
ly found that he had given a wrong decision 
upon a question of law which necessitated 
very lengthy arguments of learned Counsel 
for its elucidation. In connection with the 
question of damages in cases such as the pre- 
sent, reliance is sometimes placed -upon the 
judgment of Holt, ©. J., in the ‘celebrated 
case of Ashby v. White (13), where it was 
broadly laid down ube jus ibi remedium” 
and that the mere deprivation of a 
man’s legal right entitles the latter to dama- 
ges. No reference was made by learned’ 
Counsel on either side to this case, and, per- 
haps from the appellant’s point of view, ad- 
visedly, as there can be no doubt that the 
broad principle there enunciated is not now 
accépted as entirely correct. The more cor- 
rect view of the law is now admitted. to be 
that propounded by Abbott, ©. J., in the case 
of Cullen v. Morris (14). In the latter case 
the plaintiff claimed damages against the de- 
fendant as the High Bailiff of the City of 
Westminster for refusing the vote of theplain- 
tiff at the election of a citizen for the City of 
Westminster. In charging the Jury, the 
Chief Justice said, — Then if th: p'ain-iff hal 
aright to vote the question is, whether the 
action be maintainable under the circumstances 
of the case. On the part of the plaintiff, 
it has been contended that he has a main- 
tainable right of action without at all refer- 
ring to the motives by which defendant was 
influenced in rejecting his vote, and in- 
dependently of the proof of any malicious in- 
tention on the part of the defendant. On 
the part of the defendant it has been contend- 
ed thatan action is not maintainable for 
merely refusing the vote of aperson who 
appears afterwards really to have had aright 
to vote, unless it also appears that the refusal 
resulted from a malicious andimproper motive, 


“and that if the party act honestly and up- 


rightly according to the best of his judgment 
he is not amenable in an action for damagis, 


(18) 2 Lord Raymond 938; 3 IA. 320; 1 Smith L. C. 
10th Ed. 231; 14 Howell St. Tr. 695. 
(14) 20 R, R. 742; 2 Stark, 577, 
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I am of opinion that thelaw as it has been 
stated by the Counsel for the defendant is 
correct. The returning offiser is, to a certain 
deg:ee, a ministerial officer but hr is not 
so to all intents and purposes, neithe is he 
wholly a judicial officer his duties are neither 
wholly ministerial nor wholly judicial they 
are of a mixed nature. It cinnot be contended 
that he is to exercise no judgment, no discre- 
tion whatsoever in the admission or rejection 
of votes thegreatest confusion would prevail 
if such a discretion were not to be exercised. 
On the other hand, the officer could not dis- 
charge his duty without great peril and ap- 
prehension if, in consequence of a mis- 
take, he became liable to an action. It 
has been urged that Lord Holt she, with 
great honour to himself, once filled this seat, 
intimated his opiniyn that the mere refusal of 
the vote toa person entitled to vote would give 
the party a right to sue the returning officer. 
Whether he ever did say so or not we do rob 
certainly know, for the reports of that case 
are very imperfect. No one entertains a 
greater veneration for that learned Judge 
than I do, but if he did so express himself, I 
am bound to deliver my opinion that he was 
mistaken. The case alluded to [Ashby v. 
White(13)] had been tried by a Jury, and upon 
the face of the record the defendant was 
charged with malice, and when a wrib of 
error was brought the record itself was 
conclusive as to: the malice of the defend- 
ant since the Court could look at nothing be- 
yond the record.” 
This ruling was cited and approved in Ozer 
v. Child (15), in which it was heldthata re- 
turing officer was a guasi Judge, and as such 
not subject to an action for damages if he de- 
cides honestly and without malice, though 
erroneously, that a certain person is not en- 
titled to a vote. Of course, in cases when the 
defendant is a purely ministerial officer and as 
such bound to accept the plaintiff’s vote would 
be ground for an action for damages without 
any allegation of malice [See Pickering v. 
James (16)]. Buta Chairman who presides 
over a Meeting ofa Company is in no sense 
‘a purely ministerial officer; he has to decide, 
to the best of his judgment, all questions 
that arise at such meeting as to the validity 
or invalidity of certain resolutions, as to the 
(15) 26 L. J. Q. B. 151. : 


(16) L. R. 80, P. 489; 42 L. J. Ch, 217; 29 L.T, 210; 
al W. R. 786, 


was erroneous, or that it resulted 


INDIAN OASES. 525 


e 


right f persons to vote or as to their dis. 
qualifi. tion from exercising that right and 
various other difficult questions. He is, in 
the words of Abbott, O. J., “ Neith:r wholly 
a ministerial officer nor wholly a Judicial 
Officer andhis duties are of a ‘mixed nature”. 
To hold that a person who is placed in this 
responsible position is liable to an action for 
damages at the instance of any party who 
can afterwards satisfy a Court of law that a 
particular ruling on the part of the Chairman 
in such 
party being deprived ofa rightto which he was 
subscqueutly found entitled, would ba tanta- 
mount torendering it impossible for any per- 
son to accept the duties of a Chairman which 
are otherwise quite sufficiently onerous and 
dificult. Apart from authority, we could not 
possibly subscribe to any such proposition” 
and we are glad to find that authority is er- 
tirely in favourof the view which we óur- 
selves hold. 

As a result of what has been said above, we 
dismiss the appealof Ram Narain and we ac- 
cept the apreal of Dr. Ram Kishen and 
dismiss piaintiff, Rum Narain’s suit zz toto. 

As regards costs, we think the most equit- 
able order to pass is that parties bear their 
own costs in this and the lower Court. 
While we have no doubt that Dr. 
Ram Kishen acted honestly ard without any 
improper motive, we are not rrepired to s 
that he was correct in holding that plai 
had “no voting right” at the date ofthe 
ing. In our opinion both parties h 
to urge in favour of their respecti 
both appear to have been acti 
bona-fide. 










. 526 
ADHAR CHANDRA V. RAM CHARAN. 

A purchaser is not bound to pay the balance of the 
purchase-money till the vendor had put the property 
in the condition in which it was to be conveyed to 
him. 

Therefore, whether the vendor of certain property 
undertook to shift a door and to put up a fence and 
the purchaser undertook to pay the balance of the 
consideration within three months: Held, that the 
purchaser was justified in not paying the balance of 
the purchase money until the vendor had carried out 
his part of the contract, and that the purchaser was 
entitled to get back his earnest-money as the vendor 
failed to perform what he had undertaken to do. 


Rule against the decree of the Small Cause 
Court Judge of Howrah, dated September 
22nd, 1910. 

Babu Manmotho Nath, for the Petitioner. 

Babu Debendra Chandra Mallik, for the 
Opposite Party. 


Judgment.—tThis rule was granted 
upon an application by the plaintiff in the 
Court below who had sued to recover earnest- 
money paid by him to the defendants on ac- 
count of a transaction which subsequently 
fell through. On the 18th April 1909 the 
defendants agreed to sell to.the plaintiff some 
immoveable property. The price was fixed 
at Rs. 1,100 and earnest-money was paid on 
that occasion to the extent of Rs. 51. The 
document contained mutual covenants. The 
vendors undertook to shift a door and possi- 
bly also to put up a fence to demarcate the 
land to be transferred from the land re- 
ained. The purchaser undertook to pay the 
nce of the consideration within three 
s to be applied for payment to a mort- 
the property. The plaintiff, sued 
July 1910 on the allegation that 
had neither altered the posi- 
nor erected the fence. The 
the claim on the ground 
not paid the vonsidera- 
s and that consequent- 
ntract, the earnest, 
n our opinion, 
pay the ba- 
e vendors 
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hold that the plaintiff was justified in not pay- 
ing the balance of the purchase-money as the 
defendants had failed to carry out their part 
of the contract. 

The result is that this rule is, made abso- 
lute and the decree of the Court below set 
aside. There will be a decree in favour of 
the plaintiff for Rs. 51. But there will be 
no order for costs either in this Court or in 
the Court below. * 


Rule made absolute. . 


_ CALCUTTA HIGH COURT. 
Civit Ruses Nos. 601 anp 641 or 1911. 
March 7, 1911. 

Present:—-Mr. Justice Mookerjee and 
Mr. Justice Caspersz. __ 

ADHAR CHANDRA TURKAIT— 
OssecroR— Peitrioner 

. . versus 

RAM CHARAN MANDAL AND 9THERS— 


AUCTION-PURCHASERS—OpposiTE Parry. 

Bengal Tenancy Act (VIII 07 1885), s. 174—Sale in 
execution of rent decree —Deposit by judgment-debtor— 
Subsequent withdrawal of deposit— Previous purchaser, 
application by—Allegation that deposit made with his 
money—Fresh deposit allowed to be made by him, ` 

A sale was held in execution of a rent decree, and 
the judgment-debtor made a deposit under section 
174 of the Bengal Tenancy Act. Subsequently,"the 
judgment-debtor made an application for leave -io 
withdraw the deposit and thereupon the Court refused 
to set. aside the sale. Then the present petitioner 
appearéil and alleged that he had purchased the pro- 
perty long ago and that the deposit was made with his 
money. The Court dismissed his petition on the 
ground that he had no locus standi: 

Held that, in the interests of justice, the petitioner 
ought to be allowed to use the name of the judgment- 
debtor and to make afresh deposit now within seven 
days from the arrival of the record in the Court below. 


Rules against two orders of the Munsif of 
Barnipnr, one dated January 24th, 1911, reject- 
ing, on the ground that he has no locus standi, 
the application of the objector, petitioner, for 
the setting aside of the sale to the auction- 
purchaser. of the immoveable proparties of 
the judgment-debtor, the other dated Janu- 
ary 25th, 1911, granting the application of the 
judgment-debtor to the withdrawal of the 
money deposited by him. 

Babu Harendra Krishna Mukerjee, for the 
Petitioner. . 

Babu Mohini Mohan Chatterjee, for the 
Opposite Party. ý 
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Judgment.—wWoe are invited in this 


. rule to set aside an order refusing to vacate a 


sale held in execution of a rent decree, on the 
lst December 1910. Onthe 22nd December 
following, the judgment-debtor made a de- 
posit under section 174 of the Bengal Ten- 
ancy Act. Notice was, thereupon, issued to the 
decree-holderas also, the auction-purchaser. 
Neither of them objected to an order under 
that section. Butthe Court refused to set 
aside the sale because meanwhile the judg- 
ment-debtor had petitioned for leave to with- 
draw the application and the deposit. The 
present petitioner thereupon appeared and ob- 
jected. He alleged that he had purchased 
the property at a sale held in execution of a 
mortgage-decree on the llth January 1907 
and confirmed on the 14th February 1907, 


“and that, although the deposit under section 


174 had been made in the name of the judg- 
ment-debtor as required by the law, it had 


been made really with his money. The Court. 


declined to inquire into the truth of the al- 
legations of the petitioner and held that the 
petitioner had no locus standi. The result 
was that his application was dismissed. He 
thereupon obtained this rule witha wiew to 
set aside the order of the Court below. 

Itis clear that, as this case comes from the 
24-Pergannahs, under section 170 of- the 
Bengal Tenancy Act, it is not open to the 
petitioner to make an application toset aside 
the sale under Order XXI, rule 89 of the Civil 
Procedure Code of 1908. It is also plain 
that thé petitioner ig not entitled to apply 
under section 174 of the Bengal Tenancy Act, 
because he is not the judgment-debtor under 
the decree in execution of which the property 
has been sold. Butifhis allegation is -true 
that it was his money which was deposited 
by the judgmenit-debtor, it is not com- 
petent to the judgment-debtor to regile 
from the position he had deliberately taken 
up, to withdraw the application and the de- 
posit, and thus, in effect, to appropriate 
money which does not belong to him. We 
think, urder these circumstances, thab the 
petitioner is not wholly without a remedy, 
and that,in the interesis of justice, he ought 
to be allowed to use the name of the judg- 
ment-debtor, and to make a deposit now, 


` especially as neither the decree-holder nor the 


auction-purchaser has opposed the application. 


for reversal of the sale. As he offers to do go,. 


it, is needless, for the purposes of the present. 


application, to inquire whether the sum previ- 
ously deposited in the name of the judgment- 
debtor, was the money of the petitioner. The 
petitioner is satisfied if he gets an opportu- 
nity to make a fresh deposit of the amount 
required, within seven daysfromthe arrival of 
the record in the Court below. If such de- 
depositis made, the sale will stand cancelled, 
If it`is not made, the sale will stand confirmed. 
The judgment-debtor will be at liberty to 
withdraw the sum previously deposited and 
if the allegation of the petitioner be true that 
it was his money which was deposited- in the 
name of the judgment-debtor, he will obvi- 
ously have his remedy ina separate action. 

“The result is, that this rule is made abso- 
lute, the order of the Court below set aside 
and the case remanded to the Court of. first 
instance in order thatthe order of this Court 
may be carried into effect. There will be no 
order for costs. 

It is conceded that this judgment will govern 
Rule No. 641 of 1911 which is also made ab- 


‘solute without costs. 


Rules made absolute, 





CALCUTTA HIGH COURT 
Civin Routes Nos. 5448 ro 5451 or 1910, 
March 28, 1911. 
Present:—Mr. Justice Mookerjee and 
Mr. Justice Caspersz. 

Tut MAHARAJA or BURDWAN— 
- PETITIONER 
versus 
APURBA KRISHNA ROY—Oppo 


PARTY, 

Civil Procedure Code (Act V of 1908), s 
Rateable distribution of assets—"‘ Assets h 
meaning of—Execution sale—Assets h 
of purchase-money is paid—Receive 
execution—Subsequent leave ob 
valid—Rival decree-holders— 












reteable distribution allog 
exercise jurisdiction— 

Till the whole of 
sold in executio 
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Where leave was obtained to proceed against a 
Receiver after an application for execution had 
been presented and before the Court was called upon 
to make rateable distribution of the assets: 

Held, thatthe consent of the Court which appointed 
the Receiver was nota condition precedent to the 
institution of a proceeding against the Receiver, and 
that the leave and the proceeding were valid. 

Banku Behary Dey v. Harendra Nath Mukherji, 8 
Ind. Cas. 1; 15 C. W. N. 54, followed. 

Promotha Nath v. Khetranath Mukerjee, 32 C. 270; 
9 C. W. N. 247, dissented from. 

Where the judgment-debtors against whom one 
decree-holder has obtained decrees are all judgment- 
debtors under the decrees held by another, there is 
no barto rateable distribution under section 73 of 
the Code of Civil Procedure. 3 : 

Ganesh Das Bagria v, Shiva Lakshman Bhakat, 30 
C. 583 (F, BJ); Gatti Lal v. Bir Bahadur Sahai, 27 A. 
158; Ramanathan Chettiar v. Subramania Sastrial, 
26 M.179; and Chhotalal Harkison Das v. Nabibhai 
Miangi, 29 B. 528; 7 Bom. L. R. 567, followed. 

The test to be applied in a revision case is, whether 
the Court below has refused to exercise the juris- 
diction vested in it by law; it is immaterial that such 
refusal is based upon a misapprehension of the true 
effect of statutory provisions on the subject. 

Vishvambhar v. Vasudev, 16 B.708 and Ross Y. 
Pitambar, 25 A. 509, referred to. 


Therefore, where the Court below refused to 


exercise the jurisdiction vested in it, by reason of an 
erroneous interpretation of section 73 of the Code of 
Civil Procedure: Held, that the High Court was 
competent tointerfere. 

Rule against the order of the Sub-Judge 
of Hocghly, dated September 27th, 1910. 

Dr. Rash Behary Ghose and Babu Shorosht 
Charan Mitra, for the Petitioner. | 

Babus Dwarka Nath Chakravarti, Satish 
Ohandra Bhaltucharyya, Mohendra Nath Roy 
nd Hart Bhushan Mukherjt, for the Opposite 


ty. 















dgment.—Weare invited in these 
et aside orders by which the Court 
dismissed applications under sec- 
e Civil Procedure Code of 1908. 

aras itis necessary to state 
sal of the questions of law 
on a narrow compass. 
against the Muker- 
inted by this Court 
of one member 


against 
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the Mukerjees and the Receiver already 
mentioned, had taken steps to enforce his 
rights thereunder. Two of those decrees 
had been obtained by him in the Burdwan 
Court, while the other two were decrees of 
the very Court at Hughli in which the 
Roys had taken out execution. The ap- 
plications of the Maharaja for execution were 
presented to the Hughli Court before the sale 
held atthe instance of the Roys, but in the 
case -of the two decrees passed by the Bur- 
dwan Court, the necessary certificates were 
not transmitted.to the Hughli Court till 
after the sale had taken place. It is clear, 
however, upon an examination of the record 
that the applications of the Maharaja were 
completed in every respect before the Jst 


July 1910, that is, before the whole of the ` 


purchase-money had been deposited by the 
auction-purchaser. Objections were then 
taken by the Roysto the applications of the 
Maharaja for rateable distribution under 
section 73 of the Code, substantially on three 
grounds, namely, first, that as his applications 
had not been perfected before the sale held 
at their instance, they could not be entertain- 
ed under section 73; secondly, that as leave 
was not obtained to proceed against the Re- 
ceiver before the applications were present- 
ed, the Court had no jurisdiction to enter- 
tain them; and, thirdly, that as the judg- 
ment-debtors under the decrees held by the 
Maharaja were notin all respects identical 
with -the judgment-debtors under the decree 
held by the Roys, the applications could not 
be entertained under section 73. The Subor- 
dinate Judge bas given effect to the first two 
contentious and has notconsidered itnecessary 
to examine the third. The result has been 
that the applications of the Maharaja under 
section 73 have been refused. In our opinion, 
there is no room for serious controversy that 
the orders cannot be supported. 5 

In so far as the first ground is concerned, 
it is clear that, as the applications were per- 
fected before the entire purchase-money was 
deposited on the lst and 2nd July 1910, sec- 
tion 73 was applicable. That section pro- 
vides that where assets are held by a Court 
and more persons than one have, before the 


receipt of such assets, made applications to | 


the’ Court for the execution of decrees for 
the payment of monies passed against the 
same judgment-debtor and have not obtained 
satisfaction thereof, the assets, after deduct- 


| 
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ing the costs of realisation, shall ba rateably 
distributed among all such persons. The 
condition essential to attract the operation of 
‘section 73 is, that the, application to the 
Court for execution of the decrees should ha 
made before the receipt of the’ assets which 
have to be rateably distributed. It cannot be 
reasonably snggested that such assets are re- 
ceived on the date of sale, for on that date, 


only one-fourth of the purchase-money is de- 


posited- and the balance may be deposited 
ai any time within 15 days. Till the 
whole of the purchase-money has been de- 
posited, it cannot be held that the assets are’ 
held by-the Court and admit of rateable dis- 
tribution. Ifthe purchaser fails to deposit 
the balance of the purchase-money, the ‘one- 
fourth amount deposited by him may be for- 
feited and in that event afresh sale would 
be necessitated. Consequently, we must hold 
that. till. the: whole of the purchase-money 
has been deposited by the purchaser, it is 
open to ‘the decree-holders to apply for exe- 
cution. This view is 
takenin the cases of Hafiz Mahomed Ali Khan v. 
Damedar Pramanik (1) ; Ramanathan Chettiar 
v. Subramania Sastrial (2) and Aruna 
Oheliam v. Haji Sheikh Meera (3), where the 
provisions of the Codeof 1882, which were 
by no means so explicit as those of sec- 
tion 73 of the Code of 1905, were construed. 
The first ground, therefore, upon which the 
Subordinate Judge refused to entertain the 
applications, under section 73 cannot be sup- 
ported. n > 

In so far as the second reason for the dis- 
missal of the applications is concerned, it 
is, in onr opinion, equally unsustainable. 
As already explained,. leave was obtained to 
proceed against the Receiver after the ap- 
plications for execution had been presented 
and before the Court was called upon to make 
rateable distribution of theassets. The Sub. 
ordinate Jadge, under ‘these circumstances, 
held,.upon the authority of the decision of 
this Court in the case of Promatha Nath v. 
Khetra Nath Banerjee (4), that the applications 
could not’ be entertained, and that- the subse- 
quent grant of leave to the execution creditor 
to proceed against the Receiver could not 


(1) 18 C. 242. 
: (2) 26 M. 179. 
> (8) 34 M. 25; 8 M. L. T. 226; 1 M. W. N. 683; 7 Ind. 
Cas. 856. 
, (4) 82 O, 270; 9 ©, W, N, 247, 


in accord with that- 


validate the > applications presented before 
such leave could be obtained. The case men- 
tioned, however, has been dissented from in 
Banku Behary Dey v. Harendra Nath Muter- 
jee (5), in which it was ruled that, where a 
suit has been instituted against a Receiver 
without leave previously obtained from tke 
Court which appointed him, ib is open to the. 
Court to stay proceedings for a reasonable 
time so as to enable the plaintiff to apply for 
leave to proceed with the suit, because tho 
consent of the Court which appointed the 
Receiver is not a condition precedent to the 
institution of an’ action against the Receiver.. 
The same principle clearly governs cases of 
applications for execution of decrees. In our 
Opinion, it was the duty of the Court below,- 
after leave had been obtained from the Court. 
which had appointed the Receiver, fo pro- 
ceed with the application previously pre- 
sented. The second ground, therefore, upon 
which the order of the Subordinate Judge is 
based, cannot be supported. 

In so faras the third ground urged in the 
Court below is concerned, ib. has been sug- 
gested that the case should be remanded for 
further investigation. Eut it is not neces- 
sary, in our opinion, to adopt sucha courso, 
because the facts as they appear on the re- 


_cord are beyond controversy, and plainly in- 


dicate that the case falls within the princi-. 
ple recognised by a Full Bench of this Court 
in ths case of Gonesh Das Bagria v. Shiva 
Lakshman Bhakat.(G), which accords with the 
view taken in the cases of Galtz Lal ~v. 
Bahadur Sahat (7) ; Ramanathan Chetti 
Subramania Sastrial (2) and Uhhotal; 
Kisandas v. Nabibhai Mianjz (8). 
ment-debtors against whom the 
Burdwan has obtained decrees 
mont-debtors ‘under the de 
Roys. Consequently, th 
able distribution-under 
of Civil Procedure. 
We may add 
thatit was n 
interfere in 
jurisdiction 
tion cannot 
Sabordinite 
jurisdiction 
(5) 15 C. 
(6) 800. 


(7) 27 A. 
- (R) 9O R 
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erroneous interpretation of the provisions 
of section 73 of the Code. It may be ‘con- 
ceded, as ruled by the Judicial . Committee, 
in Amir Hassan Khan v. Sheo Bakesh Singh 
(9). and Muhammad Yusuf v. Abdul Rahman 
(10), that it is not open to this Court to in- 
terfere in the exercise of its revisional 
jurisdiction merely because the decision of 
the Court below is erroneous in law. On 
the other hand, it cannot be seriously disput- 
ed that the authority to interfere in the exer- 
cise of our revisional jurisdiction is not taken 
away merely because the Court ` below has 
assumed or failed .to exercise jurisdiction 
upon an erroneous construction of a statu- 
tory provision. The‘test to be applied in 
the case before us is, whether the Court be- 
low has refused to exercise the jurisdiction 
vested in it by law; it is immaterial that 
such refusal is based’ upon a misapprehension 
of the true effect of statutory provisions 
onthe subject [Vesheambhar v. Vasudev (11); 
Ross v. Pitambar (12)] 

The result, therefore, is that these rules 
are made absolute, and the order of the 
Court below discharged. The cases, will 
be remitted to thee Subordinate Judge in 
older that he may deal with them on 
the merits under section 73 of the Code of 
1908. The petitioner is entitied to his costs 
in this Court. 

We assess the hearing fee in each case at 
two gold mohurs. 
















Rule made absolute. 
9) 11 I. A. 287; 11 C. 6. à 
16 I. A. 104; 16 C. 749. 
NG B. 708. 
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A non-transferable occupancy-holding was mort- 
gaged to plaintiff. Defendant No. J, a co- -shaner 
landlord, subsequently purchased in execution of a 
money-decree for rent, the interest of some only of 
the tenants. After that the tenants sold the holding 


to the plaintiff, the mortgagee. ‘The plaintiff sued to 
recover possession: 


Held, that the defendant No.1 purchased only the 
right, ‘title, and interest of the judgment-debtors 
whose repr esentative he was, and that he could not 
raise the question of the transferability of the holding 
which could not have been raised by the tenants, 


Appeal from the decree of tha Sub- Judgé.of 
Midnapore, dated February 20th, 1909, 
affirming that of the Munsifof Dantun, dated 
Deceniber 22nd, 1907. 

Babu Tarak Ohandra Ohakravarti, for the 
Appellant. 

Babu Bipin Behari Ghosh (Senior), for the 
Bespondenta; 

Judgment. 

Woodroffe, J.—I see no ground for dissent- 
ing from the judgments of the lower Courts 
in this case. 

The defendant No.1, appellant, isaco-sharer 
landlord, wbo purchased, in execution .of 
a money-decree for rent, the interest-of some 
only of the tenants of the holding on the 15th 
July 1905. Previous to that date there has 
been a mortgage executed by the tenants in 
favour of the plaintiffs-respondents ; and 
subsequently, on the 4th April 1906, the 
tenants, in order to discharge ‘that mortgage, 
sold the holding to the plaintiffs-respondents. 
The defendant No. 1, appellant, got into 
possesgion under his auction-purchase. The 
plaintiff sued to recover possession by virtue 
of thesale to him by the tenants. 

The only question in this case is, whether 
the defendant No. 1 who, according to: his 
own case, has no title to the Jand at all, and 
relies upon the possession which he has ob- 
tained only by virtue of the sale, can be heard 
to say that the plaintiffs obtained no title 
because the holding is non-transferable. To 
my mind, tke answer to that question, is this : 

The defendant No. 1,as purchaser in the 
execution-sale, was the representative of the 
judgment-debtors. All that he puréhase, 
under these circumstances, was the right, 
title and interest cf the judgment- debtors 
ata date when there was a mortgage exe- 
cuted by the judgment-debtors. If the suit 
had been brought against the tenants, if could 
not have been contested that it would not be 
open to the tenants to say that whit they had 
sold was nothing at all, because they had no 
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righb,to sell it. Tt appears to, me that the -. 


defendant No. 1, who stands in the shoes of 
the tenants, cannot be, permitted to take up 
a different position from that which it is open 
to the tenants to take’ up; and, therefore; he 
cannot, as the lower Courts have held, raise 
the question of the.transferability of the 
holding. , 

We .need.not consider the question argued 
before us by the learned Pleader for the de- 
fendant No. 1, appellant, as to what would be 
the effect if, subsequent to the-auction-pur- 
chase, the.defendant had obtained the consent 
of the co-sharer landlords to fhe transfer. 
Possibly, the answer in such a case would have 
been this, that after obtaining such consent, 
the appellant would claim, not .by virtue of 
any purchase from the tenants and as repre- 
senting their interests but by virtue of the 
consént of the landlord. 

.. In- these circumstances I would dismiss 
this-appeal with costs. 

Carnduff, J.—I agrec. 
BNN Appeal dismissed. 





CALCUTTA HIGH COURT. 
Reeotar Oivi Appzat No, 359 of 1909. 

: May 2,1911. © 
Pre-ent:—Mr. Justice Chitty and Mr. Justice 
N. Chatterjea. 
ADMINISTRATOR-GENERAL or 
BENG AUL—P rain ripe—At PELLANT 

4 versus 
BHAGABAN CHANDRA ROY 
CHOWDHURI ano oTrunes—Derenpants— 
RESPONDENTS. 

Criminal Procedure Code (Act V of 1898), ss, 145, 
146 Attachment of property by , Magistiate—Appoint- 
ment of Collector as Receiver—Swit for declaration of 
title — Consequential relief —Specific Relief Act (I of 
1877), s. 42. | 
_ A Deputy Magistrate attached the property in 
suit, under section 146 of the Criminal Procedure 
Code, in a proceeding under section 145 between the 
plaintiff dnd the defendant, and appointed the 
Collector as Receiver of the property. The plaintiff 
instituted a suit for a declaration of his title: 

Held, that the suit was properly framed, for, as 
the possession of the property was not with the defend- 
ant, the plaintiff could not be compelled to demand 
possession from the defendant. : a 

Appeal from the decree of the District 
Judge of.Noakhali, dated July 5th, 1909. 

Mr. S. P. Stnha with Babu Jogesh Chandra 


Dey, for thie Appellant, l 


Babu Satish Chandra Ghosh, for the Re- 
spondents. j 

Judgment.—This is an appeal from 
a decree of the learned District. Judge of Noa- 
khali dismissing the plaintiff’s suit on the 
ground that ib was.. nət maintainable in itg 
present form by reason of the proviso to sec- 
tion 42 of the Specific Relief Act (Act I of 
1877}. oe l 

It appears that the Administrator-General, 
who is the plaintiff in the suit as administra- 
tor of the estate of the late Kumar Indra 
Chandra Singh Bhadur, owned a l4-annag ka 
gundas share of Purgunnah Amirabad. The re- 


“maining, l-anna 5-gundas share isowned by de- 


fendants Nos. 5U‘to 58. Defendants Nos. 1 to 
7 are lessees under the Secretary of State of 
certain lands belonging to Chur Gulya Khali. 
Adispute arose between the proprietors of 
Purgunnah Amirabad and these lessees of 
Gulya Khalias to. whether the lands in suit 
were reformations in Gitu of Mollah Mandalia, 
or whether they:.appertained to the chur of 
flefendants Nos. 1 to 7 that is, Chur Gulya 
Khali. We arë told that the Collector, on be- 
half of the Secretary of Sta‘e, has, as land- 
lord of defendanis Nos. 1 to 7, disclaimed 
any integest in the lands in dispute on be- 
half of the Secretary of State. In 1906, matters 
came to a crisis and proceedings were insti- 
tuted under.section 145 of the Criminal Pro- 
cedure Code, thé Administrator-General and 
his co-sharers and the tenants under the 
being parties on the one side, while defen 
Nos. l to 7 and the tenants under the 
parties on the other. The Deput 
trate who heard the ease was una, 
cide which of the parties was in 
he accordingly passed an ord 
146 of the Code of Crimina 
appointed the Collector 
possession of the lan 
September 1906. 
then movetl the 
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deed we cannot see how it can possibly be’ 


supported, Acting on a supposed analogy bet- 
ween proceedings under the Land Registration 
Act and an order under section 146 of the 
Code of Criminal Procedure, the learned Dis- 
trict Judge has come to the conclusion that 
the plaintiff ought to have included in his 
prayer for relief a prayer for possession 
of this property. The analogy to which he 
alludes is certainly not complete, as ap- 
pears from the decisions which he cites and 
on which he apparently relies. If an order 
is passed under a proceeding under the Land 
Registration Act which has the same effect 
as an crder under section 145, Criminal Pro- 
cedure Code, that is, to put one of the parties 
into the possession of the land, then, of course, 
the other party when filing a suit would:-have 
to claim possession from the party to whom 
it was given by that order of the Court. 
But, under section 146, Criminal Procedure 
Code, the order is different. Under that sec- 
tion the Magistrate has to decide either that 
none of the parties is then in possession, or 
that heis unable to determine which of them 
js then in such- possession. The last course 
was theone which was followed in this case. 
He also delivered over actual possession, 
pending the suit in a competent Civil Court, 
to the Collector. Itis, therefore, obvious that 
pogsession was not with the defendants, and 
the plaintiff could not be compelled to demand 
possession from them. If he had, the defend- 
ts certainly could not have given it inas- 
We, therefore, 
for these reasons, that the decree of the 
istrict Judge cannot be supported. 
ent and decree of the lower Court 
nd thg case remanded to that 
the suit upon the merits. 
get his costs of this appeal 
ndants Nos. 1 to 7, the 














CALCUTTA HIGH COURT. 
Rea@urar Civit Appear No. 405 or 1909. 
April 20, 1911. 
Present:—Mr. Justice Mookerjee and 

` Mr. Justice Caspersz. 
NAGENDRA BALA CHAUDHRANI-— 
PLAINTIFF— APPRLLANT 


versus 
Tar SECRETARY or STATE ror INDIA 


IN“ COUNCIL—D ren pant—ResPonDenv. | 

Civil Procedure Code (Act V of 1908), O. VI, r. 17— . 
Pleadings, amendment of, when to be allowed—Civil 
Procedure Code (Act XIV of 1882), ss. 284, 244, 248— 
Execution of decree—Objection that decree was made 
without jurisdiction, if can be taken in execution pro: 
ceedings—Public Demands Recovery Act (I B.C. of 
1895), ss. 15,17 (1J)—Limitation—Special period. : 

Under rule 17 of Order VI of the Civil Procedure 
Code of 1908, amendments of pleadings should be 
allowed when this is necessary for the purpose 
of determining the real questions in controversy 
between the parties, but leave to amend ought to be 
refused where the amendment is merely technical or _ 
is immaterial. 

The action taken in this case by the Court below 
in favour of the defendant to enable him ata very 
late stage of the suit to amend the written statement 
and thus to raise objections in bar to the maintain- 
ability of the suit was held to be open to criticism, 

No Court of execution can entertain the objection 
that the decree under execution is inoperative in law. 

Benode Lal v. Brajendra Kumar, 29 ©. 810; Hassan 
Ali v. Gauzi Ali; 31 C. 179; Rash Behari v. Thakur 
Joynanda, 4 C. L: J. 475; Debendranath v. Prasanna 
Kumar, 5 C. L. J. 828; Sundarappa v. Sreeramulu; 17 
M. L. J. 288; 2 M. L, T. 860; 80 M. 402; Sadindra v. 
Budan, 9 M. 80 and Ar wnachallam v Murugappa, 12 
M. 303, relied upon. 

Where a plaintiff askéd for a declaration that a 
certificate which was made by the Revenue authorities 
against-ler was entirely without jurisdiction: 

"Held, that this is not a question within the scope 
of section 244 of the Civil Procedure Code of 1882 
and that the suit was maintainable. 

-It is doubtful whether section 244 applies to! 
proceedings in execution under the Public Demands 
Recovery Act. 


Barhamdeo Narayan v. Bibi Rasul Bandi, 32 ©. 691; 
10. L. J. 860; Umed Ali v. Raj Laksmi, 33 6. 84; 10. 
L. J. 538; 10 C. W. N. 180: Hari Charan v. Chandra 
Kumar, 34 C. 787; 11 ©. W. N. 745 and Raghubans 
Sahai v. Phool Kumari, 32 C. 1180; 10. L. J. 642, re- 
ferred to. 


The plaintiff alleged that a certificate was originally 
made against certain persons, Mukherjees, to 
recover a sum due under an instalment-bond 
executed by them forthe payment of the expenses of 
certain works execut d under the Drainage Act; that 
when their estate vested in the Receiver the name of 
the latter was improperly substituted in the place of 
the Mukherjees; that finally, after the purchase by 
the plaintiff of some of the properties belonging to 
the Mukherjees from the Receiver, her name was 
substituted in the place of the Mukherjees and the 
Receiver; that the procedure adopted was wholly 
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unauthorized, and that the certificate should be 
declared invalid: 

Held, that the special period of limitation provided 
by section 15 of the Public Demands Recovery Act 


had no application to the suit, and that the procedure ` 


adopted by the Revenue authorities in substituting 
the name of the plaintiff in the certificate was with- 
out jurisdiction, 


Appeal from the decree of the Sub-Judge 
of Hoogly, dated June 14th, 1909. 


.Dr. Rash Behary Ghose and Babu Harendra 


Narain Mitra, for the Appellant, 
Babu Ram Charan Mitra, Senior 
ment Pleader, for the Respondent. 


Judgment.—This is an appeal on be- 
half of the plaintiff in a suit for declaration 
that a certificate, purported to have been made 
-against her on behalf of the Secretary of State 
for India in Council under the Public Demands 
Recovery Act, 1895, is illegal, invalid and 
made wholly without jurisdiction. The Subor- 
dinate Judge has dismissed the suit without 
any investigation into the merits, on the 
ground that the suit is barred under the 
provisions of section 244 of the Civil Proce- 
dure Code of 1882, and also under section 15 
` of the Public Demands Recovery Act, 1895, 
As the facts have not been investigated, we 
must assume the allegations of the plaintiff, 
as made in her plaint, to be correct and de- 
termine thereon whether the suit is barred, 
as held by the Subordinate Judge. Now, the 
case for the plaintiff is that, on the 16th 
-April 1905, she purchased the property. des- 
cribed in the schedule to the plaint, ata sale 
held by a Receiver appointed by this Court 
on its original side. The property in ques- 
tion belonged to a family of Mukherjees, some 
ef whom had instituted a suit for partition on 
the original side of this Court in 1899. Dur- 
ing the pendency of this suit, a Receiver was 
appointed, and under the direction of the 
Court, @ portion of the estate was sold for 
liquidation of the debts of the estate. Thesale 
at which the plaintiff purchased has been daly 
approved and confirmed by the-Court.: Seve- 
ral years before the purchase of the. plaintiff, 
steps appear to have been taken in the shape 
of the Rajapur Drainage Scheme, under the 
Bengal Drainage Act, 1880, for the improve- 
ment of various properties, which, it is alleged, 
included the property subsequently purchased 
by the plaintiff. For the payment of the ex- 
penses of the works executed under the Drain- 


Govern- 


age Act, three: of the Mukherjees ‘gave ihe -` 


Secretary of State for India in Council an in- 


stalment-bond on the 4th February 1898. 
The Mukherjees made default in payment 
of the sums due under the instalment: bond, 
and thereupon a certificate was prepared by 
the Collector against them, numbered as Cor- 
tificate No. 507 of 1900-01. 16 appears that, 
subsequently. when the estate of the Mukher. 
jees passed into the possession of the Receiver, 
his name was substituted in the certificate in 
the course of the year 1903-4 and later on, 
after the purchase by the plaintif, her name 
was substituted on the record on the 9th 
July 1906 in place of the Mukherjees and the 
Receiver. The plaintiff objected before the 
Revenue authorities that this procedure was 
wholly unauthorized ; and that the Certificate 
Officers had no jurisdietion to introduce her 
name into a certificate against the Mukherjees 
for recovery of money due from them under 
the instalmentb-ond. This objection was 
overruled on the 17th January 1907. On 
appeal to the Commissioner, the order was cone 
firmed on the 12th April following; and an 
application, to the Board of Revenue for revi- 
sion of this order, was rejected on the 3th 
Augusi 1907. On the ilth November 1907 
the plaintiff commenced ‘the present action 
for declaration that the proceedings of the 
Certificate Officer were illegal, invalid and 
‘without jurisdiction. She also asked for a de. 
claration that neither she herself nor the pro- 
perty purchased by her was liable for th 
sum due‘from the Mukherjees under t 
instalment bond. On behalf of the Secreg 
of State for India in Council the clai 
resisted on various grounds, amon 
it is sufficient to mention two, n 
that the Certificate Officer h 
substitute successively the 
Receiver and of the plaint; 
Mukherjees in the cert 
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nò evidence in, the matter but has given: 
effect to the twò objections in bar just men- 
tioned. The plaintiff has” appealed’ to’ this 
‘Court; and on her behalf the decision of the 
Subordinate Judge has-been challenged on 
three grounds, namely, first, that the Sub- 
ordinate Judge ought not to have practically 
allowed the written statement to be amended 
at a very late stage of the suit, and thus en- 
‘abled the: defendant to raise objections i in bar 
mot taken in ‘the original written statement ; 
secondly that the ‘suit is not barred under 
section 244'0f the Civil Procednte Code jand 
thirdly ‘that section 15 of the Public Demands 
Recovery ‘Act of 1895 is no bar to the main- 
tenance of the sdit. ; 
In 'so far as the first'of these -objedtions” is 
concerned, there is, inour opinion, consider- 
able force'in‘it. The -principlé is well-set- 
` tled that,- under’ rule 17 of Order VI of the 
Code of 1908; amendments of pleadings should 
be allowed when’ they. may.be necessary for 
the purpose of determining the real questions 
jn contróversy between the parties [see Collette 
v. Goode (1)liin other words, leave to 
amend ought to be refused where the amend: 


mentis merely technical or is immaterial. 


This rule has been carried so far that, in 
“James ‘vy. Smith (2), when a defendant had 
pleaded ` section 4 of the Statute of Frauds, 
he was not allowed to-amend the pleading 
with a‘ view to- avail himself of‘ section 7. 
he defendant was bound to plead the 
\tute, and was not obliged tol plead thé 
cular section, but as-he had ‘relied on a 
r-section of thé Statute, it was ruled 
uld not renounce the position taken 
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“have beei Waived; and it conld kawo “peet 
obligatory upon the Court to dismiss the . 
suit even if-thə defendant- had not: reliéd 
upon the plea of limitation. It ‘may be a 
matter for controversy whether that doctrine 

ought to be. extended to the special -rale 
of limitation embodied in section 15 ‘of: the’ 
Public Demands Recovery Act, 1895.. It is 
worthy of note, that, in other systems of” 
jurisprudence, | the view has been maintained, 

that ifa defendant to whom defence of the’ 
Statute is open, omits through -inadvertence — 
to plead it, the Court may-allow an amend- 

ment of the pleadings and thus enable the 
defendant to avail himself of the’ defencé” ‘of 
the Statuie, if thë Court is of opinion that 
the ‘plea’ of the Statute ‘is, in ‘the ` circum- 
stances, a meritorious one [Archbold 4 ve Earl 
‘of Howth (5) ; Bone v. Smith’ (6).] Under 
these cireumstinces, the action’ taken ` by, 
the’ Subordinate Judge’ in favour’ ‘of ‘the 
defendant, to enable him ab a very later 
stage of the'suit, to amend the written state- 
meént and thus to raise objections in bar tô 
the ‘maintainability of the suit,” is at’ least 
open to criticism. It is not necessary, how: 
ever, to deal with this aspect, ‘of the’ matter 
further, because we are clearly of opinion that 
the view taken by the Subordinate ‘Judge | as 
to the soundness of the two objections i in bari is 
wholly unsustainable. 


In so far as-the.second ground ürged on 
behalf of the appellant is. concerned, .it has 
been argued that no question. can possibly 
arise as to any, application of section 244 of 
the Civil Procedure Code to the present suit, - 
The plaintiff seeks for a declaration that the 


_ certificate has been made by the, Revenue 


Authorities, as against her, e entirely “without 
jurisdiction. This is obviously.not a question 
within the scope of section 244. Tt has: been 
repeatedly pointed out, that no Court of exe- 
cution can entertain an objection “that. the 
decree under execution: is inoperative 
in law. [Benode Lal v. Brojendra Kumar, 
(7); Hassain Ali v. Gauzi Ali (8); Rash 
Behari v. Thakur Joynanda (9); ` Debendra 
Nath v. Prosanna Kumar (20); ak PpA 


(8 (1864) 16 Ir. 6, I. R. 420. so Pgs, 
6) (1867) I, R. 20. L. 244, f 


(7) 29 C. 810. He ee E 
. (8) 810.17. 2 20 t To OS 


(9) 40. Led. 475. > NG bs uae 
(10) 50. L. J. 828, 
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v. Sreeramulu - (11); Sudindra v. Budan 
(12); and Arunachallam v. Murugappa (18). 
The question which the plaintiff seeks to raise 
hére, is that the certificate, sought to be made 
‘against her by the Revenue Authorities, has 
been made wholly without jurisdiction. A 
question of this description cannot possibly 
be tried by an execution Court, and the 
Subordinate Judge appears to have overlook. 
ed the elementary principle that no question 
touching the validity of a decree, can be raised 
in the course of proceedings in execution of 
that decree. But even ifthe point was one 
which might be deemed included within the 
. Scope of section 244, the question whether 
section 244 isa bar toa suit of the present 
description, is by no means free from diffcal- 
ty. The Subordinate Judge relies upon the 
cases of Berhamdeo Narayan v. Bibi Rasul 
Bandi (14); Umed Ali v. Raj Lakshmi (15) and 
Hari Charan v. Ohandra Kumar (16) as 
authorities for the proposition that section 
244 of the Civil Procedure Code applies to 
execution proceedings under the Public De- 
mands Recovery Act. But he has overlooked 
that the contrary view has been maintained 
in the case of Raghubans Sahai v. Phul Kumari 
(17). In this divergence of judicial opinion 
it was not right for the Subordinate Judge to 
dismiss the suit summarily on the ground 
that it was not maintainable by reason of 
section 244; in fact, the Subordinate Judge 
appears to us to have very imperfectly ap- 
` preciated the difficulty of the questions which 
he assumed arose for his consideration. The 
second ground upon which the judgment 
of the Subordinate Judge is assailed, must 
consequently prevail. t 


In support of the third ground taken on 
behalf of the appellant, it has been urged. 
that section 15 of the Public Demands Re- 
covery Act has no application to the circum- 
stances of the present case. That section, 
read with section 17, sub-section (1), shows 
that the suit contemplated isa suit in a 
Civil Court for cancellation of a certificate 
duly made. Herethe allegation of the plain- 


(11) 17 M. L. J. 288; 2 M. L, T. 360; 30 M. 402, 
(12) 9 M. 80. 

(13) 12 M. 503. 

(14) 32 C. 691; 1 C. L. J. 360. 

(15) 880. 84; 1 C. L. J. 588; 10 C. W. N. 180. 
(16) 34 C. 787; 11 0. W. N, 745. 

(17) 10. L. J. 542; 32.0, 1180, 


_ original certificate h 


tiff-appellant is that the certificate has not 
been duly made; and that in fact, the pro- 
cedure adopted by the Revenue Authorities has 
been strictly without jurisdiction. The plajn- 
tiff contends thata certificate was originally 
made against the Mukherjees for recovery 
of a sum due under the instalment-bond 
executed by them; that when their estate 
vested in the Receiver, the name of the latter 
was improperly substituted in the place of 
Mukherjees, and finally, that after her own 
purchase, her name was, ina wholly unautho- 
rised manner, Substituted in the place of the 
Mukherjee and the Receiver. The plaintiff 
argues upon these allegations that the proce- 
dure adopted was never contemplated by the 
framers of the Public Demands Recovery 
Act; and that, even if it is, assumed that a 
certificate had the force of a decree for certain > 
specified purposes, there is no provision of .~ 
the law under which her name could be sub= 
stituted in the place.of the Mukherjees as the 
judgment-debtor. This aspect of the case has 
not been at all appreciated by the Subordinate 
Judge. It is difficult to perceive how the 
provisions of section 234 or 248 of the Civil 
Procedure Code under colour of which the 
Revenue Authorities appear to have acted, 
could have any possible application to the 
circumstances of the case before us. The 
original judgment-debtors are not dead: the 
Receiver also is alive. Upon what conceiv- 
able principle, it may well be asked, can th 
present plaintiff be substituted in the cer, 
ficate as the legal representative of the 
nal judgment-debtors ? The princip 
underlies the decisions of this Cou 
cases of Poorthitlal.v. Sabeerun, 
Dhuronidhur Sen v. Agra Bank 
edly militates against th 
plaintiff could be treate 
sentative of the Mukerj 
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ceivable that th 
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to bear‘in mind that, as repeatedly ruled by 

this Court. and by the Judicial Committee, for 

the validity of a certificate under the Public 

‘Demands Recovery Act, the essential pre-re- 

quisiteisa strict compliance with the pro- 

` visions of the Statute [Gujraj v. Secretary of 

Stute (20) ; Mahomed Abdul Hat v. Guiraj 

(21) ; Bazj Nath v. Ramgat (22) ; Batj Nath 

v. Ramgat (23)]. In any event, the suit as 

framed seeks for a declaration that the certi- 

ficate has not been duly made against the 

plaintiff. To-asuit of this description, the 

special period of limitation provided by sec- 

tion 15 of the Public Demands Recovery Act 

has no imaginable application. in. support 

„ of this view, the Subordinate Judge, we ob- 

serve, placed reliance upon the case of Gopal 

Das v. Hardeo Das (24). But that case was 

\ of an entirely different description and was 

for the reversal of a sale held in execution 

ofa certificate. A careful pernsal of the 

judgment would have ‘shown to the learned 

Subordinate Judge that the case had no 

direct bearing: upon the question raised be- 

fore him. The third ground upon which the 

decision of the Subordinate Judge i is assailed 
must consequently prevail. 

The result, therefore, is that this appeal 

is allowed and-the decree of the Subordinate 

Judge set aside; the case is remanded to 

him for trial on the merits upon such evi- 

dence as my be adduced by the parties. The 

appellant is entitled to her costs in this 

urt. The costs inthe Court below will 

the ultimate result. Under section 13 

Jourt Fees Act, we direct that the 

paid by the plaintiff upon the me- 

f appeal presented by her to this 
rned to her. 
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CALCUTTA HIGH COURT. 
Misczitaneous Civit APPEAL No, 235 
or 1910. 

April 21, 1911. 

Present :—Mr. Justice Mookerjee and 
Mr. Justice Caspersz. 

BISWA NATH PROSAD MAHATA— 
DECRER-HOLDER—APPELLANT 
versus 


BHAGWANDIN PANDEY—Joremenrt- 
DEBTOR—RESFONDENT. 


Buecution of decree—Objection that decree invalid, if 
can be taken in execution—Mortgage-decree by consewt— 
Instalment-decree—Order absolute—Waiver by judg: 
ment-debtor—Transfer of Property: Act g V of 1882), 
ss. 88, 89. 

It is not open to a Court of execution to consider 
the validity of the decree of which execution is 
sought. 

And a judgment-debtor cannot in execution pro- 
ceedings object that the decree hag not been parsed 
by a Court of competent jurisdiction. 

Nagandra Bala-Chowdhurani v. Becr etary of State, 10 
Ind. Cas, 582; relied upon; 

A mortgage-decree was passed by consent in those 
terms: “The judgment-debtor is to pay Rs. 1,200 to 
the decree-holder by instalments of Rs. 15 a mouth, 
upon failure to pay three instalments, the decree- 
holderis to become entitled to take out execution 
without any order absolute”: 

Heid, that as the mortgage-decreo was payable by 
instalments, it was not a decree in the terms of sec- 
tion 88 of the Transfer of Property Act and therefore 
provisions of section 89 were inapplicable. 

Bechoo Singh v. Bichharam Sahu, 1 Ind, Cas, 677; 
10 C. L. J. 91, referred to, 

An order absoluté-is entirely for tho benefit of the 
mortgagor, and ifthe deliberately waives his right in 
this behalf, itis not open to him subsequently to 
turn round and contend that the decree-holder is not 
entitled to execute the decree. without an order 
absolute. 


Appeal from the order of the District 
Judge of Moziffarpur, dated February 2st, 
1910, confirming that of the Munsif of 
Mozaffarpur, dated June 22nd, 1909. 

Babu Provash Chandra Mitter, for the Ap- 
pellant. 

Babu Buldeo Narain Singh, for the Reapond- 
ent. 

Judgment.—We are invited in this 
appeal to set aside an order by which the 
District Judge, in concurrence with the Coort 
of first instance, has refused execution of a 
mortgage-decree made by consent of parties 
on the 5th February 1902. The judgment- 
debtor, now respondent, objected to the exe- 
cution of the decree, substantially on three 
grounds; namely, first, that the decree was 
made without jurisdiction, ‘secondly, that the 
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decree had not been made absolute; and 
thirdly, that the application for execution was 
barred by limitation. The Courts below have 
concurrently held that as the decree has not 
been made absolute, it was incapable of exe- 
cution. Upon the present appeal by the 
decree-holder, the learned Vakil for the judg- 
ment-debtor has sought to support the deci- 
sion of the Courts below not only on the 
round mentioned but also on the additional 
ground, which wasoverruled by both the Courts 
below, that as the decree was made without 
jurisdiction, it was incapable of execution. 
Two questions, therefore, require consideration 
namely, first, whether the objection can be 
entertained in these proceedings that the dec- 
ree is incapable of execution because it was 
made without jurisdiction; and secondly whe- ` 
ther it can be executed although it has not 
been made absolute. | - 
_ In so far as the first of the points is con- 
cerned, it is manifest that it does not arise 
for examination in execution proceedings. As 
pointed out by the Court in the case of - 
[ Nogendra Bala Chowdhrant v. The Secretary of 
tate for India (1)], where the earlier author- 
ities on the point will be found reviewed, it 
is not open to a Court of execution to consider 
the validity of the decree of which execution 
is sought. The learned Vakil for the respond- 
ent has, however, suggested that it is com- 
petent to a Court of execution to refase ege- 
cution of a decree on thg ground that it was 
not passed by a Court pf competent juris- 
diction. We are unable to accept this conten- 
tion as well founded. Section 4& of the 
Indian Evidence Act provides that any party 
to a suit or other proceeding may show that 
any judgment, order or decree ,which is rele- 
vant under section 40, 41 or 42 and which has 
been proved by the adverse party, was de- 
livered by a Court not competent to deliver 
it or was obtained by fraud or col- 
lusion. The application of this rule, it 
will be observed, is limited only to cases in 
which a decree is treated as relevant under 
section 40, 41 or 42 of the Indian Evidence 
Act. None of these sections has any applica- 
tion to execution proceedings. Section 40 / 


deals with the question of relevancy of a i 


judgment, order or decree as barring a second 
guit or trial. Section 41 relates to the relevancy 
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effect of judgments relating to matters 
of a public nature. When, however, an 
application is made for execution of a 
decree, the execution proceeding is a 
continuation of the suit, it is incumbent 


upon the Court to execute the decree, because 

it is the duty of the Court to give to the 
successful party the fruits of the litigation. 
Consequently, the principle which underlies 
the case of Rajib Panda v. Lakhan Sendh 

(2) and Nistarini v. Nundo Lall (3), has no 
application to proceedings in execution of dec- 
rees. The inference is irresistible that it was 
not open to the judgment-debtor to take ex- 
ception to the execution of the decree upon 
the allegation that the decree had not been 
passed by a Court of competent jurisdiction. 

` In so faras the second objection taken by “ 
the judgment-debtor is concerned, it is, in/ 
our opinion, entirely unsubstantial. The dezi 
ree was made by consent of parties on the 
5th February 1902, and was in these terms. 
The judgment-debtor was to pay Rs. 1,200 to 
the decree-holder by instalments of Rs, 15 

a month; upon failure to pay three instalments 
the decree-holder was to become entitled to 
take out execution, without any order absolute. 
It is contended on behalf of the decree-holder 
that the contingency contemplated by the 
parties has happened and he is entitled to take 
out executicn without any order absolute. In 
reply, itis argued by the judgment-debt 
that unless an order absolute is made u 
section 89 cf the Transfer of Property 
the decree is incapable of executio 
is, in our opinion, a two-fold ang 
contention. In the first place, 
decree was payable by instal 
consequently not a decree j 
88 of the Transfer of P 
as explained in B 
Sahu (4), the provigg 
their very ter 
second place, 
inherent j 
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minary decree has been satisfied. Conse- 
quently, when an application for an order 
absolute is made by the mortgagee, decree- 
holder in a case not falling strictly within 
the letter of section 88 of the Transfer of 
Property Act, as it is entirely for the benefit 
of the mortgagor, it is competent to 
the Court to give notice to the judg- 
ment-debtor and to deal with the appli- 
cation on the merits. But it does not follow 
that an order absolute is necessary in the 
case of every conditional or contingent decree; 
at any rate, there is nothing to debar the 
judgment-debtor from waiving the advantage 
of an order absolute, because there is nothing 
to prevent the parties to a litigation from 
waiving the advantage ofa particular law 
or rule, if that law or rule is not based on 
public policy and is intended solely for the 
benefit or protection of an individual in his 
private capacity [Bechoo v. Bichharam (4)). 
As wehave already explained, an order ab- 
solute is entirely for the benefit of the 
mortgagor, and if he deliberately waives his 
right inthis behalf, it is not open to him sub- 
sequently to turn round and contend, as is 
done in this case, that the decree-holder is 
not entitled to execute the decree without an 
order absolute. It follows, therefore, that the 
two grounds on which execution is resisted 
are wholly unfounded and must be overruled. 
The question of limitation, however, has not 
n considered by. the District Judge, and 
be investigated. Wemay add that it 
een suggested here thatany payments 
made by the judgment-debtor to- 
isfaction of the decree, butif any 
have been made, it will be 
ment-debtor to prove them 












is appeal is allowed 
rict Judge set aside, 
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CALCUTTA HIGH COURT. 
Civin Rere No. 5044 or 1910. 
March 3, 1911. 
Present :—Mr. Justice Mookerjee and 


Mr. Justice Caspersz. de 
DEOSARAN LAL SINGH—Jopement- 
DEBTOR— PETITIONER ia 

versus 


PRAYAG RAM SAHU—Decrer- HOLDER— 


Opposite Party. 

Execution of decree—Decree obtained in Sonthal 
Parganahs—No arrest in execution—Transfer of decree 
to Court outside Sonthal Pargannahs— Whether decree 
may be executed by arrest of judgment-debtor. 

A decree which was obtained inthe Court of the 
Deputy Collector of Deoghur in the Sonthal Pargannahs 
and which could not have been executed by the arrest 
of the jadgment-debtor if it had been executed in 
any of the Courts inthe Sonthal Pargannahs, may be 
executed by his arrest, when it is transferred to any 
Court for execution outside the Sonthal Pargannahs. 


Rule against the order of the District 
Judge of Patna dated November 29th, 1910. 

Babu Surrendra Nath Ghoshal, for the 
Pétitioner. 

Babu Chandra Sekhar Prosad Singh, for the 
Opposite Party. 

Judgment.—In this rule we are 
invited by the judgment-debtor to set aside 
an order for his arrest, made in execution 
of a decree obtained against him on the 81st 
March 1908 in the Court of the Deputy 
Collector of Deoghar. The decree-holder 
obtained a consent decree for money against 
the petitioner and subsequently applied*for 
transfer of the decree to the Court of the 
Mansiff of Bankipore. The application for 
transfer was granted and a certificate of the 
amount due was forwarded in due course. It 
is argued before us, that inasmuch as this 
decree, if it had been executed in any of the 
Courts in theSonthal Pargannahs, could not 
have been executed by the arrest of the 
judgment-debtor, the decree-holder is not 
entitled to ask for his arrest even if the 
decree is under execution in the Bankipore 
Court. There is, in our opinion, no force in 
this contention. 

Under section 3 of Regulation III of 1872 as 
amended by Regulation III of 1899, sections 
223 to 228-of the Code of Civil Procedure 

\ of 1882 are applicable to Courts in the Sonthal 
Pargannahs. The corresponding sections of the 
Code of 1908, namely, sections 39 to 42 are 
consequently applicable. It was thus coma 
petent to the Deoghar Court to transfer the 
‘decree under section 39, sub-section (1), 
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clause (d). It cannot be disputed, therefore, 
that the order for transfer was made with 
jurisdiction. Now, section 42 provides that 
the Court executing a decree sent to it shall 
have the same powers in executing such 
decree as if it had been passed by itself. It 
is not disputed that if this decree had been 
passed by the Bankipore Court it could have 
been executed by the arrest “ok the judg- 
ment-debtor. Thejudgmoent-debtor, therefore, 
may be arrested in execution of this decree, 
although it was -originally passed by the 
Deoghur Court. 

The result is that the view taken by the 
Courts below is affirmed and this rule 
discharged with costs.. We assess the 
hearir g fee at one gold mohur. 

Rule dischar ged. 


CALCUTTA HIGH COURT. 
Civ RULE No. 1426 or 1911. 
March 30, 1911. 
Present :—Mr. Justice Mookerjee and 
Mr. Justice Caspersz. 
SHEO PARSAN RAI—JUDGMENT-DEBTOR— 
PETITIONER 
versus 

Babu BISHUN PARGASH NARAIN 


SINGH— DECREE- HOLDER—OPPOSITE PARTY. 

Bengal Tenancy Act (VIII of 1885), ss. 153, 1584 
—Ewecution of decree—Decree made by special officer— 
Order in.execution made by officer not specially em- 
powered — Appeal, whether .lies—Deposit under s, 1534 
— Decree executed for whole amount without deducting 
amount deposited under s. 153A. 

The test to be applied i in determining whether an: 
order in execution is appealable - under c clause (b) of 
section 153 of the Bengal Tonancy Act, isthe quali- 
fication of the officer who passed that order and not 
that of thé’ officer who passed the decree in the suit. 

Therefore, when an order for the reversal of a sale 


in execution of a. decree.is made.by an officer: not’ 


specially, empowered to exercise final jurisdiction, the 
order is open to appeal although the decree was 
made*by an officer specially empowered. 

Although section 153A of the Bengal Tenancy Act 
docs. not specifically prescribe the mode of applying 
the money deposited by a person at whose instance 
an ew parte decree is set aside, yet it is reason- 
ably clear that the intention of the Legislature was 
that if at re-trial the decree is ultimately made 
in favour of the landlord, he should, in the first 
instance, apply the sum deposited towards satisfaction 
of hisdecree and take out execution for the balance 
only of the judgment-debt. 


Rulé against the order of the Sub-Judge of 
Mozaffarpur, dated December 15tb, 1910, 
reversing that of the Munsif of Motihari, 
dated June 21st, 1910, 
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Babus Baldeo Narain Singh and 
Chandra Sarkar, for the Petitioner. 
Babus Mohendra Nath Roy and Krishna 
Prosad Surbadhikari, for the Opposite Party. 
Judgment.—wWe are invited in this 
Rule to set aside an order by which the 
Court below, in reversal of an order of the 
original Court, has directed an execution- 
sale to be confirmed. It appears that on the 
15th August 1905 thelandlord, opposite party, 
obtained an ex parte decree for rent against 
the petitioner. He took out execution of this 
decree and brought the holding to sale. On 
the 13th May 1908, uponthe application ofthe 
tenant, the decree and the sale were set aside. 
At the same time, under section 153A of the 
Bengal Tenancy Act, the tenant deposited 
a sum of Rs. 46-10 6 to the credit of the 
Jandlord-decree-holder. This sum repre- a 
sented the amount for which execution bad, 
been taken outat that stage. The suit was 
re-heard andon the 14th September 1908, 
the landlord obtained a decree. This decree 
substantially affirmed the previous decree but 
as costs were awarded on ahigher scale, the 
landlord became entitled to recover Rs. 63-13. 
The landlord then took out execution 
for the whole of the sum ; in other words, he 
ignored the amount which at his instance the 
tenant had been compelled to deposit in his 
favour on the 12th May 1908. ‘The sale took 
place on the 8rd March 1909. The landlord 
was the sole bidder on the occasion, and 
purchased the property for the amount 
under his decree, namely, Rs. 68-13- 
worthy of note that in the sale prog 
the property had been valued at 
although subsequently he offer 
pect thereof for the whole o 
debt. Thesale was confi 
April 1909. 


Jotish 
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decree for arrears of rent obtained by the 
landlord, and he impugned the validity of the 
sale on the ground of fraud and material 
irregularity in its conduct. The Court of 
first instance found in his favour and direct- 
ed the sale to be set aside. Upon appeal 
the learned Subordinate Judge has reversed 
that decision and directed the confirmation of 
the sale. 

On behalf of the judgment-debtor, we have 
been invited to set aside the order of the Sub- 
ordinate Judge on two grounds, namely, first, 
that the appeal preferred to him was incom- 
-petent under section 153 of the Bengal“ Ten- 
ancy Act; and secondly, that there has been no 
proper trial of the appeal on the merits. 

In suppurtof the first ground, it has been 
urged that as the decree, of which execution 
was taken ont, was made by an officer specially 
empowered by the Local Government to exer- 
cise final jurisdiction, no appeal lay against 
the order for reversal of the sale held in exe- 
cution of that decree. In support of this 
proposition reliance has been placed upon the 
case of Shyama Charn Mitter v. Debendra 
Nath Mukerjee (1). It has further been con- 
tended that the effect of the decision of a 
Full Bench of this Court in Kali Mandal v. 
Ramsarbaswa Ohakravarti (2) has been con- 
siderably qualified, if not completely destroy- 
ed, by the explanation added to section 153 
of the Bengal Tenancy Act by Act I of 1907 
.C.) In answer to this contention, it has 
argued by the learned Vakil for the 
, opposite party, that as the order for 
the sale was made by an. officer 
empowered to exercise final 
eorder wes open to appeal, 
momaterial that the decree 
officerspecially empower- 
he contention advanced 
he petitioner is un- 
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rupees”. It may be conceded that according 
tc thecase of Shkyama Oharon Mitter v. 
Debendra Nath Mukerjee (1) the term “suit” 
in ‘section 153 includes execution proceedings, 
and that consequently the provisions of the 
section apply not merely to orders madein the 
course of a suit strictly so-called but also to 
orders madein the course of execution proceed- 
ings. It may also be conceded that theeffect' of 
tha-decision of the Full Bench in the casé of 
Kali Mandal v. Ramsurbaswa Ohuckerbutty 
(2) has been considerably restricted by 
virtue of the -explanation subsequently add- 
ed to section 153. But, still, the question 
arises whether the test to be applied to de- 
termine whether an order is appealable 
under clause (b) of section 153 is the quali- 
fication of the officer who passes that order 
on the qualification of the officer who passes 
the decree in the suit. In our opinion, 
there is no room for controversy that-whe- 
ther an appeal lies or not must be determin- 
ed with reference to the qualification of the 
officer who passes the order against which 
the appealis preferred. The language of 
section 153 cannot-possibly admit of the in- 
terpretation suggested by the learned Vakil 
for the petitioner, namely, that if the decree 
in the suit has been passed by ar officer 
empowered to exercise final jurisdiction every 
order made in execution of the decree is final, 
irrespective of the qualification of the officer by 
whom: such order may subsequently be passed. 
We must hold, consequently, that the first 
ground upon which the decision of the 
Subordinate Judge is assailed cannot be sus- 
tained. ; 

In so far asthe second ground urged by 
the learned Vakil for the petitioner is con- 
cerned, it is argued thatthe case has not 
been properly tried by the Subordinate 
Judge and that he has overlooked many 
important considerations, with the result 
that he has arrived at an erroneous and 
unjust decision. In our opinion there is 
considerable force in that contention. The 
Sabordinate Judge, in the first place, has 
taken an erroneous view of the fundamental 
point in the case. As we have already 
stated, the tenant-judgment-debtor on the, 
13th May 1908 made a deposit of Rs. 46-10-6 
to the credit of the landlord when an order 
for reversal of the ex parte decree and the 
sale held on the basis thereof was made 
in his favour. ` The Subordinate Judge hag 
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held that the landlord was not bound to 
allow credit to the tenant for the deposit so 
made. No doubt, section 153A does not speci- 
fically prescribe the mode of application of 
the money deposited by the person at whose 
instance the ex parte decree has been set aside. 
But it is reasonably clear that the inten- 
tion ofthe Legislature was that if, at the 
re-trial, the decree is ultimately made in 
favour of the landlord, he should, in the 
first instance, apply the sum deposited to- 
wards satisfaction of hisdecree. In the case 
before us, anexamination of the record shows 
that the deposit was made to the credit of 
the landlord, Consequently, it was not open 
to the judgment-debtor at any stage subge- 
quent to the deposit, to apply the money for 
his own benefit. As the money was de- 
posited to the credit of the landlord, he 
was, in our opinion, bound to apply it in 
part satisfaction of the decree ultimately 
made in his favour, and was entitled .to 
take out execution for the balance only 
of the judgment-debt. In the second place, it 
is clear that the Subordinate Judge bas, 
completely overlooked the bearing of the im- 
portant circumstance that no application was 


made for delivery of possession by the land-: . 


lord till some months after the decree had 
been made and the sale had taken place. As 
we havealready stated, the writfor delivery of 
possession was not issued till the 18th Novem- 
ber 1909. The first attempt was infructnous 
by reason of the default of the decree-holder 
himself and possession was not delivered till 
the 18th December. Two days later, the 
judgment-debtor made an application for re- 
versal of the sale, and he contended that he 
had been kept by the fraud of the decree- . 
holder from the knowledge of his right to 
have the sale set aside. The Subordinate 
Judge has not considered the truth of these 
allegations, but has examined the case from 
the opposite point of view. He has stated 
that the decree was made after contest, and 
that, upon the evidence, it was clear to him 
that the execution proceedings had taken 
place regularly. He has also relied upon the 
circumstances that mention was made of this 
salein the plaintina subsequent suit institut- 
ed by the landlord against the tenant and 
that the inference was irresistible that the 
tenant muat have read the plaint and ‘have 
been thus apprised of the sale, earlier than 
the 18th December 1909. But there is no. 
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evidence to show that the allegations in the 
plaint were ever brought to the notice of the 
tenants. What thus appears at first sight to 
be afinding of fact by the learned Judge 
turns out, upon examination, to be based upon 
no evidence atall. It cannot also be over- 
looked that the landlord valued the property 
at Rs. 30 for the purpose of an entry in the 
sale proclamation, although he was himself 
prepared at a subsequent stage to offer a bid 
for Rs.68. The Subordinate Judge has over- 
looked the bearing of this circumstance and 
has also failed to consider that there was no 
bidder present at the sale except the Jandlord 
himself, As regards the value of the property, 
the Court of first instance found that the hold- 
ing, which comprises 7 lighasand 10 cottahs, bad 
been purchased by the landlord for Rs. 68. 
The Court also found that the ordinary rate 
at which lands of this description are sold i 
that part of the country is Rs. 50 a big 
The Subordinate Judge has not examine 
part of the case, but, upon what mat 
are not aware, has stated tha 
property must be at least Rs., 



































of the value by the landlord for 
the sale proclamation, and tha 
chased the property at less 
value. 

Upon a review, then, of the w 
appears that the landlord took 
for a larger sum than he was en 
he deliberately mis-stated its vali 
proclamation and in the absence 
petitors purchased it for a smal 
its real value; and finally he 
frained from taking out wri 
possession for several m 
had taken place. T 
which the propert 
do not bear car 
nate Judge, w 


opinion, 
proper tr 
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TARABATI KOER V. JAGDEO NARAIN. 


CALCUTTA HIGH COURT. 
Civin Bute No. 4649 or 1910. ` 
, March 24, 1911. ` 
Present: —Mr. Justice Mookerjee and 
Mr. Justice Caspersz. | 
TARABATI KOER—PLAINTIFE— PETITIONER 
versus 
Lala JAGDEO NARAIN AND oTHERS— 


DEFENDANTS— OPPOSITE PARTY. 

Limitation Act (IX of 1908), s. 12—Appeal—Appit- 
cation jor copy of judgment and: decree—Decree not 
veady—Oopy of judgment delivered- Application for 
copy of decree to be treated as pending—Time between 
daté of signing decree and date when copy of decree 
was ready to be deducted— Revision petition tretted as 
memorandum of appeal. 

‘A suit was dismissed, by the first Court in which 
it was instituted on June 30th 1910, on July 2nd, 
1910, the plaintiff with a view to file an appeal 
applied for copies of the judgment and decree. He 
filed a certain number of folios and the prescribed 
Court-fee. The copy of the judgment was ready on 
ly 8th, but the decree had not then been signed 
e Judge. On that date one unused folio as also 
foes of the value of Rs. 8 were réturned to 
decree was signed on July 11th, and on 

olai made a fresh application for a 
| This copy was ready cn July 
A? nis appeal on August 17th, but it 
the ground that it was barred by 






























laintiff was entitled to deduct the 
delivery of the judgment and the 
ree. 

itter v. Matungini Dassi, 13 C. 104, 


F when the copy of the judgment 
used folio ought not to haye been 
plication for a ‘copy of the decree 
„and the plaintiff should ‘not have 
ake a fresh application for the copy, 
ion for a copy of the decree made on 
be treated asa pending application on 
the decrée was signed, that the plaint- 
deduct:the time between July llth 
the copy of the decree was ready, 
as filed within time: 

e plaintiff ought to have filed 
igh Court as the order of 
ġsmissing the appeal was a 
d this application for 
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properly dismissed as barred by limitation 
The suit was dismissed by the Court of first 
instance on the 80th June 1910. The plaint- 
iff, with a view to prefer an appeal, applied 
on the 2nd July 1910 for copies of the judg- 
ment and decree. He filed 20 folios for the 
purpose and also Court-fees as prescribed by 
the rules. The copy of the judgment was 
ready onthe 8th July, but ‘the’ plaintiff did 
not take delivery of it till five days later. 
It appears that at thé time when the copy of 
the judgment was ready for delivery, the 
decree had not ‘even been signed by the 
Judge; asa matter of fact, the record shows 
that the decree was signed on the llth July. 
On the 13th July the copy of the judgment 
was delivered to the plaintiff, and apparently, 
pursuant to an order made on the 8th July, 
when the decree was not yet in existence one 
unused folio as also Court-fees of the value 
of Re. 1-8, were returned to him. It is stated 
on behalf of the plaintiff that he was inform- 
ed at the time that the décree had not been 
prepared. Consequently, on the: 15th“ July 
1910, he made a fresh application for copy 
of the decree. This copy was ready on the 
20th July, but the plaintifi-did not take- de- 
livery till the 5th August. The appeal was 
filed on the 17th August, and- dismissed two 
days later on the ground that.it was barred 
by limitation. In“our‘opinion, the order of 
dismissal cannot be supported. raat 

` It is clear, upon the authority of the deci- 
sion‘of this Court in the case of Bani Madhub 
Mitter v. Matungini Dassi (1), that the plaint- 
iff is entitled to a deduction of the time bet- 
ween the delivery of the judgment and the 
signing of the decree. Consequently, time - 
does:, not run against him from any date 
earlier than the 11th July 1910. It cannot 
also be disputed that, under section 12 of the 
Limitation Act, the plaintiff is entitled to a 
deduction of the timé taken up not only in 
obtaining acopy of the decree but ‘also in 
obtaining a copy of the judgment. This, 
however, is of no ‘assistance’ to the plaintiffs, 
because the time taken up’ in obtaining the 
copy of the judgment in this particular case 
falls wholly within the time which the ‘plaint- 
iff is entitled to deduct under the decision of 
the Full Bench in Bani Madhub v. Matungint 
(1). He cannot, obviously, be allowed to 


-have deduction of the same period twice over. 


The question, 'theréfore, arises whether, taking 
(1) 13 Gi 108: at NO Na A 


=” 
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time to run against. the plaintiff from the 
Tith July 1910 when the decree Was signed, 
the appeal was in time. Now, a8 has been 
already stated, the plaintiff made an applica- 
tion for copy of the judgment as also of the 
décree on the Qnd July 1910. At that time. 
the decree was not in existence, and, conse- 
quently, the plaintiff could file the folios only 
upon an approximate estimate of what would 
be actually required. When the copy of the 
judgment was made ready, the folios unused 
ought not to have been returned a8 the ap- 
plication for copy of the decree was still 
pending and the plaintiff should not ‘have 
been obliged to make a fresh application for 
copy of the decree on the 15th July 1910. 
‘We may, under these circumstances, treat the 
application for copy of the decree made on the 
Zad July 1910 as a pending application on the 
{ith July, when the decree was signed. Conse- 
quently, the plaintiff is entitled to a deduction 
of time between the llth July when the copy 
of the decree was made ready. If the plaint- 
iff is allowed a deduction of this period, there 
js no question that the appeal must be deemed 
as filed in time. It is obvious that.the rules 
framed by this Court for dealing with appli- 
cation for copies (see General Rules and 


the case before us, and that is the-reason W y- 
the plaintiff has been placed in this difficulty. 
The view we take is supported by the decision 
jn Kali Sankar Bajpai Y. Baikantà Nat% Sen 
(2), and Dalali Bewaa v. Saroda Kinkar Palit 
(3). In any event, as pointed out in those Gases, 
even if it was necessary for us to apply the 
provisions of section 4 of the Limitation Act 


of 1908, ample grounds have beenrestablished 


by the ‘plaintiff in that behalf. We hold, 
therefore, that the appeal was in time and 
ought not to have been dismissed. i 

We may add that a preliminary objection 
has. been raised by the learned Vakil for the 


opposite party thatthe plaintiff has sought the’ : 


assistance of this Court in 8 manner not 
authorised by law. There can be no room for 
controversy that the decision of the District 
Judgeé-that the appeal was barred by limita- 
tion was a decree within the meaning of the 
Code of Civil Procedure ; the plaintiff should, 
therefore, have appealed to this Court and 


(2) 7 0. W.N. 109. 
(3) 3 0. W. N. 551. 
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not invited us to interfere by way of revision. 
It ia open to us, however, to treat this appli- 


done by a Full Bench of this Court in the 
case of Mahomed Wahid-ud-din v. Hakiman 
(4).. But the plaintiff must pay the addi- 
tional Court-fee which he would have been 
obliged to pay ona memorandum of appeal. 
The result is, that the order of the Court 
below is discharged and the case remitted to 
the District Judge in order that the appeal 
may be registered and heard on the merits. 
This order will take effect only upon pay- 
ment by the plaintiff of Rs. 15-4 as Court- 
fee within two weeks from this date. 
the Court-fees are not so paid, the rule will 
stand discharged with costs. We assess the 
hearing fees at two gold mohurs. lf the 
Court-fees are paid and the case remitted 


there will be no order for costs in this Cou 
(4) 25 C. 757; 2 O. W. N. 529. 
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Secoyp CivIL APPEAL No 

May 18, 191 

Present: —Mr. Justice Kara 

Mr. Justice Cha 

RAM KISHEN DAS— 

APPELLANT 

versus 

TANDA MAL AND OTHERS 

RESPONDENTS. 

Hindu Law— Joint family—Pro 

the name of one member —Presumptt 
ness. 

_ ‘There can be no presumption inf 

having any joint property nor can 

that property found in the posse 

member of a family is joint famg 

it is shown that the family as 
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RAM KISHEN DAS v. TANDA MAL. 


Second appeal from the decision of the 
District Judge of Aligarh, dated 8th August, 
1910. ‘ 

Mr. Abdul Raocf, for the Appellant. 

Mr. J. N. Chowdhri, for the Respondents. 

Judgment. 

Chamier, J.—The appellant, having obtained 
a decree against two brothers named Gulab 
Rai and Dal Chand, attached a house in 
Bulardshabr alleging that it was the property 
of the judgment-debtors. The respondent 
Tonda Mal objected on thegroundthat he had 
purchased the house from Gulab Rai wha. 
had been sole owner of it. The objection 
was allowed. The appellant then brought 
the present suit claiming a declaration that 
the house was the joint property of Gulab 
Rai and Dal Chand, that the sale by Gulab 
Rai was consequently invalid, and that the 
ouse was liable to be attached in execution 
e appellant’s decree. The first Court 
the claim but that decision was 
the lower Appellate Court. 
that the house in ques- 
| by Gulab Rai ata time 
gin union with his father 
t there is no evidence that 
ossessed any joint properly. 
amption that the house was 
erty and the burden of proof 
ordent to prove that the 
lf-acquired property of Gulab 
must be decreed, for the 





























cquired by Gulab Rai with 
Ali that he has proved is 
as acquired in the name of 
On the question of the 
the Courts below have 
ourt followed the decision 
raj Rat v. Salik Rat 
hate Court followcd 
in Hem Nath Rai 


, 0. J., and 
i; Chander 
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Neel Kisto Deb v. Bur Chander Thakur (4) 
and Dharam Das Pande v. Shama Soondri 
Debiah (5)as justifying the view that, as every 
Hindu family was presumably joint in food, 
worship and estate, if one member of the 
family was found to be in possession of pro- 
perty the presumption would be not that he 
was in possession of it as separate property 
acquired by him but as member of a joint 
family. His judgment in the later case of 
Gobind Chunder v. Doorga Parshad’ (6) shows, 
that the view was not accepted by other 
members of the Court. In the case in Dharam 
Das Pande v. Shama Socndari Debia (5) their 
Lordships of the Privy Council said,— ‘it is 
allowed that this was a family who lived in 
commensality, cating together and possessing 
joint property. Itis allowed that they had 
some joint property and there can be no 
doubt, that under these circumstances, the 
presumption of law is that all the property 
they were in possession of was joint property 
until ib was shown by evidence that one 
member was possessed of separate property.” 
This passage has often been rcferred to as 
justifying the view that property found in 
possessicn of one member ‘of a joint family 
cannot be presumed to be joint family pro- 
perty uuless there is evidence that the family 
possessed some joint property. “But Couch, 
Ċ. J., referring to this passage said,— Now 
with regard to wrat their Lordships say as 
to the family being possessed of property 
tO seek that the possession of cne 
of the joint owners is the possession of all 
would apply to this extent that if one of them 
was found to be in possession of any property 
ihe presumption would be not that he was 
in possession of it as separate property &c- 
quired by him butas a member of a joint 
family”. It seems to me that the passage 
ċited from the judgment of their Lordships 
shows the.necessity of proof that a’ family 
has some joint property bcfore it can be 
presumed that property held by any one 
meniber is joint family property. My view 
is supported by the judgment of Melvill 
and Kemball, JJ., in, Lakshman Mayaram 
v. Jemna Bai (7), in the course of which 
ihe passage in question and the decision of 


(4) 12 M.I A. 523; 12 W. R. öl; 3B. L R. 18 
(P. G.) f 

7 (5) 3 M. I. A. 229; 6 W. R. 43 (P. C.) 

(6) 22 W. R. 248; 14 B, L. R. 387. 

(7) 6 B. 225. Ai 
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the Privy Council in Lugimon Rao v. Mullar 
Rao (8) are referred to as authorities for the 
proposition that when there is ancestral pro- 
perty by means of which other property may 
have been acquired then it is for the 
party alleging self-acquisition »to prove that 
it was acquired without any aid from the 
family estate. The necessity of. establish- 
ing the existence of a nucleus of joint 
family property before the property in ros- 
session of any one member can be presumed 
to be joint family property is recognised in 
the cases of Moolj¢ Lilla v. Gokildas Vulla 
(9) and Toolseydas Ludha v. Premji Tricum- 
‘das (10) and Dwarka Prasad v.-Jamna Das 
(11). The statement of Sarjent, C. J., in 
Jugmohan Das v. Allu Maria (12) that the 
decision in Taruck Chunder v. Jocdeshteer (3) 
had always been followed by the Bombay 
High Court, cannot refer to the point now 
under consideration. In Kanhta Lal v. Debi 
Dass (13) Blair and Burkitt, JJ., said, — “We 
hold that as the defendants set up their 
separate acquisition in a suit for the partition 
of a joint family which admittedly was pos- 
sessed as such of some property, the presump- 
tion of law was that the whole of the pro- 
perty of each individual belonged to the com- 
mon stock.” This is in accordance with the 
view taken by the Bombay High Court. In 
the case of Lal Bahadur v. Kanhaiya Lil (14) 
the Privy Council said, —“It is admitted that 
Durga Prasad and his sons “lived together as 
a joint Hindu family and it is established that 
there was a considerable nucleus of ancestral 
property in his hands after the partition 
(between Darga Prasad and his brothers) the 
onus was, therefore, onthe respondentto prove 
that his subsequently acquired propeity was 
his separate property.” Their Lordships 
thus recognised the necessity of establish- 
ment of the existerce of some joint property 
before the property held by all the members 
could be presumed to be joint. In the case 
decided by Aikman, J., mentioned above, there 
was proof that the family possessed some 
property that was sufficient to justify the 

(8) 2 Knapp. 63; 5 W. R. 67 (P. C.) 

(9) 8 B. 154. 

(10) 18 B. 61. 

(11) 13 Bom. L. R. 123; 9 Ind. Cas. 948, 

(12) 19 B. 388. 

(13) 22 A. 141. 

(14) 29 A. 244; 11 C. W. N. 417. 5C. L.J. 
A. L. J. 227; 2 M. L. T. 147; 17 M. L, d. 228: 
u- R- 597 (P, C.) 


240; 4 
9 Bom. 
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presumption which the plaintiff wished the 
Court to make, and I do not understand why 
Aikman, J., went as faras he did. The text 
books treat it as settled law that there is no 
presumption that a family hag any joint pro- 
perty and that it cannot be presumed that 
property found in the possession of any one 
member is joint family property unless it is 
shown that the’ family as such possessed 
at least some property. In Ghose on Hindu 
Law, 2nd Edition, page 383, Mayne’s Hindu 
Law, 7th Hdition, pages 364 and 368. Tho 
weight of authority is clearly in favour of 
the view stated in the text books. 

For the above reasons, I would dismiss 
this appeal with costs. 

Karamat Husain, J,—] agree, 

The appeal is dismissed with costs includ- 
ing in this Court fees on the higher seale. 

Apperi dismissed. 










ALLAHABAD HIGH COURT, - 

SEGOND Civit Apprat No. 589 or 1910. 

April 25, 1911. 
Present:—Mr. Justice Banerji. 
BENI MADHO SINGH AND OTHERS -- 
DEFENDANTS— APPELLANTS 
versus 
DEBI SARAN DUBE AND ornexs— 
E LAINTIFE3—-R ESPONDENTS, 

Adverse possession— Mortgage by trespasser -—Mort. 
gagee in possession for over 12 yers —Prestriptice tit 
complete. 

A., a trespasser in respect of a certain fice 
holding, mortgaged it to B. in 1884. B. r 
in possession of the property ever since: 

Held, that tho possession of B. was 
to tho possession of his mortgagor, 
been in possession for over 12 yeara 
that A. and B. had acquired a 
possession. 

Second appeal from 4 
Subordinate Judge 
26th February 191 
Mr. Haribans 
The Hon'ble 
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cuted on the 9th of July 1895 and was.a:usu- 
fructuary morigage, that he was in poasession 
under the mortgage and that the defendants 
Nos. 1 to 3 wrongfully dispossessed him. 
These defendants are the appellants here and 
their contention is that’ plot No. 568 is their 
tenancy at fixed.rates and they have always 
been in possession. Both the Courts below 
have found that the plaintiff or his predecessor 
in title was in possession since 1884, ‘and 
that even if the plot No. 568 was the fixed 
rate holding of theappellants, their right fo 
it has become extinct by reason of the ad- 
verse possession of the plaintiff and his 
mortga gors. 

This appeal has been preferred by the 
defendants Nos. 1 to 3, and the first conten- 
tion on their:behalf is that, in view of the 
provisions of section 9 of the Agra Tenancy 
Act the land must beheld to be the fixed 
‘rate holding of the appellants. No doubt 
under that section an entry made at the last 
revision of records before the commencement 
of the Act, recording a person as a fixed rate 
tenant, is conclusive proof that such person is 
the fixed rate tenant at the date of the entry, 
but it does not follow from this that he 
could not be disposessed or the person who 
wrongfully dispossessed him and remained in 
possession adversely to him for more than 12 
years would not extinguish his right. As 
the name of the defendant No. 1 ‘was enter- 
ed in the revenue papers at the last revision 
f settlement, it is proof that he was the 
kd rate tenant at that time, but it has 
ound by the Court below that he has 
in possession and that the plaintiff, 
f the mortgage made in his favour 
essor in title of the defendants 
mas been in possession ever 
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mortgagee, the plaintiff: So that both the 
plaintiff and his mortgagors must tbe ‘deem- 
ed to have set np an-adverse title „and this 
is manifest from ‘the first issue ‘framed -by 
Jn wiew of the 
finding by the .lower ‘Appellate Court Ab 


must be held that .any -title -which the ‘ap- 


pellants might have ‘had in respect.of: the 
plot in question, ‘has become extinct and 
has been acquired ‘by the plaintiffs- mott- 
gagors and: by the plaintiff :by virtue of the 
mortgage executed in ‘his favour. The 
appeal fails and.is dismissed with ‘costs. 


Appeal dismissed. , 





MADRAS HIGH COURT. 
Seconp-Crviz APPEAL No. 1281 or 1909. 
April 27, 1911. 
Present:—Sir Arnold White, Kr., ‘Chief 
Justice, and Mr. Justice Munro, 
SUBBAIER— APPELLANT 

, versus 
MONIAM SUBRAMANIA IYER AND 


OTHERS—R ESPONDENTS, 

Sale—Vendor and Purchaser —Registration of con- 
veyance and delivery of possession to vendee—Right ‘of 
vendor to cancel sale—True consideration diferent from 
that recited in the sale-deed—Promise by vendee: to 
maintain vendor for remainder of his life—Breach of 
agreement— Right of vendor—Transfer of Property Act 
(IV of 1882), s. 54. a 

When a deed of sale of immoveable property is 
registered and possession taken by the vendee -theré- 
under, title to the property ‘passes to ‘the party :to 
whom the conveyance is executed under section. 54 of 
the Transfer of Property Act, and in the absence of 
fraud, andue influence, coercion or misrepresentation, 
the vendor is not entitled -to have tho deed of sale 
set aside even though the price-is not'paid or the con- 
sideration has failed. His-only remedy is to recover 
the purchase-money. : 

‘Sagaji v. Namdev, 23 B. 525; Baijnath ‘Singh v. 
Paltu, 30 A. 125; Govindammal v. Gopalachariar, -T6 
M. L. J. 524, referred to. 

Where the real consideration for n deed -of sale:is 
not payment of money but ` maintenance of tho 
vendor for his life, and the vendee fails to fulfil such 
obligation, the vendor has no right to have ‘tho-sale 
deed set aside. 

The American Law, as stated in Pomeroy’s Equity 
Jurisprudence, Volume VI, paragraph 686, cannot be 
applied to India. 


Second appeal.against ‘the decree of the 
District Court.of North Arcot,in Appeal Suit 
No. 335 of 1907 presented against the decree 
of the District Munsif of Arni, in Original 
Suit No, 47 of 1906, 
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Messrs, O. P, Ramaswamt Aiyar and 0. R. 
Mahadeva Atyar, for the Appellant, ~ 

Mr. V. Ryru Nambiar, for the Ist Respond- 
ent, 

Mr. D. 7, Ramanuja Row, for the 3rd and 
4th Respondents. f 

Judgment. 

White, C, J Tr this suit the plaintiff 
asked that a certain deed 
be set aside. The deed of sale (Exhibit J) 
Was executed between the plaintiff and the 
first defendant's 
defendant ig the purchaser from the first 
defendant and is now in Possession of the 
land in question. Now, the deed was'register- 
ed, delivery of the 


under his purchase from the first defendant. 
The consideration 
Rs. 300. 

The case for the plaintiff is that ‘the real 
consideration for the deed was a promise by 
the first defendant's husband that he- would 
maintain the plaintiff, who, we are told, was 
an old man, for the rest of his life, 

The-learned District Judge considered the 
question whether, under section 92 of the 
Indian Evidence Act, oral evidence was admis- 


The learned Judge came 
that such evidence was not For 
the purpose of considering the question 
whether the plaintiff is entitled to get this 
that it is open 
to the plaintiff to show by oral evidence 
for the deed of 


to maintain the 
plaintiff. Iam of opinion that the Plaintiff 
j deed set aside. 
that there was 
fraud or mig- 
representation of any kird at ike 
when ike deed of sale was registered and 
possession taken thereunder, being so, the 
title to the property in question, under secti 


rert of that prc 
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Singh v, Paltu (2) ang the decision of this 
Court reported in Govindasam; v. Gopala- 
chariar (3). As regards the ease last 


that where the title 


passes on 
failure of consideration or on failure to 
pay the agreed purchare:money, the remedy 


of the vendor is not to have the deed of sale 
set aside but to recover the purchase- money, 

Then the question is, 
different Principle to a case of this characler 
where the real consideration, as we assume for . 
the purpose of this judgment, is not payment 
of money but 


this 
distinction has He 
has, however, our attention to the 
law in America, which is to be found laid 
down in Pomeroy’s Equity “Jurisprudence, 
Volume VI, (Equitable Remedies Volume HE) 
paragraph No. 
there, after referring 
that the mere failure by a grantee to perfor 
a promise which 
of the whole 
















Corveyed all his property 
relative on the consideraty 
the graniee shal] sup 
grantor during the 
life and the grant, 
has abandone 
obligation.” 
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special rule of equity which certain American 
a Courts have applied. I think we must 
apply the law as laid down by the decisions 
of our own Courts; and, applying thet law, 
though possibly the case may be ahard one, I 
think it is not possible to come to any other 
conclusion than that the svit was righily 
dismissed. It is not necessary to discuss the 
other points raised and 1 think we must 
dismiss the appeal with costs of this appeal. 
Munro, J.—TI agree. 
Appeal dismissed. 





MADRAS HIGH COURT. 
Seconp CIvIL Aprzat No, 722 oF 1909, 
Ko April 7, 1911. 
Present:—Sir Ralph Benson, Judge, and 
Mr. Justice Sundara Aiyar. 
K., SESHADRI AIYANGAR AND oTHERS— 
APPELLANTS 
versus 
RANGA BHATTAR—Ruspon Dent. 

Religious Endowment—Suspension of archaka by 
trustee—Right to suspend pending allegations of mis- 
conduct—Suspension without notice, whether talid— 
Jurisdiction of Civil Courts. 

The position of a hereditary axchaka of a temple 
in relation to the trustee is different from the position 
in which the trustee stands to the temple committee. 

A hereditary archaka can pe dismissed by the 
trustee, bnt only for good reasons which are liable to 
examination bya Court of justice. 

Kristnasamy Tatacharry v. GQomatum Rangacharry 
M, H. ©. R.63; Bhavani Shankar v. Timmanna, 60 B. 
referred to. 

otice is required for an ad interim suspension 
inquiry into a complaint against a servant 
hold office during good behaviorr or for 




























der of suspension passed on an archaka 
sot passed as a punishment of which 
but was an ad interim order pre- 
orming his office pending the 
es of misconduct against him, 
ot invalid simply becuse 
ào the archaka. 
ja, Aiyer, 21M. 179, 


7; 55 L. T. 158; 


the order 
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the District Munsif of Srirangam, in O. S 
No. 35 of 1907. 3 
Mr. Rangachariar for the Appellants. 
Messrs. T. R. Ramachandra Atyar and 
Rangasawmi Iyengar, for the Respondents. 


Judgment.—The plaintiff in this suit 
was anarchaka in the great Vishnu temple 
of Srirangam. He justituted the suit against 
the managers of the temple for the cancel- 
Jation of an order of suspension passed against 


him by the Maragers and to recover damages- 


alleged to have been sustained by him and 
the value of perquisites which he would have 
earned if the suspension had not take place. 
Tho only question for decision in the second 
appeal is whether ihe suspension, if found to 
have been otherwise justifiable in the circum-. 
stances, was illegal on the ground thaf no 
notice was given to the plaintiff to show cause 
against it before the order was passed. The 
District Judge held it to be illegal on the 
authcrity of certain obser vations contained 
in Seshadri Atyangar v. Nataraja Ayers (1). 


It may be stated that at the inquiry held 
after the suspension, the plaintiff was found 
by the managers to be guilty of the offences 
complained of against him and he was sus- 
pended, that he commitied theft and conceal- 
ed property belonging to the idol, while en- 
gaged in the pexformance of his duties 
as archaka. We are of opinion that 
the decision of the District Judge is not 
correct ana that the order of szspension 
cannot be held to bə invalid on the mere 
ground of absence of notice. According 
to the view taken by this Court, a here- 
ditary archaka like tho plaintiff could be 
dismissed by tho trustee but only for good 
reasons which are liable to examination by 2 
Courtof justice. See Kristnasamy Tatacharry 
v. Gomatam Rangacharry (2) and with regard 
to the dismissal of a trustee, see Seshadri 
Atyangar v. Natarnja Aiyar(1), where ihe ear- 
lier cases are cited and examined. A different 


rule has, no doubt, been recently laid down’ 


in the Bombay High Court in Bhavani ‘Shun- 
ar v. Limmanna (3) by Jenkins, C. J., and 
i, J.,w here those learned Judges held that 
boa fide dismissal of a mahktesar by a 
anam committee could not be review- 
As the correctness of 
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the decision in Krishnasamy Tatacharry v. 
Gomatum Rangucharry (2) has not been im- 
pugned before us, we accept it as sound for the 
purpose of this case. The plaintiff is entitled 
to hold the office during his life-time and on 
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his death his heirs are entitled to succeed him. . 


The order of suspension we have to deal with 
is one not passed as a punishment on the 
plaintiff for an offence of which he was found 
“guilty but an ad interim order preventing 
him from performing his office ponding the 
investigation of. the charges of ‘nisconduct 
made against him. The suspensior complain- 
ed of in Seshadri diyengar v. Nata aja Adyar 
(1) was also a similar order. Tha; case was, 
however, in other respects very diffzrent from 
the present one. The temple committee who 
passed the order ia that case was :: statutory 
body whose powers had to ke dete:'‘mined by 
the interpretation of the provisions sf Act XX 
of 1883. The question was whether the right 
of superintendence vested in then, by that 
Act included the right to suspend a trustee; 


there is certainly authority for th? position- 


that a statutory power of dismissal which, 
according to the decisions, a temple zommittee 
possesses does not necessarily irclude the 
right to suspend as a primitive measure. 
(See American Cyclopwdia of Law ind Proce- 
. dure, Article “ Officers,” Volume 21, p. 1405, 
and Barton v. Taylor (4). The decis on of the 
majority of. the Judges in that case proceeded 
largely on the ground that the result of a 
suspension might be to create iemporary 
vacancy in the office of trustee without pro- 
vision for any onein whom the management 
of the temple could vest for the tine being. 
The trustee was nota servant of the committee 


which posgessed only the power of sus- 
pension over him conferred oi it by 
statute. The position of an arcaka, on 


the other hand, though he may have a here- 
ditary tenure in the office, is, in our opinion, 
essentially that of a servant. The tustee is 
the representative-of the templeand the archaka 
must be subject to his disciplinary authority. 
It cannot be said that his position ix relation 
to the trustee is similar to the position of the 
trustee in relation to the Committee. We may 
observe that Collins, C.J., in holding that the 


power of suspension is the same as t1e power | 


of dismissal did not apparently have regard 
to the difference which, in our opinioa, is im- 
portant between punitive suspension ind sas- 


(4) 11 App. Cas, 197; 56 Lr. T. 168; 55 L. J. P. O. 1, 
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pension pending inquiry which is incidental 
to the exercise by the trustee of his right to 
inquire into a charge of misconduct against , 
the erchaka and to dismiss him in case where 
serious misconductis proved. Seshadri Atyen- 
gar. v. Natraja Atyer (1) cannot, therefore, be 
taken togovern thiscase. What thenisthe rule 
applicable to the case of a hereditary servant 
in a case like the present? In our opinion the 
sounder view is. that no notice is required for 
an ad interim suspension pending inquiry into 
a complaint against a servant entitled to hold 
office during good behaviour or for life. The 
nature of the office may be such that instant 
suspension from the functions of the office 
would be necessary in the interests of the 
institution and to hold that the officer could 
. not be suspended without explanation re- 
ceived from him might be seriously detri- 
mental to the interests of the temple. I 
the present case, for instance, the cha 
against the plaintiff was that he was acbhally 
found removing coins strewed over the deity 
and concealing other property which Was with- 
in the precincts of the shrine. Would it be 
reasonable to hold that a person, regarding 
whom there were good grounds of suspen- 
sion for such conduct, should be permitted 
to continue to officiate within the shrine and 
give him chances of repeating his offence 
until a formal inquiry into ‘his conduct 
could be completed? We are of opinion 
that such a view would seriously jeopar- 
dise the interests of the institution. T 
suspension must be regarded as inci 
to the right possessed by the tr 
“inquiring into and punishing t 
for any offence committed by 
be fairly taken to come wi 
„view of his disciplinary 4 
the servants of the te 
‘doubt that temple tr, 
‘exercised this righ 
the American C4 
cedure, Volu 
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on Municipal Corporations, Vol. I, p. 382, 
section 247. Wedo not mean to lay down 
that in every case where the right to dismiss 
exists, the right of suspension must necessari- 
ly be incidental to it. Such might possibly 
not be the case where the right depends upon 
the construction of a statute, as for example, 
where the right of Government to deal with a 
Municipal Councillor for misconduct was in 
question in Vijaya Raghava Ohary v. The £ Lere- 
tary of State(5). The right may not exir” also 
where the question depends upon the construc- 
tion of the rules of a Corporation or guasi» 
corporation like a club. But, in the case of 
servants subject to the discipline of a trustee 
we think these analogiesshould not be applied. 

We are also of opinion that, even if the right 
view should be that notice before suspension 
js essential in such a case, the Court should 
not set aside the order where after inquiry it 
has been found that it was proper and justi- 
fiable in the circumstances. This view is 
supported by the decision in The King v. The 
Mayor of London(6), where the Court of King’s 
Bench in England refused to grant a manda- 
mus against the Common Council of London 
to restorea clerk entitled to a life-tenure in 
his office on the ground of want of notice be- 
fore suspension. Seealso Halsbury’s Laws of 
England Vol 8, p. 330, para. 743. Where 
an order against an officer by his supe- 
riors or by a corporate body is not liable 
to be reviewed by the Courts, it will, no 

ubt, be set aside on the ground of 
of notice on a principle similar to that 
e to the decision of an arbitrator. 
the person affected by such 
the right to appeal to the 
it and to have the pro- 
rexamined by it, and the 
order justified it will be 
order as it could be 
after giving notice. 
estoration where 
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cillor for misconduct would not be set aside 
by the Court merely on the ground of want of 
notice if the misconduct itself is proved be- 
fore it. 

Mr. Ramachandra Aiyer contends that his 
client is entitled tothe profits of his office 
during the time that he was under suspension 
without notice. This proposition is, in our 
opinion, quite untenable as the suspension 
was found to be proper at the subsequent in- 
quiry. The correct rule in such cases is, we 
think, that laid down at page 1406 of Volume 
29, American Cyclopaedia and in Dillon 
on Municipal Corporations, section 247, al- 
though, if the order is set aside as improper, 
he might be entitled to recover the profits. 
In the result, we reverse the decision of the 
lower Appellate Court and restore that of 
the District Munsif with costs both here and 
in the lower Appellate Court. 


Appeal allowed. 
(6) 100 E. R. 96. 


SIND JUDICIAL COMMISSIONER'S 
COURT. 
Seconp CivIL APPEAL No, 21 or 1909. 
April 7, 1911. 
Present:—Mr. Pratt, J. C., and 
Mr. Crouch, A. J. O. i 
TEKOOMAL son cr TAHILMAL—~ 
DEFENDANT— APPELLANT 
versus 
DIN MAHOMED AND CTBRERS—PLAINTIFFS— 
RESPONDENTS. 

Sind Encumbered Estates Act (XX of 1896), s. 29— 

Alienation beyond life-time invalid—No title in such 
alienation after death. 
Under section 29 of the Sind Encumbered Estates Act 
the share of a person, who is under the protection of 
the manager, cannot be alienated beyond the term 
of his natural life. A sale of such share is invalid as 
to any period after his death, 

A. was entitled to a share in certain survey num- 
bers and was under the protection of the Manager 
Encumbered Estates in Sind.. After discharge from 
management, he acquired the rest of the survey num- 
bers and then sold the whole survey numbers to B. B. 
subsequently sold 4rd share of the survey numbers 
to C. 

Upon the death of A. his heirs sued B. and C. to re- 


NG cover the shares which belonged to A. while the pro- 


“yerty was under management, The claim against C. 
was given up and the snit as against him dismissed. 
As against B., plaintiff’s claim was decreed. B. con- 
tended that the share awarded to plaintiff should be 
reduced by 4rd, the share sold to C. 


Held, thet the contention was untenable. The ard 
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share sold to 0., must have been out of the residue 
‘of the survey numbers; which A, acquired subsequent 
to discharge from management and te which also B. 
had an absolute title. Therefore, the sale to C. did not 
operate as an alienation of the share sued for by 
plaintiffs. : 

Mr. Tarachand; for the Appellant. 

Mr. Isarsingh, for the Respondents. 

Judgment.—The facts that give rise 
to this appeal are briefly as follows:—Mahomed 
Kasim was entitled to a share in cer- 
tain survey numbers „and was under the 
` protection of the Manager Encumbered Estate 
in Sind. After the. discharge from manage- 
ment, he acquired the rest of the survey 
numbers and. then sold the whole survey 
numbers to:one: Tahilmal; who- is. the father 
of the appellant. Ganoomal. 

Ganoomal subsequently sold a $rd share 
of the. whole survey numbers to Mahomed 
Validad. Mahomed: Validad was originally 
a party to the suit but the claim against 
him was given up and the suit as against him 
dismissed. 

The heirs of Mahomed Kasim filed this 
suit to recover the share of the survey 
numbers which. belonged to their father 
while the property was under management. 

This share Mahomed Kasim could not 
alienate beyond the term of his natural 
life’ Section 29 of Act XX of 1896. 

The lower Courts have decreed the plain- 
tiffs’ claim as against: Ganoomal. | 

In this appeal it: is contended that the 
share awarded’ to the plaintiffs should be 
reduced by 1/8rd as 1/3rd of the -survey 
number was alienated. to Validad and in 
respect of: Validad’ plaintiffs’ suit had been 
dismissed. There is, however, no force in 
this contention. Under section 29 of Act 
XX of 1896 ‘the sale to Ganoomal’s father of 
the share which was under management 
was invalid as to any period after the 
death of: Mahomed Kasim. At the time of 
the sale to Mahomed Validad, Ganoomal had 
no: title whatever in that share. The 3rd 
share sold to Mahomed Validad must, there- 
fore, have been out of the residue of the 
survey nambers in which alone Ganoomal had 
a title. The sale, therefore, to Validad did 
not operate. as an alienation of. that share 
which the plaintiffs have now sued to recover. 


` We, therefore, confirm the decree of the 
lower Court and dismiss this appeal with 
costs, h 

Appeal dismissed, 
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| MADRAS HIGH COURT, 

Civiu Revision Perros No. 194 oF 1910. 

May 3, 1911, 
Present:—Mr. Justice Ayling. 
S. M: SEETHAPATHY NAIDU— 
PETITIONER 
versus 

M. L. R. M. LAKSHMANA CHETTY: 

A MINOR BY HIS NEXT PRIEND, N. R. M. 
ANNAMALAI CHETTY —Responpenrt. 
Presidency Small Cause Courts Acl(XV of 1882), s. 38 

—Application to Full Bench of Small Cause Court— 
Revision petition to High Cowrt direct from a decision 
of a Presidency Small Cause Court Judge whether lies 
— Civil Procedure Code (Act V of 1908), s. 115. 

The High Court will not, except in very special 
cases, interferein revision, with the decisionof a Judge 
of the Presidency Small Cause Court, unless the 
party aggrieved had first applied to the Full Court of 
the Presidency Small Cause under section 388 of the 
Presidency Small Cause Courts Act, 1882. 

Angelo v. D' Angelis, O.R.P. No. 81 of 1908, followe 

Pachai Perumal Chettiar v. Sampathu Chetty, L. 
A. No. 60 of 1910, distinguished. 

Petition under section 115 of Act Vv 
of 1908, praying the High Court to revise 
the decree of the Court of Small Causes 
at Madras, in Small Clauses Suit No. 13067 
of 1909, dated the 27th January 1911. 

Mr. V. Ryru Nambiar, for the Petitioner. 

Messrs. V. V. Srinivasa Atyangar, and 
T. Rajagopala Chariar, for the Respondent. 

Judgment.—tThe respondent takes 
the preliminary objection that the peti- 
tioner might have 















Small Cause Courts Act and, ther 
this revision petition should not b 
tained. He relies on the ruling 
v. D’Angelis (1), in which 
Sankaran Nair, JJ. laid down 
will not interfere in g 
except “in a very speci 
relies on Pachat Peru 
thu Chetty (2). B 
modifies the one 
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KOITIPALAPUDI V. MAGANTI SEETHAYA. 


MADRAS HIGH COURT. 
Seconp Civit Appeat No. 809 or 1909. 
April 19, 1911. - 
Present:—Mr. Justice Wallis and 
Mr. Justice Munro. 
KOTTIPALAPUDI VENKATNARAYANA 
APPELLANT 
versus 
MAGANTI SEETHAYA AND ANOTHER— 


RESPONDENTS. 

Civil Procedure Code (Act XIV of 1882), s. 295 (b) — 
Mor tgage—Mor tgaged property sold under s. 295 (b) 
—Right of mortgagee plaintiff to interest on sale pro- 
ceeds. 

Where part of mortgaged property is sold under 
section 295 (b) of the Civil Procedure Code, 1882, 
the plaintiff is entitled to recover interest on the sale 
proceeds and there is no duty imposed -on him under 
the section to draw the amount outof Conrt and apply 
it in part satisfaction of the mortgage-debt. 


Second appeal against the decree of the 
Subordinate Judge’s Court at Ellore, in 
. S. No. 68 of 1907, presented against the 
decree of the District Munsif at Ellore, in 
Original Suit No. 540 of 1905. 

Mr. T. Prakasam, for the Appellant. 

Mr. P. Narayanamurtht, for the Respon- 
‘dents. 

Judgment.—aAs regards the appel- 
lant’s contention that the plaintiff is not 
entitled to recover interest on the sale pro- 
ceeds part of the mortgaged property, 
which was sold under section 295 (b) of 
the Civil Procedure Code- of 1882, on 
the ground that he should have drawn 
b amount out of Court and applied it 
art satisfaction of the mortgage-deht, 
of opinion that no such duty was 
on him under the section. 
point is, that certain properties 
ortgagors are liable under 
to be sold in satisfaction 
re the appellant’s pro- 
f such properties still 
included in 
d not raise this 



























rightly 
circum- 
cannot 
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VYDIANATHA IYER “v. 


figii 
SURRAMANIAN PATTAR, - 


parties this order was ineffective. We ought 
not at this stage to bring them on, as this 
would probably lead to a remand and re-trial 
All we can do is to modify the decree ex- 
cluding the properties in question. Jn the 
result, the appeal is dismissed with costs. 
Apneal dismissed. 


MADRAS HIGH COURT. 
APPEAL AGAINST APPELLATE ORDER No. 38 
or 1910. 

April 7, 1911. 

Present :—Sir Ralph Benson, Judge, and 
Mr. Justice Sundara Alvar, 

H. VYDIANATHA IYER— APPELLANT 
versus 
K. SUBRAMANIAN PATTAR~— 


RESPONDENT, 

Limitation Act (IX of 1908), Sch. I, art. 182— - 
Execution of decree—Decree io be taken as a whole— 
Starting point of limitation—Decree providing jor costs 
of Appellate Court and for costs of lower. Court after 
taxation—Iimitation. 

A decree of the High Court dated 30th July 1906 
provided that appellant should pay respondent’s costs 
in the High Court, and his costs in, the lower Court 
“which will be ascertained and taxed by the Court”. 
The lower Court’s costs were taxed by that Court on 
1st December 1906. The application for execution of 
the whole decree was presented’ on the Tth 
August 1909: 

Held, that the decree should be taken as a whole, 
and that limitittion for purposes of execution com- 
menced to run from Ist December 1906, and the 
execution application was not barred. 

The policy of the Limitation Act, inthe case of 
execution of decrees, is to lay down a simple rule and 
to treat the decree as a whole oxcept when the decree 
itself directs that different portions of the relief 
granted are to be rendered by the defendant to the 
decree-holder at different times. 


There is only a single starting point for limitation 
where there has been an appeal, review or atnendment 
of the decree, though it might be open in some cases 
to decree-holder to apply for execution of part of the 
decree before the proceedings in appeal, review or 
amendment have terminated. 


Where a portion only of the amount decreed is left 
to be ascertained in future, limitation for execn- 
tion of the whole decree runs from the date of as- 
certainment- 

Haji Ashfak v. Lala Gauri Sahai, 13 C. L. J. 351; 
15 C. W. N. 870;8 A. L. J. 382; 9 M. L. T. 380; 9 Ind. 
Cas. 975, followed. ` 

CO. M. A. No. 74 of 1903, not approved. 


Gopal Chunder Manna v. Gosain Das Kalay,25 O. 
594; 2 C. W. N. 556 (F. B.); Krishnamachariya v. 
Mangammal, 26 M. 91 (F. B.); Abdul Rahman v. Moidin 
Saiba, 22 B. 500; Gauri Sahai v. Ashjak Husein, 29 A, 
623; A. W.N. (1907) 204; 4 A, L. J. 562; Ratnachelly 
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Aiyar v. Vencatrama Aiyar, 29 M. 46; Krishnan v.Nila- 
kandam, 8 M. 137; Subramanya Chettyar v. Alagappa 
Chettiar, 30 M. 268; 2 M.L. T. 189 Nepal Chandra 
Sadhookan v. Amrit Lal Sadhookhan, 26 C. 888; and 
Prayag Singh v. Rajan Singh, 25 C. 208, referred to. 
Obiter dictum,—If the direction weré that the costs 
of the lower Appellate Court -should be paid when 


ascertained by the Subordinate Court, the result. 


might be different. f 

Appeal against the order of the Subordinate 
Judge at Palghat, dated the 21st December 
1909, in Appeal Suit No. 809 of 1909 presented 
against the order of the District Munsif of 
Chowghat, in M. P. No. 2022 of 1909 in O.S. 
No. 701 of 1901 and Second Appeal No. 915 
of 1903. l i 

Mr. 0. Ý. Ananta Krishna Iyer, for the 
Appellant. i 

Mr. T. K. Govinda Atyar, for the Respond- 
ent. : 

Judgment. —The question in this case 
is whether the execution of the decree in 
Second Appeal No. 915 of 1903 of this Court 
is barred by limitation, The decree, which 
was dated the 30th July 1906, provided that 
the appellant in the second appeal (defen- 
dant) should pay the respondent (plaintiff) 
“Rs. 64-11-4 for his costs in this second 
appeal, Rs. 78-3-7 for his costs in the me- 
morandum of objections and also his costs in 
the lower Appellate Court which . will be 
ascertained and taxed by that Court.” The 
costs in the lower Appellate Court were 
ascertained by that Court on the lst Decem- 
ber 1906. : 

The application for the execution of the 
whole decree was presented on the 7th 
August 1909, that is, more than three years 
from the date of the High Court decree in 
Second Appeal No. 915 of 1903, but within 
three years after the date of the ascertain- 
ment of the costs of the lower Appellate 
Court by that Court. The District Munsif held 
that the application for execution was barred 
except with regard to the costs of the lower 
Appellate Court. The Subordinate Judge 
modified his order and held that no portion of 
the decree was barred by limitation. 

lt is conceded that, so far as it related 
to the costs of the lower Appellate Court, 


the execution was not barred as the decree. 


with respect to that portion became com- 
plete only within three years of the date 


of the application. Butitis contended by the. 
appellant that the rest of the decree is - 


barred, as execution could have been applied 
for with respect to it immediately after the 
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date of the decree of this Court in second 
appeal. After careful consideration, we have 
come to the conclusion that the decision of the 
lower Appellate Court is right. Article 182 
of the Limitation Act prescribes the rule 
of limitation with respect to execution of 
decrees. The starting point is mentioned 
in the third column. Where an appeal is 
preferred from a decree or a review of 
judgment or amendment of the decree is 
applied for, limitation runs with respect. to 
the execution of the whole decree only when 
the proceedings in appeal, review or amend- 
ment come to an end. This skows that the 
intention of the Legislature is to treat the 
decree as a whole although only a part, some- 
times a very small part, may be the subject 
of an appeal or an applicaticn for review of 
judgment or amendment of the decree. 
Different starting points for portions of a 
decree against the same defendant seem to 
be contemplated only in the case when the 
decree directs payments to be made on certain 
dates in which case limitation will run for 
the enforcement of each payment from the 
date when it is directed by the decree to ba 
made. Although thelanguage of columus 2, 
3 and 4 might possibly be capable of a 
different construction, ib is now fully estab- 
lished by jndicial decisions that there is 
only a sirigle starting point where there 
has been an appeal, review or amendment, 
although it might be open, in some of th 
cases falling within their purview, for 6 
decree-holder to epply for the executi 
a parb of the decree before the prog 
in appeal, review or amendment } 
minated. See Gopal Ohunder 
Gosain Das Kalay (1); Kri 

Mangammal (2); Abdul 
Saiba (3) and Gauri Sak 
(4). We think that 
also the decree 
for deciding the 
the direction 

the lower 
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one of these items, namely, the costs of 
the lower Appellate Court, was not as- 
certained until the first December 1906. It 
was „held in Ratnachella v. Venkatrama Iycr, 
(5), that where a decree.is for the pay- 
ment of a sum of money to be thereafter as- 
certained limitation would run only from 
the date of the ascertainment of the 
amount, a view which has been. enunciated 
in several other cases [see also. Krishnan v. 
Nilakandan (6)]. Weare of opinion that the 
same rule should apply where a portion 
only of the amount decreed is left to be 
ascertained in future. It has also been 
decided ihat an application for execution 
of a portion of a decree or against some only 
of the judgment-debtors would give a fresh 
starting point for the execution of the whole 
Se See Subramania Chettiar v. Alagapra 
Ohettiar (7) and Nepal Chandra Sadhookhan 

yo Amrit Lal Sadhookhan (8). 
Mr. Anantakrishnier for the appellant 
.relies on two cases in support of his con- 
tention. The first of them, Prayag Singh v. 
Rajan Singh (9), does not really decide the 
question and need not be further considered. 
The other decision is a judgment of Sub- 
ramania lyer and Boodam, JJ., in O.M.A. 
No. 74 of 1903. The decree in that case'provid- 
ed for the payment of costsand mesne profits, 
the mesne profits being left to be ascertained 
subsequently in execution. The application 
or execution was presented more than. three 
ars after the decree but within that. period 
the ascertainment of the mesne profits. 
arned Judges held that the applica- 
barred with respect to the costs 
bh regard to the mesne profits. 
with reference: to. execution 
extremely brief and no 
support of it; With 
arned Judges; we are 
ision. The policy 
e case of execu- 
n, to lay down 
ecree as a 
é directs 
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clusion is in accordance with the decision of 
the Privy Council in Haji Ashfak v. Lala 
Gauri Sahat.(10), We must, therefore, dis; 
miss the appeal with costs. 


Honea dismissed. 
< 370; 8 A. L. J. 332; 


~ 


(10) 13 C. L. J. 351; 15 C. W. N 


SIND JUDICIAL COMMISSIONER’S 
COURT. 
Seconp Orvis APPEAL No. 29 or 1909; 
March 30, 1911. 
Prive ME Pratt, J. C. and. 
Mr. Hayward, A. J. C. 
ASUDOMAL—ApPELLANT 
versus 


ALI AND OTHERS— RESPONDENTS, 
Limitation Act (XV of 1877), Sch. II, arts. 142, 144— 
Tenant-in-common— Swit for possession—Presumplion— 
Burden of proof—Ouster— Evidence necessary to prove. 

The presumption is that the possession of one 
tenant-in-common. is the possession-of the other. 

Although an allegation of dispossession and 
discontinuance of possession brings a suit prima facie 
under Article 142 of the Limitation Act, yet, in the 
case of a suit for possession by a tenant-in-common, 
the presumption arising. from: the possession of a 
defendant tenant-in-common shifts the onus on to 
the defendant. It isincumbent on the defendant to 
show that plaintiff’s joint possession had ceased by- 
virtue of an ouster. 

Bandacharya v. Shrinivas Acharya, 6 Bom, L 
R. 742; Gangadhar v. Parashram, 29.B. 300; 7 Bom. L. 
R. 252; Culley v. Doe de Taylerson, (1843) 11i. and’ 
E. 1008; 3 P. & D. 539; 9 L. J.Q. B. 288 and ‘Fishar 
v. Prooser, (1774) 1 Cooper. 217, relied upon, 

Faki v. Babaji, 14 B. 458 at p. 462; Vasudev 
Atmaram v. Eknath Balkrishna, 12 Bom.L,R, 956; 35 
B. 79; 8 Ind. Cas. 639; Ittappan v. Manvikrama, 21 M. 
153, referred to. 

Exclusive receipt of profits by one. tenant-in- 
common for a long period without any claim or 
demand from the other is evidence of ouster of the 
nature of a denial of the rights of the tenant-in- 
common. ` 

Gangadhar v. Parashram, 29 B. 300, followed. 


Mr. Rupchand Bhilaram, for the Appellant. 
Mr. G. A. Kikla, for the Respondent. 


Judgment.—tThe plaintiff sued in 
1907 for possession of an undivided third 
share of survey nnmbers 214 and 236 alleging 
that he had been dispossessed in December 
1905 by his co-owners, the defendants, 

Both the lower Courts have found that 
plaintiff has failed to prove his title and that 
his suit is time-barred. 

In second appeal, two points are raised. 
In the first place, it is said that the origina} 
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Court erred in refusing an adjournment 
in order to allow plaintiff to produce in 
evidence a chitta and documentary evidence 
connecting the chztta with the land in suit. 
And, in the second place, it is urged that the 
suit should not have been decided under Arti- 
cle 142 of the Limitation Act. 

The chitta was produced in Court by the 
Tapadar who was summoned to produce it 
but was not exhibited for want of document- 
ary evidence from the Survey Records to 
connect it with the land in suit. The Sub- 
Judge refused to allow an adjournment for 
the production of this documentary evidence. 
We think the Sub-Judge was right. The 
application for summons gives no specific 
description of the documents required bui is 
virtually a request that the Court should 
require the. officers in charge of the Survey 
Records to search their record for papers re- 
levant to plaintiff’s suit. Survey Records 
are open to public inspection and copies were 
available to the plaintiff under section 213 
of the Land Revenue Code. If the chttta is, 
as is contended, a deed of grant, copies of it, 
and of the documents establishing its connec- 
tion with the land in suit should have been 
annexed, to the plaint or at least listed with 
the plaint. If the plaintiff did not take the 
trouble to prepare his case before coming into 
Court, he could hardly expect the Court to 
give him an opportunity to do so-while the 
case was proceeding. As to the question of 
limitation, the lower Appellate Court has 
applied Article 142 of the Limitation Act 
and decided that the suit is barred as plaint- 
iff has failed to prove possession within 
12 years of suit. Mr. Rupchand contends 
that Article. 144 should have been applied 
and that the onus was on the defendant 
to prove adverse possession. Articles 142 
and 144 were contrasted and distinguished 
in the case of Faki v. Babaji (1) which 
was followed in the recent case of Vasudev 
Atmaram v. Eknath Balkrishna (2). It 
was said that in cases falling under Article 
142 the plaintif must at the outset show 
possession within 12 years and cannot rest 
merely on proof of title while. in cases 
falling under Article 144 the plaintiff may 
rest content on the proof of title in the 
first instance and the burden is on the de- 


fendants to show that they have had a 
(1) 14 B. 452 at p. 462. 
(2) 13 Bom. I. R. 956; 35 B, 79; 8. Ind. Cas, 689, 
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possession inconsistent with the title of 
the plaintif for more than 12 years be. 
fore suit. 

Now, here the plaintiff did allege dis- 
possession in 19us and, therefore, Article 
142 applied. But the defendants were ien- 
ants-in-common with the plaintiff and it 
was open to the plaintiff to rely on the 
defendants’ possession prior to 1905 as his 
own possession, for the presumption is that 
possession of one tenant-in-common is the 
possession of the other. This presumption 
shifts the onus on to the defendants to show 
that they were in possession prior to 1905 of 
the survey numbers in suit as their own pro- 
perty to the exclusion of the plaintiff. This 
consideration led the Madras High Court 
to decide that in a suit for possession 
against a tenant-in-common Article 144 Ni 
should apply, for the onus falls on the 
defencants; Ittappan v. Manıikrama (3). 
This is, no doubt, true in most cases but 
the more correct view seems to us to be 
that taken in Bandacharya v. Shrincvas 
Acharya (4) followed in Gangadhar v. Par- 
ashram (5). Sir Lawrence Jenkins, C. J. 
there said at page 744:— 

“For, though we think as between tenants- 
in-common there may be circumstances which 
would bring a case within Article 142, 
I think that here we must be guided by 
Article 144. But we may say in passing 
that when the matter is analysed, it makes 
little difference which of those Articles 3 
applied, because even if Article 142 
held to be that which governs, it 
in our opinion, be incumbent on t 
dant to show’that his joint po 
ceased by virtue of an ouster 
necessary to establish tha 
the plaintiff of much o 
is ordinarily cast up 
falls under Article 
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has to be determined as if Article 144 
applied. 

If the plaintiff had in his plaint admitted 
an ouster not in 1925 but 12 years before 
suit he would have been barred on his own 
admission by Article 142, but as he pleads 
that the ouster is within 12 years of suit, 
he is entitled to rely on the defendants’ prior 
possession and the onus is shifted on to 
the defendants to prove that the ouster was 
more than 12 years before suit. Now, as-held 
in Gangadhar v. Parashram (5), following 
the English cases of Culley v. Doe de Tay- 
lerson (6) and Fishar v. Prooser (7), exclu- 
sive receipt of profits by one tenant-in com- 
mon for along period without any claim or 
demand from the other is evidence of ouster 
of and nature of a denial of the rights of the 
tenant-in-common. 


The Subordinate Judge found that“ the 


defendants had. been openly and in broad 
day light cultivating and appropriating the 
entire -produce of the land for the last 
25 yeas to the entire exclusion of the plain- 
tiff or his father and that the suit was barred 
even under Article 144, The lower Appellate 
Court lias, however, not considered the evidence 
from this point of view and if it finds that 
plaintiff has been in joint possession prior to 
1905, it may come to a different conclusion as 
to plaintiff's title. . We, therefore, treat 
the appeal as one disposed of on’ the preli- 
inary issues as tô limitation and reverso 
decree of the lower Appellate Court and 
dthe appeal for re-admission and re- 







Case remanded. 


39; 9 LJ. Q. B. 288, 
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ALLAHABAD HIGH COURT. 
“First Civiu APPRAL No. 6 or 1910. 
May 10, 1911. 
Present:—Mr. Justice Karamat Husain ani 
Mr. Justice Chamier. | 
KESRI MAL AND OTHERS— DEFENDANTS— 
ÅPPELLANTS 
tErsSus N 


MOBARAK HUSSAIN—Prantirr—~ 
RESPONDENT. 

Mortgage—Redemption by one who believes himself to 

have interest in the mortgaged property—Subrogation. 
. A. mortgaged his property to R. Subsequently, in 
execution of a simple money-decree A.’s right in the 
property was sold and purchased by F. ‘the 
predecessor-in-interest of the plaintiff. Meanwhile 
A., bya private sale, sold all his interests in his 
property to T. T. brought a civil suit to have the 
auction-sale in favour of F, set aside. The Subor- 
dinate Judge dismissed the suit but on appeal the 
District Judge decreed it. After the decrec of the 
Subordinate Judgeand before the decree of the District 
Judge F. paid off the mortgage-money to R. and 
redeemed the property: 

Held, that as F. had paid the mortgage-money in 
the belief that his auction-sale was good and he had 
interests in the property, he had a right to be 
subrogated to the position of R. the mortgagee. 

Syamalaryudu v. Subbarayudu, 21 M. 148; Chama 
Swami v. Padala!Anandu, 31 M. 489;3 M. L. T. 895; 18 
M. L. J. £06; Sundar Singh v Chandrika Singh, 
36 C. 193; 5 C. L. J. G11; 1 Ind. Cas, 918;'Brocklesby v. 
Temperance Permanent Building Society, (1895) A. C. 
173; 64 L.J.Ch. 433; 11 R. 159; 22 L. T. 477; 43 W. R. 
606; 59 J. P. 676; Thurstan v. Nottingham Permanent 
Benefit Building Society, (1902) 1 Ch. 1; 71 L. J. Ch. 
83; 50 W.R. 179; 86 L.T. 35; 18 T.1.R. 135, referred: to, 

Firšt appeal from the decision of the Sécond. | 
Additional Judge of Meerut, daled the 27th 
September 1909. A 

The Hon’ble Mr. Sunder Lal, for the Ap- 
pellants. 

Dr. Satish Chandra Banerji (with him Mr. 
Nihal Chand), for the Respondent. 

Judgment. 

Chamier, J.—These appeals arise out of a- 
suit brought by Mubarak Husain the re- 
spondent in First Appeal No. 11 for enforce- 
ment of a mortgage alleged to have been 
made by one Amir Abbas in favour of Ram 
Prasad whom Mubarak Husain now claims 
to represent. The rights of Amir Abbas in 
the property were put up for sale in execution 
ofa money-decree and were purchased by 
Fakhr-ud--in on December 20th, 1902. The 
latter enteied into possession and while in 
possession redeemed the mortgage held by 
Ram Prasad. Meanwhile, Ami Abbas by 


-private treaty sold all his interest in the 


property to two persons Tulsi Ram and Ram 
Gopal who applied to the Collector to set 


Wé 
a 
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aside the auction-sale. The Collector did 
so, but on appeal the Commissioner reversed 
his order and confirmed the sale. Tulsi Ram 
and Ram Gopal then brought a suit in the 
Civil Court to have the sale set aside. The 
Subordinate Judge dismissed the suit ,on 
April 19th, 1905, but his decision was reversed 
by the District Judge who set aside the 
sale on September 22nd, 1905. A further 
appealto the High Court was dismissed. It 
was after the dismissal of the suit by the 
Subordinate Judge and before that decision 
was reversed by the District Judge that 
Fakr-ud-din redeemed Ram Prasad’s mort- 
gage. The plaintiff in the present suit is 
one of the heirs of Fakhr-ud-din. The other 
heirs have been impleaded as defendants. 
.The plaintiff’s case is that fakhr-ud-din hav- 
ing paid off Ram Prasad’s mortgage at a 
time when he wasin possession of the mort- 
gaged property and believed himself to be 
entitled to the property, he stood in the 
‘shoes of Ram Prasad and was entitled to sue 
upon that mortgage. The defence of Tulsi 
Ram and the heirs of Ram Gopal was and 
is that Amir Abbas was a minor at the date 
of the alleged mortgage of which they say 
they have no knowledge, that the full con- 
sideration stated inthe deed did not pass to 
the mortgagor, and that the plaintiff cannot 
gue upon the mortgage. The Court below 
found that Amir Abbas was of full age at 
the date of the mortgage and that the deed 
was duly executed by him but that only 
Rs. 75 passed to him on consideration. The 
Court held also that Fakhur-ud-din, by 
paying off the mortgage in the circum- 
stances stated above, had acquired the 
rights of the mortgagee and consequently 
his heirs representing him were entitled to 
bring the present suit. Both. sides have 
appealed on the questions of fact, L have 
no hesitation in confirming the decisions of 
the Court below. There can be no doubt 
whatever that Amir Abbas executed the 
mortgage-deed in suit. There is a conflict of 
evidence as to his age on the date of the 
mortgage but I have no doubt that the evi- 
dence adduced by the plaintiff is true. 
is supported by an application dated June 
20th; 1894, made-by Amir Abbas in which 
he stated that he had come of age and pray- 
ed that his guardian might. be removed. 
The Judge to whom it was made observed 
that he looked about 18 or 19; according to 
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this Amir Abbas mnst have been born 
about 1875 or 1875. He came of age in 
18:6 or 1897, and was in all probability 
more than 21 years of age at the date of the 
mortgage. The evidence adduced to prove 
the passing of the consideration stated on 
the deed is extremely feeble. It was intend- 
ed to prove that the consideration was made 
up of a sum of Rs. 75 paid in cash at the 


` execution of the deed, Rs. 74 paid a few days 


before the execution, Rs. 120 paid to a re- 
lation of the mortgagee on account of a pair 
of bullocks purchased by Amir Abbas, Rs. 76 
paid to the mortgagee’s son-in-law on account 
of a bond and some cloth and Rs. 30 on 
account of a tonga purchased from the 
mortgagee. Amir’ Abbas denies having 
received any of these gums except the 
sum of Rs. 75 paid at the execution of 
the deed. I think with the Court below 
that his evidence is true and I do not beliey 
that the other items had any real existengé. 

There remains the question whether 
Fakhr-ud-din by paying off the mortgage 
when he was in possession of the property 
was subrogated to the rights of the mort- 
gagee. Counsel for the plaintiff relies upon 
the decisions in Syamalarayudu v. Subbara- 
yudu(1); Chama Swami v. Padala Anandu (2) 
Sunder Singh v. Chandrika Singh(3); Brocklesby 
v. Temperance Permanent Buil ling Society (4); 
Thurstan v. Nottinghan Permanent BenehtiBuild- 
ing Society (5) affirmed by the House of Lords 
in Nottinghan Permanent Benefit Building Societ 
v. Thurstan (6) and the very recent case 
Batlu v. Rice (7). Pandit Sandar Lal 
half of the defendants Tulsi Ram 
heirs of Ram Gopal sought to 
these cases (except the third) 4 
before us on the ground t 
(except tho third) the 
the mortgage had at 
both in fact and j 
events, of the pro 
gage whereas 
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learned Pandit urged that according to thd 
Jaw as stated in third case Fakhr-ud din was 
not subrogated to the rights of the mort- 
gegee. It may, no doubt, be said of some of 
the cases cited that the person found to be 
entitled to be subregated to the rights of 
another had both in law and in fact an 
interest in part of the properly in question at 
ihe time when he paid or advanced the 
money but this cannot be said of the Building 
Sociely inthe fifth case or of the plaintiff 
in the last case and there is no substance in 
thé ground of distinction suggested by 
Pandit Sundar Lal for in none of tha cases 
was the right of subrogation limited to ‘that 
part of the properly in which the person 
claiming the right was ultimately found to 
have an interest both in fact and inlaw. In 
i ihe present case Fakhr-ud-din was supported 
hy the decision of a competent Court in his 
belief that his purchase at auction would hold 
good. In that. belief he paid off Raw 
Prasad’s mortgage. He was in possession of 
the properly and he paid off the mortgage to 
protect the interest which he believed him- 
self to possess in the property. His right 
to be subrogated to the position of Ram 


Prasad as against the subsequent purchasers ° 


of the property seems to me to be very clear. 
This case is in many respects a much stronger 
case than any of those mentioned above. 

I would dismiss both appeals with costs. 
Karamat Husain, 3.—-T agree. 

By tis Court.—tThe order of the Court is 
oth appeals are dismissed with costs in- 
in this Court fees on the higher scale. 
Apreal dismissed. 


ABAD HIGH COURT.. 
PPEAL No. 900 or 1910. 
9, 1911. 

K. ©., Chief Justice, 
Tudball. 
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arrangements between the co-sharers adopted for thè 
first time at the Settlement at which it was prepared: 
Heli, that it was not sufficient to ostablish the 


custom of pre-emption which the plaintiff wanted to 
set up. À 

Thakur Anant Singh v. Thakur Durga Singh, 87 I. 
A. 191; 140, W. N. 770;7 A. L. J. 764; 12 C. L. J. 86; 
13 O. C. 163; 32 A. 868; 6 Ind. Cas. 72); Tofaluddi 
Peada v. Mohara Ali ‘Shah, 26 C.78; Muhammad 
Imam Ali Khan v. Hussain Khan, 25 1. A: 161;'26 C. 
81; Parbati Kunwar v. Chandrapal Kumwvar, 86 I. A. 
124; 81 A. 457, 12 O. C. 304; 19 M. L. J. 605;10 C. L. 
J. 216; 6 A. L. J. 767; 13C. W, N. 1078; 11 Bom. L. 
R. 690; 5 M. L. T. 427; 4 Ind. Cas. 25, referred to. 


Second appeal from the decision of the Ad- 
ditional Subordinate Judge of Saharanpur, 
dated the 10th May 1910. - 

Mr. Sorat Chandra Choudhri, for the Appel- 
lant. ` 

Mr. Nihal Chand, for the Respondent. 

Judgment.—tThis appeal arises out 
of a suit for pre-emption. The Court of 
first instance decreed the claim. The lower 
Appellate Court reversed the decree and 
dismissed the plaintiff’s suit. The only evi- 
dence adduced by the plaintiff in support of 
his case was the wastb ul arz of 1867. The 
waitb-ul arz is of a somewhat unusual 
nature. On the faceof it, if we were to consti ve 
ike document acc.rding to the ordinary rules 
of construction of written dceuments, it would 
ke the rccord not of a custom but of a ccn- 
{ract. There are a number of other matters 
dealt with in the wajib ul-érz which it is 
extremely improbable were established 
customs or usages at the time the watyb-ul-are 
was prepared. The entriesin the 2itjb-ul-arz 
are in all probability “entries recorded to 
ecnnote the views of individuals as to the 
practice that they would wish to see ‘pre- 
veiling rather than the asecrtaircd fact of 
a well-established custom.” ' See the remarks 
of Lerd Collins in the cases of Tholur Anant 
Singh v. Takúr Durga Singh (1). We 
think that thezeal qucstion in the present 
case, is whether or not ihe eviderce adduced 
by ike plaintiff was sufficicvot to establish a 
usage or custom of pre-cmplion prevailing in 
ike village. There is no evidence of a single 
instance in which the custcm was enforced 
or cxercised. The plaint referred to the 
carlier wajib. ul araiz tut the plaintiff did 
xot file them. We think that the fair, 
inference to bé drawn is that these earlier 
dceuments would ‘rot suppcrt the plaintiff's 


case. It may be that there are no entries as 
(1) 87 I. A. 191, 140. W. N. 770; 7 A. L. J. 764; 21 
©. LJ. E6; 13 0. C. 168; 22 A. £63; 6 Ind. Cag. 712. 
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to’ pre-emption at all or that the entries are 
inconsistent with the entry in the wajib-ul-arz 
of 1867. In short, as we have said above, 
the sole evidence adduced by the plaintiff 
was the wajtb-ul-arz of 1867. Their Lord- 
ships of the Privy Council in dealing with 
the question of the weight to be attached to 
the wajib-ul-arz as establishing usages have 
said:— 

" Another piece of evidence on this part of 
the case is the wajib-ul-arz of the village 
Deokalia which is part of the Bhatwamau 
estate. This class of document is always 
admissible in evidence being an official 
village record. Its weight may be very 
slight or may be considerable according to 
circumstances.” See Tofaluddi Peada v. 
Mohar Ali Shaha (2). Again, in the case 
oft Thakur Anant Singh v. Thakur Durga 
Singh (1), to which we have 
ferred, Lord Collins at page 197 said, — ‘it 
has been pointed out more than once at this 
Board that there is no class of evidence that 
is more likely to vary in value according to 
circumstancesthanthat of the wajtb-ul-araiz.” 
` His Lordship then quotes tke case of Muham- 
mad Imam Ali Khan v. Husain Khan (8) and 
another case of Parbati Runwar v. Ohandrapal 
Kunwar (4). 

Having regard to the circumstances of the 
present case, and bearing in mind that the 
wajib-ul-arz which has been produced is 
certainly not a clear record of a custom but 
on the contrary appears on the face of it to 
be a record ofa number of arrangements 
between the co-sharers, adopted for the 
first time at the Settlement of 1867 and bind- 
ing only during the period of that particular 
Settlement. We think that this wajzb-ul-arz 
was not sufficient to establish the usage 
claimed by plaintiff and that he has failed to 
discharge the onus which lay upon him of 
proving by satisfactory evidence the existence 
of the usage of pre-emption. We dismiss the 
appeal with costs. 

Appeal dismissed, 

(2) 26 C. 78 at p. 92. 

(3) 25 I. A. 161; 26 C. 81. 

(4) 86 I. A, 124; 31 A. 457; 12 O. C. 304; 19 M. L. 
J. 605; 10 C. L. J. 216; 6 A. L. J 767; 13 0. W.N. 
1078, 11 Bom. L. R. 890; 6 M. L. T. 427; 4 Ind. Cas, 
25. 
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ALLAHABAD HIGA COURT. 
Secoxp Civit APPRAL No. 1143 or 1910. 
May 3, 1911. 

Present:—Mr. Justice Karamat Husain and 
Mr. Justice Chamier, 
HASWA--PLarntivy—A PPELLANT 
versus 
MAHBUB AND ANOTHER—DEPFENDANTS-— 
RESPONDENTS. 

Arbitration—Application not signed by all parties 
interested in the suitat the time of reference, whether 
invalid and award illegal—Ciril Procedure Code (Ae 
V of 1908), Sch. II, 8. 1. 

If all the parties interested at the time when a 
reference is made to arbitration have not joined the 
reference, ‘the reference is invalid and the award 
which follows such reference is also invalid. 

Pitam Mal v. Sadig Ali, 24 A. 229; Kadhu Singh v. 
Baljit Singh, 29 A. 423; 4 A. L.J. 847; A. W. N 
(1907), 147; Ishar Das v. Keshab Deo, 32 A. G5"; 7 A. 
L. J. 807; 7 Ind. Cas. 68, referred to, 

Second appeal from the decision of the 
District Judge of Agra, dated the 23 
August 1910. 

Messrs. Gokul Prashad and Haribans Sahai, 
for the Appellant. f 

Messrs. Muhammad Ishaq and Benode 
Behari, for the Respondents. 

Judgment.—This wasa suit by the 
appellant against the respondenis Mahbub and 
Badal for recovery of Rs. 1,331-15-9. The 
appellant and the respondent Mahbub re- 
ferred the matter in dispute in the case to 
the arbitration of three persons. The re- 
spondent Badal did not join in tho reference. 
An award was made in due course by tw 
of the arbitrators and a decree dismiss 
the suit was passed in accordance ther 
The appellant appealed and the res 
took a preliminary objection th 
lay, inasmuch as the decree wasg 
with the award. To th 
replied that there was 
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in difference between them in the suit” and 
did not necessarily include parties who never 
put in any appearance and belween whom 
and others there was n? matter in dispute. 
The second case was that of Kadhu Singh v. 
Baljit Singh (2), in which itis held that a 
reference made by some only of the parties 
to a suit was invalid. The Court referred 
to the cases of Ivtam Mal v. Sadiq Ali (1) 
and pointed ont that what had been held in 
that case was that all the parties interested 
in a dispute should join in a reference. 
The third case mentioned was Ishar Duss v. 
Keshab Deo (3), in which it was pointed 
tut that there has been a significant 
‘alteration in the wording of paragraph 1 of 
the second Schedule to the present Code of 
Civil Procedure which ecrresponds with sec- 
tion 5.6 of the Code of Civil Procedure of 
18:2, paragraph, l of the Second Schedaie 
beers that, “When in any suit ail the 
izes interested agree that any matter in 
difference between them shall be referred to 
arbitration, that may, atany time before 
judgment is pronounced, apply to the Court 
for anorder of reference.” In that case a 
reference to arbitration and an award were 
upheld on the ground thatall the parties 
interested had joined in the reference. In 
arriving at that conclusion the learned Judges 
said that one Bhagwan Singh had never put 
in an appearance or contested the suit, andin 
the events which happened appeared to have 
othi:g whatever to dò with its result inas- 
sh as by the award he had been exempted 
the plaintiff's claim. That is exactly 
ia happened in the present case and it 
dtkat the reference was a good 
hough Badal did not join in it, 
ward he has been exempted 
We do not 
Judges who decided 
à v. Keshab Deo (3) 
aat the question 
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decision in Ajudhta v. Adhin, [First Appeal 


from Order No. 54 0f 1910 decided on the 
6th of February 1911.] In that case four 
out of nine defendants joined with the plain- 
tiff in referring the matter in dispute to 
arbitration.. The other defendants «were 
absent and had not defended the suit, but - 
they were not merely pro forma defendants 
and Knox and Banerjee, JJ., held that as all 
the parties had not joined in the reference, the 
reference was invalid and the award which 
followed thereon was not a valid award. In 
the present case it is quite clear that. the 
respondent Badal was interested in the dis- 
pute at the time when the. refererce was 
made. The Code does nót contemplate a 
reference to arbitration belween the plaintiff 
and one defendant and a trial between the 
plaintiff and another defendant. As there- 
spondent Badal was not a pariy to the re- 
ference, the reference was invalid and it must 
be held that the award which followed was 
invalid. We, therefore, allow the appeal, set 
aside the decisions of the Courts below and 
remand the case, through the lower Appellate 
Court, to the Court of first instance for trial. 
on the merits. Costs,-which will in this 
Court include fees on the higher scale, will be 
cosis in the cause. 
Apreal allowed. 


CALCUTTA HIGH COURT. 
Seconp Civit Apecan No. 687 or 1£C8. 
February 15, 1911. 
Present:— Mr. Justice Mookerjee, and Mr. 
Justice Teunon. 

Maharaja BIJOY CHAND MAHTAP- ` 
BAHADUR-— PLAINTIFE— APPELLANT 
versus 
PARBATI CHARAN MUKHEBJI AND | 


OTHERS— DEFEXDANIS— RESPONDENTS. 

Landlord and Tenant—Decrce for rent—Sale of tenure 
— Suit for rent for intermediate period —Personal 
liability of tenant — Estate in the hinds of executor—Ex- 
ecutor’s personal liability- Personal liability of tene- 
ficiaries 

A rent-decree was obtained for the period ending 
with May 1310. In execution the tenure was sold 
and the sale confirmed in Baisakh 1312. The land- 
lord now sues to recover the rent which accrued duo 
between Falgoon 1310 and before the confirmation of 
tho. sale in Baishak 1812. The tenure was during the 
poriod vestéd in certain executors: 


Held, shat as the property has been sold, the land -~ 
lord cant obtain only a personal decree against the 
tenants, and as the property was vested in the 
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executors, they are personally liable ‘and not tho. 


beneficiaries who would ultimately be entitled ‘to the 
Property if anything remained to be distributed. 


Appeal from the decree of the District. 
Judge of Hooghly, dated December 12th, 1907, 
modifying that of the Sub. Judge of Hooghly,’ . 
dated September &6th, 1907. : 

Babus Busanta Kumar Bose and Shorashi. 
Charan Mitra, for the Appellant. 

Babus Brojo Lal Chakravarti, -Joy Bonet 
Ghosha and Hart Bhushen Mukherjee, for the 

: Respondente, 
Judgment.—This is an- appeal on 
- behalf of. the plaintiff in a suit for rent 
of a patni. taluk for the period from Fal. 
gun 1310 to Chaitra 1311. It. appears. that: 
-a decree for rent was obtained in respect ‘of 
the said property for the period ending 
with Magh 1310. In execution of that decree’ 
_ the property was. sold on the 10th April 

1905 ard the ‘sale was confirmed on the: 
12th May following. The zemindar now 
‘sues to recover rent which accrued due be- 
tween Falgun 1310 and before the confirma: 


tion of the sale in Bysak 1312. . It is obvious-. 


that as the property has been sold he can: 
obtain only a personal decree against the 
tenants; one of these tenants, by name, 


Chander Kant Mukerjee, died in 1897. He” 


had made testamentary disposition `of his- 
“property by which he had appointed his 
“gon and one of his grandsons as executors 
to hold possession -of his* -estate till the 
‘ termination of the minority of his youngest ` 
grandson. These executors are the ‘sixth | 
and seventh defendants in the present -:suit. ` 
The grandsons are the defendants Nos. 8 to: 
ll and the defendant No. 12- is their“ 
mother. . The plaintiff sought to make. all ` 
these persons jointly responsible for the . 
rent and the Court of first instance made : i 
- a decree in his favour. Two separate ap- : 
peals were then preferred, one on ‘behalf : 
of the 6th defendant and the other. on be- > 
half of defendants Nos..8to12. Thelearned . 
District Judge has allowed both these appeals. 
and maintained the decrée only as against the 
other defendants. 


The landlord has now appealed to this 
Court, and on his behalf it has been contend- ` 
ed that all the defendants are liable for the 
rent claimed. The appeal has been contest- 

_ ed -by the executor defendant as also ‘by the 
‘grandsons and the mother. It has Deen 
‘argued on behalf of the former that, as dure” 


A 
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ing the period for ‘which refit i ig claimed, the’ 
‘estate was in the handsof a Receiver’ appoint- 
‘ed on. the original side of this Court in the: 
course of a’parsition-suit, the only person who. 
can rightly be made liable for the rent was 
the Receiver-defendant. This objection is 
manifestly groundless. The Receiver, in fact,’ 
was not a necessary party to, this litigation 
‘at all [Jatindra Nath v. Sarjaraj (1)]. The 
plaintiff does not seek to sell any property 
in the hands of the Receiver The default- 
ing tenure, as we have already explained, 
has been previously sold and it has been 
stated to us that’ the joint estate which, 
was in the hands of the Receiver has also 
gradually disappeared i in the course of the 
partition-suit. The plaintiff, therefore, seeks 
a, personal decree against the tenants and 
the question which requires consideration 
is, whé were the tenants in posses- ` 
sion’ or entitled to possession of thel 
property during the period for which rent i 
claimed. Now, in so far as the executor- ` 
defendant is concerned, it is clear that he 
was the person in whom the property “was 
vested during this period. He was to con- 
tinue to act as executor till the minority of’ 
the’ youngest grandson of Chandra Kant: 
Mukerjee. That period had not come to an' 
end even at the time of thé institution of this: 
suit, It cannot be disputed, therefore, that the | 
sixth defendant was entitled to possession’ 
aud was liable for rent. The mere circum- | 
stance that a Receiver had been appointed ` 
could not affect his liability, because ti 
Receiver held: possession only on behalf 
for ‘the benefit of persons ‘found in th 
to be entitled to the property [Jagat 
Naba Gopal (2)].. There is no 
controversy that the executor 
. liable. It was faintly sug 
of the respondent, that 
made against him in hig 
That would, in o 
erroneous, It is 
Executors (Yth. 
that in an act) 


















upon the 
election 











562: 
ARAB ALI V. RACHIMADDI. 


port of this view the learned author 
refers to the cases of Boulton v. Canon (8) and 
Jevan v. Harridge (4), The principle upon 
which the executor may be made personally 
liable for rent which has accrued due after 
the death of the lessee is explained in the 
_ same work (page 1637), namely, that if the 
rent be of less value than the land as the 
law prima facie supposes, so much of the 
profits as suffices to make up the rent is 
appropriated to the lessor and cannot be 
applied to anything else. The learned 
author in support of this view refers to the 
case of Buckley v. Path (5). It is clear, there- 
fore, that the 6th defendant is personally liable 
for the rent claimed. It follows also that 
ihe grandsons defendants ard their mother 
cannot be held liable for the rent. — 
estate during the period for which rent is 
claimed was vested in the executors and, 


therefore, the beneficiaries who would ulti-. 
à ately be entitled to the property, if any- 


thing remained to. be distributed, could not 
be made personally liable for the rent. — 
The result is that this appeal is allowed in 


part and the decree of the learned Judge, in. 


so far as it dismisses the suit as against the 
sixth defendant, is reversed. But the decree, 
in so far as it dismisses the claim against 
the defendants Nos. 8 to 12, must be affirmed. 


The appeal is not pressed against the fifth | 


defendant. The effect of our decision will be 
that there will be a joint decreé against all 
the defendants except Nos. 5 and 8 to12. The 
laintiff will have his ecsts of {his appeal as 


the sixth defendant, but he must -pay 
cf defendants Nes. 8 to 12 in this 


Appeal allcwed in yart. 


1 Saunders 1 Nore (1); 
a 116. - 
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his costs in the lcwer Appellate Court, 
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Under-raiyat allowed to hold over— Ejectment forcible, 
af legal. 3 i 

The provision in sub-section 3 of section 85 of, 
the Bengal Tenancy Act, that the. sub-lease shall 
not be valid for more than nine years from the com- 
mencement of the Act, applies only as between.the 
under-raiyat and the landlord of the raiyat; it does, 
not apply as between the tenant and the sub-tenant: 

If the provisions of section 85, sub-section (3), are 
not enforced immediately upon the termination of 9 
years after the commencement of the Bengal Tenancy 
‘Act, and if the under-raiyat is allowed to. hold, over 
and continue in occupation of the land of the tenancy,, 
his tenancy must be terminated in accordance with 


the provisions of the law, and ‘till such steps have - 


been taken, he cannot be forcibly ejected: from the 
land. A aé 

The raiyat of a holding executed a sub-lease 
favour of certain persons on May 30th, 1879. . Those- 
latter again executed a sub-lease in favour of tho- 


plaintiff on February 20th, 1885. The interest of the: . 


raiyat was subsequently acquired by the defendant, 


-under deeds of conveyance in 1883 and 1897, who, 


forcibly ejected the plaintiff: A 

Held, that the defendant, being the representutive 
in interest of the raiyat, is not entitled as between 
himself and the plaintiff to take up the position that 
the lease of May 30th, 1879, was-inoperative, and that, 
the plaintiff must succeed. v 


Appeal from the decree of the Sub-Judge of 


Barisal, dated April 6th, 1907, reversing that of’ 
the Munsif of Bhola, dated March 19th, 1903." 
Babu Prokash Chandra Mazumdar, for the 
Appellant. < Kg i 
Maulvi Nur-ud din Ahmed and Babu Biraj’. 
Mohan Majumdar, for the Respondent. 


Judgment.—tThis is.an appeal on: 
behalf of-¢he defendants in an action in eject-: 
ment. The land in dispute admittedly: 
belonged at one time .toa person named: 
Kalim, whose status was apparently that of a. 
raiyat. After his death his representatives in-. 
interest executed a sub-leasée in favour off 
certain persons on the 80th May 1879. These: 
latter again executed: a sub-lease in’ favour: 
of the plaintiffs.or their predecessors on the; 
20th February 1885. The interest -vested: 
in the representatives: of Kalimi: was subse-, 
quently acquired by the contesting defendants, , 
now appellants before this Court, under two.' 
deeds of conveyance executed on ‘the: 3rd’ 
April 1883 and the 14th March 1897. - The: 


case for the plaintiffs- is that they were in, - 


oceupation of the disputed Jand till the 21st 
August 1905 when the contesting defendants 
forcibly ejected them. They, therefore, seek. 
for declaration of their: title and for recovery | 
of possession of the land .in dispute. The 


in ° 


Court of first instance dismissed the suit’: 


on the grourd that the - plaintiffs had not; 


3 


"a 
wee 


a 
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acquired a valid title under the lease ofthe 
20th February -1885. Upon appeal, the 
Subordinate Judge has reversed that decision 
and made a decree in favour of the plaintiffs. 
The defendants have now appealed to this 
Court and on their behalf the decision of the 
Subordinate Judge has been assailed, sub- 


` stantially on the ground that in view ofthe 


provisions of sub-section (3) of section 85 of 
the Bengal Tenancy Act the plaintiffs are 
not entitled to any relief as against the con- 
testing defendants. 

The learned Vakil for the appellants has 
argued that, although the lease of the 20ih 
May 1879 in favour of the under-ratyats 
and the sub-lease by them in favour of the 


plaintiffs on the 20th February 1885 were for 


indefinite terms, by the operation of sub-sec- 
tion (3) of section 85, they are invalid as 


against the contesting defendants. In support ° 
of this view reliance has been placed upon the - 
cases of Ramgati Mandul v. Shyema Oharan - 


Dutt (1) and Basaratullah Mundle v. Kastrun- 
nessa Bibi (2). In our opinion, the conten- 
tion of the appellants is not well-founded and 
must be overruled. The difficulty of the 
appellants is two-fold. In the first place, 
the appellants arè the representatives-in- 
interest of the raiyats who granted the lease 
of the 30th May 1879. Consequently, they 
are not entitled as between themselves and 
the under-ratyats to take up the position that 
the grant was inoperative. This view is 
supported by the decisions of this Court in 


the cases of Gopal Mandal v. Eshan Chunder - 
Banerjee (3) ; Madan Ohandra Kapali v. Jaki ` 


Krikar (4), Tamijuddi v. Aggar Howladar (5) 
and Benin Behari Hativ. Amrdtalal Bhattacharjee 
(6). In the case 
pointed out by SirFrancis Maclean, C. J., that 
the words in sub-section 3 of section 85 of the 


Bengal Tenancy Act, namely, that the sub- ` 


lease shall not be valid for more than nine 
years from the commencement of the Act, 


apply only as between the under ratyat and ° 
the landlord of the raiyat; they do not apply ' 


as between the tenant and the -sub-tenant. 
It has beensuggested, however, that a contrary 
view is supported by the case of Basaratulloh 


(1) 6 ©. W, N. 919, 
(2) 11 ©. W. N. 190. 


(3) 29 C. 148. . 

(4) 6 ©. W. N. 377. 

(5) 36 C, 256; 1 Ind. Cas. 942; 13 0, W.N. 188, 
(8) 9 C. L. J. 76; 8 Ind. Cas. 686, 
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Mullah v. Rastrunnessa Bibi (2). But that 
decision is clearly distinguishable, because it 
turned upon the construction of sub-section 
(2) of section 85 of the Bengal Tenancy Act, 
Manik Borat v. Bani Charan Mandal (7). 
It is not necessary now to examine whether 
the distinction drawn therein between sub- 
section (2) and sub-section (3), which latter 
alone is applicable to the present case, is well- 
founded. Bat, even if the appellants can get 
over this difficulty and even 


. Section 85 provides that where a ratyat has, 


without the sanction ‘of his landlord, granted 















more than nine years 
from the commencement of the Bengal 
Tenancy Act, that is, for more than nine 
years from the lst November 1885. In this 
view, it may be conceded that steps might 
have been taken for recovery of possession 
from the plaintiffs on the lst November 1894, 
But apparently no such stéps were taken, 
The plaintiffs have continued in occupation, 
from the Ist November 1894 to the 2 
August 1905. Their case is that they 
continued in occupation upon pay 
rent to their landlords and thess 
again have been in possession by | 
rent to the grantor of the leas 
May 1879 or their represe 
Consequently, the questio, 
the provisions of secti 







of the Bengal 
rayat is allo 











forcibly 
opinion, 
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with the provisions of the law, and till ` 
such steps have beer taken, he cannot be 
forcibly ejected from the land. Reliance, 
however, has been placed upon the decision 
of this Courtinthe case of Ramgatt Mandul 
v. Shama Charan Dutt (1) in which a dis- 
tinction was apparently drawn between the 
case of a person who sues as plaintiff in his 
capacity as an pnder-ratyat, and another who 
js sued as a defendant in the same capacity. 
It is not necessary for our present purpose 
to examine whether this distinction is well- 
founded on principle. But the case men- 
tioned is’ clearly distinguishable on two 
grounds, first, that it was a case under sub- 
section (2) of section 85, and, secondly, that 
jn that case-there was nothing.to show that 
the under-ratyat bad been treated as & tenant 
even after the expiry of the term of his lease. 
In the case before us, it is manifest that the 
ontesting defendants were not entitled to 

a the law into their own hands, and to 
he plaintiffs before their tenancy had 
ully terminated. We must not be 

taken, however, to decide that the tenancy 

of the plaintiffs, on the strength of which they 

now succeed, is at all liable to be terminated 

at the present time. 

The result is that the decree made by the 

_ Subordinate Judge must be affirmed and this 

appeal dismissed with costs. 
Appeal dismissed. 
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OASES. -t1911 
channel passing through-A’s Jand ‘silts up with the- 
result that more water is thrown into another river. 
or channel running through B’s land and B. blocks up 
the river or channel on his land so as to throw the 
water back on to and flood A’s land, A. cannot be held 
to have contributed to the result. The Inundation of 
As land must be regarded as being due to -B’s action 
alone and B. is prima fucie responsible for the con- 


sequences, though he may show that he had acquired 


a right to block up the channel partly. 

Second appeal from the decision of the’ 
District Judge of Mirzapur, dated the 2nd 
June 1908. : 

Mr. M. D. Agarwala (with him Mr. Kalindi 
Proshad), for the Appellants. 

Mr. Gulam Muitaba (with him,Mr. Gotal ' 
Purshad), for the Respondents. = 

Judgment. ee 

Chamier, J.—This’ was a suit by tho’ 
appellants to have a bandh removed which ` 
had been built by the respondents ; for a 
perpetual injunction restraining the respond: ° 
ents from building a bandh at place in 
question, and for damages. à 

South .of the villages of the parties is 
some high ground the drainage from which 
passes first by several natural channels 
through four of the appellants’ villages. ` 
From a point north of the appellants’ vil- 
lage Sarkohia the drainage passess on in 
one natural channel to the appellants vil- ` 
lage Dohri. Further north again this. chan- 
nel branches out into two channels one run- : 
ning east tothe place where the bandh ih - 
question bas” been erected at a point marked 
1. in the map and the other running north ° 
and ultimately falling into the Garhai Nadi 
the latter channel for a part of its course” 
is known’ as the Deosya channel or drain 
and it seems that an arm runs out of it ' 
east-ward and joins the other channel some- 
where near the point T, which is in the’ 
respondents’ village. The appellants say that 
the respondents in Katik 1312 Fasli ‘built 
a new bandh at T which so blocked the | 
natural drainage as to cause the appellants’ 
village Tohri to be inundated. The res~ 
pondents’ case was that the bandh in question 
is an old bandh; that the drainage passes away ' 
from the appellants villages through the 
Deosya channel; that the appellants have 
blocked up this channel thereby - interfering 
with the natural drainage, and that the re- 
spendents have caused no damage to the 
appellants. as h 

The findings of the first Court are clear 
enough. It finds that the bandh in question 
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is an’ old one and caused no, damage to 
the appellants’ land, that the appellants 
blocked up the Dein drain and have them- 
selves to thank for the inundation of their 
fields. 

On appeal the District Judge said,— If 
any inundation cf the Dohri lands did take 
place it must have been due as much to 
the blocking up of the Deosya drain either 
by silting up or artificial means as to the 
existence of the bandh at T. Iam of opinion, 
therefore, that it is not satisfactorily proved 
that the inundation of the plaintiffs’ lands 
was caused solely by the bandh at T and, 
therefore the defendants are not responsible 
„for any loss which may have been suffered 
by the plaintiffs apart from the fact (s/c) 
whether the bandh in dispute was old or new.” 
Later on he says: 

“Iam, therefore, of opinion thatthe bandh 
in dispute is not proved to be an entirely new 
construction and supposing it to be new 
it is not proved that the inundation of the 
plaintiffs’ lands was due entirely to the 
existence of the bandh in dispute.” The 
words “either by silting up” in the first finding 
rob it of any value that it might otherwise 
have possessed. Wo asked Counsel for the 
respondents whether he could produce any 
authority for the proposition that the ap- 
pellants are bound, to keep the Deosya 
channel clear. He was unable’ to do so. 
What is called the Deosya channel is a 
natural not an artificial channel and I know 
of no authority for the proposition that 
the owner of land through which a river 
or other natural channel flows is bound to 
clean it out from time to time so that the 
amount of water that can pass down it 
may not be diminished. Such an owner is 
bound within certain limits as between him- 
self and other riparian owners not to do 
anything which shall obstruct the flow of 
the water or materially interfere with their 
rights. If from natural causes a river or 
channel passing through A’s land silts up 
with the result that more water is thrown 
into another river or channel running through 
B’s Jand and B blocks up the river or 
channel on his land so as to throw the 
water back on to apd flood he land, A 
cannot be held to have contributéd to this 
result if all that can be said of\him is 


ikat Fas nol kept ike river or channel on 


hte, Vana ale sass A Sn mAb mannan athla fan 
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the silting up of the channel on his land. 
lf after the river or channel flowing through 
A's land has silted up B. blocks up the 
river or channel flowing through his land 
with the result that A’s land is inundated, 
the result must be regarded as being duo 
to B’s action alone and B is prima facie 
liable for the consequences though he may 
show that he has acquired a right to bleck 
up the channel partly. In my opinion, there- 
fore, the first finding of the District Judge 
does not enable us to dispose of this appeal. 
There should also be a fresh finding cn 
the question whether the bandh is new or 
old. I w-uld remit the case to the lower 
Appellate Court for fresh findings upon the 
second and third issues framed by ape 
first Court. ; 

Karamt Husain, 


Yai 


ue 
E 
—] agree. ae 


By THE Court.—Order of the Court 
that the case be remitted to e 
Appellate Court for fresh findings upon ihe 
second and third issues framed by the first 
Court. Ten days will be allowed for objec- 
tions on return of the findings. 


The lower Appellate Court will take such 
additional evidence as the parties may adduce, 


Case remanded, 
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Law oxcept in the case of co-parcenary betiveon the 
members of an undivided family. ey 

Jageshur Narain v. Ram Chandra, 23 C. 670; 28 
I. A. 87; Venkattagyyama Garu v. Venkataramayamma 
Garu 25 M. 678;4 Bom. L. R. 657; Kurwpai Nachiar 
v. Sankaranarayanan, 27 M. 800; Vydinada v. Nagam- 
mal, 11 M. 258; Mankama Kunwar v. Balkishen Das, 
28 A. 38; A. W. N. (1905) 170; Gopi v. Jaldhara, 33 
A. 41; 7A. L. J. 941; Ind, Cas. 697; Bai Devali v. 
Patel Bechardas, 26 B. 445, referred to. 

Second appeal ‘from the decision’ of the 
District Judge of Gorakhpur, dated the 29th 
August, 1910. 

The Hon’ble Mr. Sunder Lal (with him 
Dr. Sutish Chandra Banerji and Mr. Govind 
Prashad), for the Appellant. 

The Hon’ble Mr. Moti Lal and Mr. Surendro 
Nath Sen, for the Respondents. 

| Judgment. 
q Chamier, J—The following pedigree ex- 
WA plains the position of the parties to this 
-* wppeal and other persons to whom reference 
` will be made. 
| 


} ki RAM CHARAN. 
i 





Kali Prasad Lachmi Prasud Deokinandan, 
married Musammat 


Sonkali. 


Jaintri Prasad, Sarup Narain 
married Musammat 

Mundra, (Respondent. ) Triloki Narain, married 
Musammat Kishori, 


(Appellant). 















ter the death of Deokinandan a suit 
ed many years ago. Ram Charan his 
i Prasad and Lachmi Prasad 
and sons aintri Prasad and 
io constituted a joint family. 
ad brought suits against 

i Prasad and Sonkali 
ession of his share in 
d obtained decrees 

to possession of a 


[1911 
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Prasad predeceased bis brother Sarup Narain 
and on Jaintri’s death mutation of names 
in respect of the shares standing in his name 
was made in favour of the respondent Musam- 
mat Mundra. On the death of Sarup Narain” 
mutation of names in ‘respect of the property 
standing in his name was made in favour of 
his son Triloki Narain and on the latter's 
death in favour of the appellant Musummat 
Kishori. It may be mentioned here that 
Musammat Sonkali was at one time recorded 
with Jaintri and Sarup as one of the pro- 
prietors of shares in two villages called 
Misraulia and Gular Bahar a fact which 
seem to have puzzled the lower Appellate 
Court. The explanation is to be found 
in the deed of gift executed by Ram Charan 
whereby he gave his shares in certain jungle 
Jand to Musammat Sonkali for life and there- 
after to his two grand-sons, That land, as the 
Lower Appellate Court has shown, is now 
known as Misrauliaand Gular Bahar with the 
exception of these two villages the whole of 
the property inthe six villages with which 
we are concerned in the present case was for 
many years recorded inthe names of Jaintri 
Prasad and Sarup Narain. 

The respondent Musammat Mundra having 
made a loan of her recorded shares in two 
of the villages in favour of the respondent 
Mahant Beni Bibikanandgir and having in 
other ways shown that she intended to claim 
a widow’s estate in the property recorded in 
her name, the appellant brought the suit out 
of which this appeal has arisen claiming a 


declaration that she is the owner and in 
pessession of the property recorded in 
Musammat Mundra’s name and that the 
lease is invalid. The appellant's case is 


that the brothers Jaintri and Sarup held 
all the property recorded in their names as 
members of a joint family; that on the death. 
of Jaintri the whole passed to Sarup, on the 
latter’s death to Triloki Narain, and on his 
death to the appellant who has been in un- 
disputed possession for many years. The 
respondents’ case is that the decree of 1874 
operated to sever the interests of Kali Prasad 
Ram Charan and Lachmi Prasad; that each 
took a one-third share, Lachmi Prasad tak- 
ing one-third for himself and his two sons; 
that Jaintri Prasad and Sarup Narain each 
took separate interests under the Will of 
their uncle Kali Prasad and under the deed 
of gift executed by their grand-father with 


-yr 


we 


oa 
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“the result that the interest of Jaintri which is 


“the ‘property now in dispute passed on his 
“death 'to ‘his widow Musammat Mundra. 


,, The first question is as to the effect of the 
‘decree of 1874. There is no doubt that 
_ the. decree operated to sever the sHare of Kali 
. Prasad. from the shares of the rest of the 
, family. The appellant referred to the deci- 
;Sions in Durga Deiv. Bal Makund (1) -and 
ı Balkishen Das v. Ram Nazain Sahu (2) and 


. contended that as shares were not actually 


„allotted, by the decree to Ram Charan and 
:Lachmi Prasad these two should be held 


:to have remained joint in estate. The re-. 


` spondent referred tò the case of Ram Parshad 
. Singh.v. Lakhpatd Koer (3), and contended 
that Ram Charan and Lachmi Prasad should 
‘be regarded as having held separately after 
the decree because, in order to determine the 
share of Kali Prasad it was necessary to 
„determine the shares of Ram Charan and 
‘Lachmi Prasad and evidence shows that they 
| held their shares separately after the decree. 
“They might, no doubt, have elected to remain 
in union but the evidence shows that they did 
_not—Ram Charan, asalready stated, transfer- 


- red his share to his grand-sons and there is 


other evidence to support the view of the 
‘lower Appellate Court that Ram Charan 
held a separate share after the decree of 1874: 
. The second and most important ques- 
tion in this case is, whether Jaintri Prasad 
and Sarup Narain took separate interests 
‘under the Will and deed of gift as contended 
“by the respondents or took the property 
as undivided co-parceners as contended by the 
appellant. The latter does not suggest that 
the two brothers took the property as 
jcint tenants in the sense of the English 
law. Her learned Advocate relied princi- 
pally upon the decision of their Lordships 
of the Privy Council in Venkatayyamma 
Garu v. Venkataramanayyamma (4). That 
case does not appear to me to have any real 
bearing on the question which we have to 
decide. There the question was, whether 
the sons of a daughter who were members of a 
joint family with their father and had 
succeeded to their’ maternal grand-father’s 
estate on the death of their mother took 


(1) 29 A. 93; 3 A. L. J683; A. W. N. (1900),287. 
(2) 300. 738. 

(3) 300 221;8 Bom. L. R. 103; 7 C. W. N. 162. 
(4) 25 M. 678; 4 Bom. L. R. 657, 


‘a joint tenancy but their Lordships of ite 
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the property as undivided co-parceners 
(Ze, jointly) or as tenants-in-common. It 
has been pointed out by the Madras 
High Court [see Karuppat Nachtar v. Nan- 
karanarayanan (5)} that that decision cannot 
be regarded as laying down a rule that all 
property coming to two or more persons who 
happen to be members of a joint family 
is taken by them jointly, i.e., with the rights 
of co-parceners in ajoint family. Moreover, we 
have to deal here not with succession or an 
intestacy to which alone the ruling of the 
Privy Council can be applied but with a case 
of property passing under a Will and a deed 
of gift—the nature of the interests taken by 
the two brothers defendan's upon the 
language of the Will and deed of gift, and, if 
the language is ambiguous, upon any presum- 
ption or rule of construction that may be aps 
plicable to such documents. There is nothi € 
either in the Will or the deed of gift which 
gives any indication as to whether thé testa- 
tor or donor intended that the two brothers 
sl.ould hold as undivided co-parceners or 
as tenants-in-common with separate intercste. 
There are cases, e.g., Vydinada v. Nagammal 
(6) and Mankamma Koer v. Bulkishen Das 
(7), in which it has been held, in accordance 
with the rule of English law, that a gift cr 
bequest to two persors without more creates 



















Privy Council have disapproved of the appli- 
cation of this rule and Will of a Hindu a 
have observed that the principle of 4 
tenancy is unknown to Hindu Law ex 
the case of co-parcenary between th 
of an undivided family [Jogesh 
Ram Chandra (8)]. 

Regard may be ha 
circumstances in order to 
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„that the authority of the last men- 
tioned case was much weakened by ‘the 
_erroneous application of a rule of English 
_ conveyancing to the construction of a deed of 
gift executed by a Hindu and has referred to 
the later case of Gopi wv. Jaldhara (9), in 
which, following a decision of the Privy 
Council, one of the same Judges ‘declined to 
apply that rule and the construction of a Will 
executed by a Hindu. The learned Vakil 
referred also to the case of Bat Dewali y. 
Patel Bechardas (10). There properly had 
been given to two brothers who were members 
of a joint Hindu family. One died leaving 
a widow and it was held that she was 
entitled to half the property as heir of ker 
husband. The facts of.the present case are 
very much the same. It was suggested that 
as this-Court, in the case of Mankamna 
. Koer v. Balkishen Das (7), relied upon the 
fact that the donees were living as undivided 
co-parceners as a reason for holding that 
the donor intended that they should hold the 
property passing to ther: under the deed of 
giftin the same manner, we should give the 
“same weight to a similar circumstance in the 
present case. That would not be a proper.way 
of using a reported decision. One document 
cannot be construed by reference to decisions 
on other documents executed in different 
circumstances and containing different 
language. We must determine for ourselves 
vhat weight should be attached to the fact 
t the two brothers Jaintri Parsad and 
n Narain were living in union when the 
q deed of gift were executed in their 
was cuggested that a passage in 
of the Privy Council in Jogeshur 
Chandra (8) to the effect 
le of joint tenancy is 
u Law except in the 
between the mem- 
family recognises 
being given 
indus to be 
under the 



















treat- 
o iwo 
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tha time 
. Parsad aud othersand thefactthat the giftand 
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members of a joint family as a gift or devise 


_to them of property to be held as undivided 


co-parceners for, as pointed out in the case 
of Bai Dewali v. Patel Bechardas (10), such a 
devise or gift would create interests in favour 
of the issue of the donees who might be un- 
born at the time of the gift or the death of the 
testator.- I see no reason whatever for suppos- 


‘ing that either Ram Charan or Kali Prasad 


intended that any children that might be bogn 


-to either of the brothers should on their birth 


acquire.an‘interest in the property. It must 
be remembered that the two brothers were at 
joint with their father Lachmi 


devise were made to them only suggests that 
there was no intention to benefit any other 
members of the joint family whether 
then is existence or to be born hereafter. It 
must also be remembered that Ram Charan 
had already given some property to Lachmi 
Prasad to be held by him separately. In all 
the circumstances, I am unable to come to the 
conclusion either Kali Prasad or Ram Charan 
intended that the two brothers should hold 
ihe property given to them as undivided 
co-parceners. The fact that the two brothers 
were joint isnot, in my opinion, a sufficient 
reason inthe present case for holding that 
the donor and testator intended that they 
should hold the property as undivided co-par- 
ceners. The lower Appellate Court held that 
the brothers took in severalty and Iam not 
satisfied that that decision is erroneous. 

The question of limitation is disposed 
ofby the finding of the Lower Appellate 
Court that though there is no good evidence 
of pessession on the part of Musammat Mundra 
there is no good evidence that her relatives 
even held adversely to her. 

I would dismiss the appeal with costs. 

Karamat Husain, J.—I agree. 

By tue Court.—The appeal is dismissed 
with costs including in this Court fees on 
the higher scale. 

Appeal dismissed. 
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CALCUTTA HIGH COURT. 
Civız Rvtes Nos. 4612 ann 4771 or 1910. 

7 March 9, 1911. 

Present:—Mr. Justice Mookerjee and 

Mr. Justice Caspersz. 
AMRITA LAL ROY—Ptawtirr— 
. PETITIONER 
versus 
SHYAMA CHARAN SIKDAR—DEFENDANT 
—OPPOSITE PARTY. 

Right of swit—Plaintif’s decree against defendan? s 
landlord—Attachment of rent due to landlord—Suit for 
-rent by plaintif —Whether suit is for rent—Attachment 
of debt—Right to sue debtor—Small Cause Court 
Jurisdiction, 

The plaintif alleges that in execution of a decree 
held by him against the landlord of the defendant, 
he attached the rent which had already accrued due, 
and he seeks torecover in this suit the money pag- 
able by the defendant to his landlord, the plaintiff’ s 
judgment-debtor: ; 

Held, that the suit was not one for rent, but for 
money due to the plaintiff, and the Small Cause Court 
had jurisdiction totry the suit. 

Obiter dictum:—Mere attachment of a debt does 
not* prevent the judgment-debtor from suing his 
debtor, though he is not entitled to receive payment 
from his debtor unless the claim in respect of which 
the debt is attached has been satisfied. 

Shib Singh v. Sita Ram, 13 A.76 and Beti Maharani 
v. The Collector of Etawah, 17 A. 198; 22 I. A. 94, 
referred to. 

Rule against the order of the Small Cause 
Court Judge of Faridpur dated June 6th, 1910. 

Babu Satish Chandra Bhattachariee, for the 
Petitioner. 

- Judgment.—We are invited in this 
rule to set aside an order by which the Court 
below has dismissed a suit for recovery of 
money without trial on the merits. The 
petitioner instituted the suit originally in 
the Court of the Munsif of Faridpur. On 
the 10th August 1909, the Munsif held that 
the money sought to be recovered could he 
claimed only as a debt and not as rent, and 
that consequently the Court had no jurisdic- 
tion to try the suit. He, therefore, returned 
the plaint for presentation to the proper 
Court. The plaintiff then presented the 
plaint in the Small Cause Court. The 
Judge has dismissed the suit on the, ground 
that the procedure laid down in rules 46 
and 79 of Order XXI of the Code of 1908 
had not been observed. This judgment is 
not intelligible. 


4a 


The plaintiff alleges that in execution of 
a decree held by him against the landlord of 
the defendants he attached the rent which 
had already accrued due and he seeks 
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to recover in the present suit the money 
payable by the defendants to their landlord, 
his judgment-debtor. It is clear that the 
suit is not one for rent, because it has not 
been brought by a person who stands in the 
relation of a landlord to the defendants as 
their tenants. If the plaintiff is really en- 
titled to recover this sum from the defendant 
he can claim it only as money due to him, 
But, upon the face of the plaint, it is not 
explicitly stated whether the plaintiff has 
completed his tille on the basis of the attach. 
ment mentioned. Before he can succeed on 
the merits, he must prove that he has a 
complete title. It is well-established that, 
mere attachment of a dek" does not prevent 
the judgment-debtor fro suing his debtor 
for it and from taking e“ other steps neces- 
sary for the money there.: though he is not 
entitled to receive payment from his debtor 
unless the claim in respect of which the debt 
is attached has been satisfied Shib Singh v. 
Sita Ram(1); Beti Maharani v. The Collector of 
Etawah (2). It is not necessary, however, 
to decide at the present stage whether the 
plaintiff has an enforceable title as against 
the defendants. If he has such a title, it is 
plain that the sum sought to be recovered by 
him is a money debt and is not in the nature 
of rent, 

The result is that this rule must be made 
absolute and the order of the Court below 
discharged. The case will be remitted to t 
Small Cause Court Judge in order tha 
may re-try it on the merits. As ther 
not been opposed there will be no 















1910 which will also be ma 
case will be remanded 
Court Judge as abov 

order for costs. 


(1) 18 A. 76. 
(2) 17 A. 19 
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CALCUTTA HIGH COURT. 
Civin Rose No. 4289 or 1910. 
January 16,1911. 
Present:—Mr. Justice Chitty and 
; Mr. Justice Coxe. | 
J. J. MIRAN DA— DErENCANT— PETITIONER 
versus 
MOHENDRA KUMAR ROY-— PUAINTIFE — 
RESPONDENT. 
Co-operative Credit Societies Act (X of 1904), s. 6 (2) 
—Swit by Society — In whose name suit to be brought. 
The Chairman of a Co-operative Credit Society has 
no right to institute a suit against a member ~of tho 
Society under the Co-operative Credit Societies Act, in 
his own name. The suit should be one by the Society 
r itself under section 6 clause (2) of the Act. 
= A suit in the name of tho Chairman must fail. 


Rule against judgment and decree of the 
. Small Cause Court Judge of Chittagong, dated 
`s August 2nd, 1910. 
>` Babes Dhirendra Lal Kastagir and Probodh 
Kumar Das, for the Petitioner. 
Judgment.—tThis is a rule issued 
at the instance of the defendant J. J. 
Miranda ia a Small Cause Court suit calling 
upon the plaintif, Mohendra Kumar Roy, 
to show cause why the decree in favour of the 
plaintiff should not be set aside. 
It appears that the defendant was a mem- 
ber of a Snciety styled the Non- Gazetted 
Officers Urban Co operative Credit Society in 
Chittagong, constituted under the Co-opera- 
tive Credit Societies Act (X of 1904). The 
aintiff is said to bethe Chairman of the So- 
and brings this suit presumably on be- 
the Society. 
bjections are raised on behalf of the 
Firstly, that the plaintiff 
mar Roy had no power to in- 
which ought to have been 
f the Society ; and second- 
d Subordinate] Judge, 
Court powers, was 
defendant’s claim 
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‘doubt the plaint might have 
„and verified on its behalf by the Secretary 
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body corporate by the name under which it 
is registered, with perpetual succession and 
a common seal, and with power to hold pro- 
perty, moveable or immoveable, to enter 
into contracts, to institute and defend civil 
suits and to do all things necessary for the 
purposes of its constitution.” Had the suit 
been filed in the name of the Society, no 
been ‘signed 


or any other Officer of the Corporation in ac- 
cordance with Order XXIX, rulel of the 
Civil Procedure Code. This not having been 
done, we consider that this defect is fatal 


_to the suit which must necessary fail on that 


account, . 

As to the second contention it is unneces- 
sary for us to go into that now: but we 
may notice that the learned Subordinate 
Judge has found as a fact that the mem- 
bership of the defendant in the Society has 
not yet ceased. If this was so0,it is obvious 
that he cannot claim to set off the amount 
of his share as a member, certainly not with- 
out going into the question of accounts be- 
tween himself as such member and the Society. 
It would have to be ascertained whether he 
was liable in any amount as a member of the 
Society. 

The rule is made absolute. Butthere being 
no appearance on the other side, we make no 


„order as to costs. 


Rule made absolute, 


_ CALCUTTA HIGH COURT. 
Seconp Crvin, APPRAL No. 642 or 1909. 
April 20, 1911. 
Present:—Mr. Justice Mookerjee and 
Mr. Justice Teunon. 


GULAB RAI—Praintipr—APPELLANT 


CETSUS 
RAM RAJ TEWARI— DEfENDANT— 
RESPONDENT. 


Mortgage—Payment to first mortgagee by second 
mortgagee for releasing property from second mortgage 
— Sale of the property— Failure of consideration for the 
payment—Contribution-su t. 


The plaintiff, the second mortgagee, purchased the 
mortgaged property in execution of his mortgago 
decree. Subsequently, the defendant, the first mort- 
gagee, obtained a decree on his mortgage and at- 
tempted to sell the property. Then the second mort- 
gagee, the plaintiff, paid to the defendant, the first 
mortgagee, Rs. 215 for the express purpose that the 
property purchased by the second ‘mortgagee ‘should 
be released from all ‘liability under the~defendant’g 
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decree. The defendant was unable to release the pro- 


perty by reason of objections taken by persons 
interested in the equity of redemption. The property 
was, therefore, sold and purchased by a stranger. The 
deféndant applied the sale proceeds towards the 
satisfaction of his decree. The plaintiff brought this 
suit for recovery of the amount, Rs, 215: 

Held, that there is no answer to the claim of the 
plaintiff who should not be driven to a contribution- 
suit to enable him to realise a proportionate amonnt 
from persons who have been benefited by the pay- 
ment he made. 


Appeal from the decree of the Sub-Judge 
of Chapra, dated February 20th, 1909, revers- 
ing that of the Munsif of Chapra, dated June 
15th, 1908. 

Moulvi Muhammad Mustafa Khan, for the 
Appellant. 

Babu Naresh Chandra Sinhu, 
spondent, 


Judgment.—this is an appeal on be- 
half of the plaintiff in an action for re- 
covery of money, upon un alleged failure 
of consideration. The circumstances under 
which the payment was made by the plain- 
tiff to the defendant are not disputed. The 
second defendant, asthe head of a joint 
Mitakshara family, executed a mortgage of 
these properties in favour of the first defend- 
ant. He subsequently executed a second 


for the Re- 


mortgage in respect of one of these properties_ 


to the plaintiff. The plaintiff, as second mort- 
gagee, sued to cnforce his security, got a 
decree, and at the sale held in execution 
thereof, purchased the mortgaged premises 
himself. Subsequently, the first mortgagee, 
in execution of the decree obtained by him 
on the basis of his own mortgage, attempt- 
ed to proceed against this very property. 
At this stage, the plaintiff, second mort- 
gagee, entered into an agreement with the 
first mortgagee to pay the latter Rs. ¥15, 
on condition that the property purchased 
by him was released from, all liability under 
the decree obtained upon the first mortgage. 
The first mortgagee accepted the money, but 
was unable to release the property by reason 
of objections taken by the persons interested 
in the equity of redemption. He subse- 
quently proceeded to execute his decree 
against the property held by the plaintiff, 
though he had received Rs. 215 with a view 
to release it. In execution, the property was 
sold and was purchased by a stranger. The 
first defendant applied the sale proceeds of 
this property towards the satisfaction of 
his decree, The plaintiff then commenced 
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this action to recover Rs. 215 on the 
ground of failure of consideration. The 


Court of first instance made a decree in 
his favour. The Subordinate Judge has, 
on appeal, reversed that decree. In our 
opinion, there is no answer to the claim of the 
plaintiff. 

It isnot disputed that money was paid by 
the plaintiff tothe first defendant for the 
express purpose that the property held by 
him might be released from the claim under 
the first mortgage. No doubt, ib was not 
competent to the first mortgagee to grant a 
valid release without the assent of the other 
parties interested in the mortgaged pre- 
mises and without the leave of the Court 
[Mir Husuff v. Panchanon (1)]. But ifhe 
wished to retain the sum received by 
him from the plaintiff, it was his duty to 
secure the assent of the persons interesied, 
and the approval of the Court. If he failed, 
though it may be through no fault of his 
own, to grant a valid lease, it undoubtedly 
became his duty to returnto the plaintiff the 
sum of Rs. 215. The plaintiff was under no 
personal obligation to pay any portion of 
the judgment-debt, though it might be- 
come incumbent upon him to satisfy the 
decree if he desired to save his preperty. 
It was, therefore, manifestly unjust for the 
first defendant, to accept and retain his 
money, and at the same timeto sell up hig 
property. Under such circumstances, if 
permitted the first defendant to appruprg 
to his own use, the money paid by the 
tiff, we would have to sanction his 
enrichment at the expense of the lg 
cannot consequently accept as 
suggestion that the plaintiff 
to a contribution-suit, 
realise a proportionat 
sons who have been 
he made. 

The result 
the decree of 
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It follows, asa matter of course, that the 
decree-holder will be at liberty to proceed 
with execution of his decree for recovery 
of any balance that may still be due there- 
under, on the assumption that Rs. 215 
which he is now obligedtoreturn to the plain- 
tiff, has not been applied to the satisfaction of 
the decree. 
Appeal allowed. 


ALLAHABAD HIGH COURT. 
First Cıvıl Apokal No. 8 or 1910. 
May 9, 191). 
Presenti—Mr. Justice Karamat Hussain 
and Mr. Justice Chamier. 
KHUNNI LAL—Derexpant—APPELUANT 


versus 
NS KALIMUDDIN AND OTHERS—PLAINTIFFS— 
S DEFENDANT S— RESPONDENTS. 


` Contract—Interest—Enhanced rate of interest to be 
paid from the date of execution of bond under certain 
circunistances—Penulity—Penal enhanced rate not to be 
disallowed entirely—Reasonable compensation to be 
allowed —Contract Act (IX of 1872}, s. 74. 

A mortgage-deed provided that interest was to be 
paid at the rate of ll annas per cent. per month, but 
if the interest for any year were not paid the interest 

n the entire amount due should be paid at the rate 
of 18 annas 4 pies per cent. per mensem instead of 11 
annas from the date of the execution of the mortgage- 
deed: 
























interest was penal, but that the enhanced interest 
would not to be disallowed altogether,—a reasonable 
vortion of it might be allowed by way of compensa- 


nder Koer v. Rai Sham Krishen, 34 C. 150; 
J. 109; 11 CO, W. N. 249; 5C. L. J. 106; 17 M. 
9 Bom. L. R. 804; 2 M. L. T. 75, referred to. 
appeal from the decision of the 
ubordinate Judge of Bareilly, 
eptember 1909. 
< Sapru, for the Appellant. 
. Sunder Lal and Dr. 
for the Respondent. 


Sheoraj Singh 
irgh executed 
000 in favour 

er 1903. 
1l annas 
a stipu- 
for any 
e entire 
rate of 
instead 
execu- 
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Held, that the agreement to pay enhanced rate of 
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a portion of the property mortgaged, and 
after offering a sum of Rs. 9,587-38-6, which 
was not accepted by the defendant, institut- 
ed a suit for redemption of the mortgage 


-alleging that only Rs. 6,225 have been paid 


to the mortgagors. The deferce was that 
the entire sum of Rs. 7,000 had been receive. 
ed by the mortgagors, ard that the mortgagee 
was entjiled to thatsum with interest and 
compound interest at the rate of 13 annas 4 
pies per cent per mensem according to the 
terms of the deed. The Court below finding 
that the entire sum of -Rs. 7,000 had been re~ 
ceived by the mortgagors, and that the con- 
dition as tothe payment of compound interest 
at therate of 13 annas 4 pies per cent. per 
mensem was penal, gave-the plaintiff a 
decree for redemption on payment of 


the principal sum of Rs. 7,000 and 
interest calculated at the rate of 11 
annas per cent. per mensem amozxnting 


to Rs. 4.590 36. Regarding the costs of the 
plaintiff that Court said that as the plaintiff 
had rct offered the fall amount due to defend- 
ant No. 1, under the mortgage bond of 17th 
September 1903 he was not entitled to any 
costs. The Ccurtalso ordered the contesting 
defendants to bear their own costs. The 
defendant Khunilal has preferred an 
appeal to this Court, and three pleas are taken. 
The first in the memorandum of appeal 
is that the s'ipulation at the enhanced rate, 
of interest is not penal. Thesecond is that 
the contractual rate of interest should have 
been allowed during the time allowed in the 
decree for the payment of the mortgage 
money. The third is ihat the appellant is 
entitled to his costs in the lower Court. The 
defendant-appellant, in our opinion, is entitled 
to his costs inasmuch as the sum offered by 
the plaintiff was not the full sum to which 
the mortgagee was entitled. There is no 
doubt that the enhanced rate of interest is 
penal. But. according to the ruling of their 
Lordships of the Privy Council in Sunder 
Koer v. Ret Sham Krishen (1), the enhanced 
interest is not to be disallowed altogether, 
buta reasonable portion of it may be allow- 
ed. Had we been trying the case ourselves 
as a Court of first inslance, we might have 
allowed a portion of the enhanced interest 
by-way of compensation. But sitting here 


(1) 24 C. 150; 4 A. L. J. 109; 11 C. W. N. 249; 5 
L. J. 106; 17.M. L. J. 43; 9 Bom, L. R, 304; 2 M. L, T. 
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as an Appellale Court we are not disposed to 
interfere with the discretion which has been 
exercised by the Court below. The result is 
that we allow the appeal so far as the costs of 
the defendant-appellant are concerned. In 
“yther respects we dismiss it. Parties will pay 
and receive proportionate costs in this Court 
which will include fees on the higher 
scale. We also dismiss the objections - with 
coste because we are not satisfied that the 
decision of the Court below that the entire 
amount of mortgage-money was paid wrong. 

Appeal allowed. 


ALLAHABAD HIGH COURT. 
Seconp CIVIL Appeat No. 218 or 1910. 
i May 8, 1911. 
Present: —Mr. Richards, K. O., Chief Justice, 
and Mr. Justice Banerji. - 
JAI GOPAL NARAIN SINGH AND UTHERS 
— DEFENDANTS — APPELLANTS | 
versus 
UMADAT AND OTHERS—PLAINTIFF3— 
RESPONDENTS. 

Occupancy -holding—Mortgage — Fraudulent relin- 
quishment while question of mortgage sub judico—Void 
—Suit for declaration in Civil Court—aintainable— 
N. W. P. Rent Act (XII of 1881). 

An occupancy-tenant can validly mortgage his 
occupancy-tenancy with possession under the 
Rent Act XII of 1881, and any fraudulent and 
collusive relinquishment by the occupancy-tenant 
would be void against the mortgagee. The mortgagee 
is entitled to sve for a declaration in the Civil Court 
that the relinquishment was not operative as against 
him. < 

. Second appeal from the decision of the 
District Judge of Allahabad, dated the 22nd 
December 1909. 

Judgment.—the facts out of which 
this appeal’ arises are fully set forth in the 
referring order of our brother Tudball. It 
has been consistently held by this Court that 
under Act XII of 1881 an occupancy-terant 
coald confer on a person who lent him money 
at Jeast a right which would entitle the 
mortgagee to remain in possession of the 
holding so long as the tenancy lasts. It 
follows that any fraudulent and collusive 
relinquishment by the occupancy-tenant 
to the zemindar, the latter being a party to 
the fraud and collusion will be void against 
the mortgagee. We understand the Court 
below:~ to find that -the occupancy-tenant 
relinquished the occupancy-tenancy to the 
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zemindars, defendants in the suit, in con- 
sideration of certain promises, the defend- 
ants knowing well that the plaintiffs were 
mortgagees, in other words, to find that 
there was fraudulent collusion between the 
defendants and the occupancy-tenant. Our 
learned brother was evidently of opinion that 
the plaintiff was entitled to the declaration 
hesought but for one reason, namely, that 
he considers that having regard to the 
proceedings which had taken place in the 
Revenue Court the declaration would be 
perfectly useless. Itis true that the zemin- 
dar brought a suit for ejectment after the 
relinquishment in the Revenue Court and ob- 
tained a decree which was affirmed by the 
Commissioner and which has heen actually exe- 
ented, At the same time, we are told that 
the defendants in the revenue suit have 
applied to the Board of. Revenue in revision 
and that the Board of Revenue had postponed 
their final decision until after the decision of 
the present suit. Wetakeit from this that 
it will be within the power of the Board of 
Revenue to set aside the decree for possession 
in the Revenue Court and to restore the 
plaintiffs in this suit to possession if they con- 
sider that plaintiffs are legally entitled to be 
restored. The matter in the Revenue Court is, 
therefore, still sub judice and there has been 
no final decree determining the occupancy- 
tenancy. We agree with the Court below, as 
did our learned brother, that the plaintiffs are 
entitled to the declaration which they seek. 


We, therefore, dismiss the appeal with co 
including in this Court fees on the hig 
scale. 


`” MADRAS HI 
Second Civic App 
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The acquisilion by a person of a prescriptive title to 
Jandsattached to an office does not give him a right 
to that office unless ho was in adverse possession of 
the office also for the statutory period. 

The mere receipt of the emoluments of an office 
without performance of its duties will not enable the 
recipient to claim possession of the office, if its duties 
are performed by another in his own behalf and not 
as the deputy of the person enjoying the emoluments. 

Where plaintiff, the widow of an archaka, sued 1st 
defendant, alienee from her husband, for possession 
of the office of archaka andof tho iands attached 
thereto, and it was found . that Ist defendant was in 
adverse possession only ofthe lands, tho beneficial 
enjoyment whereof vested in the plaintiff’s family: 

Held, (1) that plaintiff was entitled to the office as 
the adverse possession by defendant ofthe lands did 
not give hima right to the office. 

(2) thatthe plaintiffi’s claim to the lands was not 
barred and she had aright to recover the property 
from the time herright to beneficial enjoyment 
accrued. g : 

Mahomed v. Ganapati, 13 M. 277; and Gnanasam- 
banda Pandara Sanadhi v. Felu Pandaram, 23 M. 271, 
referred to. 4 

Abhiram Goswami v. Shyam Charan Nandi, 36 C. 

. 1003, 10 C. L. J. 284, 6 A. L. J. 857; 11 Bom. L. R. 
234 explained. 

Second appeal against the decree of the 
District Court of Tanjore in Appeal Suit 
No, 146 of 1907, presented against the decree 
of tke District Munsif of Shiyaliin Original 


Cuit No. 58 of 1906 


Mr. T. R. Vencatarama Sastri, for the 
Appellant. 
Messers. T. R. Ramachandra Azyur and 


G. S. Ramachandra <Azyar, fer the Respon- 
dents. 


Judgment.—tThe cuit is by the 
idow of an archaka to recover the office 
the lands which appertained to the 
rom defendants Nos. land 2. The 
d the lands were alienated by the 
usband under Exbibit I in 1893 

fendant. It is found by the 
appeal that the lands have 
efendant’s possession for 
As regards the office 
d at the samo time. 
who held posses- 
È The Munsif 
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the suit is against the holder of the office. 
The third column says that the time runs 
from the date when the defendant takes 
possession adversely. An explanation? is 
attached to the clause in the third column 
that the office is possessed mhen the em- 
oluments are received in cases where the 
emoluments are attached. The explana- 
tion is not attached to the words in“ the 
first column, nor does it say that mere 
receipt of the emolument without reference 
to any performance of the duties will enable 
the recipient to claim possession of the office 
jf the duties are being performed by another. 
To hold otherwise, would mean when two 
different persons perform the duties of 
the office and enjoy the emoluments of 
the office for the statutory period that the 
Jatter ucquires the right to the office, a con- 
clusion which appears to us, to be manifestly 
absurd; nor can the conclusion be avoided 
when the emoluments are taken by several 
persons in severalty without any of them 
doing the duties, that they have all ac- 
quired a right to the office. We must then 
overrule the contention that the first defen- 
dant by possession of the lands alone has 
acquired a right to the office. 

The next question is, whether the second 
defendant’s possession since 1897 was as the 
deputy of the first. In that case the plain- 
tiff’s right to the office would be barred -and 
as -a consequence thereof his right to ..the 
lands as well. As regards the lands, .the 
claim would not be barred if the plaintiff's 
family was entitled to the beneficial enjoy- 
ment thereof. See Mahomed v. Ganapati (1). 
This view has not been overruled by the 
Privy Council in Gnanasambandapandara 
Velupandaram (2) which was 
the case of a trust. Weare unable to hold 
that Abhiram Goswami v. Khyam Charan 
Nandi (3) which was the case of lease 
under which rent was being paid affects 
the principle to be applied to the present 
case. But Mr. Ramachandra Iyer says that 
lands belonged to the temple and were only 
burdened with a charge for beneficial enjoy- 
ment in favour of the plaintifi’s family. 
This does not appear to us to affect the 
right of the plaintiff to recover the property 


(1) 18 M. 277. 

(2) 23 M. 271. 

(3) 36 C. 1008; 10 C: L, J, 28476 A. L. J, 857; 14 
Bom, L. R, 284, 
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- ment, accrues. ` But before-we dispose of the 


case, it is necessary to have a finding on the, 
question as to who had - possession of the 


` office since 1907 and in case it was the 
“second defendant, whether he wasin possession 

. on behalf of the. first. : 
The finding should be returned within a 
forinight. after..the recess on the evidence. 
_on record and seven days will be ailowed for 

filing objections. i Í 
In compliance with the order contained in 


the above judgment the District Judge of. 
Tanjore submitted the finding that the 2nd, 


defendant did not hold the ofice as Ist 
defendant’s deputy. , 

The second appeal coming on for final 
hearing after the return of the said finding 
the Court delivered the following . 

Judgment.—wWe accept the finding 
and, reversing the decree of the District 
Judge, wa restore that of the District 
Munsif with costs in thie andin the lower 
Appellate Court. 

ok : Appeal allowed. 


MADRAS HIGH COURT. 
Seconp Civ APPRAT No. £61 op 1909. ` 
“April 12, 1911. 
;:Present:—Sir Ralph Benson, Judge, and 
 & Mr, Justice Sundara Aiyar. - | 
-MUTHURAKU THEVAN AND otazrs— - 
: APPELLANTS 
ER . versus , 

ROBERT GORDON ORRAND coruers— `` 

` RESPONDENTS. 


Landlord and Tenant—Encroachment by tenant on 


landlord’s lands not included im the lease —Preseription 
—Landlord’s knowledge of encroachment, whether neces-. 
sary, 

The true presumption as to encroachments: made 
by a tenant, during his tenancy, upon the adjoining 
lands of his landlords is that the lands so encroached 
upon are added to the tenure and ‘form part thereof 
for the benefit of the tenant so long as the original 
holding continues and afterwards for the benefit of 
his landlord, unless it clearly appears by some act 


done at the time that the tenant made the. encroach- . 


ment for his own -benefit. 

In such a case the tenant trespasser is not bound 
to prove- that his trespass was known to the 
landlord. - 

Gooroodas Roy v. Issur Chunder Bose, 22 W. R. 246; 
Ishan Chandra Mitter v. Raja Ramranjan Chakarbutty, 
2 0. L. J. 125 and Moidin Sdiba v. Nagappa. T B. 96, 
approved. mN ‘ 

Mali, Ahmad Chowdry v. Tota Meah Chowdhry, 81 C. 
897, explained. ae i 
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“from the. time her right to beneficial ‘evjoy-~ 


._ hearing the Court delivered, the followy 


“Mr. 
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Kiishna Govind. Jamadar v. Banka Behari Shah, 1 
©. W. N. 698; 4 Ind: Cas. 526; Prohlad Teor v. Kedu 
Nath Bose; 25 C.'302, distinguished. 


Second appeal from the decree of th 
Additional ‘Subordinate Judgé’s Court o 
Madura, in A.S. No, 446 of 1908, presente: 
against the decree of the District Munsi 
of Shivaganga in O. S. No. 223 of 1907. 

Mr. K. Srinivasa Aryangar, for the Appel 
lants. ' . 

Mr. T. Rangacharzar, for 6th Respondent. 

Judgment.—tThe Courts below wer 
wrong in holding that the defendants weri 
-not entitled to adduce evidence on th 
second issue. If the defendants held the 
excess lands for more than the statutory 
period they will be entitled to claim the 
same rights in them asin the lands admit. 
tedly held under the cowle. We must ask 
the present District Judge to return a 
finding on the second issue after taking 
the evidence that the parties may adduce. 

- The finding: should be submitted within 
six weeks from this date and seven days 
will be allowed for filing objections. 

In compliance with the order contained 
in the above judgment the District Judge 
of Madura submitted a finding to the effect, 
that the defendants did-not acquire a pres- 
criptive right in respect of the excess land 
claimed. - j 

The second issue is whether’ the defen- 
dants have acquired any prescriptive right 
in respect of excess lands claimed. 


This second appeal coming on for fina 














-_ Judgment. 
The District Judge has found 
defendants have acquired a 
right of tenancy to the exces 
by tke plaintiffs. We ac 
` Rangachariar con 


more than 12 
the encroach 
the defen 
acquired 
ment’ is 
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a tenant. We are unable to uphold this 
argument, Unquestionably, the ordinary rule 
of law is that possession held by a person 
in his own right is adverse to the true 
owner, whether the owner is aware of such 
possession being taken or not and if the 
adverse possession be continued for the statu- 
tory period it will confer a prescriptive 
title on the trespasser. This rule is quali- 
fied by the principle that if the trespasser, 
while in possession, claimsa right less than 
the absolute ownership in the land he will ac- 
quire by prescription only the inferior title 
set up by him. The title acquired will 
` be determined by the animus persidendi of 
the trespasser. It is also well-established 
that, when possession is proved by a person, 
it will be presumed to be held in his own 
right. This. presumption, no doubt, is not 
applicable in cases where a special relation- 
ship exists between the parties such as 
tenants-in-common or members of an un- 
divided family. The Court will in such 
cases presume that possession is on behalf 
of all the co-owners or the members of the 
family and it will lie on tke possessor to 
prove that he held exclusive possession to 
the knowledge of those whose rights he 
seeks to affect by his possession. What 
then is the proper presumption where a 
tenant takes p-ssession of lands not in- 
cluded in ‘his holding, taking advantage 
of his character as tenant? We are clearly of 
opinion that the view enunciated by Markby 
in Gooroodas Roy v. Issur Chunder Bose (1) 
rrect. That learned Judge observes,— 
think the true presumption as to en- 
ants made by a tenant during his 
n the adjoining lands of his land- 
he lands’ so encrcached upon 


ROBERT GORDEN ORR. 















tof the tenant so long 
continues, and after- 
his landlord unless 


v, Raja 
"Modin 
ion has 
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been drawn to some cases in which it has 
been stated that the tenant is bound to 
prove that he set upa right of tendncy 
over the encroached lands to the knowledge 
of his landlord, Wali Ahmad Ohowdhry v. 
Tota Meah Chowdhry (4), Krishna Govinda 
Jamadar v. Banka Behari Shah (5). „Seo 
also Prohiad Teor v. Kedar Nath Bose” (6) 
where Maclean, ©. J., was of opinion’ “that 
the rule laid down by Markby, J., was stated 
in tco broad terms. In Wali Ahmad Chow- 
dhry v. Tota Meah Chowdhry (4) the encroach-. 
ment was on waste land and the acts of 
enjoyment might be held not to amount: 
to effective possession. These decisions might 
be perfectly right on the particular facts - 
on which they were passed but if ‘they 
intend to lay down that a tenant trespasser 
is, as a matter of law, bound to prove 
that his trespass was known to his land- 
lora we must say that we prefer the rule 
laid down by Markby, J. We can see no 
basis for a presumption that a tenant, 


| when he encroaches on his ‘landlord’s land, 


intends to hold possession purely for the 
benefit of the landlord. We are, therefore, 
of opinion tbat, on the finding arrived at 
by the District Judge, the plaintiffs must 
fail. We may add that it is almost im- 
possible to believe that, during the périod 
of about 30 years that the defendants were 
cultivating the lands prior to 1904, fbeir 
landlords were ignorant of the fact. “Ehe 
result of the finding is that the decrees 
of the lower Courts must be reversed and 
the suit dismissed with costs through- 
out. 


Appeal allowed, 


(4) 8i ©. 397. 
(5) 13 C. W. N. 698; 4 Ind. Cas. 526. 
(6) 25 C. 302. 
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EMPEROR V. ADAM KHAN, 
(s. 0. 9 M. L. T. 458). 


a MADRAS HIGH GOURT. 

© CRIMINATL Revision Case No. 439 or 1910. 
5 February 22, 1911. 

“ . . Preseni:—Mr, Justice Wallis, 
“> BMPEROR—COMPLAINANT 

EO aa versus ` 


“| ADAM KHAN—Opposirs Party. 

t Madras Local Boards Act (Mad. Act IIT of 1899), s, 
162 (c)—Branch of tree in public road felled with 
Ghairman’s permission—Conversion of branches to per- 
sonal, use—Conviction under the section—Legality, 

~* Séction 162 (0) of the Local Boards Act does not 
provide for wrongful conversion of trees; whore 
therefore, a person cut down, with the permission of 
the Chairman, the branch of a tree, and converted it 
to his own nse, it was held that he could not be 
convictéd under this section. 

Petition under sections 436 and 432 of the 
Criminal Procedure Code, praying the High 
Court to revise the judgment and order of 
the Sub- Divisional Magistrate of Anantapur, 
in Appeal No. 19 of 1910, presented against 
the order and judgment of the Sub-Magis- 
trate of Penukonda in C. CŒ. No. 473 of 1909. 

Facts.—The appellant petitioned the 
Chairman of the Penukonda Union to have 
a dried branch of a Margosa tree in front 
of his house felled as it was overhanging his 
house and threatened danger to the inmates 
(Exhibit 1). He was given an order by the 
Chairman-thab he might, at his expense, geb 
the:tree cat in the presence of the Sanitary 
Maistry. The appellant, however, having 
removed the felled branch into his house, the 
Chairman by a notice informed him that the 
branch would-be sold in public auction on 
the 21st August and required the branches 
and all fellings to be kept outside his house 
‘by. the preceding day. The appellant 
inquired under what law and on what 
grounds the Chairman proposed to sell the 
branch. felled at his cost. The Chairman 
replied that the tree belonged not to the appel- 
lant but to the Union Panchayat he saw no 
reasons not to hold the sale of the branch. 


. Order. The accused cut down a branch 
‘of.a tree ina public. toad by permission of 
the: Chairman of the Union, and appears 
‘after wards to have wrongfully converted the 
branch to his own use and refused to return 
“ik. The Local Boards Act does not contain 
any provision as to trees wrongfully convert- 
ed, and the conviction under section 162 (e) 
ofthe Local Boards Act cannot be upheld. 
“The couviction and sentence of the lower 
fom db yea, : : 


ARN TARN. 


_INDIAN CASES, 


577 
A. R. V, EMPEROR, 


Court are set aside and the fine, if -paid, be 
refunded. ~ 


Conviction set aside. 


: (s.¢. 7 N. L. R. 53.) 
NAGPUR JUDICIAL COMMISSIONER'S 
COURT. 
CRIBINAL Revision No. 317-B or 1910. 
February 31, 1911. 
Present:—Mr. Stanyon, A. J. C. | 
A. B, —APPLICANT 
versus 


EMPEROR—Opeoaite Parry. - 

Berar Municipal Law of 1886, s. 143 (1)— Penal 
Code (Act XLV of I860), s. 168—‘Peewniary interest,” 
meaning of—Vice-Chairman of Municipal Bard 
issuing contracts—Private loan to contractor to carry 
on works—Recovery outof realization from cheques 
issued by Vice-Chairman. 

A member of a Municipal Board in Borar who 
lends money to a contractor, upon the personal credit 
of such cotitractor, for the purpose of a contract 
with the Municipal Board violates section 148 (1) of 
the Berar Municipal Act and is liable to punishment 
under section 163 of the Penal Code. 

In a Maunicipal contract, in the name of B, which ig 
entirely worked with the money of A ; B. is merely 
the benamidar of A, 

A.. the Vice-Chairman of a Municipal, Board, hid 
authority to enter into contracts for the Munici- 
pality, to pass contractor’s bills and to issue cheques 
in payment thereof. A. gave two contracts for the 
construction of Municipal drains to B., B. had no, 
capital to carry out these works so A » Who carri 
on amoney lending business on his ovn be 
advanced the money and re-paid himself o 
realizations of Municipal cheques issued by hj 

Held, that A. had a pecuniary inter, 
contracts within the meanjng of section 
Berar Municipal Act and was guilt, 
under section 168 of the Penal 
Berar. ` 

Todd v. Robinson, (1885) 54 
D. 739; 52 L. T. 120; 49 J. P, 
(1862) 31 L. J. Ex. 233; 
Lewis v. Carr, (1877) 
86 L. T. 44: 24 W. R, 
63 L. J. Q. B. 
499; and City 
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the conviction and sentence passed by the Assis- 
tant Commissioner and Magistrate, Ist Class, 
Amraoti, dated the 10th June 1910. 
Mr. F. W. Dillon, for the Applicant. 
Sir B. K. Bose, for the Crown. 
Judgment.—tThis case raises a some- 
what difficult question of law, and it is, 
therefore, expedient to make a short state- 
ment of the facts material thereto. The 
applicant, A, B., became a member of the 
Municipal Committee of the town of Amraoti, 
in Berar, on the lst April 1998. On the 
Qnd June 1908, he became Vice-Chairman 
oi that Committee, a position of great trust 
and responsibility. As Vice-Chairman he 
was the working member of the Committee 
in its dealings with contractors, who carried 
on Municipai work. He made the contracts, 
and passed contractors bills, and issued Mu- 
nicipal Cheques in payment thereof. In- 
cidentally, he was also subject to the Berar 
Municipal Law, section 146 (1), whereof 
runs as follows — | 
“Tf any member, officer, or servant 
of a Committee is, otherwise 
than with the permission in writing 
of the Commissioner, directly 
or indirectly interested in any 
contract made with the Com- 
mittee, Ye shall be deemed to 
have committed an offence under 
section 168 of the Indian Penal 
Code.” 
profession the applicant is a Pleader, 
tising as such at the Amraoti Bar, and 
has, and himself'carries on, a money- 
business. 
6th November 1908, two con- 
iyen by the Municipal Com- 
ough the applicant, to one 
construction of certain 
able for the completed 
ne case and Rs. 456 
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Lahanu presented two bills for payment on 
account of the above contracts, and these 
bills having been passed by the applicant as 
Vice-Chairman, he issued Municipal Cheques 
signed by himself in payment thereof on 
two different dates. The cheques were, 
however, not given to Lahang, but kept 
under control of the applicant as below. The 
first cheque was endorsed to one Pand- 
harinath, clerk to Mr. Kale, a Pleader, who 
js a trustee of the estate of A.B.’s father- 
in-law, Jog. Pandharinath cashed the cheque 
and brought the money to A. B., who first 
deducted his own claim, and passed on the 
balance to the contractor Lahanu. The 
second cheque was endorsed to A. B.’s office 
peon, Naru, who, as was done in the other 
case, cashed it and carried and delivered the 
money to A. B. who then paid Lahanu a 
balance after deducting his own claim. 

Upon these facts applicant was convicted 
by the Sub-Divisional Magistrate of Amraoli 
of two offences punishable under section 168 
of the Indian Penal Code as applied to 
Berar, (namely that, being a public servant 
he had unlawfally engaged in trade), and 
sentenced to pay a fine of Rs. 51 or undergo 
simple imprisonment for one month in res- 
pect of each of the two offences. The ap- 
plicant appealed against these convictions ard 
sentences to the Court of Session for Hast 
Berar, but the appeal was dismissed. He 
has, therefore, applied for revision to this 
Court. 

On behalf of the applicant it was urged 
that his election as member and Vice-Chair- 
man of the Amraoti Municipality did not dis- 
entitle him to carry on his business as a 
banker and money-lender. Lahanu was in- 
troduced to him by one Pimple, another 
Pleader, and the money was recovered, with 
the contractor’s consent, in ordinary course 
of applicant’s business as a banker and 
money-lender. Except the recovery, of 
monty lent, A. B, had no interest whatever, 
Under section 146 (1), Berar Municipal 
Law, the word “interest ” meant ‘pecuniary 
interest? in the contract. If Lahanu’s con- 
tracts had gone to the wall, A. B. would still 
have been entitled to recover his advances. 
In other words, the argument advanced was 
that, by finding capital for Lahann’s business, 
applicant did not become interested in that 
business within the meaning of thé above 
section of the Berar Municipal Law, Jt was 
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further urged that in this matter Berar Law 
is identical with English “Law. and the 
following cases were cited by the learned 
Counsel for the applicant, as leading to a 
correct decision in the present ease, viz., Todd 
v. Robinson (1) and Le Feuvre v, Lankester 
(2). The latter case was said to be on all fours 
with the present case. 

On behalf of the Crown the convictions 
were supported by the learned Government 
Advocate upon the ground that the English 
cases above cited affirmed principles which 
were in accord with the view taken by the 
Couris. below, while further authorities cited 
were, Nicholson v. Fields (3), Lewis v. Carr 
(4), Nell’ v. Longbottom (5) and City of 
London Hlectrie Lighting Co. v. London Oor- 
poration (6). - 


It was said that the above cases would 
show that the Courts are jealous and stringent 
in imposing restrictions upon the carrying 
on oftrade by public servants, and that they 
will go as far as possible in construing the 
words “directly or indirectly interested” to 
protect, in the remotest degree, the common 
public interest against the fraudulent use of 
advantages created by the official position of 
2 public servant. It was conceded on all 
hands that there are no Indian rulings yet 
published on the subject in any of the known 
reports. I, therefore, proceed to make a short 
examination of the English caseg cited, section 
163 of the Indian Penal Code as applied to 
Berar and section 146 (1) of the Berar 
Municipal Law, being equally derived from the 
Law of England. 

Section 193 of the Public Health Act, 
1875 (38 and 39 Vici. c. 55), provides as 
follows : 

. “ Officers orservantsappointedor em ploy- 

. ed under this Act by the local au- 

thority shall not in anywise b: cor- 
` cerned or interested in any bargain 
or contract made with such au- 


(1) (1885) 54 L. J. Q. B. 47; 14 Q. B. D, 789; t2 L. 
T. 120; 49 J, P. 278. 


(2) (1858) 23 L. J. Q. B. 254; 3 El. & Bl. 580; 20, 
L. R. 1426; 18 Jur. 894; 2 W. R. 307. 

(3) (1852) 31 L. J. Ex. 233; 7 H. & N. 810; 10 W. 
R: E04. 

(4) (1877) 46 L. J. Ex, 814; 1 Ex. D. 484; 36 L. T. 
44; 24 W. R. 940. 

(5) (1894) 63 L. J. Q. B, 490; 1 Q. B. 767; 10 R. 193 
70 L. T, 499, 

(6) (1903) A. C. 431; 72 L. J. Ch. 737; 89 L. T. 3)0; 
52 W. R. 158; 67 J. P. 437; 2 L, @. R. 93, 
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thority for any of the purposes of 
this Act.” 


In Todd v. Robinson (1) it was held that a 
clerk toa District Board under the above 


statute, who is a share-holder in a Gas 
Company which supplies gas in 
the. district at so much a lamp 


paid by the Local Buard pursuant to a re- 
solution of the Board is an officer “interested 
in” a contraco made with the Board for 
the purposes of the Act, is liable to penal. 
ties under section 193 of the Act. This 
ruling certainly does not support the case 
for the applicant, unless it wag meant to 
suggest that if the defendant in the Haglish 
case had been the banker of, and not a 
share-holder in, the Gas Company, he would 
not have been held liable, No doub5, tha 
three Judges who concurred in the rule 
laid down regretted being obliged to do so 
and regarded “with approval a modification 
of the law which subsequently took place. 
But that was because they considered the 
particular case before them a technical breach 
of arule: and go it undoubtedly was, seeing 
that neither: as” share-holder of the Gas 
Company, nor as a clerk of the District 
Board, had defendant the least control over 
the contract between the Company and tha 
board. His interest was as indirect as it 
could be. Yet he was held liable. Had 
he been a Director of the Company or a 
managing Vice-Chiirman of the Board, th 
„Engiish Court would have expressed no 
gret for having to inflict penalties npo 
The case is one. instance of how 
English Law carries eyen indiregg 
bility. 

The next case; Le Fe 
(2), was relied on as 6 
applicant's - case. I h 
carefully and I a 
analogy can be 
decision upon 
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ever, not easy to reconcile this dictum with 

the ruling in Todd v. Robinson (1) and 

other cases to be presently cited, and Í 

am in respectful ‘doubt of the soundness 

of the view taken by Coleridge, J., and. 
the learned Judges 
him in the case under consideration. Tt 
was pointed out in the course of the, argu- 
ments that defendant, as a member of the 

Board, might be called upon to decide whether 

the iron-work supplied to the Municipal 

contractor by his firm was well made and 
satisfied a warranty that it should be of 

a merchantable quality, and urged that 

defendant, as an Alderman, wonld be clear- 

ly interested to decide this matter in the 
afirmative. This forcible contention was 
> dealt with in, the judgment by Coleridge. 
J., in the following words:— 
. “TE was, however, said, that ib was 
within the mischief of the clause, 
because, supposing there had been 
a question afterwards as to the 
quality of the goods, the defendant 
himself, in the capacity of one of 
the Town Council, might have to 
determine on the matter, and that he 
might thus have an indirect interest. 
Now, whether that might fairly 
pring the „case within the mischief 
ib is pob necessary to decide, unless 
it is also - fairly brought within the 
meaning of the words, All that 
can be said is, that the Legislature 
has not provided for such a case, 
and we must not strain œ penal 
clause from any. consideration of 
equences.”" 
This does not auswer the 
ironwork was condemned 
io contractor could have 
a defendant’s firm in 
defendant had a 
stake depending 
nce as a Town 
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_In Nicholson v. Fields (3) it was held 
that a member of a Board who had signed 
invoices for lime supplied for the works 
of the Board was,a person interested, and. 
though the dictum in Le Feuvre v, Lankester 
(2) was not expressly dissented from it was 
left. in the category of a decision on the 
facts of a particular case, and the. learn- 
ed Judges concurrently found that a penal 
statute must be reasonably construed, like 
a. remedial or any other enactment, so as 
to give effect to the intention of the Legis- 
lature. In. the case under consideration 
Pollock, C. B., gave that intention in these 
words:—. . .. ; 
“Tt is clear it was intended that all 
and every description of jobbing by 
the Corporation should be pub an 
=, endto as far as mere Legislation 
sis could do it, and that persons “who 
if were parties to any contract should 
be prevented from being capable of 
exercising ihe office of Commis- 
sioners, in other words, from dealing 
with themselves.” 

I am unable to see any less” intention 
in the Janguage of section 146 (1) of the 
Berar Municipal Law. The case of Lewis v. 
Carr (4) does not carry us much further, the 
Court holding penal that liability for acting 
as a member of a Corporation only remains 


_so long-as interest in the contract with the 


Corporation survives—a® dictum which no one 
If applicant in the case before 
me had lent money to a Municipal contractor 
and recovered the same before he acted as 
Vice-Chairman of the Municipal Board, the 


‘law would have attached no penalty to his 


procedure. But thatis not the fact here. In 


_ Nell v. Longbottom (5), a vote by a candidate 
for his own election as Mayor was held 


invalid because the office carried a salary of 
£30 a year under a vote of the Town Council 
to which the candidate belonged. He was 
said, therefore, te have a ‘pecuniary interest” 
in the matter. Another vote by another Coun- 
cillor, who wasalso at thetime a Chemist tothe 


<. Board, was avoided upon ‘the same ground. 
_ The latest. ease is n decision of the House, of 


Lords in City of London Electric Lighting Co. v} 
London Corporation (6). The question before 
their Lordships was whether three contracts 
between the parties wéré invalid by reason of 
section 42 of the City of London Sewers Act, 


$ 
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1848, which provides; “that no ‘person being 
a Commissioner, or a member of the Cvart 
of Aldermen, or of the Common Council of 
the City, shall be directly or indirectly in- 
terested or concerned in any contract which 
shall be made or entered into by or on 
behalf of the Commissioners for the exe- 
cution of any works by this Act direct- 
~ed or authorized to bo done or , executed, 
or for ‘furnishing materials or labour, or for 
. any other matter or thing whatsoever, upon 
pain that every such contract shall be null 
and void, and that the person who being a 
- Commissioner, 
Court of Aldermen or of the Common Council, 
shall be so interested or concerned therein, 
shall, for every such offence, forfeit -and pay 
the sum of £100 to any person who shall sue 
for the same, to be recovered in any of the 
superior Courts by action of debt or on the 
case.” j x r Zy 
In the cases of two of the contracts it Was 
found that on the dates thereof, some of the 
Commissioners, Aldermen, and Common Coun- 
cil men, were share-holders in the-Electric 
Company: for that reason, the contracts -were 
held to be void. In respect of the third 
contract it was found that at the time of 
making it no Commissioner, Alderman, or 
Common Councilman, was a share-holder in 
the Company; and the contract was held 
valid and not affected by the fact that some 
*Gommissioners, Aldermen and Common 
Councilmen afterwards became share-holders 
inthe Company. Halsbury, L. C., remark- 
ed:— 

“I have striven to escape the stringency 
of the language, since I think that 
no one will doubt that the contracts 
were fairly and properly made with 
a due regard to the public interest; 
but I cannot escape from the 
language of the statute, * * * 
Tam unable to interpose any qualifi- 
cation.” 

Davey, L. J., in the same case said:— 

“I fully appreciate the stringency and 
drastic character of the enactment 
in section 42 of the Act of 1848. 


It applies to any Common Coun-. 


cillor, whether he is a Commissioner 
or not, and the remotest interest in 
the contract will not only expose the 
interested person to a penalty of 
£100, but will also avoid the con- 


INDIAN CASHES. 


or a member of the said. 


_regard ‘to works to be ca; 
“Board, the usual cours 
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tract. But the stringency of the 
section is not a reason for a Court 
of law to decline to give effect to il 
or to construe it otherwise than 
according to the plain meaning of 
the words.” 
. There can be no doubt that, in the circum- 
stances of this country, and in the best 
interests of the community, the Legislature 
cannot go too far in safeguarding an exotic 
like Local Self-Government, still little 
more than a mere seedling, against the 
diseases to which a long experience of 
it, as an indigene, has shown it to be 
“peculiarly liable: and I have no doubt that all 
ssuch provisions as section 146 (1) of the Berar 
‘Municipal Law, (which are to be found, as 
‘far as I can see, in every Municipal enactment 
-enforced and applied -by the Government 
-of India), are. designed to put a check on 
„every ‘kind of jobbery, and every fraudulent 


jor. improper use of office, by Municipal 


‘members and servants. Only a Board which, 
<individually as well as collectively, is above 


zall suspicion of fraud and jobbery, can hope 
“to obtain and retain that degree of public 
:confidence, without which it cannot be a fit 


. manager of public business and proper trustee 
.of public funds. It is notorious to all who 
have any experience of municipal business, 
as carried on at the present day in, at least 
the Central Provinces ard Berar, that execu- 
‘tive responsibility is almost entirely vested 
in the President or Vice-President and t 
Secretary of each Committee. 
-this power goes to each of these offic 
-question which depends upon the 

stances of. each particular case. 
‘eases the President holds s 
the leading authority ist 
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as the representative of one party to such 
contracts, should remain a vigilant and, if 
not hostile, at least disinterested critic of 
the manner in which each contract was 
performed by the contractor. That posi- 
tion of disinterestedness was lost the moment 
the applicant lent money to the contractor, 
because the contractor was--admittedly in- 
solvent, and the applicant's recovery of his 
money depended upon the due performance 
of the contracts and the resulting payments 
by the Board for the same. It is not going 
too far to say that the loans were made 
upon the security of the payments to be 
made by the Board, because the making 
‘of those payments lay in the hands of the 
applicant. The conduct of the applicant in 
connection with the payments’ makes this 
‘sufficiently clear. It is manifest that ap- 
plicant would not have lent the impecanious 
contractor Rs. 350 upon his personal credit. 
Nor is it probable that he would have lent 
the money had the passing of the works 
-and payment for the same been beyond his 
-control. Even the usual banker of the 
contractor had refused to capitalise him for 
these particular contracts. Therefore, the 
-applicant was pecuniarily interested in the 
success of the contractor's work, and in full 
and early payment for the same. It is 
„difficult to conceive a more glaring violation 
of section 146 (1) of the Berar Municipal 
Law. than is here disclosed, even if fraud was 
ntirely absent. 

t is manifest that the circumstances are 
as would have lent colour to a cons 
that applicant was either the true 
losed contractor, or at any rate, 
artner of the person with 
sacts purport to have been 
ell-established practice, in 
i transactions in India, 
erty purchased with 
name of B. is 
A. and it does 
mption that, 
_ name of 
the-money 
16 


























transac- 
mischief 
o Berar 


INDIAN CASHS. 


[1911 


Municipal Law is directed. : 
Upon the best consideration that I have 
been able to give to the subject, I hold that 
any member of a Municipal Board in Berar 
who lends money to a contractor with his 
Board upon the personal credit of such 
contractor, for the purpose of such money 
being applied in carrying out the Municipal 
contracts, violates section 146 (1) of the 
Berar Municipal Law, and becomes liable to 
punishment under section 168 of the Indian 
Penal Code as applied to Berar. A fortiort 
the applicant as Vice-Chairman, authorised 
to enter into and to pay for Municipal con- 
tracts, was rightly convicted. 

# ps p 54 

The application for revision is dismissed. 
Application dismissed. 





(s. c. 15 C. W. N. 593.) 
CALCUTTA HIGH COURT. 
ORDINARY ORIGINAL ŪRIMINAL JURISDICTION. 
(Taz Howran Gane Case.) 

SPECIAL TRIBUNAL. 

> April 19, 1911. 
Present: —Sir Lawrence Jenkins, Kr., 
Chief Justice, Mr. Justice Brett 
and Mr. Justice D. Chatterjee. 
BMPEROR—CompPLaINnant 
versus 
NONL GOPAL GUPTA AND oTHERS— 
ACCUSED. 

Penal Code (Act XLV of 1860), s. 121 A—Conspiracy 
to wage war against the King —Dacoities committed as 
part of conspiracy— Conviction, acquittal and discharge, 
effect of —Evidence of approver —Corrobora tion—Rule not 
technical—‘ Conspiracy,’ meaning of —Necessary elements 
—Charge of one conspiracy—If accused may be 
found guilty of another— Evidence Act (I of 1872), s. 30 
—Confession of co-accused - Retracted confession— 
Photograph of wndertrial prisoner—Practice condemned 
—Association in play or pastimes —Gymnastic exercise 
—Lathi play—Ezercise performed publicly—Sinister 
motive not to be ascribed —Criminal Law Amendment 
Act (XIV of 1908), obfect of. 

The principal charge against several persons wis, 
under section 1£1A of the Indian Penal Code, of 
conspiracy to wage war against His Majesty the King- 
Emperor. As a part of the conspiracy, it was alleged 
by the prosecution, that many crimes, e.g, dacoities 
were committed and that these formed the subject of 
judicial investigation which resulted in some of the 
accused being convicted, and othres boing acquitted 
or discharged: 

Held, that, where there was an acquittal, it 
was conclusive, for a judgment of not guilty fully 
establishes the innocence of an accused, 

The convictions also were similarly conclusive. 

As tothose who were discharged, no steps were 
takento have the order of discharge set aside, nor 
was any further evidence adduced, but on the contrary 
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some evidence which was adduced before the Magis- 
trate and. which was favourable to the accused, was 
not even adduced: Held, that the guilt of these 
accused had not been proved, nor had any connection 
been established between the dacoity and the alleged 
conspiracy. 

The rule that the testimony of an approver must 
be corroborated not only as to the crime, but also as 
to the identity of each accused porson and that 
the corroboration must ordinarily proceed from an 
untainted source, is not a technical rule, but is one 
founded on long judicial experience. 

A charge of conspiracy to wage war against 
His Majesty the King-Emperor under section 1214A, 
of ihe Penal Code, may, tothe lay mind,. imply a 
political situation of the gravest character and it is 
partly for this reason that the Legislature has 
prescribed that a charge of this description should not 
be entertuined except upon complaint made by order 
of Government. The provisions of the law, however, 
are comprehensive and no very formidable elements, 
either in men or means, are required to satisfy its 
definition of a conspiracy to wage war. Noact or 
illegal omission ig necessary ; the agreement of two or 
more will suffice, so that the determination by a 
Court that a conspiracy to wage war has been 
established would not imply the existence of a serious 
menace to the constitution or the stability of con- 
stituted authority in India. : 

When several persons are charged with the same 
conspiracy, ib is a legal impossibility to find some 
guilty of one conspiracy and some of another. Any 
accused not shown tobe a member of a particular 
Conspiracy is entitled to demand an acquittal 
however bad his record may bo and however much he 
may be suspected of this or that offence. 

‘The true effect of section 30 of the Evidence Act is 
that the Court can only treat a confession as lending 
assurance to other evidence against a co-acocused. A 
conviction on the confession of a co-accused alone 
would be bad inlaw. Further, that only can be taken 
into consideration which isa confession, in the true 
sense of the term, of the offence for which the per- 
sons are then being jointly tried. It would be most 
unsafe to place any reliance on the confession of a 
co-accused, which was subsequently retracted. - 

There is no warrant or justification for the practice 
of taking photographs of under-trial prisoners, 

- Toattach a sinister significance to the mere associa- 
tion in play or pastime such ns music, gymnastic 
exercises and lathi play of those who live in the same 
village or attend the same school, is dangerous, 
especially when there is a complete absence of secrecy 
and rather a courting of publicity in the performance 
of these exercises. 

The application of the procedure of Act XIV of 
1908, which was intended “to provide for the more 
speedy trial of certain offences,” toa caso of this 
kind which resulted in the detention in custody of 
the accused for many months without any access to 
legal advice, could hardly have been contemplated at 
the passing of the Act. 

In this case the accused persons were com- 
mitted by the Magistrate of Howrah on 
July 20th, 1910, to take their trial under sec- 


. tions 121A, 122 and 123 of the Penal Code 


hafaran Genanatnl Mutt. 4 


constituted under the Criminal Law Amend. 
ment Act XIV of 1908. The charge under 
section 123 was dropped. 

Messrs. P. L, Roy, L. P. E. Pugh, H. Keays, 

J. Chatterjee and 0. Bagram, instructed by 
Mr. Hume, Public Prosecutor, for the 
Crown, 

Messrs. J. N. Roy and B. C. Chatterjee, in- 
structed by Messrs. Manual and Agarwalla, 
Solicitors, for Noni Gopal Sen-Gupta, Bistu- 
pada Chatterjee, Norendra Nath Bose, Niba- 
ran Chandra Majumdar, Suresh Chandra 
Majumdar, Jotindra Nath Mukherjee, Pobitra 
Dutt, Sarat Chandra Mitter, Suresh Chandra 
Mitter, Satish Chandra Mitter, Siboo Hazra 
and Haripada Adhikari. 

Mr. S. P. Sen- Gupta, instructed by Messrs. 

Ghosh and Kar and Mr. P. N, Bonnerjee, Soli- -7 
citors, for Narendra Nath Bhattacharjee and 
Annada Prasanna Roy. 

Mr. E. P. Ghose and Mr. N, 0. Sen, instructs 
ed by Messrs. Ghosh and Kar, Solicitors, for 
Bemola Charan Deb, 

Mr. J. K. Surita, instructed by Mr. H. 0. 
Ghose, Solicitor, for Kalipada Chakravarti and 
Pulin Behari Sarkar, 

Mr. J. 0. Bagchi, instructed ty Mr. M. N. 
Ohatterjee, Solicitor, for Harendra Chandra 
Banerjee. 

Mr. P. CO. Sen, instructed by Messrs. Alum 
and Mitter, Solicitors, for Bhutan Mukherjee 
and Charu Chandra Ghose, 

Mr. J. N. Sinha, instructed by Mr. H. 0 
Ghose, Solicitor, for Chuni Lal Nundi, Bhu 
Chandra Mitter, Ramapada Mukherjee 
Atul Pal. 










Das, Monmatha Biswas, 
kar, Narendra Nath C 
shan Biswas, Bejoy 
Chatterjee, Soile 
Rai Chaudhur: 
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121-A; 122 and 123 of the Indian Penal Code. 

Of these the principal charge is that under 
section 121-A, of conspiracy to wage war 
against His Majesty the King-Emperor, and 
deprive the King-Emperor of the sovereignty 
of British India, and to overawe by. means of 
criminal ferce, or show of criminal force, the 
Government of India, as by law. established, 
the charges under the other sections are sub- 
sidiary, and have not been discussed before 
us. The period of the conspiracy, as charged 
is “between the Christian years 1905 and 1910 
both inclusive, and the accused are charged 
with having conspired at Sibptr in the Dis- 
trict of Howrah, and at other places in 
British India. . 

Of- the: 46: accused so charged, Bhuban 

X Mukherjee is alleged to be of unsound mind, 
and consequently incapable of making his de- 
fence, and an application has been made to 
ns, under section -465 of the Criminal Proce- 
dure Code. As against him we have directed. 
au adjournment of tha trial subject to any ob- 
jection that may be taken on his behalf. 

The accused, Satish Chander Mitter and 
Haripado Adikary, have seen discharged for 
want of jurisdiction, by reason of the failure 
of the prosecution to observe the provisions 
of section 196 of the Criminal Procedure 

Ccde. The accused, Bimola Deb; has been 

acquitted at the instance of the prosecution, 

on the ground that there was no case against 
im. 4 

The case against Kiran Rai has been drop- 

not for lack of evidence, but because 
ntal condition appeared to be such 
prosecution ‘against him could not 
continued; and, in adopting this 

. Roy was influenced, and pro- 

the fact that this accused 
entenced to eight years’ 

t for the Haludbari 

to be a part of this 















aiming 
nment ; 
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mentioned in the charge was’ between 1906 


and 1910 both inclusive, the movemént com- 
menced earlier ; that the principal centres of 
the conspiracy were Calcutta, Sibpur, Kidder- 
pore, Nattore, Hughly, Bankura, Midnapur 
and Jessore; that the schemeof the con- 
spiracy required the collection of men, arms 
and money, and that an actual start in this 
directicn was made; that men were reg- 
cruited and arms and ammunition collected, 
that to obtain funds davoities were commit- 
ted, and swadesht shops. were started. Asa 
part of the conspiracy, it is said, many crimes 
were committed, for the prosecution would 


ascribe to the conspiracy a number of dacoit- 


ies attempted or committed, the murder ‘of 


two police-officers, and one informér, the en- 


deavour made to seduce troops from “their 
allegiance, and other minor offences. Many of 
these offences have actually been the subject 
of judicial investigation and adjudication, 
and several of the accused have already been 
convicted, acquitted or discharged, in respect 
of them. “Where there has been an acquittal, 
there has, of course, been no further discussion, 
for the acquittal is conclusive, and indeed ‘it 
would be a very dangerous principle to adopt 
to regard a judgment of not guilty as not 
fully establishing the innocence of the person 
to whom it relates, Rex. v. Plummer (A. 

In other cases we have been compelled, by 
the course the prosecution have seen fit to 
adopt to hear the evidence again, in proof of 
these same offences against the sare accused. 
In other instances completed offences, as for 
instance, the Netra Dacoity, have not been 
made the subject of a separate’ trial, as they 
could and should have been, but they have 
been thrown into this case, and we have had ` 
to investigate them in this trial.. It may be 
that this course was inspired by the’ idea 
that, though the evidence at the disposal of 
the prosecution was insufficient to secure 4 
conviction for the crimes committed, it “migh$ 
serve to secure a conviction for a conspiracy, 
the proof of which really rested on the “estab- 
lishment of those crimes; there can hardly 
have been the hope that the Court would be 
willing to suppose much had been proved, 
merely because much had been said. Of 
this however, I am clear, that the course 
adopted is not to be commended, and, though 

(1) (1SC2) 2 K. B. 889; 71 L. J. K. B. 805; 66 Fe 
P. 647; 86 L. T. 886; 18 L. T. R. 659; 51 We R, 1375 
on Mor. O. C. 243. y i 
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ite;mayx: be lawful, it ungiestionably is not 
expedient.” The result. has been this trial, 
and with every effort to curtail its length, it 
has lasted, and necessarily lasted, for months, 
so that from the arrest of most of the ac- 
cused œ year and more has passed.. The 


seriousness of this is the-greater when it is, 


borne in miind that, during-the whole of the 
time, almost all: the accused have been in 
custody, and that until the close of the 
magisterial inquiry, they were unrepresented 
by any legal advisers as ‘a result of the ap- 
plication to this case of the special procedure 
provided by Act XIV of 1908, an Act“ to 
provide for the more speedy trial of certain 
offences.” I doubt whether when that Act 
was passed it could havé been contemplated 
that a procedure was being sanctioned that 
would: render it possible for accused persons 
to- be incarcerated for months without any 

. access to legal advice. 

. To establish their case the prosecution call- 
ed, in the course of the magisterial inquiry,. 
close on 450 witnesses, all ‘of whom and 
more have been called or tendered in this 
Court, while the printed exhibits, alone cover 
upwards of 1,100 foolscap pages. The evi- 
dence adduced in support of the prosecution’s 
case is in part oral, in part documentary 
and in part real. The principal and most 
important oral evidence is that of the ap- 
provers, Liolit Molan Chakrabarti and Jo- 
tindra Nath Hazra, but admittedly their testi- 
mony before it can ‘be „acted on must be 
corroborated in material particulars. The 
nature -and extent of this corroboration is 
well-settled-; there must be: corroboration not 
only as to the crire, but also as to the identity 
of each one of the ‘accused,; and „ordinarily it 
must proceed., froni an untainted source. 
This is no technical rule, but- one founded on 
long judicial experience, and this case affords 
a striking’ illustration of its wisdom, as will- 
be made clear; when I come to a discussion of 
the approvers’ evidence. 

- The documentary evidence consists of books, 
newspapers, accounts, diaries and letters 
found for the most part at searches made 
in the course of this case, or of cognate or 
relevant cases. We also have before us arms 

. and ammunition that the prosecution seek to 
connect with one or other of the accused. 
And finally we have the confessions, of which 
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First, then, it has to be seen whether the 
conspiracy alleged by the prosecution has 
been proved. Was there a conspiracy “to 
wage War against His Majesty the King- 
Emperor and to deprive the King-Emperor 
of the sovereignty of British India and to 
overawe by means of criminal force or 
show of criminal force the Government of 
India by law established? A charge so 
phrased might, and probably would, to the 
lay mind, imply a political situation of the 
gravest character, and it is, no doubt, partly 
for this reason that the Legislature has 
prescribed thata charge of this description 
shall not be entertained except upon com- 
plaint made by order of, or under authority 
from, the Governor-General in Council, the 
Local Government, or some officer empowered 
by the Governor-General in Council in this aa 
behalf. 

The proceedings in this case have been 
initiated by complaint made by order of thé 
Local Government: with the policy of that 
order this Court has no concern. I have 
hesitated much as to whether it could, with 
any show of reason, be said that the evidence 
has disclosed a conspiracy for so serious an 
end as waging war against His Majesty, 
and I have hesitated the more when | have 
borne in mind the class of men arraigned 
before us as accused, and the arms that 
have been disclosed, consisting as they do, 
for the most part, of a few revolvers, some 
muzzle-loading guns, some antiquated an 
broken pistols and a handful of arrow he 
Even Lolit, when he says that the obje 
K to make the country independent, 
there was no immediate hurr 
Hazra seems to have regarde 
ment asa means of liveliho 
claiming his repentance 
recognized that all this 
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the conspiracy with which we are concerned 
no act or illegal omission is necessary ; the 


does not imply, as its terms might suggest, 
the existence of a serious menace 
constitution or the stability of constituted 
authority in India. And I think it right 
to say this in explanation of my conclu- 
sion that a conspiracy to wage war hag 
been proved, . 

So much is made of the evidence of the 
and intimately is 
the success of the prosecution identified with 
it, that it will be convenient to discuss itg 


Of the two principal approvers Lolit is the 
will deal with him 
first. His previous record has nothing to 
commend it: though he ig Poor and hig family 
poor, he has frankly admitted that he 
“has never tried an honest penny.” 


reach Diamond 
November. 
Inspector Shamsul 







ve materially assisted 
for the Prosecution 
original record, 
statement to 
such an 
ted), and 
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Ldlit’s confession to the Magistrate, Mr, 
C. C. Chatterjee, is a very remarkable state- 
ment, and it is the foundation on which prac. 
tically the whole of this case ig built. ae 

For the Prosecution it is said that. this 
statement is nota fall disclosure of all Lolit 
knew, and this has to be said, for ib ig silent 
as to the many matters to which Lolit hag 
deposed before us. Lolit’s successive state- 
ments to the recording Magistrate, to the 
Verifying Magistrate, before Mr. 
conducted the inquiry, and finally before this 
Court, 


had baffled the detective powers of the Police 
were explained and claimed by him as the 
work of the conspiracy, and he has painted 
himself before us as having a considerable 
hand in the commission or abetment of da- 
coities, murder and theft. His knowledge 
of the personnel of the conspiracy appeared. 
the inquiring 
the names of over 170 


the name and 
On this account 


of cross-examination the assurance vanished, 
though he displayed considerable resource 
as he was dislodged from one after the 
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other of his former statements. It 
would take too much time to do more 


than mention a few of the inidcations 
of untrustworthiness his evidence affords. 
First, there is his denial of the brick burning 
letter*, which it is difficult to regard as 
anything but deliberate falsehood. He may 
have felt he was safein this denial, for the 
falsehood was one that could not have been 
discovered, but for chance that brought this 
letter into the possession of the defence, a 
contingency Lolit could not have foreseen. 
His ingenious-explanation of the letter, when 
he had to admit its authorship, did not im- 
press me. Then there is the change of his 
story as to the receipt of Rs. 10 by money- 
order from dotin Mukherjee, from which it 
became necessary to resile when if was dis- 
covered that Jotin was at that time at 
Darjeeling. Next, we have him deposing 
before the Magistrate that he had passed 
the Entrance Examination from Diamond 
Harbour School in 1905, while here 
he denied that he had made any such 
statement, and declared that he left when he 
was promoted to the second class. At one 
time he says it was his father that paid for 
his outfit at Darjeeling, at another time that 
it was Noni Gopal, and when he was con- 
fronted with the variation in his story he 
promptly said both were true. 

Then, the story of his connection with 
Benares is remarkable for its changes. At 
one time he deposes that he went with Horen 
and Behari Lal, at another that he preceded 
them; in his examination-in-chief it seemed 
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* This letter, dated the 18th February 1910, marked 
as Exhibit H in the case is in Bengalee, and the 
following translation is taken from C. W, N.—Ed. . 

“Father, lam in great anxiety, not having had 
any news for many days. Do not be anxious about 
me. I have now been out of home three years, I 
may be away for say two months more. There is no 
cause for anxiety concerning the case. You have got 
bricks ready, please begin building the house. I 
shall, be assured, certainly go and help you two or 
three months hence. Please give my younger 
brothers good education—have no anxiety. Send 
one or two Bengali books for me and reply to this 
letter. Jf yon do not begin (building) the house, 
then prepare bricks again, 1 shall on my return com- 
mence building the house. Do not be anxious on 
my account. Pray God, that I may soon be able to 
return home— have no fear—no one will kill me. 
Government has kept me very well guarded and will 
do so. Let mother cry no more for me—tell her I 
shall soon return. Tell the same to my brothers 
also—let them attend to their studies.” - 
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as though he went there only once, but in 
cross-examination, he escapes from the difi- 
culty this involves, by saying there was more 
than one visit. At one time he says he, Horen 
and Behari Lal lived in Umbica’s house at 
Benares for a fortnight, at another he says 
he thinks he never made any such statement: 
at one time he declares that he returned 
from Benares in 13 or 2 months, at another 
after working there for 5 months. His 
story as to his being sent to Dacca for the 
Barrah loot is almost aa full of contradictions : 
at one time it is Pabitra and Noni who sent 


-him on this mission, at another Bimola takes 


Noni’s place: at one time he declares that it 
was while he was living in Indra Nandi’s 
house that he was so sent, although it ap- 
pears that the dacoity had not then been com- 
mitted, at another that it was when he re- 
turned from Benares in the autumn of 1905, 
though the dacoity had then been committed 
not less than four months before: at onetime 
he was given cartridges and a revolver on 
this occasion, at another no mention is made of 
this, Then, as to the date of hisfirst coming 
to Calcutta: before us he deçláred it was in 
October 1906, that he first stayed at 406, 
Machua Bazar Street, that he then moved to 
the premises of the Calcutta High School, 
No. 66, Nebutolia Lane; that in Assin or 
Kartic he was initiated; that he then went 
to the Yugantar and Chatra Bhaudar mess 
No. 15-1 or 15-2, Bhowani Churn Dutt’s 
Street ; that on the very day of his initiati 
he was entrusted with a revolver to 
over to Sakharam Ganesh Deoskar; 
the following day in accordance wi 
tions, he watched 7, Alipur Lane, 
-ed a man ona bicycle suppos 
ing money, and that, afte 
four days at the Yugant 
mess, he was sent by 
Cheddapathar. B 
trate, however, h 
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necessitated by Lolit’s statement at the time, 
for immediately afterwards he says, in the 
same statement, that, after being two months 
at Cheddapathar, he returned to Calegtta, 
and he goes on to describe a long conversation 
he had as to the Changripota dacoity, and the 
disposal of the proceeds. And seeing that 
this dacoity was not committed until De- 
cember 1907, it is at once patent that if 
1907 is a later alteration, it was one neces- 
sitated by Lolit’s own story. Bat if Octo- 
ber 1907 be taken as the date of his arrival, 
then all the events prior to that to which he 
deposes,—and they are both many and im- 
portant,—must have been outside his ex- 
perience. If, on the other hand, he came in 
1603, then the conversation asto the Chan- 
gripota dacoity on his return, must be a 
fabrication, and it is difficult to repel the sug- 
gestion, very pertinently made, that it was a 
fabrication in which he was instructed for the 
purpose of bringing in this dacoity as the 
work of the conspiracy. 

Then there is Lolit’s story as to the as- 
sistance he gave in securing the murder of 
Nanda Lal. If Lolit was in Benares in 
August, then his version as te how he camo 
‘0 know Nanda Lal by sight is false, and with 
hat the whole of his story goes by the board. 
[here are other serious difficulties in the way 
of accepting his evidence on this point, with 
which I will deal later, and I will now 
nerely allude to the fact that, though he 
ofesses to have watched Nanda Dals 
e under instructions from Noni, the 
he pointed out to the verifying 
e as Nanda Lals was No. 25, 
fact Nanda Lal lived in No. 100-2. 
Lolit placing the Musapur 
nd so placing it, not as an 
the purpose of account- 
t of thesecond Netra 
that this dacoity 
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the details of the case it will be necessary for 
me to refer to many other such instances, 
and indeed a close examination of his 
evidence goes to show that almost all his 
statements, when capable of being checked, 
can be shown to be incorrect. There can 
be no question that Lolit has overdone his 
part, whatever the reason may be: and if 
it be said that had he been fabricating a 
false story he would not have fallen into 
this error, then I would answer in the 
words of Lord Brougham :—"This is a very 
tender argument before a Court, and too 
doubtful to justify the Court in placing any 
considerable reliance on it; for we do find, 
happily for the ends of justice, that men do 
fall into these inconsistencies, and by means 
thereof, the fraudulent character of the evi- 
dence becomes apparent.” 

Jotin Hazra, the other approver, it is also 
urged on behalf of the defence, is, apart from 
his being an accomplice, an untrustworthy 
witness. There is certainly little in his 
general character to. commend him, for he 
seems to have been a ne’er-do-weel, and 
admits to having been a ganja smoker. He is 
aman of indifferent education, and-I was 
not favourably impressed by him in the 
wilness-box. He first meet with Jotin in 
connection with the Morehal dacoity ; he waa 
arrested on the 5th February, on the 6th 
February he confessed, on the 29th of March 
he retracted ; he was tried at the Sessiois, 
and in the end he was acquitted onthe lst 
April 1909. Proceedings were then taken 
against him under section 110 of the Criminal 
Procedure O:de for bad livelihood on the 
29th June 1909, and he was ordered to find 
sureties on the 17th August. He was not 
finally released till the 11th February 1910, 
as he could not find sureties before. Prior 
to the 17th August, however, he had been 
temporarily released on bail in July, but 
instead of going to his own house, he went 
to Kali Babu, a Police Inspector at Uluberia, 
and told him he would like to confess. But 
for a reason which has not been explained, 
the Inspector instead of taking Jotin Hazra 
to a Magistrate to have his confession record- 
ed, took him to Inspector Shamsul Alum, 
and left Jotin with him. Jotin says he told 
all, and Shamsul wrote it down, but we have 
not been placed in possession of what was so 
recorded, On the 15th of February 1910, he 
was arrested in this case, and he made ‘a 
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statement to Mr. Forrest on ‘the 17th, two 
days later. 


The defcuce have drawn attention to the 


~ fact that, in reference to the confession in 


the Morehal case, which was subsequently 
retracted by him, it was Jotin’s contention 
that he had been tutored to make that con- 
fession by Behari Lal, and it is urged that it 
is significant that he should have made his 


. statement to Mr. Forrest immediately after 


this same Behari Lal became his surety. 
Jotir’s movements while in custody certainly 
are deserving of attention. I will start with 
‘his being brought to the Presidency Jail 
where at the time none of the accused were 
in custody. He was, however, removed frém 
-here to the Alipur Central Jail, where .the 
accused then were. This was a few days 
before he was required to identify them in 
the Magistrate’s Court, and not only was he 
removed to the Jail ‘where the accused were, 
‘but he seems to. have eaten and bathed with 
them. Almost immediately after he had 
identified the accused, with whom he was 
concerned, in.the Magistrate’s. Court, he was 
removed to another Jail. In GONG Erin E the 
significance of these moves, it has to be borne 
in mind that, up to this time, there had 
been no identification by Jotin. For the 
defence itis asked, and I think reasonably 
asked, what is the explanation of all this. 
None has been vouchsafed, or attempted, ard 
-ib is difficult to treat the matterasan undesigned 
coincidence. . 
This will be a convenient place at which to 
deal with the confessions.. 
Reliance has been principally placed on 
\ those of.the accused Soilen Das and Susil 
Biswas, and these the prosecution would use 
not only against the. persons making them, 
. but also against.the rest of the accused. The 
warrant for this is to be found in section 30 
‘of the Evidence Act, which provides that, 
“when more persons than one are being tried 
jointly for the same offence, and a confes- 
sion made by one of such persons affecting 
-himself and some other of such persons, is 
proved, the Court may take .into considera- 


tion such confession as against such other 


person, as well as against the person who 
makes such confession. The language of the 
section is guarded, and the history of this 
_ Act leaves me in no doubt that this section 
v was designedly framed in these terms. While 


- admissions, a word which: embraces. confes- < 
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sions, are by section 21 relevant, and may be 
proved as against the person making them, 
all that section 30 provides is that the Court 
may take them into consideration, as against 
other persons. This distinction of language 
is significant, and it appears to me that its 
true effect is, that the Court can only treat 
a confession as lending assurance to other 
evidence. against a co-accused. Thus to 
illustrate my meaning, in the view I take, a 
conviction on the confession of a co-accused 
alone would be bad in law. This reading of 
the section appears to me to gain confirma- 
tion from the language of section 5. 

Further, I think, that only can be taken 
into consideration which is a confession, in 
the true sense of the term, of the offence for 
which the persons are then being jointly 
tried. Bat, in addition to this, the confes- 
sions with which I am now dealing, have 
been retracted, so that, to place any reliance 
on them against the co-accused would b 
unsafe, Yasin v. King-Emperor (2). Counsel 
for the defence, however, has gone further 
and maintained before us that there are 
points on which the confessions are absolutely 
false, and that these are points on which 
honest mistake was not possible. 

First, 1 will examine Susil’s confession. 
He was arrested ou the 7th November 1909 
at Beilashishi for the Haludbari dacoity, and 
he confessed on the following 14th of 
December. He speaks to the presence o 
Lolit Mohan at Beliashishi 8 or 9 days bef 
the commission of the MHaludbari ds 
which was on the 28th of October 1 
to his taking two swords away 
He further speaks to having be 
Lolit 4 months before his 
Tolit’s deposition is tha 
Beilashishi at either 
according to his story 
after May. Furth 
witness-box n 
dnitiation, th 
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on the 9t 
Soilen had. been in custody for over four 
months. : In this . he purports fo give a 
detailed list “of conspirators, even naming 
f had not been “mentioned by 


refer to two 
this confession, 
it, “Noni Babu 
“thing in his h 
10th of March 1910, while Noni’s house 
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challenge in the 
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me on which the ° 
e earliest, 
Prosecution, wag a dacoity at 
Railway Station, 
ecember. 1907; 


conspiralors 
according to the 
the Changripota 
committed cn the 6th 


tempted da 
ctober 1908. 

ovember, 1908, a dacoity „is 
taken’ place at Raita, 

ecember at Morehal. 
ave been com 
usapur, on: 
4 On the 27th. 
rajpur, and on the 28th of 
The incidént which h 
as the Changripotia dacoi 
6th of December 1907 ; 
a real dacoity ig not 


rrence, a m . 

, With the result. that the’ 
before the Œ 

This, ro doubt 

on this, Court, for the di 

Equivalent to an. acquittal, 
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charge meant that tke Magistrate, after 
taking the evidence, found that there were 
not sufficient grounds for committing the 
accused for trial, and he recorded his reasons 
for that conclusion. No steps were taken at 
the time to have this order of discharge sot 
aside, and: now, more thau three years after 
the event, we are asked to hold that the 
complicity of the two accused now before 
the Court has been established. It is not 
suggested that further evidence has been 
adduced; on the contrary, some evidence 
which was adduced before the Magistrate, 
and which appears to have been favourable 
to the accused, has not been placed before us. 
The evidence actually placed before us is open 
to considerable comment, and this, together 
with the circumstances to which I have 
alluded, in my opinion, clearly requires that 
weshould hold the guiltof Noren Bhuttacharjeé 
and Bhusan Mitter not proved, and the 
connection of this dacoity with the alleged 
cofspiracy not established. 

The Sibpur dacoity was on the 3rd of 
April 1908, and, though Lolit refers to it, 
his evidence in this connection can command 
no confidence, and Mr. P. L. Roy wisely 
refrained from placing any reliance on it. 

Norendra Nath Chatterji, it is true, was 
arrested on the 4th or 5th of April 1908, but 
no charge sheet was submitted and he was 
discharged. Apart from this, there is no 
evidence that any of the accused took part in 
the dacoity, or that it was the work of those 
engaged in the alleged conspiracy. 

The Barrah dacoity was on the 2nd of 
June 1908, and of the accused before the 
Court, Kartick Dutt was put on his trial for 
this offence, but was acquitted. There is no 
credible evidence to connect any other of 
the accused or the conspiracy with this 
dacoity. Itis true ‘that Lolit tells a tale 
in connection with the loot of this dacoity 
that implicates Pabitra Charan Dutt and 
Bimola Deb, but Counsel for the Crown 
informed the Court that he did not rely on 
this, and, in my opinion, he had very good 
reason for taking this course. 

The Bighati dacoity was on the 16th 
September 1908, and Kartick Dutt’s parti- 
cipation in itis placed beyond question by 
his conviction. Apart from this, there is no 
evidence of direct participation in the affair 
by any other of the accused. Lolit’s attemnt 
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means of conversation he over-heard, 
obviously fails. How far this dacoity can 
be treated as the work of the conspiracy 
under investigation will be considered when 
I come to deal with the case of Kartick Dutt, 

The attempted dacoity at Protapchuck 
is not brought home by reliable evidence, 
either to any of the accused or to the 
conspiracy. Though there is reason to 
think that the Raita dacoity (November 
29th, 1908) was committed by what has 
been termed respectable men, there is no- 
thing which suggests that any of the accused 
took part in it, beyond the retracted con- 
fession of Susil Biswas, who names Mon- 
matha, Bamapodo and Bhupen. But this 
obviously cannot take the place of legal 
proof. 

The Morehal dacdity was on the 2nd 
December 1908, and, as I have already 
said, Monmatha Nath Rai Chowdhry has 
been convicted as one of the offenders. It 
is said by the prosecution that Dasarathi 
Chatterji, Sibu Hazra and Atnl Pal were 
also of the party, and the approver Jotin. 
no doubt, names them. Not only, however, 
is his evidence wholly uncorroborated, but 
it is at least doubtful whether Jotin was 
at the occurrence. He tells a story of burst- 
ing open asafe with gun-powder which cannot 
have escaped the notice of others, and yet 
is mentioned by no one; his name does not 
appear in Monmatha’s confession ; and though 
put on his trial he was acquitted at the S 
sions. In the circumstances, ib canno 
fairly said that this dacoity is broug 
to any one except Monmatha 
Chowdhry, though it may be tl 
the dacoits were bhadralogs. 

The Musapur dacoity 
of February 1909. The 
thing to connect any of 
occurrence. Lolit s 
the conspiracy, b 
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the accused in this dacoity either as actors 
or instigators, The fact of the dacoity is 
beyond dispute, and if Lolit i is to be believed, 
it was preceded by two abortive attempts. 
These need not be discussed at ary length, 
nor is it necessary to do more than point 
out that his evidence as to the second of 
. them is open to considerable doubt, for, 
while he wovld place it within the month 
of April, he states that the attempt failed 
because the Musapur dacoity interfered, but 
in fact it appears that the Musapur dacsily 
was in February. 

The first information of the Netra dacoity 
was lodged by Ram Taran Mitra, the owner 
of the looted house, within a few hours 
after the occurrence, and what appears there 
leives little doubt that the dacoits’ cannot 
have been ordinary criminals, and it is 
peculiarly significant that the dacoits were 
at that early stage reported to have said, 
“the money and -ornaments that we are 
taking are meant solely for driving the 
English root and branch from this‘country. 
We ara in want of funds, and, therefore, we 
are obliged to collect money in this fashion, 
When the time comes we will return the 
money with interest.” This points very 
-glearly to the purpose and personnel of the 
party, and isin accord with the allegation 
that the dacoits were Hindus and the sous 
of bhadralags. Though Lolit in his evidence 

depnses that the dacoits were 21 in all, yet, 
bg the first information it is said there were 
seven or eight youngmen, 
will be convenient here to recall Tioliv 3 
f the whole affair. After detailing 
tions he received from Noni 
upta, he states that he went 
la, where he alighted at 
with others, whom he 
There five men of 
met them and about 
ain from Diamond 
arty proceeded 
am Taran 
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ceptions the arms and laoti were hade _over 
to the men of Joynagar and Mazilpur. The. 
rest went in batches of 3,4 or 5 up to 
Sangrampur Mat, the men with Lolit, 
being, to use his own words, “‘Soilen Das; 
Bistupodo Chatterjee, Atul Mukerjee and. 
I think, Upen De.” This, „batch went to, 
Magrahat Station and there’ they got, into. 
the third train from Diamond Harbour, to Cals, 
cutta, 

Such, in broad _ outline, i is A Sabena, “ot 
the dacoity as presented tous in, the course. 
of-his examination-in chief. He then goes 
on to describe visits to Sarat Mitter ‘and, 
Noni Gopal, his expedition under Noni’s 
instruction on the following day, which 
must have been Sunday, the 25th April, 
his arrival at Mazilpur, and his return in 
the early hours-of Monday with the plunder, 
accompanied by Chnni Lal “Nandi and 
Rajoni Bhattacharjee. Though there is 
reason to think that this dacoily was con- 
nected with some such conspiracy as ig 
charged in this case, I will reserve for 
ecnsideration, when 1 come to deal with their 
individnal cases, whether the evidence. esy 
iablishes the guilt. of Chuni Lal and. Rajoni, 
but against the ‘rest of. “the neensed 
the imputation that they were in this dacoity 
fails. 

The Hihaea pur cigs was on „the 27ih 
July; 1909. The evidence discloses “nothing 
that serves to connect tho offence either with 
any of the accused or with the. alleged: con; 
spiracy. 

The; Haludbari dacoity was son the osth 
of October 1909, and the accused Soilen Das 
Susil BiswasAtul Mauke jee, Kiran Rai, Gonesh 
Das, Salendra, Chatterjee, and Upendra 
Kristo Deb have on a- previous trial been 
found guilty of this offence. The accused, 
Bidhu Bhusan Biswas. and Mormotho Nath 
Biswas, who were tried with them, were 
acquitted. ‘One of the principal cvert acis 
alleged in the complaint initiating these 
preceedings.is, “ike seduction of and attempt- 
ing to seduce certain men. af ihe 10th Jats 
from lheir allegiar ce.” This, ` according to 
the- prosecution, yas a distinct and cam- 
plete offence in itself, and it is, much to 
be regretted that it “has not: been brought 
to trial as such. However, (is has not been 
done, and we haye, therefore, been compelled 
to try iw this case the change. of. attempt- 
ing: "to: sedace . the SELOS of the ‘TOEA als 
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with a dislocated knee. No steps, how- 
ever, have been taken to show that Ram 


resent accused are concerned, the judg- Gopal was in error, so that bere, too, it is 
of the Court on that charge will be con- fair to assume -that the prosecution accept 
re. The men of the 10th Jats involved 8 correct the time, approximately fixed by 
ig ‘offence are, according to the pro- Ram Gopal. For what it may be worth, 
ion, Surjan Singh, Chunai Havildar, I may point out that it was said to be 
possibly Ram Gopal; but it is Surjan drizzling at the time of this visit to Sibpur, 
h` who figures most prominently in this and this would agree with Ram Gopal’s 
ection, and the accused whom the prosecu- estimate of the time. At the same tims, the 
would implicate in this affair are Noren evidence of these Jat witnesses is, that before 
terji, Sarat Mitter, Bhutan Mukerji and And after the Sibpur incident, they used to g: 
i Gopal. , f to Sarat’s dispensary at 86-1, Diamonc 
he specific acts alleged are (1) that Harbour Road. This is clear from the evi 
ian Singh was initiated into the secret dence itself, and is confirmed by the fac 
aty at Bhutan’s house ab Sibpar, where that it was this-hoase that Sarjan Siaz! 
ind Ram Gopal were taken by Noren pointed out to the verifying Magistrate 
tterjee, (2) that Surjan Singh was thrice The evidence, however, js clear that Sara 
in money, once by Noren Chatterji and was not living in Diamond Harbour Roa 
xe by Lolitand (3) that these men of at the date of this alleged visit to Sibpu 
10th Jats visited Sarat, and were in whether it occurred 5 months or even lei 
stant touch with Noren Chatterji. [ than 5 months before Novemb>r- Decan 
y say ab once that against Noni there ig ber 1908. This visit to Sarat’s, it has 
olutely no evidence ; of the payments by be borne in mind, is not an irrelevant incider 
lit there is nota word of corroboration, it is an essential and integral part of t 
1 in fact these payments ‘are opposed to story of the initiation, and the diserepane 
rjan’s testimony ; for Noren’s payment to 0 which I have» drawn attention, taro 
rian we have to depend on the unsupport- serious discredit on the whole story of b 
evidence of Surjan, who was, on his own journey to Sibpur, which is in itself i 
owing, a party to this alleged criminal probable. In expressing these definite a 
insaction. But there is a more serious positive conclusions in regard to the « 
ficulty in the prosecation’s way. One of soldiers, it is rightsto state that, though tl 
€ witnesses on whon the prosecution are the conclusions of the Court, they 
incipally rely for the story of the initia- not in all respects represent oar unanin 
on, is Ram Gopal, for his evidence at any opinion. Bat the divergence of view 13 
te, ib is claimed, cannot be-depreciated ag such as to qualify the unanimity of 
‘at of au accomplice. Ram Gopal was a opinion on the essential question W 
sidier in the 10th Jats, and his evidence is the accused, alleged to be involve 
aat he left the regiment in November incident, are or not proved to be 
r December 1908. The exact date must offence of conspiracy with 
e a matter of record, within easy reach of charged. Oa that we are 4 
he prosecution, and no attempt has been Thon, it is claimed that 
aade to question the correctness of this affords strong evidence 
late, and so presumably the prosecution accept the conspiracy, an j 
kasi correct. Now, Ram Gopal speaks to ing several of th 
he visit with Surjan to Sibpur, and places istence as far | 
t 5 or 6 months before he left the regiment, Co-operative 
and though it would be wrong to tie him ceded that, ir 
down strictly to this computation of time, it trading cone 
is reasonable to suppose that, according to converted int 
him, this visit occurred some considerable jt was befor 
time before November or December 1908. put to unla 
Here, again, the prosecution could have fixed ed by the p 
the date, as the execution is said to have vanced is, # 


been made while Surjan was in hospital prosperity 


their allegiance and duty, and of con- 
g in such attempt, so that, as far as, 
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ing their ends, and they accordingly captured 
the Association. The uses to which, ac- 
cording to this theory, the Association was pub 
were, first to earn money for the-conspiracy, 
secondly, to afford a secure meeting place for 
the conspirators, and, thirdly, to be the 
bankers of the cause. But ingenious and 
attractive as this may be as 2 theory, it has 
no foundation in established facts not one 
of these three suggestions is proved. But 
then itis said that a close connection existed 
between the Chatra Bhandar andthe Jugantar, 
and that, from this the true character of 
the Chatra Bhandar is to be learnt. Tor 
this reliance is placed on the fact that the 
proof of the Chatra Bhandar’s blue prospectus 
was printed at the Sumati Printing Works. 
But it would seem that these printing works 
belonged to Nikhileshwar Roy Moulick, who 
was a Director of the Chatra Bhandar, so 
that the fact on which so much reliance is 
placed, is capable of an explanation which 
is not only innocent but probable. And, in 
this connection, it has to be borne in mind 
that Nikhileshwar has been conclusively ac- 
quitted of participation in the conspiracy 
set up by the prosecution. It is true that 
on the Chatra Bhandar prospectus the Jugantar 
was advertised, but of this an explanation 
has been suggested, and, in any case, it 
cannot be overlooked that the Chatra 
Bhandar had 10 Directors, and that, of these, 
two have been acquitted of being concerned 
in the conspiracy, while, of the remainder, 
it is only against Pabitra that any sugges- 
n of complicity has been made. Moreover, 
this time, it has to be remembered, 
antar had been in existence some 
le time, «its popularity was great, 
tion had been taken to its tone 
by the authorities. Precise- 
iderations apply to {he al- 
“th the Mukti Kon Pathe. 
the printing of Chaira 
concerned, it was 
Sadhana Press, 
a large amount 
other presses, 
s was in exis- 
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A | 
sold elsewhere, and it is not suggested that 
they were only sold at establishments in 
league with the conspiracy. Nor were the 
Ohatra Bhandar’s sales of books 1 stricted 
to these three publications: on the trary, 
it is clearly shown that a large nu. ver of 
different publications was sold to ‘which no 
exception could be taken. There has been 


J 


‘some discussion before us as to whether 


the three offending “publications to which 
I have referred, belonged to the Chatra 
Bhandar, or were merely sold by it in the 
ordinary course of business, and each 
side has referred us to the Associa- 
tion’s books of account. Bat such of them] 
as have beeu produced, throw no con-` 
clusive light on the point, and as pos- 
session of all was taken by the Police, the 
defence cannot be treated as responsible for 
the non-production of the rest, 80 all that 
can be said is thatthe prosecution have not 
proved that these publications belonged to 
the Chatra Bhandar. I do not overlook the 
expressions and sentiments contained in-the 
blue prospectus to which our attention «pas 
been drawn, but giving to them all the force 
adverse to the Association to which they _ 
are fairly entitled, I find it impossible’ to 
regard them as establishing the Ohatra 
Bhandar’s connection with the conspiracy 
into which we are inquiring in this case. 

Tt isthe case for the prosecution that 
the Jugantar was an integral part. of the con- 
spiracy. It was started in March 1906, and 
its origin and its purpose are matters of 
eommon knowledge. Its articles and its 
popularity have been brought to our notice, 
and the facts show that those who guided 
its policy managed to select writers posses- 
sed of a style so levelled to the popular taste 
that even street traffic was impeded in the 
rush of would-be purchasers. Inspector 
Purna Chunder Lahiri has told us that 
people were amazed at the inaction of the 
Government, and the audacity of the paper, 
and this I can well understand, for notwith- 
standing its pernicious teachings no step 
was taken to check it until July 1907. All 
this may be conceded and regretted, but 
our concern is to see how far the connection 
of the Jugantar with the conspiracy we are 
investigating, and the accused we are trying, 
bas been made good. Taranath’s connection 
with the Jugantar is established but he 
holds an isolated position among these aç- 
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used, as does Kartic, who, alone of the 
` ~is said to have had relations with that 
Payr. Apart from this, the accused are 
“not shown to have been connected with the 
Jugantar in any sense that would justify us 
in holding that it was a limb of the con- 
‘spiracy under trial. The mere discovery 
of copies of the paper at searches proves 


‘nothing, for admittedly it had an unusually 
‘wide circulation. True it is, that the 
‘Jugantar was a limb of the Muraripukur 


‘Garden conspiracy, but as I will show, that 
was distinct from the one into which we are 
inquiring. And this brings me to the pro- 
secution’s suggestion that the: conspiracy 
with which we are concerned in this caze is 
a part or branch of that which had its 
head-quarters at Muraripukur Garden. This 
was not the case for the prosecution as 
formulated in the complaint of the 4th of 
March 1910 on which these present pro- 
ceedings were initiated ; there is no mention 
there of that conspiracy, and not even a 
reference, to any of the overt acts which 
were a part of that conspiracy. And yet 
this can hardly have been due to oversight, 
for that conspiracy and the outrages that 
belonged to it were a matter of public noto- 
riety. 

It was not ‘until the 23th of May 1910, 
that a reference was made to the Mararipukur 
conspiracy, or to the accused Taranath and 
Kartic, who are said to have been intimately 
connected with it, Now, it is well-known 
that the Muraripukur conspiracy was the 
subject of long and careful Police investiga- 
tion, and of subsequent judicial inquiry and 
trial, in ithe course of which a very large 
number of witnesses was examined and an 
immense volume of documentary evidence 
used. No pains were spared to secure an 
exhaustive inquiry, and yet it is not suggest- 
ed before us that anything came to light 
that would establish the connection now 
sought ;and it is remarkable that Counsel 
for the prosecution has been unable to 
suggest that in any of the mass of documents 
seized at the Mararipukur Garden, there is 


uy trace of the connection now alleged. 


The suggestion made in Counsel’s opening 
speech that this conspiracy was linked with 
the Muraripukur Garden conspiracy, through 
an alleged connection between Kartie Dutt 
and Hem Dass, has absolutely not an tittle 
of evidence.in iis support, And the pro- 
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posal to connect this conspiracy with the 
Muraripukaur, through Srish Sarkar and 
Satis Sarkar, and the expedition from Patna 
to Nepal, are far too fanciful and remote for 
serious acceptance. 

Much evidence has been adduced to show 
association in music, gymnastic exercises and 
laithi play, and it is on this lathi play that 
the prosecution have principally relied. But 
when Counsel was asked to formulate the 
part played by these lathi exercises in the 
scheme of the conspiracy, he was unable to 
advance any suggestion from which mash 
assistance could,, be derived. It may ba 
that these exercises would conduce to the 
acquisition .of strength, agility, hardihood 
and discipline, all no doubt qualities useful 
in war, but it was not and could not be 
reasonably argued that the contemplated war 
was to be waged with lathis, or that these 
exercises standing alone could be treated a 
evidence of a conspiracy to wage war. 
attach sinister significance to the mere assocw™ 
tion in play or pastimes of those who. live 
in the same village or attend the same schol, 
would, I think, be dangerous, at any rate on 
the evidence that has been adduced before 
us. Evidently, it did not occur to those 
who joined in these exercises that thay 
were doing that which would bring 
them into their present predicament, for 
there was a complete absence of Secrecy, 
and rather a courting of publicity in 
the performance of these exercises. The 
defence are not without n theory as to 
significance of this lathi play, but in th 
I taka, it is unnecessary to discuss it. 

There is but one further poin 
I would desire to allude before J 
deal with the individual cå 
charge of conspiracy that 
before us, and no other, 
single and complete, 
there are many ace 
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prosecution as one by which the Court must 
be governed. It is thus only open to us to 
find one conspiracy, and for the prosecution 
to succeed against any one of the accused, 
they must establish by proper and sufficient 
proof that he is à member of that con- 
spiracy. 

Any accused not shown to be a member of 
that conspiracy is entitled to demand an 
acquittal at our hands, however bad his re- 
cord may be and however much he may be 
suspected of this or that offence. Any other 
view would be intolerable. 

The case against Noni Gopal Sen-Gupta 
rests principally on the testimony of the two 
approvers, Lolit and Jotin, and if they are 
to be credited, then this accused is one of 
the leaders of this conspiracy. But their 
evidence against him is of the most in- 










conclusive character and relates for 
e most part to conversations with 
and instructions received from 


m, and coming as it does from these 
sources, it has to he ecrutinized with care 
and accep with caution. No witness 
corroborates either Lolit or Jotin as to a 
single detail to which they severally de- 
pose, in relation to Noni Gopal, though 
some have been -called and have given 
evidence as to his taking part in gymuasticr, 
wrestling and lathi play, and as to his 
association with Bhutan, Bhuban and Madaru 
a circumstance from which it is obvious 
at no adverse inference can reasouably be 
n seeing that they are near neighbours 
own io each other. 

aits to which the prosecution have 
d in the endeavour to adduce 
evidence against Noni, may be 
testimony as to the finding 
tank in the neighbourhood 
in the immediate proxi- 
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him these things, bub be, as puzzled as she, 
could not make out what they were, and.so 
he advised her, with some inconsequence, to 
throw them away. It does not appear how 
Jamini's knowledge of this occurrence came 
to light, but somehow is did, if we are 
to believe the evidence and, what is more 
remarkable, Soilen professes to have known 
of it all according to-his third and final con- 
fession, of which he delivered himself on 
the 10th of March 1910 It is worth quoting 
what he says about this: After relating 
that one Kishori had 5 revolvers and 200 
cartridges kept with him by Noni and that 
Kishori in fear of a ‘search had thrown 
them into the tank, he proceeds, “Kishori 
was sent for and when asked for the revol- 
vers he said he had thrown them into the 
tank. The revolvers and cartridges were 
taken out, but 5 or 6 cartridges remained 
in the tank. Some fisherwomen while fish- 
ing got those cartridges, and took them to 
a goldsmith’s shop. The goldsmith tested 
them and said they were not gold. He did 
not know they were revolver cartridges, 50 
he returned them to the fisherwomen. Noni 
Babu heard ot this and cleverly managed: to 
get the cartridges back from the fisher- 
women.” Andinthis way Soilen turns to 
use against Nori the story of Sarna and 
Jamini! According to Soilen the discovery 
of cartridges must have followed the assault, 
and this is in harmony with Jamini’s version 
of the affair. Jamini places the discovery in 
Aughran, and further fixes it by saying it was 
jmmediately after the Puja before last, that is 
the Puja of 1909 which ended on the 24th of 
October in that year. Butin Aughran Soilen 
was in custody for the Haludbari Gacoity, 
and fromthat day on, he has remained in 
custody. How then was he able to introduce 
into his confession events which happened (if 
at all) while he was in custody ? When this 
difficulty was brovght to the notice of Counsel 
for the prosecution he offered two explana- 
tions, first, that Soilen and Jamini were speak- 
ing to different incidents, and, secondly, that 
the mention cf Aughran was a mistake. The 
first of these he felt compelled to abandon, and 
T need not deal with it, so that itis only the 
second that calls for notice. Now, whilé it 
was suggested that the mention of Aughran 
must be a mistake, it was conceded that the 
reference tothe end of the Pujas must be 
accepted, and this, ib: was claimed, made 
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Soilen’s story possible. The firat day after 
"the Pujas was the 25th of October. On the 
early morning of the 28th of October Soilen 
was arrested at Mirpur, and must have left 
Calcutta not later than the 27th. So it is 
on the 25th, 26th or a part of the 27th that 
Soilen, according to the prosecution, got this 
information which he imparts in his confes- 
sion. And so, according to the prosecution, 
within this very limited time, Sarna went to 
Jamini, and taking his advice, threw the 
cartridges into the big drain, and Noni by 
some means, which have not been explained, 
learnt of the affair, and “‘cleverly managed 
to get the cartridges back from the. fisher- 
women ,” and information of the occurrence 
reached Soilen. The imputed cleverness of 
Noni becomes all the more remarkable in 
view of the fact that neither Sarna nor Jamini 
knew they were cartridges, and that Sarna 
spoke to no one of what she had done, and 
„that she threw them into'the big drain. The 
prosecution theory is not without its difficul- 
ties. Soilen, however, furnishes 2 much 
simpler explanation: itis in effect that his 
confession was false. 


Now, it has to be seen how far the case is. 


advanced by documentary evidence against 
Noni Gopal. Much reliance is placed on 
three letters, Exhibits 26 (a), 26 (b) and 


_ 832. They were all three written by Noni 


while he. was in jail, the first two on the 28th 
of March 1910, and the last on the 17th July 
1910. The significance of the two letters‘of the 
28th of March*, according to the prosecution, 
is that they show intimate acquaintance with 
those to whom they were addressed, and 
that Noni was even in jail regarded by them 
as their leader. Noni’s previous acquaintance 
with Jogesh Mitter, to whom one of the letter 
was addressed, has never been disputed; they 
were near neighbours. His previous acquain- 
tance with Sarat is defied, and it is urged 
there is nothing in the letter to him that 
negatives or even raises a doubt as to this. 





* According to the evidence of the jailor and two 


European warders, Noni Gopal had been discovered - 
‘ writing without authority on two pieces of paper, 
~ ‘and was departmentally punished for writing unau- 


thorised letters from jail on private ‘paper, They 


Purported to be letters written one to Dr. Sarat Mitter . 


and the other to Jogesh Mitter, who were both fellow- 
prisoners with Noni Gopal. There were suggestions 
in both that the addressee should. complain of oppres- 
sion in jail—C, W, N, - 
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T agree with this. It has to be borne in 
mind that Noni and Sarat were arrested as 
far back as the 20th of January 1910, and 
that these letters were written on the follow- 
ing 28th of March. During this time these 
two accused were kept ïn the same jail, and 
it is established that the accused while in 
jail met, and in particular they bathed and 
had tkeir meals together. Indeed, the prose- 
cution repudiates the idea that ihe accused 
were subjected to solitary confinement. Then, 
looking at the letters, it i3 at once obvious 
that they refer to events after and not before 
the arrest. Whether the ground of com- 
plaints they suggest of Police oppression in 
jail is true or not, is not relevant to this 
particular issue, and if it were, we have no 
materials on which to pronounce a definite 
opinion one way cr the other. The sugges- 
tion that they point to the esteem in which’ 
Noni was held by his co-accused, possesses no 
importance, and the letter obviously cannot be 
read as proof of Noni’s guilt of the conspiracy 
with which heis charged. The third letter”, 





* This letter was sent out of jail by Noni Gopal 
through a jail-sweeper, who took it to Noni's father 
who, apprehending it to be a trap to entangle him, 

“handed over the sweeper to the Police. The sweoper 
was prosecuted ancl punished aud thus the letter got _ 
into the hands of the prosecution.—C. W. N. 

The material portion of the letter was as fol- 
lows :— 

“Mothor, do not think for me. Know it fon 
certain that I shall not return. Mother, my sorrg 
iseven more terrible than yours. You are 
to loso one and I am going to lose all. Fat 
now old and I am going to bid adieu to 
for good. My heart breaks as I ponder d 
over the terrible state to which the 
reduced after a few days. Yous 
and have these few things done 
Ask father to make a Will. 
in my name, otherwise. thg 
the Will in such a manner 
at the same time, not 
Do it precisely in a 
means fail to do it. 
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Exhibit 332, is one written from jail by Noni 
to his mother on or about the 17th of July, 
and to appreciate the significance of this 
letter, and its true meaning, it is necessary 
to realise the predicament in which Noni then 
Sound himself. He had been arrested on 
. the 20th January, just six months before, 
and during the whole ofthat period he had 
been in custody. The procedure of the 
Special Act had been put in force against 
him, so that he was unrepresented by Counsel 
or any legal adviser during the magisterial 
inquiry, and it has been asserted before us, 
aud not contradicted, that,” during that 
period, neither legal advisers nor friends 
had any access to him. He must have 
known that the inquiry was drawing to 
an end, and that, in its course, an im- 
mense number of witnesses had been examin- 
ed, they numbered in all considerably over 
40C, and he probably anticipated, as the 
fact waa, that the Magistrate was about to 
commit the case for trial. He was conscious 
that he had against him all the resources of 
the prosecution, and the position was not 
one calculated toinspire confidence. 
Whatis the tone of his letter? “I am lost 
unless I can be deferded, and defence is 
impossible owing to the enormous cest it will 
involve, a cost that is wholly beyond our re- 
sources, unless possibly you can secure divire 
jinterventicn on my behalf.” That I take to 
be the real meaning of what he writes to his 
other, and I am not prepared to say that 
was very wide of the mark. Ina case so 
icated it would have been next to im- 
or avy tribunal to have mastered 
mass of documents and accounts 
an adcquate presentment of 
to have possessed the 
fcr the cross-examination 
articularly of the ap- 
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call for the highest commendation, and I will- 
ingly give it, and in particular I would wish 
to ackiowledae the admirable defence of 
Mr. J.N. Roy, who never, in length of cross- 
examination, or length of speech, exceeded 
what was right and useful. 

But to return to this letter of the 21st of 
July, it must take its place, if anything, as a 
confession of guilt, but that effect cannot be 
attributed to its terms. In my opinion it 
falls absolutely and wholly short of that, and 
to treat it asa confession by Noni that he did 
enter into the conspiracy to wage war against 
the King is beyond my ability. 

The case as to Noni does not rest there. 
While the prosecution will have it that he was 
the leader of the conspiracy, yet a search of 
his house has disclosed absolutely nothing 
incriminating. This is a circumstance of no 
small significance, but the prosecution suggest 
an escape from itis to be found in Soilen’ s 
confession where he naively rema1ks, “ Noni 
Babu never keeps any incriminating things 
in bis house,” a piece of information that 
he conveniently supplies after Noni’s house 
had been searched, with the fruitless result ` 
that I have indicated. It is difficult to pre- 
serve patience when one realizes all that this 
statement implies, made as it was over four 
months after Soilen had been in custody. Ib 
ison a par with his statement that he was 
re-initiated by ‘Noni. Nut only was nothing 
jncriminating found. on the search of 
Noni’s premises, but no other search, not 
a single dccument, not even the Chatra 
Bhandar account, has brought to light or dis- 
closed anything that incriminates Noni. In 
my opinion the case against Noni Gopal kas 
failed. 

Bhutan Mukerji, also known as Kristo- 
dhan, lived at Sibpur with his brother, the ac- 
cused Bhuban, whose trial has been adjourn- 
ed on the ground of his insanity. Both Lolit 
and Jotin speak to his membership of the con- 
spiracy imputing to him active participation 
in its work, and implicating him in specific 
incidents, but their evidence is without any 
corroboration. Lolit’s evidence is noteworthy 
for his substitution before-us of Bhutan’s 
name in place of that of Bhuban, who is no 
longer on his trial. But the evidence affect- 
ing Bhutan, which calls for serious considera- - 
tion, is that which would make him an‘active - 
worker in the attempt to seduce soldiers of 
the 10th Jats. 
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. This falls under two heads; first there is 
he testimony of those Police-officers who 
watched the lines of the 10th Jats and profess 
io have seen Bengali Babus speaking to the 
ioldiers. They are Head Constables, Benoy 
Krishna Banerjee and Abbas Sobhan, but 
hey neither of them are able to state with 
any degree of certainty that it was actually 
Bhutan that they saw. And, apart from 
shat, their evidence, so far as it is aimed 
igainst Bhutan, is hy no means convincing. 
hus, while Binoy Kristo before the Magis- 
xate declared that he tried to get the 
Bengalis’ names but could not succeed, he at 
irst swore to the exact opposite here, and 
persisted in it until he was confronted with 
iis former statement, which he was ultimate- 
y constrained to admit was correct. And so 
Abbas Sobhan has asserted before us that he 
saw two Bengali youths come and speak to 


she Sepoys, and professed to recognize 
Bhutan as one of them, but before 
the Magistrate, while he said he saw 
Bengalis talking to the Sepoys, still 


when shown Bhutan and Bhuban, he ad- 
nitted he could not recollect if he actually 
saw these men talking to the Sepoys. And 
hen there is this further fact as to both 
hese witnesses. Each has declared that he 
ported what he observed to his Superinten- 
lent. Not only, however, has the prosecution 
'ailed to produce these reports, though 
ihe Superintendent appeared as a witness 
fore us not a question was put to him by 
Jounsel for the prosecution on this matter, 
v failure and a reticence that has justly 
tracted comment. Ido not suggest that 
3engalis may not have been seen talking 
io the Jat soldiers, but the evidence fails 
o show that Bhutan was one of those 
3engalis. 

The other branch of the Jat case is that 
vhich would make Bhutan an active 
sarticipant in theinitiation of Surjan Singh 
ib Sibpur. I have already shown the falsity 
f the story of their going to Sibpur and 
|. need not again travel over the same ground. 
Some reliance was placed on the fact of 
Bhuban’s house having been pointed ont in 
he course of verification proceedings, and this 
1a8 been much discussed before us. I have 
riven the matter my most careful considera- 
ion, and I am not convinced that the alleged 
dentificaton is of the smallest value. 
Moreover, the rival versions of Surjan and 
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Ram Gopal are divergent on points where 
they could hardly have failed to be in 
agreement had these witnesses been narrating 
their actual experiences. 

Apart, then, from the contention that 
Surjan and Ram Gopal on their own showing 
would be accomplices, my estimate of their 
evidence is that it is not trustworthy, their 
stories are discrepant and their narrative 
is on a vital point disproved. The only 
remaining evidence against Bhutan is that 
On 
the other hand, the search of his premises has 
revealed nothing incriminating, nor is there 
any document to which the prosecution can 
point as even ‘suggestive of his membership 
of the conspiracy with which he is charged. 
Therefore, the case against Bhutan has failed. 

The oral evidence against Pishtupada 
Chatterji proceeds wholly from tainted A 
sources, for though Sital Chunder Ganguli 
names him, he was unable to identify him 
and imputes nothing incriminating to him. 
‘The search of his house disclosed nothing 
that would juslify the conclusion that his 
guilt was established, and, therefore, the case 
against him fails. 

Jogesh Mitter alias Madaru, according to 
Lolit was an active conspirator, and he 
ascribes to him a number of acts, including 
in particular participation in the Netra 
dacoity. But in no respect is there any 
corroboration of this evidence or of that 
given by Jotin, who also would implicate him 
in the conspiracy or of Soilen’s 3rd confessio 
in which he is named. Beyond this the 9 
evidence is limited to his taking par 
wrestling and lathi play, and to his ass 
with others of the accused who h 
be his neighbours. Jogesh resi 
uncle whose house was acc 
ed, and this search of 
sulted in the discovery 
and a book calle 
Nihilism” appare 
Bose. How a; 
brought ho 
as they 
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from Noren, his evidence is contradicted’ 
Jotin mentions him in connection’ with the 
‘Protapchuck attempt, but his testimony is 
without any support. It is the evidence 
against this accused from other sources that 
calls for more serious consideration, and in 
particular, that which relates to the soldiers 
of the 10th Jats: E 

Briefly, what is charged is that Noren got 
into touch with these soldiers, that he arrang- 
ed for and assisted in the initiation of Surjan 
Singh into the conspiracy at Sibpur, and that 
he paid Surjan Singh money in return for his 
assent to join the conspiracy. I have already 
dealt with the story of Surjan’s initiation 
and have shown its falsity, and I need not 
further discuss it, as I have already expressed 
the opinion that, hot only isit impəssible for 
initiation to have occurred in the manner 
described in the evidence, but that, in other 
respects, the testimony in its support - is so 
untrustworthy. as to be (in my opinion). 
incapable of acceptance. 

The payment of money by Noren to 
Sarjan rests in parb on the evidence of 
Lolit andin parton that of Surjan. Dolit 

.says he handed to Surjan on two occasions 
received for that purpose, from 


money, 

Noren Chkatterji, but his evidence on this 
point is not merely uncorroborated ; “ib is 
actually opposed to that of Surjan. “Surjan 


makes a statement that he received Rs. 50 
direct from Noren Chatterji, bat not only 
is this without corroboration, but it rests 
on, and is indissolubly connected with, the 
ry of the initiation which, in my opinion, 
t be rejected for reasons I have already 
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that time Lolit is proved to have been at 
Nattore. There is no evidence to show that 
Noren, while at Lahore, did anything that 


could be attributed to his alleged. membership | 


of the conspiracy. There is evidence of Noren’s 
association with the Sibpur party, but that 
was at a time when he lived there, and there 
is no independent evidence of his having been 
seen in Sibpur after he went to live in 
Kiddarpur, that is to say, after 1907. Then, 
it is sought to use against Noren the fact 
that a proclamation was issued against him, 
for this, it is urged, shows that he was a 
fugitive from justice. What endeavours were 
made to arrest him does not appear beyond 
the fact that Monmotho Nath Ghose, a 
Sub-Inspector of the Criminal Investigation 


Department, who says he knew Noren by | 


name, and not by sight, searched for him in 
his house in Sibpur and in Calcutta in 
different parts of the town. The searchin 
Sibpur i in 1910 was not likely to ba profitable, 
seeing that there is no evidence, that he 
was ever there subsequently to 1907. The 


“details of the other searches have not been 


placed before us; but this we know 
that when he was seen by R. M. 
Ghosal, the officer who arrested Lim, he 


‘made no attempt at concealment or escape 
and apparently he had a place of residence 
in Caleutta, No. 19, Ananda Khan’s Lane, 
which is never shown to have been searched. 
Have we then before us the materials that 


. would entitle us to attribute to Noren a flight 


from jastice that could fairly be regarded 
as indirect confessional evidence, pointing to 
his guilt of the conspiracy charged? I think 
not. To begin with, no circumstances are 
proved that would entitle us to hold that- he 
wittingly endeavoured to evade arrest. And 
éven if this were otherwise, I cannot forget 
the comment of a distinguished Judge on indi- 
cations of this type, that iff the evidence 
without them is sufficient, this species of eyi- 
dence is unnecessary, and that if not then 
the inferences from them seem not of sufficient 
weight to give any conclusive effect to the 
other proofs. 

The case against Noren Chatterji has failed. 

I have now dealt with all the members of 
the Sibpur group, and I have come to the 
conclusion, for the reasons I have stated, that 
the case made against them has not been 
proved. And this being so it is unnecessary 
for me to discuss whether on other grounds 
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too the charge of .conspiracy, so far as it re- 
` lates to them, has not failed. , 
` I now pass to the Kurchi group which is 
said to consist of Shibu Hazra, Atul Pal, 
Dasrathi Chatterji and Monmotho Rai 
Chowdhuri. The overt acts particularly at- 
` tributed tothem are the Morehal dacoity and 
tho attempt at Protapchuck. 
_ I will first take up the case of Atul Pal. 
‘The evidence. against him is of the most 
meagre description. . He is named. by Jotin 
„Hazra as a member of the conspiracy, and 
as having’ been present at the Morehal 
dacoily, but of this there is no corroboration. 
On the contrary, there is .an indication that 
he was not present, for Monmotho Rai 
.Chowdhuri, who was caught red-handed and 
confessed ab once, never mentioned or referred 
“ to him in his confession. The evidence of as- 
sociation shows nothing more than companion- 
ship between him and his co-yillagers. There- 
fore, the case against Atul Pal fails. 
Monmotho Nath Rai Chowdhuri has been 
tried and convicted of participation in the 
‘Morehal-dacoity.- Of the justice of that con- 
-viction there can. be no question: he was most 
happily caught:on the spot and-his confession 
-is‘a complete admission of-his guilt. For this 
he has already ‘been . sentenced to the: sub-- 
stantial punishment of six years’ rigorous im- 
prisonment which he fully merited: But 
does this conviction establish his membership 
of the conspiracy charged in this case? This 
depends on whether the Morehal dacoity can 
“be linked up with the conspiracy. The only 
direct evidence on this point is that-of Jotin 
Haazra,-and, apart from the general -untrust- 
worthiness of this.approver, it is’ doubtful 
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Pal, a witness who did not impress me 
favourably. 

The connection of the Morehal dacoity with 
the alleged conspiracy is not established, and, 
therefore, Monmotho is not proved to be a 
member of the present conspiracy. 

Dasarathi Chatterji is stated by the ap- 
prover Jotin Hazra to have been a member 
of the secret society, and the prosecution have 
adduced evidence of his association with hig 
co-villagers, members of the Kurchi group. 
The overt actin which he is alleged to have 
taken part is the Morehal dacoity. What 
precisely happened to Dasarathi in connec- 
tion with the Morehal dacoity is not clear. 
Mr. Duval, the Committing Magistrate, says 
he was put.on his trial and acquitted. If 80, 
-then there is an end of the case so far as he 
is concerned. No orderof acquittal, however, 
has been placed before us and if he was npi 
acquitted, then he was either discharged or 
not put on his trial for he certainly was not 
convicted. The position then is that we are 
now asked, after this long lapse of time and 
notwithstanding the discharge (if there was 
a discharge), to hold him guilty of the offence 
‘on the strength of Jotin Hazra’s evidence and 
retracted confession. In my opinion, it must 
‘be held that Dasarathi Chatterji’s guilt of 
the conspiracy to wage war against the King 
is not proved. ee ee f 

Shibu : Hazra is the last of the Kurchi 
group with whom I have té deal: According 
to the case fér the prosecution, he is they 
leader‘of this group, and as such a pro 
member of the conspiracy. His p 
and‘ attainments, however, hardly, 
for this position. Before us 














went there. Before 
when Shibu and a 
him he said “I 
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conspiracy with. which we are concerned. 
Further than that, Shibu was arrested at the 
time for complicity in that dacoity, but was 
discharged, and the propriety of ‘that dis- 
charge was not called in question. There 
undoubtedly -stands against Shibu a conviction 
under the Arms Act, and though the correct- 
ness of that decision was questioned, 1 think 
it must be accepted as conclusive. 
punishment imposed , was merely a fine of 
Rs. 25 and in default one month’s rigorous 
imprisonment. This might at first blush 
appear an inadequate punishment, but a view 
of the weapon showed, it was well fitted to 
the requirements of the case. Ib certain!y 
was not a weapon -with which one would 
willingly wage war against any one, much 
less against the King’s forces, and the mere 
possession of itis very far from furnishing- 
the proof of which we are in quest. ‘It is 
. ‘unnecessary to discuss. the evidence of Nitai 
Chunder Dwari for it merely goes to prove 
the possession by Shibu of arms, and that I 
hold to be otherwise established. The result 
then is that the case against Shibu fails. , 


The accused belonging to the Kidder- 
pore group are Sarat Mitter and Suresh 
Mitter—Charu Charan Ghose was also treat- 
ed as belonging to this group throughout 
the trial. .- 

Sarat Mitter or Dr. Sarat as he has been 

á a family, who 


_ployat a small remuneration. 


The ’ 


GASZS.. 


fisit- 


What else is there against him after these 
allegations have failed ? Jt never has been 
disputed that Lolit lived with him from the 
beginning of 1909 till April 1509, and it ..i3 
said, andI think it is proved, that, while 
Lolit so lived with Sarat, he was in his em- 
For the de- 
fence, itis pointed out that there is nothing 
that tells against Sarat in this, for. it would 


‘be quite natural, and in accordance with ordi- 


nary custom, that Lolit as a man with Mazil- 
pur associations should go for employment to 
Sarat who had intimate connection: with that 
village. Noren Chatterjee’s connection, too, 
with Sarat, admits of reasonable and inno- 
cent explanation, for he was married to: his 
relative, and was employed in the immediate 
neighbourhood. Moreover, Noren was not a. 
guest of Sarat’s; he paid for his ordinary ex- 
penses. The search of Sarat’s premises re- 
vealed nothing incriminating. The case against 
Sarat Mitter fails. 


The case against Suresh Mitter also fails. 
Lolit’s evidence implicating bim is unsup- 
ported, for I cannot regard Baru Kurmi’s 
testimony as showing that Suresh ever ` 
went with Lolit to Borya in connection with 
the robbery of an idol. Baru Kurmi’s story 
is not convicting’ but, even if it be accepted 
as true, it would go to show nothing against 
Suresh. seeing that he lived and carried on 
business at Rajpore, a village on the wayhto - 
Netra, and used from time to time to stay” 
with his brother Sarat, and so naturally be- . 
came acquainted with Lolit. Nothing incrimi- 
nating is said to have been found in his house. 
The case against him fails. 


Charu Chundra Ghose’s physical . infirmity 
was such that we -were constrained “to dis- 
pense with his attendance during the trial, 
and we have to-day been told that» he has 
succumbed to the serious illness from which 
he was suffering. In the circumstances, it 
has become unnecessary to discuss the evi- 
dence adduced against him, but 1 would wish 
to say that a very careful consideration of 
that evidence has led me to the clear conclu- 
sion that he was innocent of the charge 
brought against him. 


The Changripota party consists of Bhu- 
son Mitter alias Guley and Noren: Bhatta- 
charjee. f 


1 
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Lolit mentions Bhuson in connection with 
~* sr events, but as to none of them has he been 
-oborated, in fact while Lolit would place 
him among the Netra dacoits, Svilen Das 
does not name him. Bhuson seems to have 
been suspected in connection with the Chan- 
gripota dacoity, but he has never been plac- 
ed on his.trial for this offence, though it 
was committed more than 3 years ago. I 
have already indicated the difficulty in the 
way of our re-trying that case after this 
long lapse of time, and in the absence of 
evidence which influenced the Court in dis- 
charging the accused then before it. The 
other evidence against him is that of Haran 
Chandra Chal who deposes that a party of 
young men, of whomthe accused Bhuson and 
Noren Bhattacharjee were two, stamped the 
bilati cloth in Haran’s shop. The charge 
against him is not made out. 

Noren Bhattacharjee is the other member 
of the Changripota group. He, too, was sus- 
pected .of being concerned in the Changri- 
pota dacoity but was discharged. He was 
party also to the cloth-stamping incident 
and, however reprehensible it may have been, 
it cannot be seriously regarded as ‘proof 
of the conspiracy charged in this case, and, 
indeed, it has not been so treated before 
us. Lolit, itis trae, now speaks of Noren 
Bhattacharjee asa member of the conspiracy, 
but he so implicates him in general terms. 
Before us he has named him as one of those 
implicated in the Netra dacoity, and he says 
that it was atthe Netra dacoity he first saw 
Noren Bhattacharjee ; and came to know he 
wana member of the society. Lolit, how- 
ever, made no mention of Noren in his con- 
fession, as a party to the Netra davoity. He 
first introduces his name in this connection 
before the verifying Magistrate on the 13th of 
December. He, however, failed to identify him 
when he was taken to the Alipur Central Jail 
for that purpose, by Mr. Sati PrasadGanguly, 
and he similarly failed before Mr. Duval on 
the 9th of April 1910. His evidence before 
the Committing Magistrate on the 11th of 
April, when Noren was shown to bim was,— 
“Now, too, I am uncertain if this man was at 
the dacoity. A Norendra Nath Bhattachar- 
jee of Changripota was, I heard, there,” 
And so we find that Lolit’s statement that 
Noren was at Netra comes to nothing, and as 
it is on Noren’s alleged presence there that 
he professes to base his knowledoa nf hio 
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being a membar of the conspiracy, this im- 
putation, too, fails to the ground, I need 
only add that there is absolutely no corrobo- 
ration of Lolit’s evidence against Noren. 
Bhattacharjee’s visit to Benares is not 
treated by the prosecation as evidence against 
him: apparently it merely had to do with a 
possible treaty for marriage. On the search 
of Noren’s house nothing incriminating was 
found, bat on the occasion of his arrest in 
connection with the Changripota dacoity, a 
copy of the Bartaman Rananiti was found 
on him, as also a manuscript headed “The 
Mother's Call”. The Bartaman Rananité was 
a very recent publication at that time and 
was, apparently, in great demand, so that 
mere possession of this book would obvious- 
ly inno way establish membership of the 
conspiracy with which we are concerned. 
Nor would this membership be established by 
possession of the unpublished manuscript 
which is not shown or even suggested to bein 
Noren’s handwriting. The result then is that, 
in my opinion, the case against Noren Bhatta- 
charjee fails. 

The Mazilpur group comes next, and it 
comprises four accused. Rajoni Bhattacharjee, 


- Indu Kiron Bhattacharjee, Tincowri Das and 


Chuni Lal Nandi. 

Against Indu Kiron there is no evidence 
worthy of consideration. Lolit declares that 
he was a conspirator, that he started on one 
of the abandoned excursions to Netra, and 
that hehad todo with the Netra loot 
Mazilpur. Butthereis nota syllable 
found in corroboration of any of these 
ments. It is said that he was mem 
Mazilpur Young Men’s Associ 
cannot be pretended that thi 
the conspiracy, while the fa 
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the way, and that, after the dacoity was over 
and a list of the loot made, the stolen proper- 
ty and arms, except a few revolvers, were 
made over to the Joynagar men, and the Joy- 
nagar and Mazilpar men walked in the 
_ direction of Joynagar, He then goes on to 
describe how the rest of them made for the 
Railway, and states that they returned by 
train, some from Mograhat station and some 
from Sangrampore. He reached Sarat’s 
house, he says, at 11 4. a., and this would be 
on the 24th of April. But Kusum Kummar 
Roy, Prosecution witness Neo. 33, deposes 
that he went to Sarat’s house af 10 or 11a. x. 
on that morning, and then found Tincowri 
there upstairs, and suffering, from high fever. 
This nob only agrees with what Amulya 
Camar Rai, prosecution witness No. 34, was 
told on the 23rd, č. e., that Tincowri had left 
© the refreshment stall at the Zoological Gar- 
‘dens, where he was employed by Kusum, 
with fever, but it also shows that Tincowri 
could not have taken the part in the Netra 
dacoity ascribed to him by Lolit, or even have 
been there. 

Counsel for the prosecution has seriously 
asked us to treat an act of kindliness per- 
formed by Tincowri as tending to prove his 
guilt, for he hasargued that the assistance 
rendered by Tincowriin connection with the 

cremation of a deceased Brahmo’s body is in- 
dicative of his beinga member of this cons- 
piracy. It would have beena misfortune if 
his argument had possessed the force claim- 
or it, for i can imagine nothing more de- 
le than that young men should be 
into churlishness through the fear 
indly deeds may rise up in judg- 
them. The evidence of associ- 
Tincowri goes for nothing ; 
village life young men 
bours as their compa- 

ames. The d-cu- 
with Tincowri 
ilt, and in my 
completely 
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coupled with the evidence of Fani Bhatta- 
charjee and Fani Mukherjee, and of the story 
of the loot in the testimony of Jotindra Dutt 
and of Hem Chandra Mondal. The discovery 
of Exhibit 15 reflects credit on Mr, Warden’s 
care and resource, and tends to induce a sus- 
picion that Rajoni may have been present at 
the dacoity. By itself, however, it could not 
possibly form the basis ofa judicial decision 
against Rajoni, so we have to see whether 
such a substratum of evidence has been laid 
as creates a substantial and independent 
prima facie case that Rajoni was present. We 
have nothing but Lolit’s testimony and, apart 
from his ger.eral untrustworthiness, it has been 
very strongly contended before us that Lolit’s 
version of the docoity is such that he cannot 
have been present, or cannot have told the 
truth. Itis difficult to reconcile some of his 
statements with his actual presence at the 
dacoity. Thus he declared in his confession, . 
“All of us had had rubber masks on, and they 
covered their heads, faces half of our arms and 
the body down to the waist. None with such 
a mask on can beidentified. It also changes 
the tone of the voice. They were taken off 
in the field where the list was made and 
Bhutan took them away with him. I have 
heard that they were burnt off.” Thisis a 
definite and detailed statement of a remark- 
able fact, and if Lolit really was at the da- 
coity, he can hardly have been mistaken as to 
these masks. And yet thereis not a word 
about them in the first information or in the 
evidence of the witnesses called in his case. 
Tn point of fact the first information is oppos- 
ed to this story, for we get a description 
there of one dacoit as having a pagrt of white 
cloth tied on his head, as being of black com- 
plexion, and aged 18 or 19, of another as 
having his head, beard and moustaches 
shaved, and being of black complexion, of 
another having his chin tied round, and of 
ihe remaining three or four as having pagiris 
on their heads and their chins tied round. 








being put together, left blanks and only showed 
that it was a letter addressed to a person Raj eses 
K.,....B., and this, ib was alleged, showed that it 
must have been addressed to Rajoni, other evidence 
being adduced to show that the Mazilpur Stu» 
dents’ and Young Men’s Association had addressed 9 
a letter to Rajoni who was a member to attend 
one of their meetings. But the list of members of 
the Association showed that there were also other 
members to whom Raj... Keven Be, would apply 
-OWN 
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called Kishori Babu, a well-known Vakil of 
this Court, and one of the senior members of 
the Pleaders’ Bar. Suresh’e house was 
searched, as well as the premises of the Arya 
Chemical Works with which he was associat- 
ed, but nothing incriminating was found. The 
result then is that the case against Suresh 
Mozumdar fails. 

The Nattore group consists of Sirish 
Sarkar and Bejoy Chakrabutty. Sirish is 
the son of Dr. Girish farkar of Nattore, 
and the principal oral evidence against him 
is that of Lolit who speaks to association with 
him at Beliashishi, at Nattore and at Darjeel- 
ing. Lolit deposes that he met him at 
Beliashishi during his fligbt from justice 
after the Netra dacoity. Now this myst 
have been (if at all) in May 1909, and if the 
account Lolit gives of his movements is even 
approximately true, then it must have been 
nboub the 13th or 14th of May. But it is 
impossible to reconcile this with what we 
know from other sources of Sirish’s move- 
ments, and this meeting at Beliashishi cannot 
be accepted as true. That they met at Nattore 
is not questioned: Dr. Girish, it seems, 
was a hospitable man who kept open house 
and Lolit came there. It was while he wgs 
there that he was introduced by Sirish to 
Bhubaneswar Singh, who was on the look-out 
for a tutor; and this enables us to get at a 
date fixed beyond dispute, for Bhubaneswar 
Singh is, by reference to his books of ac- 
count, able to fix the date when Lolit 
entered his service as the 17th Joista or the 
31st of May 1909, and the date of his leav- 
ing as the 26th of Assar or the 10th of July 
following. This brings me to the alleged 
theft of a gold ornament at Patna, with which 
the prosecution would associate Sirigh. Lolit’s 
story is that a few days after he entered 
Bhubaneswar’s service, Sirish went to Patna, 
and on his return made over to him a lump 
ot half melted gold, which he said he brought 
back from Patna. The prosecution, theory 
is that this gold represents a gold ornament 
stolen from Hemangini, the wife of Kedar 
Nath Banerjee, a Patna Pleader. But Lolit’s 
story is manifestly untrustworthy, for while 
he would place Sirish’s journey a few days 
after he, Lolit, entered Bhubaneswar’s 
service, 7.¢., in June, the theft of the gold 
ornament was some time before the 18th of 
May. But, while Lolit’s story is false, there 
is no doubt, and indeed it is not disputed, 
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that Sirish was at Patna at the time of the 
alleged theft. It is, however, denied that 
Sirish had anything to do with the theft, 
and it was admitted on behalf of the 
Crown that, on the evidence, it would be im- 
possible to convict Sirish of the theft. 

No doubt gold was sold by Lolit to Jamini, 
a poddar at Dighapatia, on the 18th of June, 
and in the record of the transaction in the 
poddar’s books, the name of Sirish appears. 
But it so appears only on the debit side of 
the account, and the mode in which it is 
written suggests that Sirish’s name was sub- 
scquently added, and this agrees with the 
absence of Sirish’s name from the credit entry 
of the transaction. Moreover, the amount 
of gold sold does not correspond with the 
weight of that stolen. Jamini declares that 
of thenotes handed over by him on this occa- 
sion one for Rs. 100 bore the No. V/67 87042, 
and this note, which has been produced be- 
fore us, was endorsed by Jamini on the 4th of 
Assar, the date of the saleof gold, and subse- 
quently endorsed by Dr Girish. Still, T think 
it was rightly stated by Counsel forthe Crown 
that the evidence does not prove Sirish to 
have been the thief, though the matter is 
not free from’ suspicion. That Sirish and 
Lolit went to Darjeeling is conceded ; and 
from Exhibit No. 38 written on the 25th of 
August by Dr. Girish, his father, it appears 
that Sirish went up to the hills in the 
hopes of recovery from a somewhat distressi 
ailment, and from Exhibit No. 153 ths 
resided in the Lowis Jubilee Sani 
from the 26th of August 1909. Lng 
seems, wasill, suffering from m 
Exhibit No. 151 shows that h 
the Sanitarium from the 2 
1909. Sirish left on th 
Lolit was arrested on 
The mere fact th 
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jin assumed name, by suggesting that Lolit 

ad previously visited Nattore under his trúe 
mame. Bat Lolit himself has exploded 
that theory, so that I only have to deal with 
the fact that Lolit gave his true name atb the 
Sanitarium. I fail to see how that in itself 
can show Sirish knew, when Lolit was at 
Nattore, that he was passing under an 
assumed name. Eren if it be assumed that 
Sirish knew what name Lolit gave at the 
Sanitarinm,—a matter not clearly establish- 
ed,—that in itself would only show that he 
gave a different name at the Sanitarium 
from that under which he passed at Nattore’s 
it could not , possibly antedate Sirish’s 
knowledge. This then is the case against 
Sirish: undoubtedly there are in it elements 
of suspicion, but Iam not satisfied that it 

~ establishes against Siish a conspiracy to 
“wage war against the King. 

‘Bejoy Kumar Chakarvarty has been con- 
victed under the Arms Act and sentenced 
to three years’ 1igorous imprisonment from 
the 15th of March 1910. This conviction is 
conclusive so far as it goes, and it wonld not 
be profitable to‘discuss its propriety. But ihe 
conviction itself would not warrant the infer- 
ence that the accused was a member of this 
conspiracy, so Lolit again, asin so many other 
cases, comes forward with his timely aid. The 
arms found in Bejoy’s possession were four 

revolvers, and Lolit says that he handed to 
Mcjoy at Rajshahye five revolvers that came 
ka Calcutta in Assar 1909. But this story 
‘ed;itis after the discovery of the 
at the search of the 6th of January 
in his confession of the 5th of 
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asked any question:on this subject. Further 
than that, I find that Lolit in the-course 
of the verification proceedings said’ that 
Bejoy was at the time Head Master of the 
National School, and lived -at the house of 
Sarat Babu.. Before Mr. Duval he shifted 
his. ground, and said Bejoy told him- he 
was living at the house of Sarat Babu, the 
Head Master of- the’ “National School. 
Now the documentary ‘evidence shows that 
Bejoy’s services, as a School Master at the 
Bhola Nath Academy, Rajshahye, were’ dis- 
pensed with in November 1908, and Ganga- 
dhar Bhattacharjee, in whose basha he 
lived from 1904 to November or December 
1908, deposes that Bejoy then went to 
Dighapatia and he did not see him in 
Rajshahye after that. Moreover, the pro- 
secution have not adduced evidence to support 
either of Lolit’s two rival stories, eithcr the 
first story that Bejoy was the-Head Master 
of the National School or the altered story. 

On the whole, therefore, I am unable to 
accept this story that Lolit went to Raj- 
shahye, and handed over. the revolvers to 
Bejoy. And so the endeavour to conncet 
Bejoy with Calcutta fails, and his member- 
ship of the conspiiacy is not proved. 

The members of the Jowgacha group 
are Kalipada Chakravarty and Paulin 
Sarkar and they may be dismissed from 
consideration very briefly, for there really 
is no evidence against them: on which any 
reliance can be placed. Apart from the 
approvers, the witnesscs called against 
them merely speak to an association with 
their fellow villagers, which had nothing 
incriminating about it. The case fails against 
these two accused. 

Then. I come to Kartick Dutta and 
Tara Nath Roy Choudhury whom the 
prosecution would place side by side, on 
the grourd of their alleged connection with 
the Jugantar newspaper. 

I hare already dealt with -tke suggestion 
that the Jugantar was a limb of this 
conspiracy and have shown that it has not 
been made good. Kanrtick’s complicity in 
ihe Bighati dacoity cannot be questioned, 
but is there anything which shows that 
dacoily to have been the. wok -of ihis 
corspiracy P We start with the fact that 
the two men convicted with -Kartick of 
this dacoily are.not alleged. to be conspi- 
rators, and when this was brought. to the 
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notice of Counsel for the Prosecution, it 
was said, in explanation of this omission, 
that mere participation in this dacoity 
would zot prove membership of the con- 
spiracy. Then, again, Lolit did. nol men- 
tion Kartick as a conspirator, either in his 
confession or in the course of the verifica- 
tion, while his attempt to connect this 
dacoity with the conspiracy by the story 
he tells of the dispute as to the Bighati 
loot, is manifestly absurd. 

Panna Lal Chatterjee, the approver in 
the Bigbati case, and now in the employ 
of the Criminal Investigation Department, 
attempted before Mr. Duval to connect 
the dacoity with the conspiracy by stating 
that one Keshab had told him that three 
of the men in the Bighati case “were of 
the Howrah gang.” Before us he has 
altered his story and has deposed that he 
thought the three men went there from 
Howrah as he “inferred it from their con- 
versation,” having overheard one or two 
things, though he admits they did not tell 
him about the dacoity. But if we go 
back to Psnna Ial’s statements before 
Mr. Patterson in the Bighati case, there 
‘8 not a word of this or of the conspiracy 
X «overthrow the British Government, 
hough Panna Lal, in making his con- 
‘ession, showed every anxiety to bring the 
wroug-dvers to book, as is apparent from 
vis remark, “I shall tell you everything 
ind you will please see all the members 
f the gang are punished.” - 

Panna Lal’s story obviously cannot be 
iecepted; it developed to snit the exigen- 
ies of the case. Panna Lal gives evidence 
hat Kartick took him to the Jugantar 
fice, and Purna Chandra Lahiri says he 
aw Kartick frequently at the Jugantar 
fice, but he was doing nothing; he. used 
0 putup in the building where the offices 
rere, Besides the Jugantar office it ap- 
ears from Purna Chandra Lchiri’s evi- 
ence that the Sumati Press was also there, 
nd it is urged for Kartick that his presence 
n the premises was in connection with 
he press and not with the Jugantar. 
‘his is a point that has not been clear- 
d up; but, whichever be the true version, 
i matters not for the purposes of this 
ase, in the view I take of the Jugantar’s 
lleged relations with the conspiracy into 
‘hich we are inquiring, 
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The documentary evidenca used against 
Kartick consists of certain letters. Exhibit 
159, the Thakur letter, is, in my opinion, 
innocuous, for reasons which I will set 
forth, when I come to discuss the case 
against Annoda. Nor do I think the other 
documents in any way go to show he 
was a member of this conspiracy. The 
real case against Kartick ig that he has 
been held guilty of the Bighati dacoity. I 
have already given my reason for think- 
ing that dacoity was not connected with 
the conspiracy, and it follows that, of 
whatever Kartick may have been guilty, 
it is not proved that he was a member 
of this conspiracy, and so the case against 


- him fails, 


Tara Nath Roy Chowdhury has been 
convicted under the Arms Act and has 
been sentenced to three years’ rigorous im 
prisonment from the 19th of May 19% 
Lolit speaks of him as a conspirato 
before Mr. Duval he said, “I ha 
Tara Nath since 1906. He live 
Lane.” As a matter of fact he had 
connection with 4, Rajah’s Lane, until 
September or October 1907, and he only 
remained there six or seven months, More 
than that, I find that in the verification 
proceedings, Lolit pointed out 3-1, Rajah’s 
Lane, as Tara Nath’s residence, whereas in 
fact he lived at 4.1, Then, again, it is 
significant that, though Lolit mentiors Tar 
Nath in his confession, he makes no refer 
io arms being taken to his house 
Colonel Nandi’s garden, which is th 
he now tells. 

That Tara Nath lived in 
was arrested there is establig 
denied that he associated 
and there is no reliab 
effect. So, again, ity 
Tara Nath was th 
and the period 
November 190 


ever may 
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Tara Nath is guilty of the conspiracy 
to which this case relates, and not 
with any other delinquencies he may have 
committed, and the evidence fails to prove 
him to be a conspirator for the purposes of 
this case. 

The Chatra Bhandar group consists of 
Pabtiro Dutta, Annoda Rai, Herendra 
Banerjee and Norendra Nath Bose. 

For reasons I have already set forth, I 
hold that the Ohatra Bhandar is not proved 
to be a limb of the conspiracy, and mere 
association with it will not suffice to es- 
tablish the guilt of these four accused. Nor 
does it advance the case against Pabitro 
that he was associated with Annoda in the 
management of the Chatra Bhandar. In 
ihis view, the case against Pabitro may be 
dismissed with a few words. It is not 
roved that he managed, controlled, or 
ked for the Jugantar and the argument 
on his alleged connection with that 

‘Is. At the same time, the pro- 
: s wholly failed to prove any 
B, UBTUH Ulggociation between Pabitro and 
usoay géh or anyone else at Benares; indeed, 
but ‘have already shown, the documentary 
OFidence casts grave doubt on the truth of 
~ Lolit’s story. Pabitro, therefore, is not prov- 











Annoda Rai or Annoda 
It ig in the May 
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Lolit until he 
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tha named in the letter was the convicted 
printer. The interpretation placed on the 
word “Thakur” was sought to be fortified 
by the evidence of Panna Lal, the approver 
in the Bighati case, to whom I have al- 
ready referred. He was asked in the course 
of his examination-in-chief, “Had you any 
secret code’? His answer was, “yes. We 
used to call revolvers Thakurs, Indur, 
Pakhi.” The records in this case farnish 
us with a suggestion as to how this evidence 
originated. There was nothing as to this in 
Panna Lal's statements before Mr. Patterson. 
We first find a reference to the secret Code 
when Panna Lal passed into the hands of 
Mr. Sati Prosad Ganguly for the purpose 
of verification, a class of work on -which 
this Magistrate seems to be frequently em- 
ployed, for in this case we find him conduct- 
ing verification proceedings inconnection with 
Lolit and Jotin, and he has told us that he 
verified the confessions in the Bighati case and 
the Khulna conspiracy case. i 

Now, in his confession which was being 
verified by Mr. Sati Prosad Ganguly, Panna 
Lal said nothing about Annoda in con- 
nection with 202, Cornwallis Street, nor did 
he saya word aboub a secret Code. And 
yet, when he was taken by Mr. Ganguly 
to 202, Cornwallis Street, where Annoda’s 
name was prominently placed on & placard, 
he volunteers 
words.” It is asked with considerable 
pertinence, what was the association of 
ideas that prompted this remark? True, the 
Thakur letter had been found at the search 
of Annoda’s premises, but how did Panna Jual 
know this or that Annoda had anything to 
do with the secret meaning ascribed to the 
word Thakur? Perhaps, a consideration of a 
few dates may help to the solution of ,this 
question. Annoda’s house was searched on 
the 20th of September 1908, and Inspector 
Mallick of the Criminal Investigation Depart- 
ment in answer to Counsel for the Crown 
has given us the history of certain documents 
including the Thakur letter. He has told 
us that this letter, with other documents, 
was, after the search, produced before Mr. 
Denham, the Special Assistant to the Depuly 
Inspector-General of Police, Special Depart- 
ment, who took a note of the letters he 
thought important. Inspector Mullick recei y- 
ed this letter and other documents back from 
Mr, Denham, and retained them in his custody 


the remark ; we had code .. 


Vol. X] 


EMPEROR V, NONI GOPAL. 


until they were produced before Mr. Duval.. 
There is no reason to doubt the accuracy of 
Inspector Mullick’s evidence, and, in fact, 
‘he had a note of the letters to which he 
has so deposed. We see, therefore, that the 
-Thakur letter was in the custody. of the 
Criminal Investigation Department. But 
so was Panna Lal for a short time; he was 
arrested on the 9th November 1908, and he 
‘was for some days kept at Royd Street, the 
‘office of the Criminal Investigation Depart- 
‘ment. Then he was taken by Mr, Ganguly 
for verification proceedings which were com- 
pleted on the 22nd of January 1909. 

I have set out the facts without comment, 
for I think they furnish the best answer to 
the problem, how the sight of Annoda’s 
name at 202, Cornwallis Street, prompted 
Panna Lal to tell the verifying officer that 
there was a secret code. And, in my opinion, 
the facts furnish an explanation which shows 
the worthlesness of Panna Lal’s suggestion 
that Thakur means revolver, a suggestion for 
which there is no warrant in the voluminous 
records of this case. I feel no doubt that the 
origin of Panna Lal’s statement was the 
Thakur letter, and at the same time it has 
been demonstrated to my satisfaction that the 
reference in that letter was not toa revolver 
but to a Thakur in its proper sense. 

It is necessary that I should now examine 
this Thakur letter, Exhibit 159,* with 





* The following is the Thakur letter.—C. W. N. 

“Collections in small quantities are being made; 
besides, there are many othor things to do, which 
will have to be done in conjunction with J ogen, and 
will take about a month to do them. H i 
reason I shall be late in going to Calcutta. 
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some minuteness. A superficial reading of 
it by itself would lend some colour to the 
prosecution theory, but Mr. Sen Gupta who 
has appeared for Annoda very properly in- 
sisted that all the documents found at the 
search of Annoda’s premises should be pro- 
duced, and this ultimately resulted in his 
being able to place before the Court, Exhibit 
V.* in all fairness, this document should from 
the first have been placed by the prosecu- 
tion on the record, and we owe it simply to 
the commendable persistence and industry of 
Mr. Sen Gupta that this most important 
document is before the Court. Now, this 
letter Exhibit V is dated the 18th Aughran 
1314, that is, the 4th of December 1907, 
while the Thakur letter is written on the 
22nd of January 1908. Both refer to the 
purchase of a Thakur, and though the pro- 
secution place on the word in the second 


























Be sure I will not return with my hands em 
If a printer be required, inform me by letter 
I will send a printer. Concluded.” 


* The portion of the letter (Ex. V) whig 
to the Thakur was as follows.—C. W. Ņ 

“The generous minded Srijut Saiy 
who isa great friend of mine and j 
officiate as a pricst has taken up 
images called Krishna and 
me to entrust you with the 
of the said Thakur and 
send you money an 
chase or order for 
images, according 
Krishna made 
cluding the 4 
place of 
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leiter a sinister’ gloss, it is not suggested 
that in the first letter the word is patent 
of any but its ordinary meaning. The first 
letter points to Ananta Kumar Chakra- 
varti as negoliating the purchase of the 
Thakur, and the second letter points to An- 
anta Babu as the person who will pay, and 
the identity of these two cannot reasonably 
be doubted, and without prolonging a critical 
examination of the two letters, it is enough 
for me to say tbat I am satisfied both let- 
ters refer to the same Thakur, and that 
the Thakur in the first letter is clearly 
a Thakur in its ordinary sense, and that 
the Thakur in the second letter is not a 
revolver. 

Though it was on the meaning wrongly 
imputed to the word Thakur that the pro- 
secution principally relied, they also read 
in the mention of Baikuntha a reference 
aikuntha Acharya, the convicted printer 
ə Jugantar. This readirg, however, is 
sly fanciful, but there js reason to 
jt is baseless, and that the re- 
to Baikunta Nath Chakravarti 
tion with Annoda is shown 
vidence, and who is stated 
een his relative. And, 
the prosecution that 
‘r means a printer 
ere speculation, 
on us an ex- 
usible, and I 
mle, which 
letter 
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Exhibit No. 314, and it is quite clear 
that these letters contain no sinister signi- 
ficance. Therefore, the case against Anncda 
must fail. 

Horendra Banerjee has been treated by 
the prosecution as a member of the Chatra 
Bhandar group, though why he should ke 
so ranged is not obvious, as his cnly con-, 
nection withthe Okalra Bhandar is that he 
dealt with it, while there is nothing to con- 
nect him’ with the other members of the 
group. Counsel for the prosecution has uli- 
lized this grouping forthe purpose of con- 
necting the Ohatra Bhandar and the Halud- 
bari groups, but this contention cannot suc- 
ceed. Lolit’s testimony connecting Horén 
with the conspiracy is unconfirmed, as is 
that of Jotin Hazra, anå it is only the do- 
cumentary evidence that calls for censidera- 
tion. The document an which reliance is 
principally placed is Exhibit No. 162, but I 
am unableto treat anything in this letter 
as a confession of guilt by Horen. The utmest 
that can be said is that it may attribute guilt | 
to Soilen, but certainly not that Horen was a, 
partner in that guilt. E me 

The reference to 1A/251 and 14/254 in ` 
Exhibit No. 161 (1) when read in conjunc- 
tion with Exhibit No. 87 (2) may give rise 
to some suspicion, but it is a suspicion that’ 
owes its existence and force to lack of know- 
ledge. This suspicion may have been worthy’ 
of further investigation, but as things sland, 
we have no clear indication what these num- 
bers mean. The document in which they 
have been found is a note-book, and the 
aan it point to Horen’s being concern- 
e business, possibly that of a bro- 
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group is Norendera Nath Bose: why he 
should have been so classed jis not clear, 
unless it was hoped by this means to establish 
a’ conneclion with the Kidderpore group 
through Bimola Deb, an idea that has failed 
in consequence of the presecution’s determina- 
tion not to proceed with the case against 
Bimola, Of the overt acts set forth in the 
complaint, Lolit would only connect him with 
the murder‘of Nanda Lal Banerjee and the 
Netra dacoity, but as to neither is there any 
corroboration. ' That Noren was at Chedda- 
pathar and at Benares has not been denied, 
but it is: urged that his présence at those 
‘places’ :implies - nothing’ to his detriment. 
First, I-will take up the prosecution case as to 
‘Cheddapathar. ‘Ibis said by the prosecution 
that-it was used as a place for the conspira- 
tors to mect, and for arms to be stored, 
and that tlie-work there was divided, some 
for instance recruiting Bengalis, some 
Santhals. But there is nothing that-supports 
‘this beyond Lolit’s- word, and itis at least 
problematical whether Lolit ever was there, 
when regard is had to the variance in his 
successive stories, and the difficulty of 
reconciling his description with the place as 
it actually is, I do not overlook the fact 
that evidence is given, and notably by 
Keshab Chandra Banerjee, of Lolit’s having 
been there. Now Keshab left Cheddapathar 
last: Bhadra; of that there seems to be no 
Joubt. But when he goes on to gay, as he 
ines in his- examination-in-chief, that’ Lolit 
was there in Magh or Falgoon, preceding tl 
Bhadrat-in- which he left, -he is 
wrong, for not only was Lolit the 
mit the prosecution case. is tl 
£06, not 1909 that Lolit w 
wen if Lolit was there,—an 
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is not denied, on the contrary itis the case 
for the defence, that Noren took his old end 
ailing mother to Benares, and this, it is said, 
was a natural thing for him to do, regard 
being had to his mother’s state. He farther 
says that he started a shop there, and this 
agrees with the prosecution story. Bat he 
denies tbat this was done, as the prosecution 
Say, with conspiracy funds, nor is there any 
trustworthy evidence in support of ihe 
prosecution theory. The evidence ig that 
Noren started the shop in 
and attended to 

when it was sold. 
























story, more especially wh 
to the statement of Kali 
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association with Raita is the mention of their 
names in connection with the Raita dacoity 
in Sushil’s retracted confession. This 
dacoity was committed as far back as Novem- 
ber 1908; no steps have been taken against 
these accused on the basis. of their being 
concerned in that offence, and there is no 
. evidence against either of them of being 
so concerned, and in the circumstances this 
‘retracted confession certainly would not 
support a conviction against them. There- 
fore, their being, grouped as connected with 
Raita rests on mgpigund foundation. Itis in 
these circumstane. eet I think these four 
accused ought to. @ considered as the 
Rajshahye group, and in the view I take of 
the evidence it is unnecessary to treat their 
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Against Ram Pada Mukherjee the evidence 
is even weaker, and there is nothing against 
him on which a conviction could be based. 
The case against him fails. 

Bhupendra Nath Rai Chowdhury isthe au- 
thor of the diary to which I have already refer- 
red. Sushil mentions him in his confession in 
connection with Raita, and some reliance has 
been placed on the school register for this 
purpose, but the confession has been retracted 
and Sushil afterwards failed to identify 
Bhupen. It is obviously impossible to hold 
that Bhupen was at Raita. The Exhibits do 
not advance the case against Bhupen, nor 
does the fact of his previous conviction. The 
result is that, in my opinion, the prosecution 
have failed to show his membership of this 
conspiracy. 

It cannot, I think, be disputed that these 
four young Rajshahye men are, or have been 
troublesome characters, and the description 
‘ owdies”attributed tosome of them in Bhupen's 
diary is probably not far wide of the mark. 
But that is a different matter from holding 
them members of the particular conspiracy to 
wage war against the King: the prosecution 
have failed to link them with any of the other 
accused, nor have they shown them to be 
parties to the conspiracy charged in this 
case. 

This then ends the case against all the 
accused, and the result is we all hold the 
charge under section 121A of the Penal Code 
established against Soilen Das, Sushil Biswas, 
herjee, Gonesh Das, Soilendra Nath 
nd Upendra Kristo Deb. 


the accused must, in our opi- 
ed of the charges against them, 
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e`: Code, and this accounts for the 
which our sentence is framed. 

Court sentences SoilenDas and Sushil, 
as to two years’ rigorous imprisonment 
directs that the sentence on each shall 
2ommence at the expiration of the imprison- 
nent to which he has been previously sen- 
‘enced in the Haluabari case, and the Court 
sentences Atul Mukherjee, Gonesh Das, Soi- 
erdra Nath Chatterjee and Upendra Kristo 
Deb to one year’s rigorous imprisonment, and 
lirects that the sentence on each shall com- 
nence at the expiration of the imprisonment 
o which he has been previously senterced in 
he Haludbari case. 

Iwould only add my appreciation of the 
dmirable temper with which this long and 
nxious case has been conducted, on beth 
ides, and my acknowledgment of the assist- 
nce we have received. 


CALCUTTA HIGH COURT. 
Criminat. Revision Cass No. 187 or 1911. 
April 3, 1911. 

Fresent:—Mr. Justice Holmwood and 
Mr. Justice Sbarf-ud Din. 
DOWLAT KOER—Szgconp Partr— 
PETITICNER 
VErTSUS 
SIVA PERSHAD PANDIT— First Panty 


— Opposite PARTY.” |, 
Criminal Procedure Code (Act V of 1898), ss. 147, 
(8—Local investigation, how to be made—Kasenge 
hether s. 147 confined to—Order for costs; w 
ade—Direction to police to assist 
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a fit one for the exercise of jurisdiction under 
section 147. 

An order for costs in a case under saction 147 no] 
not be made at the time judgment is dolivered. 

The order to the Police to assist she first party in 
removing the obstruction was legal and was made 
within jurisdiction. 

Pasupatinath Bose v, Nando Lai Bose, 5 C. W. N. 
67 and Lalit Chandra Neogi v. Tarini Persad Gupta, 
5 C. W. N. 333, followed. 

Dalmir Puri v. Khodadad Khan, 36 C. 923; 4 Ind. 
Cas. 415; 14 C.W.N. 179; 10 Cr..J. 579, distinguished. 


Rule praying that the order of the Deputy 
Magistrate of Gya, dated December 16th, 1910 
directing the second party petitioner or any 
one in their interest not to interfere with the 
opposite party in Femoving a bund until the 
said petitioner shall obtain a decree or order 
of a competent Civil Court adjudging them 
to be entitled to put up the bund be set 
aside. 

Babus Atulya Charan Bose, and Rajeswary 
Prasad, for the Petitioner. 

Babus Dasarathi Sanyal and Lachmi 
Singh, for the Opposite Party. 

~udgment._This was a Rug 
upon the District Magistrate 
the cppesite party to 4 
order under section 
as:de on the grounds, 
tə be based solely ong 
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law to prevent the presiding Magistrate 
from making the investigation himself, pro- 
vided he records what he'saw and does not 
act upon hearsay evidence. 

As regards the second point we do not 
think that the right claimed was an ease- 
ment. Certainly, it does not fall within the 
definition of section 4 of Act V of 1882. 
But that Act does not appear to have any 
application in Bengal; and the right which 
is claimed is a natural right of every land- 
holder to the use and enjoyment of his own 
land and among the necessary incidents to 
such enjoyment is the right to let off water by 
the natural course in which it has always 
flowed and would always flow so as to prevent 
innundation of his own land. Section 147 is 
by. its very wording not’ confined to mere 
easements, and we think that the erection of 
ng on the boundary of the opposite party’s 
e was an infringement of that natural 
d that, therefore, this was a fit case for 
ise of jurisdiction under section 147. 
der for costs there appears to 
is Court that an order for 

























The law is that 
reasonable time 


INDIAN CASES. 












any further and in defiance of the orc 
Civil Court directed the Police to ren 
obstruction. This order was, of course, € 
without jurisdiction. But in finding 
it was so, the learned Judges who decid 
the case did not dissent from the two cases 
which we have cited above and those two 
cases fully cover the present case. 
We, therefore, are of opinion for all these 
reasons that this Rule must be discharged. 
Ruie discharged, 


SIND JUDICIAL COMMISSIONER’S 
COURT. 

CRIMINAL APPLICATION No. 169 or 1910. 
April 10, 1911. 
Present:—Mr. Pratt,-J. C. 
EMPEROR— COMPLAINANT 
TETSUE 


JHAMANDAS AND ANOTHER—APPLICANT. 

Criminal Procedure Code (Act V of 1898), ss. 195, 
215, 476, 537—Penal Code (Act XLV of 1860), ss. 196, 
471—Sanction to prosecute given to the serishtadar— 
No application for sanction—Effect of sanction— 
Application oy s. 587—Defect in procedure— Sanction 
granted in respect of one offence — Framing charge in res- 
pect of another offence disclosed by facts. 

Where there is no application for sanction the 
proceeding is virtually a complaint and the pro- 
cedure enjoined by section 476, Criminal Procedure 
Code, should be followed. 

Where sanction: to prosecute was granted to a 
serishtedar without any application and the procedure 
laid down in section 476, Criminal- Procedure Code, 
was not followed but the complaint against the 
petitioners was heard and a preliminary inquiry 
held which showed that there was a prima facie case 
most the petitioners: 

, that the defect in the procedure in granting 
3 37. 
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of-hand and account books. The Manager 
dismissed the claim on the ground that the 
note ‘of hand and the entries in the account 
books were forgeries. - He then gave’ his 
serishtedar a sanction to prosecute the ap- 
plicants in respect of the account books and 
the sertshtedar filed a complaint in the 
Couré of the City Magistrate, Hyderabad, for 
offences under sections 471 and 196, Indian 
Penal Code, and the sanction was filed with 
the complaint. 

The preliminary inquiry has been com- 
pleted by the City Magistrate and the accused 
have been committed for trial tothe Court 
of Session, Hyderabad, for offences under 
sections 471 and 196, Indian Penal Code, in 

“respect of entries inthe account books and 
also is respect of the note-of-hand. 

The applicants pray that the order of 
commitment be quashed on the ground that 
the sanction given by the Manager was ir- 
regularin that noapplication for sanction had 
been made by the serishtedar. 

Much stress is laid upon the case of Em- 
reror v. Kissumal (1) recently decided in the 
High Court jurisdiction of this Court. In 
that case the Sub-Divisional Magistrate, 
Hala, directed his ser/shtedar to file a com- 
plaint under section 174, Indian Penal Code. 
against a witness who had failed to attend 
in his Court. The order was quashed on the 
ground that the Magistrate should have taken 
proceedings under section 476, Criminal Pro- 
cedure Code. But that case is distinguishable 


in Dn] Magistrate gave his 
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complain that if the regular procedure had 
been followed, they mighthave had an op- 
portunity of satisfying the Manager that they 
were innocent and that it was desirable that 
they should not be prosecuted, if they had 
come to this Court as soon as the Magistrate 
took cognizance of the case and asked that 
the Magistrate’s order taking cognizance of 
the case be set aside, they might possibly 
have obtained an order staying proceedings 
until the Manager had complied with the pro- 
visions of section 476. 

But these considerations have no place now, 
for the City Magistrate has completed his in- 
quiry and has found that there is a prima 
facie case against the accused. 

It is urged, however, that section 537 does 
not apply to curethe irregularity in the Mana- 
ger’s proceedings which must be taken to be 
under section 476, as this is nob an appeal o 
revision. No doubt section 587 applies 
terms to orders made in appeal or revi 
but I think the principles there lai 

must guide the Courtin dealing wi 
plication such as this under secti 
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CALCUTTA HIGH COURT. 
CRIMINAL Revision No. 577 or 1911. 
May 24, 1911. 
Present:—Mr. Justice Caspersz and 
Mr. Justice Sharf-ud- din. 
RUDOLF STALLMAN—PETITIONER. 
i ‘ versus 
EMPEROR— Oprosite PARTY. 

Extradition Act (XV of 1903)—High Courts Charter 
Act (24 and 25 Vict. C.1C4), s. 15—High Court—Power 
of supervision— Appellate jurisdiction. 

A Magistrate acting under the Extradition Act, is 
not subject to any appellate jurisdiction: he makes 
inquiry and reports the result to Government. Con- 
sequently, the High Court cannot interfere with his 
order. 

Application for quashing the proceedings 
under sections 3 and 4 of the extradition 
Act (XV of 1903) pending against the peti- 
tioner in the Court of the District Magistrate 
of 24.Pergannahs. 

Messrs. Jackson, Stephen, K. N. Chaudhuri 
r. Chippendale, for the Petitioner. 
dgment.—This is an application 
ection 15 of the High Courts 
in respect of certain proceedings 
dian Extradition Act, 1903, 
the District Magistrate of 
as at Alipur against the 
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No appeal lies to this Court from the decision 
which any Magistrate may arrive at under 
the Act. On this ground alone, if for no 
other reason, we must decline to interfere. 

The same view was adopted by Hill and 
Stevens, JJ, on the 5th January 1898, on an 
application by Mahant De:a Das(1), in respect 
of an inquiry pending before the Magistrate 
of Moznfferpore under the provisions of sec- 
tion 14 of Act XXI of 1879. The learned 
Judges observed:—‘‘We do not think that we 
possess any power to control or interfere in 
the conduct of an inquiry under section 14 of 
the Act” and, in another passage, they say,—~ 
“the competency of a Magistrate tu hold an 
inquiry under the section depends on the 
authorization of the executive Government” 
such authorization (under section 14) was by 
means of “an order to any Magistrate who 
would have had jurisdiction to inquire into 
the offence if it had been committed within 
the local limits of his jurisdiction directing 
him to inquire into the truth of such accusa- 
tion.’ The language of the present Act is 
the same in essentials. Here, we may observe 
that the words ‘local limits” do not refer to 
the territorial jurisdiction of the Magistrate 
selected by Government to conduct the in- 
quiry, for “any Magistrate’ may be so au- 
thorized, if he be a first Class Magistrate or 
a Magistrate empowered by the Local Govern- 
ment in that behalf. i 

The petitioner is not without remedy. He 
may, under section 3 (6) of the Act, submit 
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would serve no useful purpose to fortify our 
conclusion by discussing it, 
The application is refused. 
Application refused. 


` | MADRAS HIGH COURT. 
CRIMINAL Reviston Cast No. 78 or 1911. 
(CRIMINAL Revision Petition No. 61 oF 


4 1911). 

May 4, 1911. 
Present:—Mr. Justice Sundara Aiyar ard 
/ Mr. Justice Ayling. 


“Tm re KACHI MADAR LABHAI— 


PETITIONER. i 

Criminal Procedure Code Act (V of 1898), ss. 202, 
476—Prosecution ordered under s, 476 on evidence taken 
unders. 202— Whether valid—Dismissal of complaint 
under s.202—Further inquiry ordered by Sessions Judge 
—Sessions Judge’s order silent as to order for prose- 
cution by lower Court under s. 476—Whether amounts 
to a quashing of the order. < 

Per Sundara Aiyar, J— Wherea Magistrate dismisses 
a complaint as the result of an inquiry under section 
202, Criminal Procedure Code, and at the same time 
orders the prosecution of the complainant under 
section 476, and the Sessions Judge in revision directs 
further inquiry without saying anything as to the 
order under section 476, the latter order does not 
cease to be operative without being quashed, 

Kannullah v. Emperor, 12 C. W. N. 1; 6 C.L.J. 6038; 
6 Cr. L. J. 354, explained and distinguished. 

Per Sundara Aiyar, J. (Ayling, J., dissenting):—An 
order passed under section 476, Criminal Procedure 
Code, based on evidence taken under section 202 
which is not legal evidence, isillegal. Contra, if the 
order was passed on the sworn statement of the 
complainant alone. 

Queen-Empress v. Vencatramanna, 23 M. 223; 
Asmatulla v. Emperor, 4 C. W. N. 366; In re Chotalal 
Mathuradas, 22 B. 936, referred to. 

Obiter:—If the orders were passed on the sworn 
statement of the complainant alone it would be open 
to the objection that the complainant was not allowed 
to adduce all his evidence in supportof the complaint. 

Laljee Gope v. Giridhari Chaudhri, 5 C. W.N, 106; 
Queen-Empress v. Shamlal, 14 C. 707, referred to. 

Per Ayling, J.—An order may ve passed under sec- 
tion 476 of the Criminal Procedure Code as the result 
of dn inquiry under section 202. The wording of 
section 476 is wide enough to cover the consideration 
of other than strictly legal evidence. X 

Petition under sections 435 and 439 of the 
Criminal Procedure Code praying the High 
Court to revise and cancel the order dated 
the 22nd November 1909, passed under sec- 
tion 476, Criminal Procedure Code, by the 
first Class Sub-Divisional Magistrate of 
Tatitcorin, in C.C. No. 119 of 1909 on his 
file. ` 


Mr. P Appasawmi, for the Petitioner. 
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Judgment. 

Sundara Aiyar, J.—This is an application to 
seb aside an order of the Sub. Divisional 
Magistrate of Tuticorin passed under section 
476, Criminal Procedure Code, directing 
the prosecution of the petitioner for offences 
under sections 182 and 211 of the Indian 
Penal Code. The circumstances under which 
the order was passed are briefly as follows. 
The petitioner laid a complaint before the 
Sub-Divisional Magistrate of extortion and 
receivit illegal gratification against four 
persons two of whom were Police Officers. 
The Magistrate, after the examination of the 
complainant on oath, held a preliminary 
inquiry under section 202, Criminal Pro- 
cedure Code, without issuing process for 
the appearance of the accused and, after 
considering the result of the investigation, 
he dismissed the complaint and directed the 
prosecution of the complainant as mentioned 
above on the 22nd November 1909. The 
complainant applied to the Sessions Judge 
of Tinnevelly for the revision of the order of 
dismissal of the complainant. His applica- 
tion was successful and the Sessions Judge 
directed a further inquiry into the case. 
The Sub-Divisional Magistrate issued sum- 
monses to the accused. The Sessions Judge 
in disposing of the complainant's petition 
for revision, passed no order with respect 
to the direction of the Sub-Divisional Magis- 
trate for the prosecution of the complainaz 
nor did the Sub-Divisional Magistrate, 
discharging the accused, again pa 
fresh orders under section 476, 
Procedure Code. The Head-Qu 
Magistrate of Tinnevelly, to 
Divisional Magistrate had f 
cords under section 476, 
Code, passed orders o 
Judge’s order tha 
and he took 
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dated 22nd November 1999 with a view to 
prevent the proceedings against him before 
the Deputy Magistrate being revived. Mr. 
Appasawmi who appears for the petitioner 
has urged two grounds for our interference; 
jirst, that the order under section 476, 
Criminal Procedure Code, ceased to be opera- 
tive when the Sessions Judge quashed the 
Sub-Divisional Magistrate’s order of dismissal 
of the complaint, secondly, that the order 
being based on the materials placed betore 
the Sub-Divisional Magistrate at the pre- 
liminary inquiry and that inquiry not being 
of a judicial character the order was illegal 
and made without jurisdiction under section 
476, Criminal Procedure Code. I am unable 
to agree with him with respect to his first 
contention. The order under section 476 of 
the Criminal Procedure Code was distinct 
from the order of dismissal. The Sessions 
Judge in directing further inquiry did not 
.decide that the Sub-Divisional Magistrate’s 
view as tothe falsity of the complaint was 
incorrect. The order to make further inquiry 
was, on the other hand, quite consistent with 
his concurrence with the Magistrate as to 
the probable nature of the complaint. The 
case relied on by the learned Counsel, 
Kannu'lah v. The Emperor (1), does not support 
his contention. That case merely decides 
that when an Appellate Court dissents from 
the opinion of the Court of first instance 
deciding at the hearing of the suit that a 
-ement made by a person was false and 
ces the decree of that Court, an order 
ection 475 of the Criminal Pro- 
e, passed by the lower Court 
prosecution of the deponent 
hed. It does not support the 
order ceases to be opera- 
washed. 




























Jode, is not 
been held 
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that a person cannot be prosecuted for 
an offence brought to the notice of the Court 
during such investigation (See Queen: Empress 
v. Venkataramanna (2), Asmatulla v. The 
Emperor (8) and In re Chotalal: Mathura- 
dass (4). The order of the Sub-Divisional 
Magistrate in this case was admittedly based 
partly at least on what appeared at the pre- 
liminary investigation. The Magistrate says, 
“There are discrepancies which appear in 
the evidence adduced by the complainant to 
support his case. It is very plain that the 
story is a fabrication, In the original 
“complaint the man who is said to havé gone 
to complainant’s house to fetch the money 
is not the same man who is brought forward: 
.to state that he played this part in th 

affair. There are other discrepancies as to 
time” The deposition of the witnesses at 
the investigation were not made on oath. 
“It is clear to my mind that an order under 
section 475, Criminal Procedure Code, based 
on statements which do not. constitute legal 
evidence is illegal. This is,: if necessary, 
rendered clearer by section 478 of the Criminal 
Procedure Code which- authorises the Court 
acting urder section 476 to “complete the 
inquiry”? and commit the accused person “to 
take his trial before the High Court or Court 
of Session as the case may be.” It is, of 
course, impossible to hold that a committal 
could be made on what is not legal evi- 
dence, and I think it is equally clear that 
an inquiry which is to be completed must be 
of the same character as the completing 
portion. The words, therefore, in section 
476, Criminal Procedure Code, “when any 
or Revenue Court, is of 
opinion that there is ground for inquiring 
into any -offence..... ” should be con- 
strued as meaning when there is legal ground 
for inquiring, ete. This is also clear from 
the fact that the matter should be brought 
under the notice of the Court inthe course 
of a judicial proceeding in which evidence 
must be taken according to rules of law. 
What the section requires is that the Court 
should be of opinion that.a prima facie 
case has been made out against the accused 
justifying an inquiry similar to what is 
required when a Court grants sanction for 
prosecution under section 195, , Criminal 

(2) 23 M. 223. 
(8) 4 0. W. N. 866. 
. (4) 22 B. 936. 
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purchase ought to be treated as one in de- 
fraud of creditors. 

Turning now to the Will, we have examin- 
ed the document in original with the greatest 
care and have also examined the evidence of 
the writer and four attesting witnesses who 
have been called to prove it. Our conclusion 
is tbat there is no real reason for declining 
cccept this document at its face value. The 
inate Judge has criticised the Will 
e circumstances under which ib is 
to have been prepared with great 
y, but we cannot agree that these 
sms are-sostified in the main. The 
is. exceedingly simple and 
ightforward deed expressed in plain 

guage. We-cannot understand why the 
ubordinate Judge describes it as drawn up 
in high flown Urdu containing difficult Arabic 
and Persian technicalities, The parties are 
indeed Jains and-as such may possibly not 
have a very efficient knowledge of the Urdu 
language but they are residents of Delhi 
where that language is universally used, and 
we cannot find anything in the Will which 
would not be readily intelligible to Musammat 
Sundar. We can easily believe that Kishan 













Chand prompted her to get the Will execut- > 


ed in the hopes that he would thereby save 
for his wife-some considerable property, but 
this again was an arrangement which 
Vusammat Sundar herself would be likely to 
approve of. She probably knew quite well 
that the family property was being rained 
by Kishan Chand and she had recently 
been successful in asserting her title at any 
rate to the purchased property, under the 
order of the 27th October 1904 referred to 
above in insolvency proceedings against 
Kishan Chand. The fact that the Will was 
executed only two days before Musammat 
Sundar’s death does not, in our opinion, 
indicate a probability that she executed it 
without knowing what she was doing. The 
thumb mark attached to the Will is, nodoubt, 
a mere smudge which cannot possibly be 
identified, but after careful consideration of 
the deed-writer’s register containing a note 
of the transaction and a better impression of 
what purports to be Musammat Sundar’s 
thumb mark, we consider an assumption of 
forgery to be altogether out of place. The 
defendants have complained that: the plain- 
tiff made no effort to get this latter thumb 
mark verified by an expert although there 


p 


d 
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are other well awvhenticated thumb impres- 
sions of Musammat Sundar with which it 


general power-of-attorney given by her to 
Kishan Chand on the 214th January 1903 
which ison the record and by which she 
authorised him to conduct every sort of 
business on her behalf. This complaint of f 
the defendants is typical of the attitude 
which they have all along taken up. We can 
see no reason why the plaintiff should have 
been called on to verify the thumb impres- 
sion. She had.produced the writer of the 
Will and no less than four out of six attesting 
witnesses and, as far as ié goes, their evidence 
appears, to us conclusive enough. She was 
not called on to do anything more. If the 
defendants were not satisfied, it was for them 
to prodre the expert and rebut the plain- wW 
tiff’s sidence, but they have been afraid 
themselves to put the matter to so simple a 
test. Further, we thinkié nearly certain that 
if Kishan Chand contumplated forging á Will 
after Musammat Sundar’s death, he would 
have been careful to make matters more 
f cre for his wife by dating,the Will much 
ier than two days before-fhe lady 's death. 
Tne defendants support their contention of 
forgery by laying stress on the fact that the 
Will was not put forward till July 1907, č.e., 
at a very late stage in execution, proceedings 
which had been dragging on a: least since 4 
1905. We are not impressed by this argu- we 
ment either.. It is true thatthe execution pro- 
ceedings had be long in progress, but dur- 
ing the interval the disputes between the dec- 
ree-holders and judgment-debtors had twice 
come before the Chief Sourt, and both Kishan 
Chand and the plaintiff may vepy well have 
thought that they would ese¢pe their im- 
mediate difficulty without, propounding the 
Will.- They would knowthat the Will was 


likely to be hotly contested and would, there- 


fore, naturally keep it as a last resort when 
all other judgment-debtor’s deviceshad failed, 
Our conclusion on this part of the case is, that 
the Will was executed by Musammat Sundar 
with kuvowledge of its contents and in accords 
ance with her own wishes. It was ineffect 
in so far asit purported to deal with 
perty other than the properties purch 
her own name, but it is not on tha 
open to objection as regards the 
properties. The defendants he 
on a ruling of this Court 
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v. Jiwanun (1)] as supporting the amaz- 
ing contention that a Will which is part- 
_ly ineffectual must, therefore, be wholly disre- 
garded. The contention appears to us to be 
based on the wording of the head-note to the 
ruling rather than on the ruling itself, 
and we do not understand that the 
` ruling’ professed to lay down any general 
proposition of so sweeping a nature, or that 
this was the intention of their Jordships of 
the Privy Council as expressed in the case 
then quoted [Isr Dutt Koer v. Huansbuttt 
Koerain (2)1. 

These conclusions of ours practically 
dispose of the appeals. We have omitted 
to notice that a good deal of argument was 
addressed to us on both sides regarding 
the decisions by their Lordships of the 
Privy Council in respect of benamai tran- 

cron and in respect of the doctrine of 
what is known in English Law as advance- 
ment. We: do not .think it necessary tore- 
produce the rulings to which reference has 
been made, but we may quote in parti- 
cular Bura Mal v. Bhagwan Dus (8), in 
which one of the learned Judges, for whose 
opinion we have the greatest possible respect, 


briefly summarized, the law on the question. 


as understood from decisions given up to that 
time. ' We do not desitato contest either the 
argument or the rulings on this point and in 
so far as the rulings express decisions of their 
Lordships of the Privy Council, we are 


clearly debarred from treating the question. 


as if it was open to argument. But we think 
that the defendants bagged the whole quas- 
tion in describing the purchases of 1893 and 
1902 as benami transactions. We can our- 
selves see nothing benımi in the matter, as 
that term is Commonly understood. Kishan 
Chand was, in ottwopinion, not concealing pur- 
chases made for his own benefit under the 
name of another, but was really doing what 
any one is entitled to do either in England 
or in India, and that is making a settlement 
of this sorb in favour of his mother. He 
has, no doubt, subsequently prevailed on his 
other to execute the Will the effect of 
ich is that the purchases 
wife,. but that subsequent incident 
not be regarded as necessarily in- 


his previous purchases for Musam- 
R. 1898. 
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, to only a small extent. 


benefit his, 


pt (P. C.); 10 I. A. 160; 180. L. R, 418. ` 


‘fio 


mat Sundar if they were bona file. As 
already stated, we consider that the 1698 
purchase was bona fide and that the 1902 pur- 
chase was not, and we proceed to determine 
the appeals on this basis rather than upon 
argument based upon. benam? transactions 
strictly so-called. Le 

The net result is that the appeals succeed 
The plaintiffs claj 
has been given up to all property ott 
that covered by the purchases: of 1 
1902, and we rule that it must al 
as regards the 1902 purchase. The a 
accordingly fail except as to such - pro 
as is covered by the 1893 purchase. 
accept them to that extent only and 
plaintiff decrees in each of the cases, that t 
‘property covered by the purchase of the -296 
August 1898 in favour of Musammat Sundar 
belongs to the plaintiff by virtue of the Will 
executed by Musammat Sundar on the 14th 
November 1904 and is, therefore, exempt from 
attachment under the defendants’ decrecs. 
The property includes what are described 
as houses: Nos. (1) (2) and (8) in List (a) 
attached to the plaint and as: Nos. (1) (2) 
and (5) in the furthermore detailed. List of 
twelve properties given at pages 3 and 4 of 
the paper book containing the plaint. The 
decree will, therefore, be drawn up in these 
terms. We have then to consider the ques- 
tion of costs and here we take into ascount 
‘the fact that much expensive litigation had. 
been forced on the defendants owing to the 
plaintiff's action in filing suits covering a 
very, large amount of property in ‘regard 
to the greater part of which she has entirely 
failed. . ` 














- Ag a rough and ready adjustment of the 


matt&. we direct that the plaintif€ shall. 
pay the whole of the defendants’ costs in 
the lower Oourt and one half of their costs 
in appeal. This may appear a: somewhat 
stringent order as to costs, but if it had 
not been for the exaggerated claim ‘put 
forward by Kishan Chand in plaintiff’s name 
it is probable that .a satisfactory settlement. 
would have been arrived at either without 
litigation or at least at a much earlier stage 
in the proceedings. 
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Present: —Sir Ralph Benson, Judge, and 
Mr. Justice Sundara Aiyar. 
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OTHERS —J) EPENDANIS— RESPONDENTS. 
Evidence Act .(I of 1872), s. 83—IMaps and plans 
prepared by Government-- Admissibility of, in evidence. 
Maps and Surveys made in India for revenue 
purposes are official documents prepured by competent 
persons and with such publicity and notice to persons 










interested as to be admissible, and are valuable evi-- 


dence of the state of things at the time they were 
made. They are not conclusive and may be shown 
to be wrong; but in the absence of evidence to the 
contrary, they may be properly received in evidence 
as correct when made. 


Jagadindranath Roy v. Secretary of State for India, 


30 0*291, followed. 
ordinate Judge’s Court of South, Malabar 
“at Callicut, dated the 12ch September 1905; 
in O. S No. 11 of 1908. 
Mr. J. L. Rosario, for the Appellants 
Mr. Te Ri Ramachandrier, for the Res- 
poncents. - 


Appeals against the decree of the Sub. 


“Judgment.— These appeals relate to` 


the ownership of certain hill forests which are 


claimed as their jenm property both by the 


plaintiff, who is the Thirumalpad of Nilam- 
bur, and by the 4th -defendant who is the 
Uralan of the Trikalayur Devasom. Defend- 
ants Nos.’ 1 to 3 are persons who had 
obtained felling leases from the 4th defend- 
ant.: - The lands in dispute are shown in 
the plan Exhibit O, prepared by a Com- 
missioner for the purposes of the case. The 
plaintiff claimed the lands shown as A to 
A (7), B,C, D, E and E(1). The 4th 
defendant atthe trial admitted the plain- 
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tiff’s title to the lands O and E and (1) 
but claimed A, to A (7), B and D as the . 
jenm of his Devasom. The Subordinate’ 
Judge found thatonly A, A (1) and A (2) 
belonged to the 4th defendant, and that the' 
other lands,.A (8). io A (7), Band Ibe. 
longed to the plaintiff and decreed according. 
ly. The plaintiff (in A. S. No. 16) and the 
4th defendant (in A. S. No. 15) now appeal 
against the decree so far as itis adverse to 
their respective claims. We, however, find: 
thatthe decision of the Subordinate Judge is 
right. 


-7 The lands in dispute form part of the wild 


`` unsurveyed tract of the forest at the foot of 


the western Ghats, so that the proofs of title 
and possession usually available for occupied 
lands are not forthcoming in this case, 
Both sides have to rely mainly on oral evi- 
dence and a few timber felling leases ag ‘pros 
both of possession and title. There is als, as 
is usual in such: cases, much uncertai 
indefiniteness as to the names and\ 
places referred to in the leases afd in the 
eviderce of the witnesses. Some facts are, 
however, agreed to on both Sides, and some 
are established by the proceedings which took 

» Place in 1840 and subsequently, in connection 
with land acquired by Government on lease 
from the Devasom. This‘land is shown in 
plan, Exhibit O as “Government Eram- 
badam Forest,” lying on the south. and east / 
of the land in dispute and it is fully and / ` 
exactly shown in the Government Suryés 
plan Exhibit XXIII. It is admitted that'the 
plaintiff owns all the land on the west and ' 
north of the land in dispute, that js, all the 
land marked. “I” (including 16 and H), 
E,E (1). Fand Cin the pl Exhibit O. 
He also owns the land on the east of the dis- 
puted lands marked B, A-Sand A. It js also 
admitted that the 4th defendant’s Devasom 
owns the land shown as “Government, Eram- . 
badam Forest” which land'‘lies immediately 










been a party to this Plan, and 4 
in it is not admissible as e 
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him, or if admissible, is of tittle or no weight, 
since the plan was made for the purpose of 
“showing the portion leased to Government 
(a matter not now in dispute) but not for the 
purpose of showing who were the owners 
» of the lands ‘adjacent to the land leased. 


That the plan is admissible, we enter- 
tain no doubt, . Section 883 of „the Indian 
Evidence Act declares that “the Courts 


shall presume that maps or plans purporting 

to be made by the auvhority of Government 

were so made, and are accurate? and the 

'» . Privy Council in the recent case of Jaga- 

dindranath Roy v. Secretiry of State for India 

(1) state the law to be as follows: Maps 

aud surveys made in India for revenue pur- 

poses are official documents prepared by com- 

_ <7 pétent persons and with such. publicity 

and notice to persons interested as to be 

dmissible and valuable evidence of the 

sae of things ab “the time they are made. 

Theyvare not conclusive, and may be shown 

to be wrong, but, in the absence of evidence 

to the contrary, they may be properly Jadical- 

ly received in .evidence as correct ‘when 

made.’”? The weight to be attached to the 

entriesin the plan Exhibit XXIII depends, 

no doubt, largely on the circumstances under 

which it was prepared>. It appears that in 

the year 1840 the Government resolved to form 

Jarge teak plantations and for that purpose, 

took a lease of 49 pieces of forest land from 

the 4th defendant under Exhibit IY dated the 

Nl0Oth December 1340. Each of these 49 pieces 

of ‘land is distinguished by -its own’ number 

“and eame in the-Schedule to Exhibit IV. Six 

of thesespieces of forest (Nos. 30 to 35 in Ex- 

hibit 1V)<form one block defined by one set 

of boundaries and this block it is that is 

shown in plan Exhibit XXIII as land 

leased to Government by the Devasom. This 

block is shown in Exhibit IV to be 

bounded on the east by “Chaliyar River” 

on -the south by Kotti Kallu Mannu, 

Janmam of Trickalayur Devasom, on the west 

by eastern slope, of Velli Muthammala” aad 

on the north by “southern slope of Muthippan 
ala, Janmam of Trikalayur Devasom. 

ccording to this document, then, the De- 

m owned as jenmi the land which formed 

rthern boundary of the forest leased 

nment, and this land was described 

thern slope of Muthappan Mala.” 

e how far this recital ina do- 
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cument between thë Devasom and Govern- 
ment is evidence against the plaintiff, it is 
necessary to go back a little, and refer to the 
transactions connected with thé: acquisition 
of the lands by Government. Exhibit VI 
shows that on the 21st November 1?40 ‘the 
then Thirumalapad being called on by the 
Collector. to state whether he had any claim 
to the lands proposed to be taken-by GY 
ment, made a general claim to some 

and asked the Collector “to direct í 


-account showing the names and partic 


the Malas, patt’s and Mannus” whi 
Devasom proposed to lease to Govern 
should be sent to him in order that he m 
state in detail which of them belonged 
him and which to the Devasom.. In Exhibi, 
VII, dated the lst December, 1840, the 
Tirumalpad acknowledged receipt of “a 
schedule containing the names and descrip- 
tions of Malas and pattixe which belong to 
Triklayur Devasom and in receipt of which 
it has been resolved to obtain a document 
executed for Government.” He says ‘he has 
“perused them and learned the particulars” 
and he then goes on make claims to about a 
dozen out of the first 24 parcels:.of land~ in 
the schedule to Exhibit 1V. He makes no 
claim in-regard.to any lands that correspond 
to numbers 30 to 35. He, however, asks for 
further time to put in other documents, and: 
furnish further particulars. Three days 
later the Tiiumalapad’s Kariastan (agent) 
was examined (Exhibit 1X) at ‘length but 
makes no reference to the lands, numbers 30 
to 35. Three days after this, the Triumalapad 
writes to the Collector and recites the pre- 
vious negotiations and says,— “As my -Malas 
and Devasom Malas are adjacent properties 
* x + 4 # #: JT further request you to obtain 
a document executed after getting the bound- 
aries inspected and ascertained in the presence 
of my agent and the Devasom agent.” ‘Three | 
days after this, that is on the 10th December, 
we find that Exhibit IV was executed. The 
Thirumalapad, however, continued to make 
objections in regard to some of the lands and 
in 1eply to'a call by the Collector’ for parti- 
culars of his objections he states in Exhibit $ 
XV dated the 13th September 1842, that 
the Karar C. e., Exhibit 1V) has been shown 
to him, and “I state kereunder the particulars 
of my right over certain Malas and Mannus” 
mentioned in the Karar as well as of disċre- 
pancy regarding boundaries. Hethen proceeds. 






‘immediately north of the land leased to little use of the land until. 1896, and af 
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to claim one or two of the lands, and raises are carried oub, and looking also to the 
objectigņs to the boundaries of some seventeen negotiations that took place between tha 
of the lands in the schedule to Exhibit IV.. Collector and the Thirumalapad when 
He, however, raises no objection to the bound- this and other land was being acquired by 
aries shown for the block consisting of Government for plantations, and looking : 
numbers 30 to 35. Thathe examined the also to the fact that other blocks ac- 
boundaries of this block is clear, for he ex- quired for the same purpose from the 
pressly withdraws an objection which he Tirumalapad were demarcated anc sur- ' 
had formerly made in regard to the boundary veyed, (Exhibits Q to 1) at the same time, 
of one parcel (No. 35) in the block stating and under the same order of Government, we 
that it had been made under a misapprehen- have no doubt that the Tirumalapad had . 
sion. In the following January. however, the notice of the survey of this land. $ 
Tirumalapad and the devasom adjusted all The matter is, however, of little import- 
their disputes both as to the lands and bound- ance, for the plan Exhibit XXIII does not 
aries, In Exhibit XXVI dated January carry the matter further than Exhibit IV. ~ 
1843, the Tirnmalapad writes to the Collector alt is the recital in Exhibit IV and the 
and after explaining that his former objec- proofs already referred to that the plaintiff 
tions were largely due to the fact that in Ex- after fall inquiry deliberately accepted 
ibit tV the Dəyasom had not clearly de- that recital as correct, that is important _“ 
scribed the boundaries of some Malas and as showing that the land lying to the’ 
Mannug¥and while some Malas and Mannus north of the ‘Government Hirambadén 
whose boundaries are mentioned belong forest” is the jenm property of the Devasom. 
to me in jenm, he has simply mentioned their It will be observed that one of the parcels of 
names but has not stuted that they are my land leased to Government viz, No. 30 in 
jenm properties goes on to say that they have Exhibit IV is called “Muthappan Mala” 


. now settled the boundaries and agreed to ask and the northern boundary is said to be 


Government to make certain alterations in “the southern slope of Muthappan Mala.” 
the karar. (Exhibit 1V) so that the bound- So the western boundary is said to be the 
artes may be clear und dispute may not arise in “eastern slope of Vellimuttan Mala. The 
future. He then states in detail the altera- plaintiff's case is that what are shown as 
tion agreed to but they do not include any boundaries are included in the leased aren, 
alteration in the boundaries, of numbers 30 to In other words, that the eastern slope of 
35. - In the face of all this we think it is plain, Vellimuttan Mala and the southern slope of . 
beyond, all doubt that the then Tirumalapad Muthappan Mala are part of the land leased. 
after full and protracted inquiry accepted’ We find no ground for this construction’ of 
the statement in Exhibit Lv that the land to Exhibit 1V. If the southern slope of 
the north of the block formed by lands Muthappan Mala were included in the lease 
Nos. 30 to 85 was the fenm of the Devasom ‘there would be no point in describing it as 
and was known as the “southern slope of tne jenm of the Devasom since all the land 
Muthappan Mala.” This block and a great leased were the jenm af-the Doavagom. 


‘many other blocks acquired by Government The evidence also clearly establishes that the 


from the Tirumalapad and the Devasom for “Vellimuthan Mala on the west of the leased 
the teak plantations were demarcated and land is the property of the plaintiff. The 
surveyed under the order of Government No. plain meaning of Exhibit IV is that part of 
2618 of the 5th November 1867. Exhibit the Muthappan Mala was leased and part 
XXIT is the survey plan of the block formed was outside the leased land and formed its 
by number 30 to 35 in Exhibit IV, northern bounday. 

and as already stated it shows the land The Devasom appears to have made b 











Government to be the jenm of the Trikalayur wards, when it granted felling leases Exhy 
‘Devascm. The plaintiff contends that it ig I to lIL to certain persons; but 4 
not shown that this plan was made after tenants of the Devasom (the defend 
notice to him Looking to what is stated in and 5th witnesses) who formerly 
Exhibits XXI and XXII, and to the usual the paddy flats in the Eram 
course of business when Government surveys leased to Government by the 
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been called and have given evidence that they 
used to gather leaves and cut timber for their 
cultivation jin “this land belonging to the 
Devasom and lying to the north of the 
(Jovernment forest where they were not allow- 
ed these privileges. This evidence is probably 
true enough but it is indefinite as to the extent 
of the Devasom land. 

Neither Exhibit 1V nor the plan Exhibit 
XXIII give any indication as to ‘how far 
the land for the Devasom extended in a 
northerly direction from the northern limit 
of the Government forest. The 4th defend- 
ant was himself examined as witness but 
could give no information. He could produse 
no jenm deeds or pymash accounts and the 
small amount of oral evidence adduced to 
show that the Devasom land extended to the 
north so as to include all the land shown as 
DN to A (7) and B, was indefinite and un- 
truworthy. The felling leases, Exhibits I 
to IIL may be regarded as indicating what 
he, or rather his kertastan claimed to be the 
extent of. the Devasom’s land in this 
direction. ‘ As pointed out by the Subordinate 
Judge, the extent.and the boundaries shown 
ih the earliest of these, Exhibit I, 
the 10th July 1£96 would indicate that 


this land comprised the plots shown as A, A 


(1) and A (2) only.. It will be remember- 
ed that the northern boundary of the 
Wrambadam Forest lease to Government is 
stated in Exhibit 1V to be the southern slope 
of “Muthappan Mala,” and the northern boun- 
dary of the landin Exhibit I is stated to be 
in a line with the’summit of the Muthappan 
Mala and. Poolapatam. The 4th defendant 
contends. that “Poolapatam” is the land 
shown as E N) in the plan Exhibit O and 
that the northern boundary in Exhibit I 
should be n line due east from the southern 
corner of E (1). The Commissioner who 
made the local investigation and drew up 
the plan Exhibit O has reported that the 
ridge of Muthappan Mala runs along the 
allotted line which separates A from A (5) 
in the plan. He was not cross-exmained as 
this and the evidence callec before the 
ordinate Judge to contradict his report 
in ‘our opinion, entitled to any 











4 


t A (6), not B (1), is the “Poola- 
erred to in Exhibit I, and that 
boundary of the land specified 
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dated 


We agree with the Subordinate’ 


runs along the dotted line 


{1911 


between A and A (5). The plaintiff's Vakil 
points out that the plot of land shown as 
A (2) in plan Exhibit O slopes towards the 
north aud, therefore, could not properly be 
included with A and A (1) in the “southern 
slope? of Muthappan Mala and he argues 
that it should, therefore, be excluded from 
the land decreed to the 4th defendant. If, 
however, this land, A (2) belonged to plaintiff, 


‘itis hardly possible that he would not have 


taken that along with the other ‘objections 


“which he took to the boundaries’ shown’ in 


Exhibit LV. Though narrow it extends along 
nearly one half of the northern boundary 
of the land leased to Government and would: 
certainly . håve been separately mentioned 


‘as the Tirumalapad’s land if it belonged to 


him; but, there would be less need to. 
separately mention it if it belonged to the’. 
Devasom to whom also the southern slope of 
Muthappan Mala belonged, and which alone 
was mentioned as being the main northern 
boundary. So also the boundaries shown in 
Exhibits 1V and I negative the 4th defend- 
ant’s contention that the land shown as D, in 
the plan Exhibit O, is included in either. In 
Exhibit IV, the western boundary of the land 
leased to Government is stated to be the 
“eastern slope of Velliamutham Mala.” If D 
which runs along a large part of the western: 
boundary were really the jenm Jand of the 
Devasom, we should certainly cxpect this to 
be so stated, just as the lands which form 
the northern and southern boundaries are 
stated to be the jenm of the Devasom. In 
Exhibits II and IIT, no doubt, the 4th de- 
fendant gave permission to fell timber, over 
a much larger area; but there is nothing 
to show that he had any title to do so, and 
they are too recent in date to form the basis of 
a title by prescription even if they were acted 
upon by the lessees. Our conclusion, with re- 
gard to the evidence for the 4th defendant, is 
that Exhibit 1V and the proceedings connect- 
ed therewith show that he had title to the 
land to the north of the Government foreat 
that there is nothing to show that his 
land extended further north than the ridge 
of Muthappan Mala, while Exhibit I makes 
it probable that the ridge was the northern 
boundary of his land, and that his land infact ` 
comprised the land shown as A, A (1) and 
‘A (2) in the plan Exhibit O and no more. 

We turn now to the evidence for the plaintiff. 
The only document of title which he produces 


IN 


__ tiff is Exhibit L in 1868, 


NI 
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is a Kuttikanak (Exhibit R, R, R, R) which 
professes to be a statement of Malas and other 
lands comprised in the Thirumalapad Stanam. 

It is written on Cadjan leaves. It is neither 
dated nor signed nor is there any evidence 
regarding its origin. It was not referred to 
by the Thirumalpad’s kariastan when examined 
by the Collector’s Sheristadar, nor was it pro- 
duced before the Collector, during the pro- 
tracted inquiry in 1844 and afterwards re- 
guarding the lands which Government was 
taking’ up on leasé for the teak plantations, 
though it is hardly possible that it would not 


‘have been then produced with the other docu- 


ments produced by the Tirumalapad, if it had 
then been iù existence. It is a document 
which any zealous kariastan could manufac- 
ture and place among the records for fu- 
ure use. Wecan place no reliance whatever 
on it. But there is a large body of oral and 
documentary evidence to show that for many 
years past, and more especially. since 1889, 
the plaintiff has been exercising acts of 
ownership over the greater part of the dis- 
puted land. The pymash accounts, Exhibits 
T (1) of 1862 and T(12), of 1870, show that 
he had small plots of fugitive cultivation 
somewhere in the lands shown as B and A 
series, respectively, in tie plan Exhibit O, 
but there is nothing to show that they are in 
the lands A to A (2). 

The earliest felling lease given by the plain- 
It is a registered 
document ; but there is nothing to show that 
it was ever acted on, and the reference 
to Iyya Thedu as the southern boundary 
makes it doubtful whether it included the 
lands A to A (2). The next lease is 
Exhibit B in 1889, and this is followed by 
Exhibit Cin May 1896 and Exhibit D in 
November 1897, and by others subsequently. 
These leases are, no doubt, registered -docu- 
ments, Their boundaries include the disputed 
lands and there is sufficient proof that they 
wereacted upon, but the evidence i in connection 
with them, and the general oral evidence ad- 
duced by the plaintifi, does not satisfy us that 
the plaintiff had adverse possession of the 
lands A to A (2) which We have found to be: 


long to tbe 4th defendant’s Devasom. The 


leases include extraordinarily wide limits 
when compared with the number of trees to 
be cut, and thus suggest that they were given 
mcre with a view to make evidence of posses- 
sion against Devasom or other rival claimants 
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than as business transactions in regard to 
land really owned by and in possession of the 
lessor. Thus, the extentshown in Exhibit B 
is four miles by two miles, thatis, eightsquare 
miles of forest wherein to cut 50 logs of tim- 
ber, while the southern boundary is stated 
with suspicious detail to clearly show that it 
included all the land now in dispute. Almost 
all the witnesses called by the plaintiff to 
prove acts of possession on his behalf give 
evidence in general terms, and are indefinite 
either as to the place o> the year in which 
the acts were done. Thus the Menon (the 
plaintiff’s 8th witness), though he speaks of 
certain persons cutting timber under lessees 
from the plaintiff in the disputed land on the 
north and west of the Government leased 
forest, was unable to say when they worked. ype 
So the plaintiff’s 26th witness, a kariastan of ai 
plaintiff, says that he saw Moosakeya felling’ -~ 

trees in 1874 onthe plaint property but het 

does not fix the locality as within the limits. 

of A (2). The 7th witness for the pMintiff 

says that he collected hill produce from the 

whole of the northern boundary of the land 

leased to Government; but thi$/was in 1898 

and 1899 (under Exhibits Wand H), when 

both claimants were actively -asserting theif 
possession. Kuthissa (the plaintiff's 14th wit- 

ness), the lessee under Mxhibit B (1889) 

and Unnithari (the plnintiff's 9th witness) 


the sub-lessee under him, say that they felled 
trees under that lease from all the lands com- 
prised in it, but as already stated that lease 


| gave the right to cut 50 trees within an areg 


of 8 square miles and these witnesses do hot 
say that they felled trees within the land 
shownas A to A (2). The 16th Witness for 
the plaintiff, who was plaintiff's kartastan, 
does no dubt say that he caused’ trees to be 
felled on the south as far the boundary 
stones of the Government sased forest beb- 
ween 1885 and 1894, and he also says that 
he kept the plaintiff s elephants in 1887, 
1829 and 1890 in theland A now in dispute ; 
but we are not prepared ‘to say that this is 
sufficient, even if true, to show thatthe plain- , 
tiff was in adverse possession of this land for: 
the statutory period so as.to defeat the D 
vasom’s title which we have found to be pr 
to A to A (2). We think, however, th 
evidence of possession given by the 
himself and adduced on his behalf i 
to justify a decree in his favour 
lands claimed by him andinr 
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the Devasom has not shown title. 
Tn the result, we dismiss both the appeals 
with costs, 


Appeals dismissed. 





(s. c. 2 M. W. N. 220; 9 M. L. T. 465.) 
MADRAS HIGH COURT. 
SECOND CIvIL APPEAL No. 895 or 1909. 
February 13, 1911. 
Present:—Mr. Justice Munro and 
Mr. Justice Sankaran Nair. 

KONDI RAMASAWAMY CHETTIAR— 
PLAINTIFF—A PPELLANT 
TENG US 
NELI HARI KRISHNA CHETTIAR AND 


OTHERS— Dr Fenvants—Reseon Dents, 

Limitation — Suit for recovery of money due on a decree 

~ assigned to plaintif—Plaintiff barred from realizing the 
money at the time of receipt by defendant—Limnitation 
Act (XV of 1877), Sch. II, Arts. 29, 49, 62, 97 
and 120, 

Artile 62 applies only when the money realised 
by the defendant has been actually or constructively 
received by thé defendant for the plaintiff’s use. 

Where plaintiff was legally barred from collect- 
ing tho money ding on a decree assigned to him, 
and the assignors Ù ecree-holders received the amount 
and entered satisfaction, it cannot be said that the 
money received by the assignors was received by 
them for the plaintiff’s use. 

Narayana v. Narayana, 13 M. 487, followed. 

g The period of limitation applicable to a suit for tho 
recovery of such money is that provided by article 
120. 


~ Second appeal against the decree of the 


Sub-Court of Kumbakonam in A. S. No. 341. 


of 1908 presented against the decree of the 
Court of the District Munsif of Kumbakonam 
in O. St No. 32 of 1908. 

Facts.—One Ramakrishna Chetty bad 
obtained a decree on the 24th November 189-4 
for Rs. 577-9-O.with future interest and costs 
against one Sundagathanni in O. S. No. 418 of 
1893 on the file vf the District Munsif 
of Trivalur. He assigned the decree to 
plaintiff on the 20th September 1897. Plain- 
tiff applied to the Court to permit him to 
exccute the decree on the lst March 1898 
and after notice to the assigrer and the 
udgment-debtor, the assignment in favour 
the plaintiff was recognized and plaintiff 
allowed to execute the decree on the 
2. Plaintiff subsequently tock 
eps to exeeute and recoverthe decree- 
January 1901. The present first 
d a decree in (Original Suit 










` petition 


No. 243 of 1896) againss Ramakrishna Chetti, 
the original decree-holder in Original Snit 
No. 418 of 1893, Trivalur District Munsif’s 
Court.’ He applied to the Trivalur Munsif’s 
Court to attach the decree in Original Suit 
No. 418 of 1893 and the decree was attached 
as prayed for by the first defendant herein 
and plaintiff was thus not in a position to 
execute the decree Thereupon, he applied 
to the Court to set aside the attachment 
made at first defendant’s instance, but his 
was disallowed. Plaintiff had, 
therefore, to file a regular suit (Original Suit 
No. 217 of 1901) to set aside the summary 
order passed against him and in this'suit 
also he was not successful. He preferred 
an appeal, Appeal Suit No. 718 of 1903, 
against the decree in Original Suit No. 21: 


of 1901 which was finally disposed of by of 


Kumbakonam Sub-Court in plaintiff’s favour 
on the 14th December 1903. A second 
appeal was filed by the first defendant 
against the appellate decree of the Sub- 
Court which was dismissed by the High 
Court. Inthe interval, 2nd defendant who 
had also a decree of the Munsif’s Court in 
Original Suit No. 207 of 1899 against 
Ramachandra Chetii attached the decrees in 
Original Suit No. 418 of 1893 through the 
Trivalur Munsit's Court. Plaintiff filed 
a petition to set aside the attachment effected 
by second defendant and on 23rd June 1900, 
the attachment made on 2nd defendant’s mo- 
tion was set aside. Second defendant filed no 
sult to question the order and the order 
setting aside the 2nd defendant's attachment 
became final. After the Kumbakonam Sub- 
Court decided in plaintiff’s favour that it was 
he that was entitled to execute the dcerce 
and not the firet defendant herein, plaintiff 
applied on 9th March 1974 to execute the 
decree. But prior to that Nos. 1 and 2 defend- 
ants herein had applied to certify satisfaction 
of the decree and satisfaction was accordingly 
entered up. Plaintiff again applied on 26th 
August 1904 stating tl at the satisfaction re- 
corded by defendants Ncs. 1 and 2 would not 
be binding on him, that it was collusive and 
fraudalent and although defendants Nos. 1 
and 2 and the judgment-debtor in the decree 
under execution opposed the plaintiff's 
application, the Court of first instance 
permitted plaintiff to proceed with the 
execution. In appeal the order of the lower 
Court was reversed and plaintiff's execution. 


‘ 
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may be effected by consent and 
cases, by decree. When it’ is effected by 
decree, I. can see no reason why the de- 
cree should not hold good as other decrees 
do, unless and until it is reversed. It js 
not a feature of our law or any other 
legal system, so far ag I know, that the 
filing of an appeal should effect the opera. 
tion of a decree; and unless the Court in- 
tervenes to stay proceedings, the property 
may be partitioned and distributed in the 
shares fixed by the decree before the appeal 
is finally determined, possibly years before, 
in cases where there are a series of ap- 
peals. Where a decree for partition has 
been properly made and has directed the 
division of the property in, appropriate 
shares I can see no reason for altering this 
portion of the decrae On appeal by 
eason of births or deaths afterwards super- 
vening in’ the family, A Partition by con- 
sent in certain shares when once made ig 
not affected by subsequent births or deaths 
in the family, and there does not appear 
to be any reason why it should be other- 
wise when it is made by decree, 

` The ordinary rule admittedly is that de- 
_erees which were right at the time they 
were passed are not varied by reason of 
events which subsequently happen, and [ 
can see no reason why an exception should 
be made in the case of decrees for parti- 
tion, or “why partitions by decree should 
be ‘put on such an unfavourable footing, 
as compared to partitions effected by con- 
sent, Assuming alieneeg would not be pre- 
judicially affected, it would still be a hard- 
ship to the parties themselves to make 
their rights on partition to depend on their 
surviving the appeal proceedings. 

In Joy Narain Qiri v. Grish Chandr 
Myti (4), their Lordships of the Judicial 
Committee, after construing a decree of the 
District Court- not then under appeal, as 
a decree. for. partition, observe,—‘‘ That 
being so, their Lordships are of opinion 
that although the suit is not actually in 
terms for partition, yet that the decree 
does effect a partition, at all events, of 
rights which is effectual to - destroy the 
joint estate under the doctrine laid down 
in the case, which has been quoted, of 
Approvier v. Rama Subba Atyer (5) where 
© (4) 40. 434; 6 I. A. 28. 

(5) JIM. L A. 75;8 W. R. 1, 


in proper 
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-ib was held that a mere agreement tc 


divide effects a severance- of the joint fami. 
ly without waiting for a partition by 
metes and bounds, What their Lordships 
appear to lay down in the passage cited 
is that a decree directing partition has the 
same effect as an agreement to divide. In 
the particular case the decree-holder, who 
had obtained the decree above referred to, 
died while an appeal was pending to the 
Privy Council but the decree was nevertheless 
confirmed by their Lordships in a judgment 
which is not reported. The report deals 
with two consolidated appeals, one against an 
order in execution of the previous decree, and 
another against the ismissal by the High 
Court of an appeal from a decree of tho 
District Court dismissing a fresh suit filed by 
the defendant in the previous suit on the 
ground that the previous decree had hot 
severed the joint family, and that consequent. 
ly the property passed to him by survi- 
vorship on the death of the -plaintiff in 
the previous suit. It does not appear to 
have cecurred to any one in this hotly con- 
tested litigation that, assuming the first decree 
effected a severance, the subsequent death of 
the plaintiff pending an appeal made any 
difference. And, assuming the law to ba 
correctly laid down by their Lordships, 
that the decree of the Court of first instance 
effected a severance, thére does not appear to 
ba any reason why the subsequent filing 
an appeal should be held to effect re-uprion 
and justify the Appellate Court i 
ing a fresh distribution of shares cording 
to the condition of the family at-th% date of 
the decision of the appeal, an “So depriving 
parties or their representatives of the shares 
originally allotted to them. In Chidambaram 
Chetti v. Gauri Nachiar (6) which also 
came before the Privy Counsil, the District 
Judge tried the Ist issue as to whether the 
zemindart was partible first and in his judg. 
ment held that it was, and that this being so 
the plaintiff was admittedly ertitled to 
partition. Ib was not clear if any decree 
or order had been drawn up on this judgme 
but on appeal from the decree of the 
Court aftirmirg the final decrea of th 
trict Court, their Lordships held 
judgment of the District Judge 
issue was equivalent to a declar. 
and rendered the parties sep 
(6) 2 M. 83. 
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if they had not already been so, and that the 


subsequent death of the plaintiff before the ` 


final decree of the District Court did not 
make any difference or cause the suit to abate. 
Their Lordships no doubt observed that the 
defendant had not appealed from the judg- 
ment of the District Court on the first issue 
and appeared tohave acquiesced in it; but these 
remarks were probably due to the fact already 
mentioned that:no decree or order directing 


partition was forthcoming, and it does not- 


appear that the result would have been differ- 
ent if these features of the case had been 
absent. The ruling in Sangli v. Mookan (7), 
that thé plaintiffs share must be determined 
with reference to the condition at the date of 
the final decree in the suit, is opposed to both 
\. of the Privy Council decisions above-mention- 
„ed although the actual decision may possibly 
be supported on other grounds as in that case 

the only decree passed by the lower Court 
was set aside, As regards Sakharam 
Mahadeo Dange v. Hari Krishna (2) the 
decision rests on the proposition that the de- 


cree of the Subordinate Judge in that case _ 


did not operate a severance su long as it re- 
mained’ under appeal. For the reasons 


already given I prefer to follow the decision ° 


ofthis Court: in Subbaraya Mudah v Manicka 
Mudali (1) and dismiss the second appeal with 
S „costs. 


NG Sankaran Nair, J.—I agree, and I have only 


y 


oadd that I believe the practice in this 

residency has always been in accordance 

with the law, as laid down in Subbaraya Muda- 

li v. Manicka Mudalé (1). 
AN : 


Gab seo Appeal dismissed. 


“4 


(s. c. 2 M. W. N. 228; 9 M.L.T.. 878; 21 M. L. J. 286.) 
MADRAS HIGH COURT. 
First CIvIL Appar No. 72 or 1908. 
February 2, 1911. ` 
.Present:—Sir Raiph Benson, Judge, and 
, Mr. Justice Sundara Aiyar. 
MUTHIA CHETTY— Derexpant— 
APPELLANT 
_ versus 
NA VELLIAM CHETTY—Ptaintirr— 
RESPONDENT. . 
sof Property Act (IV of 1882), s. 55— Cen- 
ce for possession— Vendors lien—Interest 
uey. 
ause (4) (b) ofthe Transfer of Pro- 
ive the yendor an absolute right 
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_ to interest on the purchase-money irrespective of the ` 


equities and circumstances of each case. - 

Leggatt v. Metropolitan Railway Co., (1870) 5 Ch. A. . 
716 ; 18 W. R. 1060, distinguished. l i 

The object of the clause is only ‘to give the vendor 
a lien on the property for unpaid purchase-money, ` 
which-will enure also for interest if any interest is 
payable. En 

Itis obviously inequitable in the absence of express 
and distinct stipulation that either party to the 
contract should at one and the same time enjoy the 
benefits flowing from possession of the property and 
those flowing from possession of the purchase-money;. 
the estate and purchase-money being things mutually 
exclusive. $ F 

Quere: ° y ` 

Whether a decree for possession in favour of a- 
vendee conditional on his paying the purchase-money 
can be made in the case of registered sale-deeds 
according to the provisions of the Transfer of Pro- 
perty Act. 

Veluyutha Chetty v. Govindaswami Naiken, 1 M}, W. 
N. 637; 9 M. L. T. 108, 8 Ind. Cas. 364; Subbramignia . 
Aiyar v. Poovan, 27 Mad. 28, referred to. 

Appeal against the decree of the Subs, 
ordinate Judge’s Court of Madura, East, in 
Original Suit No, 62 of 1908, dated 8th. 
November 1907. . 

“Mr. S. Srinivasa Iyenagr, for the Appellant. 

Mr. X. Srinivasa Iyengar, for the Res- 
pondent. 

Judgment.—In this appeal the first 
defendant is the appellant. The plaintiff sued ` 
to recover possession of a tope half of which 
was sold to him by the first defendant with the. 
profits thereof from the 4th July 1903, the 
date of the conveyance, Exhibit C. The 
plaintiff’s casé is that as the defendant failed 
toexecute a conveyance according to the agree-. 
ment, Exhibit A dated the 28th April 19(3 
within the time fixed, the plaintiff demanded _ 
performance of the agreement, and after some 
negotiations between the parties it was 
agreed that the plaintiff should pay the 


purchase-money, Rs. 2,600, before the, 






Registrar of Assurances at the time of the - 


registration of the conveyance after the 
defendant made an endorsement of discharge . 
on a hundi for the amount which the plain- 
tiff had previously executed in the defendant’s 
favour and deposited with one Muthia Chetty. 
The plaintiff alleges that as the defendant re- 
fused to register the deed he applied for com- 
pulsory registration of Exhibit © which had 
been previously executed by the defendant 
and handed over to the plaintiff. Before the 
-Registrar the execution of Exhibit C was 
admitted by the defendant, but he stated 
that the sale could not be completed as the 


plaintiff had failed to pay the purchase. 


Ñ 
4 


A 
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money, The defendant contended in this suit 
that the understanding between the parties 
was that the property should not pass to the 
plaintiff and Exhibit C should not have any 
legal operation until the plaintiff paid the 
purchase-money which he was bound to do at 
the Registration Office before the registration 
of Exhibit ©. He repudiated all obligation 
under Exhibit C, and if he was held bound 
by it, he claimed payment of not only the sim 
of Rs. 2600, the amount of the purchase- 
money, but also interest on it at 2 per cant.: 
at the same time he disclaimed any liability 
for the:payment to the plaintiff of the profits 
of the land until the payment of the purchase- 
money. 

The lower Court found that the defendant 
was not to blame in the matter of the non- 
payment of the purchase-money and that the 

“ plaintiff, if he was entitled to have payment 
endorsed on the hundi, ought to have had it 
produced at the Registrar’s office. It, there- 
fore, refused to award to the plaintiff the 
profits claimed. With regard to the defend- 
ant’s claim for interest the Subordinate 
Judge held that he was not entitled to if, as 
he remained in possession of the land and 
got the income aceruing therefrom. 

It is contended before us by the appellant 
that he is entitled to interest from the date 
of Exhibit C, when according to him the 
ownership of the properly vested in him. 
The respondent contended before us that 
aceording to the agreement het-veen the 
parties, the ownership had not passed to 
the plaintiff as he failed to pay the perchase- 
mouey. We do not consider it neces- 
sary to go into this question as we agree 
with the learned Vakil for the respond- 
ent that the appellant is not entitled to 
interest in this case. For the same reason, 
we do not deal with the contention that the 
plaintiffis entitled to an unconditional decree 
for possession and that the lower Court was 
not justified in making its decree in the 
plaintiff's favour conditional on his paying the 
purchase-money to the defendan'; but we mey 
point out that the case of Vel iyutha Ohetty v. 
Govindaswamt Natcken (1) relied on in sup- 
port of this position appears to be in corflict 
with Subramanta Aiyar v. Pooran (2) which 
does not seem to have been brought to the 


(1) 1M. W. N. 637;9 M. I. T. 108; 8 Ind. Cas. 
364. 


(2) 27 M. 28, 
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notice of the learned Judges who decided 
es Ohetty v. Govindaswami Natcken 
1). 

The claim for interest is based by the 
learned Pleader for the appellant on section 
55, clause 4 (b) of the Transfer of Property 
Act. That clause, in our opinion, does not give 
the vendor an absolute right to interest on 
the ‘purchase-money irrespective of the 
equities and circumstances of each case. The 
object of the clause is to give the vendors 
® lien on the property for unpaid purchase- 
money and it declares that the lien will 
enure for the interest as well as for the 
principal of the purchase-money, assuming 
thatinterest is payable. It does not enact 
that the vendor is entitled to interest in 
every case. The only case relied on by the 
appallant [Leggatt v. Metropolitan Railwny 
Co. (=)] does not support his contention. Iny 
that case the agreement between the parties 
expressly provided for payment of interest by 
the vendee and of an occupation rent by the 
vendor till delivery of possession which was 
to take placeon acertain day. The vendor 
was obliged to remain in possession against 
his Will after the time fixed for delivery 
and he had to sue for specific performance. 
The question raised was whether the vendee 
was entitled to occupation rent till delivery 
of possession, and no question was raised 
as to the vendor’s right to interest on the 
purchase-money, which was conceded, the 
parties having expressly provided for it. I 
it James, L. J., held that vendee was 
entitled to occupation-rent, as the v 
continued in occupation of the premises 
“ander a pressure arising from Ahe pur- 
chaser’s default.” As observed An Fry on 
Specific Performares page 59X 4th edition, 
it is obviously inequitable<in the absence 
of express and distinct stipulation that either 
party to the contract should at one and the 
same time enjoy the benefits flowing from 
possession of the property and those flowing 
from possession of the purchase. money. The 
estate and purchase-money are things 
mutually exclusive. “You cannot”, said 
Knight Bruce, V. C., in a case arising out o 
the saleof some slate lands in Chiche 
harbour, “have both money and mud.” 
not alleged that there was any such 
stipulation in this case, On the ot 


we think that the parties must h 
(3) (1870) 5 Ch. A. 716, 18 W. R. J 
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’..that the payment of purchase-money ‘and the 
delivery of possession of the property should 
be carried cut contemporaneously and that in- 
terest on the monay would not be payable so 
long as the defendant was in possession of the 
land. 

-We confirm the lower Court’s decision and 
dismisss the appeal with costs. 
ae 2 Appeal dismissed. . 
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Order.—(20th February 1888).—The 
three ladies sold the land but reserved the Inam, 
and the plaintiff is the present Inamdar. - The. 
Sbordinate Judge has treated the plaintiff's 
claim as if he only succeeded as the heir to the 
ladies, but has not considered the further ques- 
tion as té'whether he is not entitled to succeed 
to the full right of the Inamdar- The Inam 
was not enfranchised atthe date of sale. The; 


` plaintiff is entitled to receive from the. de- 





(s. c. 21 M. L. J. 125; 9 M. L. T. 501.) 
MADRAS HIGA COURT. 
SECOND Orvit Arrears Nos. 1, 2, 3 anp 28 
or 1887. 
August 2, 1887, 
Present:—Sir Arthur J. H. Collins, KT., 
Chief Jestice and Mr. Justice Parker. 
©.. SRINTVASAIENGAR alias SESHAIEN- 
GAR--APFELLANT 
VETSUS 

SIVASUBRAMANIAM PILLAT, MINOR, 
BY HIS MOTHER AND GUARDIAN VALLIMAYIL- 

AMMAL AND ANOTHER— RESPONDENT, 
Inam—Tirva— Right to share in produce granted in 

inam—Government r eceiving money payment— Whether 
inamdar bound by commiutation—Agreement to receive 
reyenue at olungu rates—Fiwity—Reversion to division 
of produce. 

Where an inamdar is entitled, in respect of the 
inam to receive the tirua which the Government 
would be entitled to receive, it does not necessarily 
follow that because the Government has for a long 
term of years commutedits right to a share in the 
todnce fora money payment, the inamdar is bound 
‘do the same. 

“Byou where the inamdar agrees to the commütation 
of hig\share in produce at the olungu rate of the 
village, this rate must not be looked upon-as fixed for 
all-time, itis open to theinamdar to revert either to 
division ofSproduce or to commutation at an 
altered rate. 

Second appeal from the decree of the 
Subordinate Judge’s Court at Tinnevelly in 
A. S. Nos. 68, 70, and 21 of 1885, present- 
ed against the decrees of the Court of the 

_ District Munsif of Tinnevelly, in O. S, Nos. 

55,57 and 56 of 1883. 

Messrs. 9. Subramantamand R. Sadagopa 
Chariur, for the Appellant in S. A. Nos. 1, 2 
& 3 of 1887. 

Mr. ©. Ramachandra Rao Sahib, for the 
ondent in 8. A. Nos. 1, 2, & 3 of 1887. 

C. Ramachandra Rao Sahib, for the 
tin S. A. Nos. 28 of 1887. - 

. Subramaniam and R. Sadagopa 
he Respondent in S, A. No. 28 



















fendants the érva which the Government 
would be entitled to receive, but it does “not 
necessarily follow because the Government ` 
has for a long term of years commuted its 
right to a share in the produce for a money- 
payment that the Inamdar is bound to do 
the same. (See Special Appeals 201—214 
of 1877 from Regular Appeals 151—157 oi, 
1876 on the file of the Subordinate Court of ` N 
Tinnevelly), It is clear from Exhibit I itself *: a 
that the Inam originally was the right to 
receive a share in the produce and the vendors 
agreed to the commutation of this at the 
olungu rate of the village. But the olungu 
rate may itself be liable to vary according 
to fluctuation in the price of grain, and that 
the olungz rate of 1863 was not looked upon 
as fixed for all time is shown by the suc- 
ceeding clause relating to taram rates. 

The plaintiff. does not abject to tendering ` 
a patta with rate payable in money provid- 
ed that market rates are entered, but if 
the olwtgu rates are still hinding on the 
parties, itis possible that the value of tke | 
grain has so- much risen since 1863 as to 
entitle plaintiff to revert either to a divi- 
sion of the prodace or to commutation at 
an altered rate. We must set aside the 
decrees and ask ihe present Subordinate 
Judge: to: determine the proper terms of 
the patta with reference to the above obser- 
vations. 

Judgment.—In Second Appeals Nos. 
l, 2 avd 28 of 1887:—-The memorandum of 
objections is not pressed. 

The defendant will accept the patta in 
accordance with the terms found by the 
Subordinate Judge. Each party will pay 
his own costs in these appeals. 

In Second Appeal No. 3 of 1887:—Exhibit 
G. shows that the memorandum of objections 
is not sustainable, as it is provided that 
if an excess.crop.is raised on single crop 
Jand besides the single crop, the ¢z7va thére- 
of shall be paid to the czrcar, 


N 


<T—Moggu, i. 


Vol. X] 


GANAPATHI V, MANI ANANTHA. 


f The defendant will accept the patta as 
decreed, by the Subordinate Judge. Hach 
party to bear his own costs. 


_ (s.c.2 M. W. N. 233.) 
MADRAS HIGH COURT. 
Seoonn Civiu Arrear No. 1494 or 1909. 
January 19, 1911. 
Present:—Sir Ralph Benson, Judge, and 
Mr. Justice Sundara Aiyar. 
“ GANAPATHI BHATTA AND ANOTHER— œ 
DEFENDANTS — APPELLANTS — 
versus 
“MANI. ANANTHA BHATTA—Ptarntire— 


RESPONDENT, 

Transfer of Property Act (IV of 1882), s. 6—Right to 
receive Moggu—Assignment thereof-—Validity. 

Moggw is an allowance received by a wargdur from 
walawargdars who hold lands within the warg for which 
he hold&-the patta. Itisthe concession paid to the 
wargdar for his trouble in collecting the revénue and 
' paying it overto Government. The right to the 
Moggw allowance is transferable and section 6 of 
the Transfer of Property Act is not opposed to snch 
transfer. The assignee can only claim payment of the 
Moggu if the wargdar has fulfilled his obligation to 
receive the revenue from the walawargdar and pay it 
to Government. 


Second appeal against the decree of the 
Temporary Subordinate Judge’s Court of 
- South Canara at Mangalore in Appeal Suit 
No. 420 of 1907, presented against the decree 
of the Court of the District Munsif of Puttur 
in Original Suit No. 196 of 1907. 

Mr. K. P. Madhava Row, for the Appel- 
lants. - . 

Mr. K. Naraina Row, for the Respondent. 

Judgment.—The plaintiff is the as- 
signee of the right of a wargdar in South 
Canara to receive certain dues known as 
e., an allowance received by a 
wargdar from walawargdars holding lands 
within the warg for which he holds the 
patta. He receives the Government assess- 
ment from the walawargdars and pays it over 
to the Government. The Moggw is stated 
on behalf of the appellants to be the con- 
sideration paid to the wargdar for his 
trouble in collecting revenue and paying it 
over to Government. Mr. Naraina Row 
draws attention to his client’s allegation that 
there was also other consideration for the 
Moggu. But as the lower Courts have not 
gone into the question of any other consider- 
ation, we deal with the case on the footing 
that the collection of the revenue and pay- 
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ment of it over to Government formed the 
only ‘consideration for it. The’ plaintiff ‘claims 
the arrears of Moggu due for three years. 
Between the expiry of the second year and 
the third year the patia of the land in ques- 
tion was transferred to the name of the de- 
fendant, the walawargdar; but this was done 
with the express consent of the wargdar, 
which was given by him in consideration of 
the defendant agreeing to continue to pay 
in future the Moggu allowance paid till then. 
Two points have to be dealt with in'this 
appeal. It is contended first that the right 
to the Moggu allowance cannot be transferred 
in law, and the plaintiff, therefore, obtained 
no right under the assignment, and section 6 
of the Transfer of Property Act is relied on, 
the contention being that the right was one 
restricted personally to the wargdar. We 
cannot agree with this contention. No doubt 
the assignee could claim payment of the 
Moggu only if the wargdar fulfilled his obli- 
gation to receive the revenue from the 
walawargdar and pay it to Government, but 
that would not render the tfansfer invalid. 
The second contention is that the transfer 
of patia to the defendant’s name was made 
after the expiration of the second year, that 


‘the wargdar’s right to the Moggu then came 


to an end, and the plaintiff is, therefore, 

not entitled to recover for the third year. 

But itis clear that the right did not come, 
to an end, as the defendant expressly agreed” 
to continue the payment in consideration 

of the wargdar’s comsenting to the trdnsfer 

of paita. The right to the Moggu continued 

to subsist and the, plaintiff is, therefore, en- 

titled to payment for the third year also. 

We dismiss the second appéal with costs, 


Appeal dismissed. 





{s. c. 2 M. W. N. 249.) 
MADRAS HIGH COURT. 
Crvit Revision PeTITION No. 790 or 1909. 
February 24,1911. `: 
Present:—Mr. Justice Abdur Rahim an 
Mr. Justice Ayling. 
K. P. A. DDCONTHA AND ANOTHE 
DEFENDANTS— PETITIONERS 
versus 
J. P. ASSAN KUNHU—P 


RESPONDEANT. 
Jurisdiction—Private Internat 
conducted in British Intia—Fy 


a 


4 
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D’CONTHA v. ASSAN KUNAU. 
Pledge of receipt in foreign territory—Sale of pledged 
interest by foreign Court—Valid. 

A debt contracted and payable in British India 
was pledged in Travancore with its receipt. A decree 
for sale was obtained on the pledge and the debt 
was sold by auction by the Travancore Court in 
parsuanco of the decree: 

Held, that the sale was valid. - 

Petition, under section 115 of Act V of 
1908, praying the High Court to revise the 
decree of the Court of the District Judge 
of South Malabar, dated the 16th of August 
1909 in Appeal No. 307 of 1909 pre- 
sented against the decree of the Court of 
the District Munsif of Tangaseri in Original 
Suit No. 10 of 1908. 

Facts.—One G. J. started a kuri (chit 
fund) in a place called Tangasseri in 
British territory. The monies due under 
the lure were payable at Tangasseri. A 
Travancorean, K. M., joined the kuri, paid 

T me instalments and gota receipt there- 
fon Pledging this receipt and also hy- 
pothecating certain immoveable properties in 
Travancore, he borrowed some money from 
another Travancorean. The latter sued K. 
M. to enforce payment of the money by 
sale of the hypotheca in Quilon and obtain- 
ed a decree. In pursuance of the decree 
the debt, evidenced by, the receipt was suld 
in Court auction and \purchased by the 
plaintiff. He sued the defendants (repre- 
sentatives of G. J.) in Quilon to recover 
this debt. That suit was dismissed on the 
round of want of jurisdiction, and there- 
upen the present suit was brought in Tan- 
gass@xi. It was contended that the sale to 
the plaintiff was invalid, but both the 
lower Courfs decided it was valid. Hence 
the revision petition. 

Mr. P. Kundu Panicker, for the Petition- 
ers :— XN. 

_ Onthe main quéstion whether the Quilon 
Court acted without jurisdiction in selling 
the plaint debt, it was argued for the ap- 
pellant that the sztus of the debt was in 
British India, both because the debtor re- 
sided there (Dicey 2nd edition page 310) 
d also because the debt arose and was 
sable there. Sucu a debt could not be 
in execution by a foreign Court [Ghan- 







lagia Manavala (2). Even when 
itish territory alone are concern- 
cannot attach or sell property 
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outside the limits of its jurisdiction [Prem 
Chand Dev v. Mokhada Debt (3) ; Dakhina 
Churn v. Belesh Chunder Roy (4) ; Sayad 


Khan v. B. S. Davis (5) ; Krishna Ramini 
v. Abdur Jubbar (6)]. The Travancore 
High Court also has decided that its 
Courts cannot execute their decrees in 


respect of properiy outside their jurisdic- 
tion. A distinction must be drawn between 
the powers of a Court to sell property and 
the powers of an owner [Ram Chand vy. 
Pitam Mal (7), per Mahmud, J]. 
The owner can pledge or sell he may j 
even be compelled by the Court to pledge or 
sell. Still it does not follow that the Court 
has the power to do so directly (Dicey 332): 
The Sovereignty of a State is strictly terri- 
torial and a Sovereign or a Court represent- 
ing him is acting ultra vires when its force 
is extended to property outside its territory 
(Dicey page 28). The case cited as illustra- 
tien in Dicey, page 524, may be distinguished 
from the present case as there it was the 
case of a bill of- exchange. The bill was 
situated in Norway, and unlike a receipt it re- 
presents the debt completely. A bill of ex- 
change is an incorporated debt while a receipt 
is mere evidence of a debt. 

Mr. V. Visvanatha Sastri, for the Respond- 
ent, 

The case of North Western Bank v. Poynter 
(8) is in point. 

Judgment.—wWhat happened in this 
case was tha the respondent, a subject of 
the Travancore Government, to whom one 
Matheru also a subject of the Travancore 
Government had mortgaged his rights under 
a kuri chit which he held against the peti- 
tioner, an inhabitant of this Presidency ; 
enforced his mortgage and bought his judg- 
ment-debtor’s interest in the chit in a sale 
held by the Travancore Court in pursuance 
of the mortgage-decree. It is contend- 
ed that the sale by the Travancore Court 
of Matheru’s interest inthe chit was opposed 
to the principles of Private International 
law and, therefore, void. For this position 
Gonshamlal v. Bhansali (1) ‘is cited as an 
authority. There the learned Judges held 

(3) 17 C. 699. 

(4) 18 C. 526, 

(5) 28 B. 198. 

(6) 30 ©. 155 at p. 173. 

(7) 10 A. 506 at p. 515, 

(8) (1895) A. C. 66; 64 L.J. P. 0.27; 11 R. 125; 72 
L. T. 93. 
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that a Court of British India had no juris- 
diction to attach, in execution of a decree 
of a British Indian Court, a debt which was 
due from a person, a subject of a Native 
State, to the judgment-debtor, a subject of 
British India, That case may be 
guished from this case on the ground that 
here, there is no question cf realising in exe- 
cution of a decree property which is situate 
in-a foreign territory. The plaintiff in ihe 
present case instituted his suit in tbe very 
territory where, according to the petitioner 
himself the property is situate, i.e. in the 
Malabar District. No doubt Sargent, J., bases 
his decision on a general proposition which, 
if understood in its widest application, might 
cover this case, tiz., that 
of a debt due from a subject cf a foreign 
territory would be virtually an attempt to 
interfere’ in the interest of a third person in 
the jural relations arising out of a cause of 
action over which ¢&@ hypolhesi no Court in 
British India has or even claims jurisdiction.” 
But the observation must be understood with 


reference to the nature of the process provided’ 


by particular sections of the Civil Procedure 
Code for attachment of a debt. However that 
may be, we fail to understand why, if, as itis 
conceded, ihere is no prinziple of International 
law which prevents a pledge of moveable pro- 
perty or of a debt, supposing it is allowed 
by the law of the territory where the tran- 
saction tock place, the Court of that territory 
should be unable to sell the property in exe- 
cution of its decree so as to pass a valid title 
to it, if the property is situate out of its 
jurisdiction. We may observe that the kurt 
< receipt was in Travancore at the time of its 
pledge. The case cited in Dicey’s Conflict of 
Laws, p. 524, (end Edition), seems to us to be 
clearly in support of the view we have sag- 
gested. [Seealso North Western Bank v. 
Poynter (8).]; The objection taken by the 
petitioner to the judgment of the lower 
Court fails and the petition is dismissed 
with costs. | 
Petition dismissed. 


‘an attachment. 
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(s. c. 2 M. W. N. 281; 9 M. L. T. 414.) 
MADRAS HIGH COURT. 
CRIMINAL Appean No. 441 or 1910. 

- February 7, 1911. 
Present: —Mr. Justice Abdur Rahim and 
Mr. Justice Ayling. : 
Tus PUBLIC PROSECUTOR—- 
APPELLANT 
versus 
KUPPA KAVUNDAN AND OTHERS — 


ACCUSED, 
Criminal Procedure Code (Act V of 1898), s. 4 {p)— 
Officer in charge of Police Sturion— Constable. . 
Section 4 (p) of Criminal Procedure Code enacts that 
“Officer in charge of a police station” includes, 


when the Officer in such charge is absent at the 


station-house, the police Officer present at the station 
who is next in rank to such Officer and is above the 
rank ofa constable, or, when the Local Government so 


directs, any other police Officer so present. Under ; 
the powers conferred by section 6, the Local Govern- 

ment has directed that the senior constable a 
at any such station shall be deemed to be the Officer, 

in charge of the police station for the time beig 

during the absence of the Oficer in charge. A 

Appeal, under section 417 of the Code 
of Criminal Procedure, against the acquittal 
passed on the accused in Criminal Appeal 
No. 68 of 1909 by the Sessions Judge of 
Trichinopoly in ©. O. No. 394 of 1909 on 
the file of the Deputy First Class Magistrate 
of Musiri. 

Facts.—The accused were convicted by 
the lst Class Magistrate of Musiri under 
sections 332 and 147, Indian Penal Code, 
of being an unlawful assembly whose common ees 
object was to assault the police constables 
P, Ws. Nos. lto 3, who had conducted a 
search in one of the accused’s house. / They 
appealed to the District Judge whoreversed 
the conviction under section 332, Indian 
Penal Code. 7 : 

P. Ws. Nos. 1 and 2 are constables of Mur- 
aiyar station and the search was made within 
the limits of Pulivalagy# station. The facts 
appear sufficiently from the following judg- 
ment of the Sessions Judge— 

J am unable to accept the Public 
Prosecutor’s contention that section 165 (1), 
Criminal Procedure Code, read with sectio 
551, Criminal Procedure Ccde, authori 
a Police constable deputed to make 
investigation by the Inspector, to 
beyond the limits of the station 
he is attached, provided the pl 
js within the local area to w 
spectur is appointed: nor d 
presence of P, W. No. 3 a 
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valam station brings the search under section 
165 (1) for the 8rd P.W. was not an 
Officer in charge of a police station as de: 
fined in section 4 (p), Criminal Procedure Code, 
on the day the search was made. The 
Pulivalam S. H. O. left the station on 22nd 
September 1909 and handed over charge 
according to the station diary to Police Con- 
stable No, 209. An Officer in charge of a 
police station is defined in section’4 (p), 
Criminal Procedure Code, as including, when 
the S. H. O. is absent, ihe Police Officer atthe 
station nextin rank to the S. H. O. above 
the rank of Constable, or “when the Local 
Government so directs any other police Officer 
60. present.” Order XXI (e) cf the Madras 
police orders which are issued by the Local 
Government, directs that when the S. H. O. 
N, leaves his station heshould appointa constable 
to. take charge in his absence. When the 
Pulivalam S. H. O. left the station on 
the September 22nd, therefore, Police Cona- 
table No. 209 became the Officer in charge of 
that station. He did not become a Station 
House Officer and ihe Local Government 
has not directed that a Constable appointed 
to take charge of a station by the S. A, O. 
shall eppoint some other Constable to take 
charge if he should leave the station. Exhibit 
W shows that Police Constable No. 209 hand- 
ed over charge to Police Constable No. $37 
that Police Constable No. 637 gave charge to 
\Ralies Constable No. 299 and that Police Con- 
stabte 299 re-delivered charge to Police Cons- 
table No. 637. The 3rd P. W.is Police Consta- 
ble No. 637, and though no doubt he was actu- 
ally in charge of the station building when P. 
Ws. Nos. 1 and 2 asked him toaccumpany them 
to search in tha, Ist appellant's house he 
was not the Officerin charge of the Police 
station as defined in séetion 4 (p), Criminal 
Procedure Code, and had no authority under 
section 165, Criminal Prodedure Code, to make 
asearch without a written order in writing 
from Police Constable No. 299 who became 
flicer in charge of the station when the $S. 
O. left. 4 
the reason set out in the preceding 
ph Iam of opinion the search con- 
P. Ws. Nos. 1,2 and 3 in the Ist 
house was illegal, and had the 
b the appella:is been one of 
arch I should have been in- 
were protected by section 
e, for the case seems 
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to be governed by the observations of their 
Lordships in Queen-Hmpress v. Kallan. (1) 
and though as observed in Queen-Empress v. 


Poomalat Udayan (2), the actual finding @ in. 


that case related only to an escape from lawful 


custody the observations of the Judges are. 


entitled to full weight.” 

The Government preferred an appeal against 
this jadgment to the High Court. 

Mr. O. F. Napier, for the Crown, 

Judgment.—The question raised by 
this and the connected Appeal No, 440 of 1910 
is whether the Sessions Judge was right in 
holding that Constable No. 637 (Prosecution 
Witness No. 3) was not an Officer in charge 
ofa police station within the. meaning of 
section 4, sub-section (p) of the Criminal 
Procedure Code. What happened was the 
Station House Officer left on the day in 
question leaving. Police Constable No. 209 
in charge, then this Constable handed over 
charge to Constabte No. 637 who gave charge 
to Constable No. 299 and Constable No. 299 
re-delivered charge of the station to Constable 
No. 637 before the latter conducted the 
search. Section 4, sub-section (p) says ‘that 
Officer in charge of a police station’ shall 
include when the Officer in such charge is 
absent from the Station-house AC E 

the police officer present at the Station- 
house who is next in rank to such Officer and 
is above the rank of a constable or when the 
Local Government so directs any other Police 
Officer so present. 

Under the powers conferred by this sec- 
tion, the Local Government by Judicial Noti 
fication No. 3, dated the 31st January 18&3 
(Local Rules and Orders made under enact- 
ments applying to the Madras Presidecy 
Volume I, part TI, page 165) has directed 
that the senior Constable present at any 
such station shall be deemed to be the 
Officer in charge of the police station for the 
time being during the absence of the Officer 
in charge‘as defined in the said section. By 
this notification, which was apparently not 
brought to the notice of the learned Sessions 
Judge, Constable No. 637 who was the senior 
constable present became Officer in charge of 
the station. The result, therefore, is that the 
acquittal of accused Nos. 1 to 6, 8, 10, 11 of 
the charge under section 332, Indian Penal 
Code, will be set aside. 


(1) 19 M. 310. 
(2) 21 M. 296 at p. 298, 
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‘that a Court of British India had no juris- 
diction to attach, in execution of a decree 
of a British Indian Court, a debt which was 
due from a person, a subject of a Native 
State, to the judgment-debtor, a subject of 
British India. That ease may be distin- 
guished from this case on the ground that 
here there is no question cf realising in exe- 
cution of a decree property which is situate 
ina foreign territory. The plaintiff in the 
present ` iWstituted his suit in the very 
territory where, according to the petitioner 
himself the property is situate, č. e., in the 
Malabar District. No doubt Sargent, J., bases 
hid decision on a general proposition which, 
Jf understood in its widest application, might 
cover this case, viz, that “an attachment 
ofa debt due from a subject of a foreign 
territory would be virtually an attempt to 
interfere in the interest of a third person in 
the jural relations arising out of a cause of 
aclion over which ceg hypothesi no Court in 
British India bas or even claims jurisdiction.” 
But the observation must be understood with 


reference to the nature of the process provided’ 


by particular sections of the Civil Procedure 
Code for attachment of a debt. However that 
may be, we fail to understand why, if, as itis 
conceded, there is no prinziple of International 
law which prevents a pledge of moveable pro- 
perty or ofa debt, supposing it is allowed 
by the law of the territory where the tran- 
saction tock place, the Court of that territory 
should be unable to sell the property in exe- 
culion of its decree so as to pass a valid title 
to it, if the property is situate out of its 
jurisdiction. We may observe that the kuri 


receipt wasin Travancore at the time of its . 


pledge. The case cited in Dicey’s Conflict of 
Laws, p. 524, (znd Edition), seems to us to be 
clearly in support of the view we have sag- 
rested. [Seealso North Western Bank vy. 
Poynter (8).] The objection taken by the 
petitioner to the jadgment of the lower 
Court fails and the petition is dismissed 
with costs. 
Petition dismissed, 
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(s. ©. 2 M. W. N. 231; 9 M. L. T. 414.) 
MADRAS HIGH COURT. 
URIMINAL Àpeean No. 441 or 1910, 
February 7, 1911, 
Present:—Mr, Justice Abdur Rahim and 
Mr, Justice Ayling. 
Tue PUBLIC PROSECUTOR 
APPELLANT 
versus 
KUPPA KAVUNDAN: arp OTHERS — 


ACCUSED. 

Criminal Procedure Code (Act V of 1898), s. 4 (p)}— 
Officer in charge of Police Station —Constable. 
Section 4 (p) of Criminal Procedure Code enacts that 
Officer in charge of a police station” includes, 
when the Officer in such charge is absent at the 
station-house, the polico Officer present at the station 
who is next in rank to such Officer and is above the 
rank ofa constable, or, when the Local Government so 
directs, any other police Officer so present. Under 
the powers conferred by section 6, the Local Govern- 
ment has directed that the senior constable present 
at any such station shail be deemed to be the Officer” 
in charge of the police station for the time being 
during the absence of the Officer in charge. ae 


Appeal, under section 417 of the.” Gode 
of Criminal Procedure, against the acquittal 
passed on the accused in Criminal Appeal 
No. 68 of 1909 by the Sessions Judge of 
Trichinopoly in C, C. No. 394 of 1909 on 
the file of the Deputy First Class Magistrate 
of Musiri. 

Facis.—The-accused were convicted by 
the lst Class Magistrate of Musiri under 
sections 332 and 147, Indian Penal Code, 
of being an unlawful assembly whose common 
object was to assault the police constables 
P, Ws. Nos. Llto 3, who had conducted an 
search in one of the aceused’s house., They 
appealed to the District Judge whọ -reversed 
the conviction under section 332, Indian 
Penal Code. ih : 

P. Ws Nos. 1 and 2 are votistables ‘of Mur- 
aiyar station and the search was made within 
the limits of Palivalay’ station. The facts 
appear sufficiently from the following judg- 
ment of the Sessions Jndge— 

“I am unable to accept the Public 
Prosecutor’s contention that section 165 (1), 
Criminal Procedure Code, read with sectio 
551, Criminal Procedure Cede, authori 
a Police constable deputed to make 
investigation by the Inspector, to 
beyond the limits of the station 
he is attached, provided the pl 
is within the local area to w 
spector is appointed: nor d 
presence of P, W, No. 3 4 
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The sentence requires no modification. 
Acquittal set aside. 





(s.c. 9 M. L. T. 281.) 
MADRAS HIGH COURT. 

First Civic APPEAL No. 104 or 1908. 
January 26, 1911. 
Present:—Sir Ralph Benson, Judge, and 
Mr. Justice Sundara Aiyar. 
CHINNAPPA PILLAI AND orHeRs— 
PLAINTIFFS—APPULLANTS 
versus 
M. R.C. MUTHURAMAN CHETTIAR— 


DEFENDANT— RESPONDENT. 

Pro-note—Suit on wnstamped Pro-note—Construc- 
tion of the word “Than”-—No cause of action as for 
money lent: 

Where aloan and the execution of a pro-note 
are contemporaneous and constituto one transaction, 
a suit based on the original consideration, if the pro- 
note isinadmissible for insufficiency of stamp, is not 
maintainable. 

_ PothiReddi v. Velayuda Sivan, 10 M. 94, referred 
to and followed. 

- Held, on a construction of the document in thiscase, 
that the word ‘Thaw meant ‘yon’ and that the docu- 
ment was a pro-note. 


Appeal against the decree of the Court of 
the Subordinate Judge at Nagapatam iu 
Original Suit No. 5 of 1907, dated the 8th 
February 1908. 

Messrs. H. Lubeck and B. Govindan Nam- 
biar, for the 2nd Appellant. 

The Hon’ble Mr. P. 8. Dipasang Áiyar, for 
the Respondent. 

Judgment.—tThe appeal contends 
that the document sued onis noba pro-note 
and that the lower Court is wrong in dis- 
missing the suit on: the ground that it is nct 
properly stamped. The ground ou which 
this contention is rested is that the promise 

“to pay is to Lakshmavan Pillai described in 
the third person by the word * ki 
(than). There can be no doubt that the word 
ig used in the sense of you. The word * * 
makes this quite clear. 

The next contention is thatthe suit may 
be maintained as one to recover money lent, 
based on the original consideration. But the 
plaint states clearly that the loan and the 
execution of the pro-note were contemporane- 
ous and constituted one transaction. A suit 
based on the original consideration would 
not, therefore, be maintainable [See Pothz 
Reddi v. Telayudu Sivan (1).] 


Ib is contended further that the defendants 
| (1).10 M. 94 
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having admitted the debt in their written 
statement, the plaintiff is entitled to a decree 
without reference to the pro-note. Ib is 
enough to say in answer that we can find no 
such admission. 

The appeal must be dismissed with costs. 
- Appeal dismissed. 





(s. ©. 9 MeL. T. 298.) 
MADRAS HIGH COURT. 
` Secoxn Civit ArPraL Nos. 679 170 682’ 
or 1906. 

October 1, 1909. 
Present:—Sir Ralph Benson, Offg. Chief 
Justice, and Mr. Justice ‘Wallis. 
SUBBARAYA REDDI AND OTHERS— 
DEFENDANTS— APPELLANTS 

an VErSUS 
THIAGARAYA CHETTY, MINOR BY ms 
MOTHER AND NEXTFRIEND LAKSHMI 


AMMAL—PLAINTIFF—RESPONDENT. 

Madras Rent Recovery Act (FII oj 1865), sAl— 
Shrotriemdar, right of—Rent—Rate, 

Where a right of occupancy is in the mirasidan S, 
Shrotriemdars are entitled to charge ret only; and 
.the rate of rent is governed by the provisions of 
section 11 cls. (1) to (ii) of the Madras Rent Re- 
covery Act. 


Second appeals against the decrees of tha 
District Court of Chingleput in appeal Suits 
Nos. 125 and 180, 126 and 131, 127 and 133 
and 128 and 134 of 1905 presented against 
the decisions of the Court of the Head Assist- 
ant Collector of Chingleput in “Summary 
Suits Nos. 236, 237, 239 and 240 of 1905. 

Order.—The District Judge has pro- 
ceeded on the assumption that under sec- 
tion 11 of the Rent Recovery Act the plaintiff 
as Sbrotriemdar is entitled to mike any 
charge that he thinks. fit in véspect of 
the waste lands in the village. But he 
has failed to notice the proviso to clause 
(iv) of the section which states that “nothing 
in this rule shall beheld to effect any special 
rights which by law, or usage having the 
force of law, are held by any class or 
person in such wastes or unoccupied lands.” 
The defendants claim that the right to occupy 
these waste lands was in the mirasidars. Tf 
this is so the Shrotriemdar is only entitled to 
charge rent at a rate to be ascertained in 
cordance with the provisions of clauses (2), 
and (iz), of the section. The defe 
rely on Exhibit I and other evi 
support of their plea. 
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The District Judge states that Exhibit I 
seems to be irrelevant as there is nothing in 
ib to shaw thatit refers to the landsin dis- 
pute. Theevidence, however, of the Ist and 
Qnd wilnesses for the plaintiff, though not 
altogether clear on the point, seems to show 
that Exhibit I does refer to the lands now in 
dispute. It was executed by the father of 
the present plaintiff, who was ihen | the 
Shrotriendar, and it acknowledged the right 
of: the parties thereto (the plaintiff and one 
“of the -present defendatits and the father of 
another) to divide among themselves the 
lands included in the document. 


We must, therefore, call upon the District 

Judge to submit a finding on the following is- 
sues, 212, Whether the defendants 

\ entitled to occupy the lands in dispute at a 
NS fixed rate of rent, and, if so, what the rate is.” 
i Further evidence on boih sides may be ad- 


dised. The Snding should be returned in 
six weeks. Ten days will be allowed for ob- 
jectionss 


In compNance with the above order, the 
District Judgasubmitted his finding. 


The second ‘appeals came on for final - 
hearing after the ‘return of the finding of the . 


lower Appellate Court upon, the issue refer- 
red by this Court for -trial and the Court 
delivered the following 
Judgment.—We accept the findings. 
\ The paitahs will be modified by inserting a 
‘money rent of 7 annas per cowni in lien of 
waram in respect of the vemba or sandy go- 
ramboke lands in the dcfendants’ possession. 
The appellants will have costs in this Court. 


N 


` 


(sac. 9 M. L. T. 296.) - 
MADRAS HIGH COURT. 
[ORIGINAL CivIL Jurispicrion | 
Civis Suir No. 161 cr 1909. 
September 8, 1910. 
_ Present: —Mr. Justice Wallis. 
A. RAGHAVA CHETTY— PLAINTIFP 
TEFTSUS 
A. THOYAMMAL--DEFENDANT. 
indu Law— Widow managing her husband's estate— 
wal— Grant of Lettersof Administration—Liability 
t. 
dn widow js liakle {o removal from the man- 
cf her husband’s estate if her conduct and 
it ig such as to encanger the estate; where 
ed Letters of Administration tó her hus. 
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band’s estate, she becomes bound to the Court, apart 
from her position as widow, to account for failure to 
got in the estate. : 

‘Judgment,—Yhis is the suit by the 
plaintiff who is the brother of the 
deceased Agasti Munisamy Chetty against 
Agasti Thoyammal, his widow, asking, that 
the defendant be restrained by an injunction 
from alienating her husband's propertiés; 
that she bo.directed to account for them, aad 


‘thaf she ba removed fram possession and a 


Receiver be appointed on grounds generally 
of mismanagement < i 

Now it has been held in Original Side 
Appeal No. 5t of 1903 that a widow ‘will 
be removed from management if it be 
shown that her condnet and manage- 
ment have been such as to endanger the 
reversioner’s estate and I do not think it 
necessary or desirable to go behind that 
authority. But there is a further featur 
in + the present case which is also 
material and that is this. The plains 
states that the defendant at the time of the 


institution of this suit had applied for Letters ` 


of Administration of the estate of her 
deceased husband and such letters had been 
ordered to issue to her and subsequent to the 
institution of the suit and before the trial 


such letters were issued to her. And, 
apart from the duties which she may 
have as a widow, shé has now imposed 


. upon ber the further duty as administratrix 


the duty to the Court of getting in the estat 
of the deceased and she ia most certainly 
accountable for failure to get inthe estate by 
reason of her having taken adminisiration. 
When she has got in the estate she is, of course, 
entitled to deal with it as a widow. But, jn 
my opinion, by taking out administration she 
incurs the same degree of liability as any other 
person taking out administration to property 
and get in the estate of the deceased. 


Before I proceed to deal with the cLarges 
which have been made against the manage- 
ment of the widow in this.caso it will ba 
convenient to say a word about the position 
of her husband. He appears to have been 
a petty trader. He had dealt in fuel-and had 
one of those derêts on the banks of one of the 
canals and he also did money-lending business, 
one branch being loans on promissory-notes 
as to which be had a special book and the 
other giving loans on pledges of jewels as to 
which also he had a book, but this book bas 
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not been produced. It is also material in 
this case in judging of the conduct of the 
widow_and of those in whose hands she is that 
the account books which he must have had—as 
to which there is plenty of evidence that he 
had in the course of his business, ledgers, cash- 
ooks and day-books for the purpose of dealing 
~in—wood have not been produced and, in my 
opinion, have been clearly suppressed. 


He not only sold wood on commission at’ 


this wood derêt but he also purchased a 
plantation in-the Chingleput’ District to the 
north of Madras., Sometime after he pur- 

- chased this, the Government Revenue was 
allowed to fall into arrears and it was put 
up for sale. Not only the lands le bad pur- 
chased on which valuable trees were stand- 
ing but also some other lands belonging to 
other people on which there may have been no 
trees at all were suld. Now this land which, 
according to the evidence, is worth about 
many thousands of rupees was purchased at a 
| Revenue sale in the name of his son-in-law 
Kanniappa Chetty for Rs. 147. 

The case for the plaintiff in this suit is 
that that purchase was benami for the 
deceased Munisamy Chetty. The case of 
Kanniappa Chetty, who wasa witness for 
the defendant in this case, is that behind the 
back of his father-in-law without his father- 
in-law knowing anything about it he went 
and purchased this estate worth many 
thousands of rupees for Rs. 147 and has been 
in possession and enjoyment of it ever since. 
Alshough his father-in-law lived for some 
years after that there was no objection on his 
part, and that his father-in-law recognised 
his purchase and took wood from that planta- 
tion and sold it on commission for Kaniappa 
Chetty. It is only necessary to state this 
story of Kanniappa, to see that it is manifest 
falsehood. Whatever be the trath about 
this plantation, that certainly is not the 
way in which it came to be purchased in 
his name. The evidence in this case is that 
subsequently to the purchase it continued 
to be in the enjoyment and possession of the 
deceased Munisamy until his death, that 
he began to cut in December 1907, ke died 
in April 1908 and at the time of his death 
he had removed 160 tons which may roughly 
be said to have been of the value of Rs. 1,600 
and that there were 350 tons of wood cut 
which -would roughly be of the value 
Rs, 3,500 lying there, but not removed at the 


a 
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time of his death. There are three letters 
written shortly before his death showing 
that he was dealing with the property. He 
admittedly fuund the money for the cutting. 
But Kanniappa Chetty says that the 160 
tons removed in Munisami’s life-time were 
removed on his account, yet he admits that 
he never made any claim whatever to the 
sale-proceeds from that day to this and, as I 
say, his story is utterly unworthy of any belief 
or attention. 

One of the charges against the defendant 
in this case is that she has not asserted the 
right of the estate to this plantation or to the 
wood which was lying there cut at the time 
of Manisami's death, but has connived at the 
action of Kanniappa Chetty who was the 
husband of her own daughter now dead and 
has since her death become the husband of her,” - 
sister’s daughter. Her case, however, , is 
somewhat different to this. She says, that 
at the time when the plantation was put up 
for sale for arrears of revenue the deceased 
had a = grand-daughter—a daughter of 
Kanniappa Chetty—and that hewas anxious 
that the plantation should go to his grand- 
daughter rather than that it should go to his 
brothers——to the rerersioners—and of whom 
is his brother the plaintiff and that the 
reason why it was purchased at the Revenue 
sale in Kanniappa Chetty’s name and not A 
in his own name by the deceased was to 
give effect to this design, and as evidence 
that this was the intention of the deceased 
they have pot in one document whick is 
admittedly in the handwriting of the deGeased 
and which is called a ‘racana’, that iS to say 
a consignment note but which isnot a con- -> 
signment note as it was nob a consignment of 
wood prepared ab the plantation under which 
wood was consigned to Madras but appears 
to be a memorandum in writing prepared by 
the deceased; Iam not ina position now to 
decide as between the estate and Kanniappa 
Chetty -as to the title to this plantation. Ib 
may be that this was an attempt on the 
part of the deceased to create evidence in 
favour of his grand-daughter that the pro 
perty was hers. As a matter of fact, s 
died before he did. But in order that 
‘a case might be made out it would be 
sary to show that there was a comp] 
to his grand-daughter in his life-tj 
accounts of the deceased,if avai 
ne doubt, throw much light 
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but they have been suppressed. Aud, there- 
fore, all I am prepared to say on this matter 
now is that it is certainly a matter which 
needs investigation by the Receiver who will 
have to be appointed and that it could not 
safely be left in the hands of the defendant. 
As I have said, there is not only a ‘question 
of this Casuarina plantation but also of a 
large quantity of wood which was lying 
there cut at the time of Munisami’s death and 
which undoubtedly belonged to his estate 
unless there had been a completed gift by the 
deceased of the plantation to his grand- 
daughter before his death. 


The defendant, as I have.said, has made 
absolutely no effort to assert any title to 
this. She says she acted on the advice of 

. cher Vakil Thangavelu Chetty who is now 
© dead. I am not prepared to accept that 
-abatement in view of the unreliable charac- 

ter of her statements. It is nob necessary 
to consider whether her—the widow’s—un- 
‘satisfactory conduct in this respect, would 
standing by itself have justified the Court 
in removing her from the management and 
appointing a Receiver because there are a 
large number of other matters. But before 
I leave this question I feel bound to com- 
ment upon the evidence which has been 
given on the other side, because ib appears to 
me that there has been undoubtedly gross 
subordination of perjury on the part of the 
other side. A witness was put into the box 
ere who was made to say that Kanniappa 
Chetty had come to his shop and had written 
a letter to the deceased in which he re- 
nounced all claim to his property. But it 
is not clear that there was any earthly 
reason for his doing so and,-in my opinion, 
that is one of the clearest pieces of concoction 
Thaveever seen Furtherthanthat, we have 
had the evidence -of the clerk of Mr. 
Thangavelu Chetty the defendant’s Vakil in 
this case, who was put into the box to say 
that notice had been sent by the 
deceased Wakil, Thangavelu Chetty, to 
this Kanniappa Chetty, protesting against 
is claim to the plantation. No attempt 
s made to produce the press copy letter 
s of the deceased Vakil although the wit- 
id that the press copy letter books were 
er Court. If there was such a no- 
erfectly clear that they could have 
d. I attach no importance to 














. whom 1 shall assume to have done nothing 
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the evidence of this witness who, I think, 
ought not to have been put before the Court. 
However, the fact of evidence like this bav- 
ing been called in answer to the. case of 
the other side cannot affect my ‘Opinion ' 
on the general question which is that the : 
widow has not satisfactorily accounted ~~ 
her conduct with reference to this matter. - 

Then there are other matters in which her 
conduct has been equally unsatisfactory. She 
filed an affidavit of the assets for the pur- 
pose of obtaining Letters of Administration 
in which she admittedly suppressed the fact: 
that, she had already collected between 
Rs. 2,000 and Rs. 3,000 since her hushand’s 
death. She tries to explain that by saying 
that- she thought she had to make a return 
of debts, still oatstanding. Although the 
contents ‘of the affidavit were explained to 


‘her and although it was prepared under the > 


advice of one Vakil Thangavelu Chetty of `^ 


improper in the matier and she had the ad- 
vice of another Vakil as well. 


Further than that, there was a decree for 
Rs. 1,582 obtained by her husband against 
one V. Gurunatham Chetty which, according 
to the uncontradicted -evidence of the plaint- 
iff, had been transferred for execution to 
Nellore at the time of the death of Muni- 
sami. In the cross-examination of the plain- 
tiff ib was suggested on behalf, of the defend- 
ant that this decree’ had become barred. 
When the defendant came into the box she, 
however, tolda very different story. She 
said that in turning out a bureau she put her 
hand on an account which showed that this 
debt had been cleared off or satisfied in the 
life-time of Munisami. She has not produced- 
his accounts and her evidence is unworthy of 
any credence, especially when it appears from 
another part of the evidence that this Guru- 
natham. Chetty is aiding and abetting Kan- 
niappa Chetty in looking after the Casuarina 
plantation in dispute. Then there were also 
other debts which were not mentioned at all. 
There was a debt of Rs. 250 from the Leper 
Hospital. She gives nosatisfactory reason for 
not returning it in the affidavit of assets. 
There were also three items 15,16, and 17 
in Schedule E as to which she says, I think, 
they were cleared off in her husband’s life- ~° 
time and I am unable to accept her explana- . 
tion as satisfactory, There is, further, the fact - 
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that although in her affidavit of. assets 
Exhibit A, she returred the funeral ex- 
penses of the deceased at Rs. 750 in an ac- 
count which she subsequently filed in this 
Court after the institution of this suit she 
showed the expenses from his death up to 
theend of Karmanthram at Rs. 1,20) andher 
story in the boxis that she handed Rs. 1,200 
over to the plaintiff, and he promised to ac- 
count for that but never did. é 
I have no hesitation in saying that’ this 
story is absolutely false. Similarly an ac- 
count subsequently furnished shows an ex- 
penditure of Rs. 500 for the annual ceremony 
of the deceased. Kanniappa Chetty says he 
once had accounts and vouchers but he has 
destroyed them. The plaintiff swears that 
only Rs. 100 was spent on this occasion and 
in view of the conduct of the defendant, I 
prefer to accept his evidence in this respect, 
The plaintiff also . gives evidence that there 
were far more jewels under pledge to the de- 
ceased at the time of his death than have 
been accounted for by the defendant. The 
fact that the jewel-book kept by the deceased 
relating to these transactions has not been 
produced is certainly a strong ground of sus- 
picion against the defendant. 
` There is also another matter of which com- 
plaint is made by the plaintiff, viz., that the 
affidavit of assets contains no mention of any 
jewels having been left by the deceased and 
that the defendant has claimed as her own 
all the jewels which undoubtedly were made 
‘by the deceased both for her and for his 
daughter. The question of property in those 
jewels, I mean as to whether property in 
them passed to the. wife and the daughter, 
is one which it is not very easy for me to 
decide in the present state of the evidence 
and I say nothing about these jewels. But, 
on the whole, I think that the evidence dis- 
closes abundant and substantial reason for 
refusing to leave the widow avy further in 
charge of the property. I think she is an 
ignorant woman. She says she cannot, read 
or write herself. Admittedly, such of the 
accounts as have been put in have been en- 
tirely prepared by Kanniappa Chetty. She 


and Kanniappa Chetty have largely sup- ° 


pressed the materials upon which they have 
been prepared and I think she cannot clearly 
be trusted to preserve the state and it is 
necessary for the preservation of the estate 
that a Receiver should be appointed. In the 


‘against others as well as the Receiver, a 


other case the widow consented’ to be ap- 
pointed a Receiver, but I do not think, hav- 
ing regard to the evidence in this case, that 
the widow could be appointed a Receiver. I 
should prefer to ask the Administrator- 
General io act asa Receiver in this case. 
With reference to the question that an ac- 
count should be taken in every case where 
the Court grants administration, it is open 
to the Court on proof of mismanagement 
by the Administrator to take the administra- 
tion into its own hands and direct the Ad- 
ministrator to account for his past administra- 
tion, and I think that is the proper course to 
be taken in this case. I, therefore, hold: that 
she is accountable in respect of the collection 
of the estate which it was her duty to col; 
lect and adjourn the case to Chambers forthe 
purpose of taking the account. I decide no- 
thing, of course, as to the lines on which t 


account is to be taken. 


Wd 
(s.c. 9 MLL. T. 306.) 
MADRAS HIGHCOURT. 
ORIGINAL , CIVIL JURISDICTION. 
Civit Suit No. 164 or 1909, 
Novamber 1, 1903. ` 
Present: Mr, J ustice Wallis. 
ADMINISTRATOR-GENERA 
MADRAS—Pramtire 
PA 


VENSUS 


DASAI GOUNDEN—D 
















B. HANUMANTHA RAO 

Receiver -- Leave to swe Receiver—. 

It is not necessary in every cag 
as such but where any right tablished by a 
decree in the suit to the prop yin the hands of 
a Receiver, then the Court may on an application by 
the party in whose favour the right is established, 
make an order directing the Receiver to satisfy the 
decree. 

Order.—tThis is an application for leave 
to institute a suit against a Receiver who has 
been appointed in a suit fora dissoultion of 
partnership. The proposed suit is to be 


e a Receiver 













among others against the person filing 
office of Receiver as such and in his pe: 
capacity. 

Now the only point which I ha, 
sider is whether leave should 
institute the suit as against b 
Receiver. It seems to me 
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to allow the plaintiff to proceed 
body except against the Re- 
eiver. But 1 find it has been 
Suttya Ghosal v. Rant Gulap 
Meng Debi (1), that if there is any question 
AA the je entitled to property in 
the hands ofa Receiver, a decree ma ee 
between the parties can always be carried ou 
against such property or any share iad 
without making the Receiver a party to the 
suit. See also Kerr on Receivers, 165, dth 
Edition and Smith v. The Earl of Etting- 
ham (2). Although the case has Yot been 
very fully argued before me, yet on these 
authorities it seems to me it is neither neces- 
sary nor desirable to allow the Receiver to 
þe sued as Receiver, because the other sult 
Nea go on and if, in the course of that suit, 
“4 appears that the plaintiff establishes sie 

Mat to the property which is 1n the hands o 
the eceiver, then it is open to him to apply 
to thisourt in the suit in which the Receiver 
is appoitvq when the Court upon a consider- 
ation of th whole facts will make such 
order as is projer and may direct the Receiver 
to satisfy the deres which may be passed in 
thecase. The appication tosue the Receiver 
ı Receiver is dismissu. Applicant will pay 
Receiver’s costs. ; 


case in which 
against every 
ceiver qua Rec 
held in-Kumar 


Applivation dismissed. 
W. N. 27. 5 
v., 357 at R, 374. 





s.¢ 9 M. D. T. 314.) 

NAS HIGH COURT. 

ArpeaL No. 91 oF 1908. 

suary 20, 1911. 

yustice Abdur Rahim and 

: Mr. Yustice Ayling. 
VENNAM PITCHAYYA AXD oTHERS— 
DEFENDANIS—APPELLANTS 
versus ` 
GOGINENNI RAMAKRISHNAYYA AND 
OTHERS PLAINTIFFS—R ESPONDENTS. 

_ Promissory-note—Partial  discharge—Burden 

proof. 

The onus of proving partial discharge of the 
ount due under a promissory-note is on the person 
ding such partial discharge. 

eal against the decree of the District 

Guntur, dated the 8th February 1908 

1 Suit No. 42 of 1908. 

ent.—The only question in 

whether the defendants have 

ent of Rs. 1,850 on the 25th 


of 
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co 
3,1 jat di f amount 
May, 1905, m partiat discharge OL 
se on pro-note. TR learned Vakil for es 
defendants has placed before us all wW 
evidence oral and documentary which was , 
adduced in support of his client's ae 
But we have no hesitation in saying tha 
the learned District Judge was right in 
not accepting such evidence. The elie 
told is somewhat peculiar. The plaintifs 
father is alleged . to have 
to the “fifth defendant's 1nv 
the marriage of the | 
village .which is about midway between the 
plaintifi’s ar 
being about fo 
i The plaintiff further $ 
the marriage 




















ked 
ia in the fifth defendant's house, a8 
the fifth defen 
nt to him.. j 
village the sum of Rs. 1,850 was pal 
25th May 1903. In support of 
an entry of the payment in th 
ant’s day . book :(Exhib 
ledger [Exhibit II (a)l, 
purports to be signed 
and a receipt 
signed by the 
produced. 
have 


At the 


Pon the 
his story 
fifth defend- 
Il) acd his 
Fhe former of which 
By the plaintiff's father, 
Fxhibit I) also said to be 
plaintiff's father have been 
Khe receipt,. Exhibit I, ig said to 
Wen written by Defence Witness No. 2 
Wri attested by Defence Witnesses Nos. 3 
and4. As regards the entry in the day. book, 
it appears tbat the fifth defendant when he 
gave evidence in another case in 1903 denied 
that he had a day-book. The entry in the 
ledger was copied from day-book. It appears 
that the fifth defendant had to borrow 
- Rs. 1,000 on the 15th May 1903, and Rs. 400 
on the 20th May 1903 to meet the expenses 
of the marriage, and it is not satisfactorily 
explained how he came to have cash balance 
of Rs. 1,850 or more on the 28th May 1903. 


A 


It is also difficult to understand that, if the 
fifth defendant was going to make such & 
large payment and the plaintiff’s father had to 
wait two nr three days for it, why the pro-note 
was not sent for and the payment duly eù- 
dorsed thereon, especially as the parties ap- 
pear to have been very cautious in their pre- 
vious dealings, ror is there any explanation 
why the receipt . was not registered, | The 
fifth defendant--has given evidence in 


pre 


' Exhibit A, she returned the funeral ex- 


. showed the expenses from 
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ADMINISTRATOR-GENERAL OF MADRAS V. DASAI GOUNDEN. 
other case 


pointed 2 
ing regard to the evidence in this case, 


the widow could be appointed 
should prefer to ask the 
General to act as 


that although jn -her affidavit of- assets 
penses of the deceased at Rs. 750 in an ats 
count which she subsequently filed in this 
Court after the institution of this suit she 
his death up to 
theend of Karmanthrati at Rs. 1,209 and her 
story in the boxis that she handed Rs. 1,200 
over to the plaintic;ard be promised to ac- 
count for that but never did. 
I have n0 hesitation in’ saying that this 
story is absolutely false. ` Similarly an act- 
count subsequently furnished shows an @%- 
penditure of Rs. 500 for the annual ceremony 
of the deceased. , Kanniappa Chetty says he 
once had accounts and vouchers but he has 
destroyed them. The plaintiff swears that 
only Rs. 100 was spent on this occasion and 
in view of the conduct of the defendant, I 
prefer to accept his evidence in this respect, 


jewels under pledge to the de- 
of his death than have 


fact haunted for 
relating~2 jewel-book kept by 
produced Is "HO transactions has riot been 
Picion against thely a strong ground of sus- 

; There is also anot dané. 
plaint is made by tho gatter of which com- 
affidavit of assets contan a tiff, viZ., that the 
Jewels having been left by Wa sgntion of any 
y the uvanged and 


i 
hat the defendant has claimed as her gin 
E ed 


all the jewels wbi 
ee which undoubted] 
ee both for ice asd 2 
= E z he qnestion of property in tb n 
he ae as to. whether propert ah 
o ja e A Ja ss and the Ep Fan; 
a y not very eas 4 
ae = the present state of the pte 2 
pata ar te about these Sorela. But 
on the. whole, I eaka e ab a ag 
refusing to ee me a saree Hate for 
A widow an i 
ee the property. I think aged a 
nt woman, She sa pu 
k ys she 
or write herself. Admittedly, new oe ae 
‘ s have been i 
P put in h 
eee by Kanniappa hes She 
ole Spree Chetty have lar iy sie i 
oe e e materials upon which th kare 
is ee and I think she paok ol ane 
edhe o preserve the state and it is 
oe a or the preservation of the aie 
eceiver should be appointed La 
. Inthe 
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count should be taken in every case where . 
the Court grants administration, it js open 
to the Court on proof of mismanagement 
“by the Administrator 
tion into its own 
ministrator to account for his past 
tion, and I think 
be taken in this case. 
she is accountable in respect of 

of the estate which it was 
lect and adjourn the case to 
purpose of taking 
thing, of course, 
account is to be 
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the widow consented to -be ap: 
Receiver, but 1 do not think, havs 
that 
a Receiver. 

Administrator 
a Receiver in this case. — 


With reference to the question that an aĉ: 


to take the administra~ 
hands and, direct the Ad- 
administra-. 
that is the proper course to 
“I, therefore, hold: that . 
the collection 
her duty to col- 
Chambers forthe 
the account. I decide no: 
as to the lines on which t 
taken. 


















ORIGINAL . 
Civ Suèr N 


ADRAS—PLAINTIEF 
versus 


ASAI GOUNDEN—D 


, Teka --Leave to sue Receiver— 
K s not necessary in every ca; 
wanen but whero any risht 

in the suit to the pr i | 
a Receiver, then bh ta Mea 
2 Receiver, tl 6 Court ina hands of 
party in whose favour A Maka a 
ished, 


make an order directi 
decree. r directing the Receiver to satisfy th 
8 


ue a Recei 
stablished pile 


Order is 

JK —This is 4 i 

Fg —T s an applicati 

Aka a suit against a PE a mat 

kk ne ae in a suit for a ana nai of 

aka Ka b Sea suit is to be 

s well as the Recei 
am. i : 
maor, ee against the Nana Anak 4 
ot kvece1ver as such and in hi ay 

capacity, ag 
N ; 

AA the only point which I ha 

etn is whether leave should 

x 1 ate the suit as against t 
ecelver. It seems to me 
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VECLAYAPPA CHETTY V. NELLAYA PILLAY. 


support of his case, and also examined the 


` - attestors of the reciept, Defence Witnesses 


` Nos. 3 and 4 and the writer .Defenca 
Witness No. 2 We cannot say that the 
. evidence of these witnesses is satisfactory. 
` As remarked by the District Judge, a 
number of relations of the fifth defendant are 
said to have been present at the time of the 
payment and yet none of them attested 
Exhibit I, nor was any friend of the plain- 
tiff’s father asked to attest Exhibit ‘I. 


Defence Witnesses Nos. 3 and 4, we may. 
_and not of - 


observe, are causal witnesses 
such a character as to inspire confi- 
dence in them. Defence Witness No. 
was a gumasta of the fifth defendant and 
is under obligation to his: family. Having 
regard, therefore, to the inherent impro- 
bability of the defendant’s story, we are un- 
able to say that the onus which lay on the 
- defendants had been discharged. We dismiss 
the appeal with costs. i - 

; Appeal dismissed. 


(s. c. 9 M. L. T. 317.) 
MADRAS HIGH'COURT. 
APPEAL ÅGAINST APPELLATE Orper No. 82 
or 1910. 

February 6, 1911. 

Present: :—Mr. Justice Abdur Rahim and 
Mr. Justice Ayling. - 
M. R. M. S. VELLAYAPPA CHETTY 
AND OTHERS— DEFENDANTS—ÅPPELLANTS 
versus 


R. NELLAYA PILLAY AND anoraea— 


PLAINTIFG AND DEFENDANT— RESPONDENTS. 

- Civil Procedure Code (Act V of 1908), O. XLI, r. 23- 
Oivil Procedure Code (Act XIV of 1882), s. 568—Fres 
evidence—Appellate Court, Powers of—Unstamy, 
document endorsed as stamped b Y Collector subseques 
decision of swit Admissibility in appeal. 

Section 568 of the Civil Procedure Code (Act 
of 1882) does not prevent an Appellate Court 
admitting a documentoriginally insufficiently st 
but endorsed by Collector as sufficiently si 
subsequent to the disposal of suit by the lower 
In such a case, the Appellate Court does nv: 
additional evidence but simply declares th 
objection to the admissibility of the document 
ground of insufficiency of stamp has been rep 
the endorsement of the Collector. 

Kessowji Issur v. G.I. P. Railway Co., 4 
at p. 390; 11 C. W. N. 721; 6 0. L, J. 5; 4 A 
2 M. L. T. 435; 9 Bom. L. R. 671; 174 
referred to. 

When the ground on which sv 
ted by the Appellate Court has a 
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the disposal of the suit by the Tower Court, such -evi- 
dence may be admitted under rule 23 or rule 33 of 
Order XLI, of ths new Civil Procedure Code. 


Appeal against the order of the Court of 
the Subordinate Judge of Madura (West) in, 
A. S. No. 307 of 1909, presented against the 
decree of the Court of the District Munsif of 
Sivaganga in O. S. No. 456 of 1908. 

Judgment.—tThe first question argu- 
ed before us is whether the lower Appellate 
Court was right in setting aside the decree of 
the District Munsif and remanding the suit 
for disposal accordirig to law on the ground 
that the document on which the plaintiff 
based his suit became admissible by reason 
of the endorsement of the Collector made 
after the disposal of the suit by the District 
Munsif, to the effect that the document had 
been sufficiently stamped. The argument is 
that section 568, Civil Procedure Code, 
prevented the Appellate Court from ad- 
mitting the document in evidence inasm 
as that would be taking additional evig 
which is only permitted under the cg 
specified in the section and none 
hold good in ‘this case. The 
ever, contemplates a case in 
pellate Court wishes or is 
ditional evidence for the 
of the appeal on the 
Appellate Court h 
cument in quesig 
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not free from difficulty, bas not been fully: 
+rgued before us but we are inclined to hold. 
that either rule 23, or 53, Order XLI of tke 
new Code is wide enough to cover such a 
case as this. 
The appeal is dismissed with costs. 
Appeal dismissed, 


(s. c. 9 M. L. T. 310.) 
MADRAS HIGH COURT. 

“CIL Revision Petition No. 455 or 1903. : 
February 19, 3811. 
‘Present:—Mr. Justice Wallis. 

G. NARAYANASAWMI NAIDU GARU. 
« Receiver NIDADAYOLE state or ErLORE— : 
PLAINTIFF—PETIT:ONER 








































: versus b 
ARETI TIRAPATIRAYUDU— Devexpant 
-. — RESFONXDENT. 


adras Revenwe Recovery (Act IL of 1864)— Land- 
nd tenant—Tenant using Government water. 
x Madras Act VIL of 1865 it is the land that is 
he payment of cess to Government. 


under section 25 of Act IX of 
the High Court to revise the 
istrict Munsif of Tanuku 

cember 1907'in Small 
1907. 

E ae The 
. He did not 
oe District 
was such 
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{iad 
APPAJEE V. RAMACHARLU. 2 
(s. e. 9 M. L. T. 807; 2 BM, W, N, 267.) , r 
MADRAS HIGH GOURT. e 
First Ovin APPEAL No. 182 OF 1905. 
_ December 7, 1910. bh 
Pn esent:—Mr.. Justice Krishnasawmi Aiyar 
and Mr. Justice Ayling. 4 
“KANCHANAPALLI APPAJEEH PAN.’ 
THULU aiias RAMASAMY ann ornees— | 4 
PLAINTIFES —APPELLANTS | 
versus ' É 
ALUR RAMACHARLU AND origis —., ki 


DEFENDPANTS— RESPONDENTS. 

Hindu Law Widow Alienation of family proper ty 
—Suit by reversioners to set -aside eat On One ee Bune 
of proof — Future. necessity. 

Where'a Hindu widow sells her husband’ s property ` 
to a stranger, the burden of proving that the sale is 
binding on the reversioners rests Ori the purchaser 
‘andon “his failure to discharge such burden the “pros 
perty reverts to the estate. - Hi 

A widow is not entitled to “mortgage har. husbaað’g 
pr operty and raise a loan not for her present use » bu 
to be kept in’ deposit wifh the lender, to be given' td 
her from time -to time so long asi tho amount may 
lastand she may have legitipate-occasion. for expens 
diture in future. p 


Appeal against the decree of the District 
Court of Cuddaphin Original Suit No. 13 
of 1908. 

Judgment.—this is asuit by rever- 
sioners on the death, ofa Hindu: widow to 
recover. certain properties which ~ belonged 
to her husband’s estate with mesne profits, 
The widow who died in -thə year 1893 had 
executed:a mortgage by conditional. sale in 
favour of the lst defendant, for the sum of 
Rs.1;350 ‘of the properties , sued - for: “Phe 
District Judge. has given: a decree | to the 
plaintiffs for possession conditional on their 
paying the sum.of. Rg, 1,850 ;to`'the 2s 
defendant the: mortgagee. Exhibit XIL- 
he mortgage-document. 

The question for ROEA is whether 
e mortgage was for purposes binding on 
, reversioners The lst defendant, the 
tgagee, is a second grade . Pleader. The 
Runt of the mortgage’ is not advanced 
mto the widow, but he undertakes 
y off certain decree debts alleged to 
Be by her to one Narasi Reddi and 
ecutes a bond (Exhibit XV)- for the 
f Rs. 650 which is part of the con- 
ion for the mortgage. The lst de- 
executes a bond Exhibit V to Narasi 
a sum of. Rsv- 652.’ -The total 
ew the’ two ` documents : -Exhibits 
pnly-to Rs. 1,302." There 
Rs. 48 in- the . amount: of 


‘ 


Yol, Xx] 

APPAJER V. RAMACHARLU. 
consideration ‘tor'the mortgage bond Exhibit 
XIF. We have now got to consider whether 
‘the balance of the consideration is made up 
of Rs. 652 under the bond executed to 
‘Narasi Reddi Exhibit V and the sum of 
“Rs. 650 under the bond executed to the 
‘widow, ` Exhibit XV is shown- to have been 
‘given for purposes binding on the Estate. 
‘Before considering thé question as to. whe- 
-ther these two 
“may deal with the question as tothe bind- 
‘Ing character of ~these debts. Referring 
‘to Exhibit XV, we Sùd the amount of thig 
“is undertaken: to be paid by: the Ist defend- 
“amb “to the widow with interest at 12 per 
cent, per annum. Exhibit 12 recites that 
the amounts that were -received under it 
“by the widow were for -the -discharge of 
“decrees obtained by Narasi Reddi against her 
and for the “expenses -of her pilgrimage, 
Exhibit V is the bond exécuted to Narasi 
Reddi and Exhibit XV ig supposed to re- 
“present the amount which 
‘undertook to pay for the pilgrimages which 
‘the widow ‘proposed to make, Mr. Ranga 
Chariar- who appears for the respondents 
‘frankly concedes that he cannot sustain hig 
case with regard to the sum which relates 
to the expenseéd of Pilgrimages. A widow 
is not entitled to mortgage her husband’s 
‘property and to raise a loan not for her 
present use but to be kept in deposit with 
the lender to be given to her from time 
io time as long as the amount may last 
and she may have legitimate occasion of 
expenditure. Now what appears with refer. 
ence to this sum is that- small sums 
are paid under Hxhibit XV by the Ist 
defendant to the widow. The balance due 
under this document ig stated to be 
Rs; 478.0n the date of the Exhibits III and 
[V which are ‘renewals for that balance, 
Exhibit {II is an instalment bond for Rs. 
k00 “and 'is dated the 28th September 
1885 and Exhibit IV is for the sum of 
3s. 78. The two amounts make up 
he balances then due as Rs, 478. Now, 
m the 25th -February 1:91, Exhibit C ig 
xecuted for the balance due under Exhibit 
M. We find that a sum of Rs. 158 under 
Ixhibit O has not ` been paid at al). Ag- 
uming that any’ of the sums paid under 
ixhibit XV might have gone towards pur- 
osek which would legitimately bind the 
state in’ the “hands “of - réversioners, there 
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sums meant real debts we . 


the Ist defendant. 


“evidence as untrustworthy there js nothin 
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is nothing shown that the widow was unden 
the necessity of obtaining these sums or 
the dates on which she obtained them. There 
is every reason to believe that the payment 
‘made by the Ist defendant to the widow 
under Exhibit XV and afterwards under 
‘Exhibits III, IV & C were actually ont of 
the income of the Properties’ which were 
mortgaged with the Ist defendant, 

Turning now to the decrees of Narasi Reddi: 
the evidence of the 2nd and 8rd witnesses 
for the defendants ig directed to show that 
these decrees were in some way connected 
with an original debt due by the husband 
Narayana Rao. These two witnesses pre- 
‘tend to give evidence that Narayana Rad 
“borrowed a sum of Rs. 600 from. Narasi 
Reddi on the occasion 
Tha; would be somewhere about 20 years” 
before the year 1851 which is the date of 
the suit’ bond. Narayana Rao is said to 
have lived for years after that and these 
witnesses swear that Narasi Reddi, the cre- 
“ditor, went on demanding Narayana Rao to 
pay up the loan. Narayana Rao did not 
comply with the demand and they say that 
the widow kept on renewing the bond not- 
withstanding the importunities of the cre- 
‘ditor, and that finally Narasi Reddi obtained 
decree in the, year 1876, Personally against 
the widow. Now the fact that these decrees 
of 1886 are admitted by the Ist defendant 
‘in his evidence to be personal decrees against 
the widow throws very grave doubt upon 


the evidence of the 2nd and 3rd wituésses 
for the defence that they were cornected 


in some way with a debt 
Rao. No bond executed by 
is forthcoming. None of ¢ 
‘newed bonds is produced, 
themselves are the creatures of the Ist de- 
fendant. They are ryots cultivating under 
him. They are also indebted to him and 
their story as to their knowledge of the 
original bond of Narayana Rao and its 
successive renewals is in the highest degree 
improbable. If, therefore, we reject this 


of Narayana 
‘Narayana Rao 
i supposed re- 
The witnesses 


whatever on the record to induc 
that the decrees of Narasi Reddi whic 
10 dischar 
for which he executed Exhibit V Wi 
ing upon the reversioners as 
incurred for proper purposes. 

‘riar did not make any seri 


.of his marriage. Z 


< 
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show that the transaction was support- date of Exhibit V and whether the ist 
able as regards this sum of Rs. 650 on- defendant. has paid to Narasi Reddi and his 
the ground that’ the creditor had made heirs any portion of the sum which he. ' 
“gnfficient inquiry and as. a bona fide lender undertook to pay under Exhibit V. : 
on such inquiry he was entitled to a charge In the view that we have’ taken that there 
pinding upon the estate. The lst defendant is nothing to show that the sums undertaken 
knew as he admits that the decrees were per- to be paid by the Ist defendant were for 
sonal decrees. Prima facie, therefore, they purposes binding upon.the estate, we must: 
would not be recoverable from the husband’s reverse the finding of the District Judge 
` estate. This circumstance put the creditdr on the 2nd issue and hold that the lst’. 
on inquiry, and he confesses that hs made no defendant has not made out the binding 












‘Inquiry to satisfy himself that the proceed- ter of Exhibit XIT. It is to be regret- ' 

ings in the suits which resulted in thedecrees ted that the Disisi Judge has disposed 

obtained by Narasi Reddi showed any purpose of the question raised under this isswe Ina 

S which would give à binding character to the somewhat perfunctory manner in paragyaphs 
N debts. ` He did not trouble himself to ascer- Nos. 13 und 14 of his judgment. 


Oo tain anything about the history of the We set aside the decree of the Distiyict 
NG decrees obtained against the widow. All Judge and direct that the plaintiffs sh i 
\that he says is that he was told by the have possession of the properties sued fow. 
Widow that they were for debts incurred by with mesne profits for three years before suit ¥ 
sher\husband and for her maintenance. Now and subsequent mesne profits and coste in 

this introduction of thestory of maintenance this and in the lower Court. 
is really an after-thought on the part of the The appellants are willing to accept the 
ist defendant. There js no reference to-the figure given by the defendants Nos. 1 to 4 
maintenance òfthe widow as a purpose in for the amount of the net profits. The 
‘Exhibit XIT nox does the Ist defendant in appellants will be entitled to Rs..270 on 
his written statement tell us that the debts account of past mesne profits and Rs. 90. 


were incurred in part at least to meet the each year for subsequent mesne profits until 


maintenance charges ofthe widow. We must, delivery, with interest at 6 per cent. per 
therefore, hold that this sum of Rs. 652 annum on the several sums. | 
_ under the bond Exhibit V executed to The memorandum of objections is dismissed 


_ Narasi Reddi is not shown to be in any way with costs. 
‘connected with any debt of Narayana Rao. 


| r Decree set aside. 
Nor is it shown that this debt was incurred ; 





Ri after. inquiry and satisfaction that . the . (s.c. 9 M. L. T. 318. 
` purpose was one which would bind the estate MADRAS HIGH COURT. 
of the husband. Now with reference to this SECOND CIVIL APPEL No. 1614 or 1908. 
pond Exhibit V, again, it has gotto be noticed ` February I, 1911.. i 
‘that the 1st Węfendant is peculiarly lucky in "Present: Mr. Justice Wallis and 


getting the rate of interest reduced successive- . Mr. Justice Sankaran Nair. - 
ly from 9 per cent. to: 6 per cent. and then KOTA KRISHNAYY A—DEFaNbaNnT— 

1 per cent., and lastly, the renewal for the > ee APPELLANT 

balance is without any interest aball, It is i versus T < 
also to be remembered that the sum of WATOORI SUBBRAYA—Piarntive— 
Rs. 76 and interest is shown to have been : RESPONDENT. , 

waived by the indulgent creditor Narasi Specific Retief Act (I of 1877), s. 14—êpecifie perform- 
Reddi after the payment of the sum of ance—Contract to sell land—Sale of land subsequent to 
Rs. 424 under the renewed promissory-note contract. 


ease . A. agreed to sell land mentioned in a sale proclama- 
xhibit VII. All these circumstances throw tion put before he could do 80, 2 portion of it had 


considerable suspicion upon the bona been alienated: Held, that specific performance 
£ transactions relating to the discharge of the contract could not be enforced.: St 
si Reddi’s debts.~ We do not think Second appeal against the decree of the. 
ary to express any definite opinion Subordinate Judge’s Court of Masulipatam in 
ion asto whether the decrees of Appeal Suits Nos. 248 and 254 of 1906, pre- 
į were really outstanding on tbe sented against the decree of the Court of 
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DURGA DAS V. AMIR CHAND. 
the District Munsif of Gudivada in original 


“Suit No. 32 of 1904. 


ed with costs. 


Sudgment.—Wo are unable to agree 


‘with the Subordinate Judge in holding that 
-the plaintiff agreed to sell to the defendant 


for Rs. 650, 4°71 acres ir Survey Nos. 21, 2% 


23, 25 and 69 which were mentioned in a sale 
, Proclamation under a decree which the plain- 


tiff as the mortgagee had obtained as against 
his mortgagor. ‘According to the finding of 
the District Munsif which is not questioned, 
84 cents of the whole block had been alienat- 
ed before the date of Exhibit A and the sub- 
Sequent Court sale. This, it is agreed, means 
© reduction of 4'7 in the 4°7 acres and on 
the 29th July 1901, subsequently to the date 
of the contract, a further ‘75 was alienated. 
Thus, the plaintiff did not acquire them under 
the Court sale and was not in a position to 
convey them tc the defendant. There is 
nothing in Exhibit A, on which the Sub- 
ordinate Judge relies, to support his finding 
that the defendant agreed “to purchase less 
4°71 acres, In the circumstances, the plain- 
tiff is not, we think, entitled to specific per- 
formance under section 14 of the Specific 
Relief Act and the suit must be dismissed 
with costs throughout. 

The memorandum of objections is dismiss- 


Appeal allowed. 





(s.c. £5 P. W. R. 1911.) 
:PUNJAK CHIER COURT. 
Civit Revision No. 554 or 1909, 
October 28, 1910. 
-  #resent:—Mr. Justice Johonstone and 
Mr Justite Shah Din. 
DURGA DAS—PLAINTIFF— PETITIONER 
: versus : : 
AMIR CHAND—Derespantr—Responpext. 
. Res judicata—Plea finally decided between the parties 
by a single Judge of Chief Couri—Incompetency of 
Division Bench to question the opinion of the single 
Judge in revision of the orders on which it was based — 
Review of order on review not allowed—Civil Procedure 
Code (Act V of 1508), O. XLVIL, r. 9. ; 
A plea of res judicata, having been accepted though 
erroneously, previously, between the parties, by a 
single Judge of the Chief Court, tho question cannot 
be re-cpened afterwards by a Division Bench of that 
Court in an application to revise the orders of the 
Courts below upon which the judgment of the single 
Judge was based, as a revision of these orders would 
not benefit the party against whom the single Judge 
ruling subsists, 
Amir Chand v, Durga Das,211 P. W.R. 1208, 
cited. . 
` A second review of an order is barred by rule 9 of 
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Order XUVILI of Act V of 1908, where it is practically 
for the review of the order passed on review. 


Petition for revision of the order of the’ 
Sub-Judge, 1st Class, Lahore, dated the 16th 
July, 1907, discharging respondent from the 
liability of the plaintiff’s claim. 

Mr. Broadway, for the Petitioner. 

Lalas Lajpat Rai and Dharm Das Suri, for 
the Respondent. » ` 

fudgment.—tThe history of this case 


may be stated. thus:— 
- KANHAYA LAL 





= 
Fakir Chand 
who adopted 

Kishen Chand, 


f 
Diwan Chand, (died 18th 
December 1908), who is 
alleged by plaintiff, Darga 
Das, to have adopted 
him on 29th June 190z, 
and by Amir Chand to 
have adopted Ralia Ram 


on 10th December 1903. Pa 


Amir Chand also alleges that Ralia Baia 


adopted him by a Will. 


Durga Das is a mitior, his father being hig 
guardian. On 16th January, 1904, Ralia 
Ram applied and received probate of a Will 
by Diwan Chand adoptingy him. Nobody 
intervened to object and no appeal was 
instituted against the order granting probate. 

Then on lst March 1905, Durga Das, 
through his real mother, sued Ralia Ram and 
two others for possession of certain house 
property of Diwan Chaud’s. Ralia Ram 
alone contested the claim, but before the case 
was decided, 7. e., on 4th July 1905, he die 
whereupon Kishen Chand (see pedigfee 
above) applied, to be impleaded as hy re. 
presentative. Plaintiff, Durga Das, 
and Kishan Chand (also a minor), 








Chand then appeared on the se€ne, claiming 
to be the adopted son (by # Will) of Ralia 
Ram and so applying to be recognised as his 
heir and to be made defendant vice Ralia 
Ram. The learned Sub-Judge took notice 
of this application but did not adjudicate 
upon the claim made in if: he contented 
himself on 22nd July, 1905, with giving 
Durga Das a decree against Kishen Chand 
and his two co-defendants afcresaid; an, 
upon this decree Durga Das appears to h 

obtained possession of the houses. 
But meantime, another suit had- b 
ing on. Ralia Ram, as represent 
Diwan Chand, had sued .cn a bon 
of Diwan Chand) against Har 
OD, 
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‘Kishen Chand and another for Rs. 1,896, 
_and on -24th February 1905 a decree was 
“duly passed. This was appealed against in 
"the Court of the Divisional Judge (Civil 
` Appeal No. 143 of 1905), and the appeal was 
pending when (4th July 1905) Ralia Rem 
_died. In this case also ‘Amir Chand asked 
to be put in the shoes of Ralia Ram. 
As we have seen above, Amir Chand’s ap- 
t plication in‘the other case had been ‘virtually 
rejected by the Sub-Judge on 22nd July 1605 
without adjudication on the claim contained 
in it, and Amir Chand had not been made a 
party in-that case. He appealed to the Divi- 
sional Judge against his exclusion and that 
officer on 8th April 1907 passed the following 
order:— 

“Appellant should cledrly be made a respond- 
ent in Civil Appeal No. 143 of 1906, as he 
has been held by the Chief Court by their 
order in Amir Chand v. Durga Das (1) to be 
the beneficiary under the Will of the deceased 
‘Ralia Ram, who was respondent in Civil 
Appeal No.143’of 1905 of this Court: Appeal 
accepted with costs. Pleader’s fee Rs. 8.” 

The referenc®& to the Chief Court judgment 
jn this order relates to the appellate decree of 
23rd March 1907, granting to Amir Chand 
probate of the Will of Ralia Ram in his 
favour or rather rejecting the appeal against 
probate granted by the Court below. The 
appeal having been accepted by the Divisional 


Judge it must be taken that the order of the > 


‘Sub-Judge refusing to implead Amir Chand 
under section 268, old Civil Procedure 
Code}.was set aside. No doubt there was some 
confusion in the reference to Civil Appeal 
No. 143 o£ 1905, but the result is actually 
as here stated. When the file went back to 
the Sub-Judge> hat officer, on the 16th July 
1907, after givingsa few facts, wrote, — ` 
“Amir Chand preferred an waned! which 
was accepted. Thus he was made a representa- 
tive of Ralia Ram by order of the Appellate 
Court. The plaintiff, however, does not wish 
to take proceedings against Amir Chand nor 
does he want any decree againsthim. He is, 
therefore, discharged from liablity for the 
intiff’s claim. Order read out. The fileof 
case to be consigned to the Record room.” 
this time another suit by Durga Das, 
against Amir Chand was . pending. 
n instituted on 2nd April 1907, 


$ a that Ralia Ram 
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.of 16th July 1907. 


“said. 


tioii 


- was not the adopted -son of Diwan Chand 


but that Durga Das was; and this case was. 


- being tried inthe same Sub Judge’s Court. 


On 19th August, 1907, this suit was dismiss- 
ed on the ground that the questions raised 
were ves judicata by reason of the onder 
Durga Das appealed to 
the Divisional Court, which accepted the 
appeal; but on further appeal to this Court, 
Robertson; J. holding that the plea of res 
judicata was clearly established, accepted 
the appeal on 4th November, 1908, and again 
dismissed that suit. Application for review 
having been made to the same learned Judge, 
he adhered to his previous views and on 
8th February, 1909. dismissed the application 
in limine. 

Allthese events having come and gone, 
Durga Das now files in this Court a petition for 
revision of the order of 13th July, 1907, afore- ` 
It having been pointed out that revision 
of that order only would not get rid of the 
Divisional Judge’s order which preceded it 
(8th April 1907), Mr. Broadway asked that 
the petition should be taken to include that 
order. It is probably within our competence 
to grant this prayer; but it is unnecessary to 
decide the point, as, in our opinion, the revi- 
sion must fail-even if the’ prayer be granted. 

We have heard able and learned arguments 
as -to the real -meaning and effect of the 
order of 16th July 1907, and of the Appellate 
order in which it proceeded. There is, in 
our opinion, much to be said for the view 
that these orders do not really operate to 
render the questions in the declaratory suit 
res sudtcata, but we cannot. ignore or get over 
the fact that this Court, by its orders of 4th 
November 1908, aud 8th February 1909 
aforesaid,.has held the contrary, and has 
finally ruled that the doctrine of res judicata 
bars that suit. We are not asked, and we 
obviously could wot be asked, directly to 
revise these orders passed by another Judge 
of this Court; but Durga Das is attempting: 
to get behind these “orders by trying to 
persuade this Division Bengh to revise the 
orders of 1907, upon the effect of which that ` 
learned Judge was adjudicating. Such an’ 
attempt could only benefit Durga Das if the‘ 
result of our`so revising these orders and 
of setting them aside would be the victory of 
Durga Das over Amir Chand, but we are 
unable to see how such a result is possible.’ 
Even if we set-aside the order of 16th July 
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1907 and its predecessor the order of 8th April 
“1907, the orders of 4th November 1908 ana 
‘of 8th February, 1909, would remain standing. 
‘It has been suggested that, if we allowed 
this revision Durga Das, armod with a copy 
‘of our judgment, would beable to approach 
Robertson, J., again with a second petition 
for review ; bat on examination of the matter 
we find that the suggestion is not a sound 
one. Inthe first place our brother would 
not be bound by our judgment ; and, secondly, 
any attempt at second review must fail. 
Ground No. 2 of the grounds for review laid 
before the learned Judge practically covers 
_allthe arguments of Mr. Broadway before 
us, and thus the second petition for re- 
view would not be really a petition to 
review the appellate judgment’ of 4th 
November, 1908—a kindof petition which 
in certain circumstances might be competent, 
—Gobinda Rama Manlal v. Bhola Nath 
Bhatta (2), but rather a petition to review 


the order’ passed i in first review and such a- 


patition as that is inadmissible—See Order 
XLVII, rule 9, Civil Procedure Code. 

_ For these reasons, we dismiss the petition ; 
but in the peculiar circumstances we direct 
that the parties do bear their. own costs. 


(2) Petition rejected. 
2) 150, 432. ; 





Cs. c. 29 P. W. R. 191 1) 
PUNJAB CHIEF COURT. 
Civil Reviston No. 996 or 1910. 
July 21, 1910. 

Present:—Mr. Justice Ryves. 
Musammat FAJJE AND ANOTHER —DEFENDANTS 
— PETITIONERS 

versus 
MUHAMMAD — PLAINTIFE— 
- RESPONDENT. 

“Ongko —8uccession—Arains of Nakodar tahsil, 
District Jullandhar—Collaterals exclude daughter from 
: inheriting self- -aêguin ed property. 

Among the Arains of Nakodar tuhsil in the District 
of J allundur collaterals exclude daughters from 
inheriting their father's self- acquired landed property.. 

“ Petition for revision of the order of the 
District Judge, Jullundhur, dated the 3rd 
February, 1910, confirming that of the 
Munsif 2nd class, Nakodar,. dated the 9th 
July 1909, decreeing plaintiff’ s claim. 

R. S. Pandit Sheo Narain, for the Peti- 
tioners. ; 

Mr. Daulat Ram for the Respondent. 


SHER 


- sudgment.—The materialissue before 
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the learned District dudge in this case was 
“ whether among the Arains of Nakodar 
tahsil, in the District of Jullundur, col- 
laterals excluded daughters from the ‘self- 
acquired property of their father. ” | 

This issue had been remanded by the 
lower Appellate Court to the Court of the 
Munsif for trial. The plaintiff produced 
26 witnesses in favour of the right of the 
collaterals, and 20 instances were proved 
of mutation proceedings in favour of collat- 
erals to the exclusion of daughters. The 
learned District Judge considered this evi- 
dence. He also considered the Riwaj-7-am of 
the Nakodar tahsil and came to the conclusion 
that. these instances, although not contested, 
were strong corroboration of the entry in the 
Riwaj- i-am. 

On the other side a judgment of this Pai 
Court, viz., No. 3Lof 1906, and two judgment 
of the District Judge’s Court ab Falla 
were produced. These judgments are, of 
course, clearly instances, and are merely 
pieces of evidence to be considered’ along with 
the evidence produced in the case. The 
learned District Judge has,considered these 
judgments and, having regard to the fact 
that in the judgment of the Chief 
Court the point was not even argued and that 
in the previous judgments of the District 
Court all that was held was that in each case 
the plaintiff had failed to prove the right he 
claimed, he came to the conclusion that, on 
the eyidence in the-case before him, the Plain 
tiff had discharged the onus which lay on ‘him 


and dismissed the defendants’ appeal.” 


It will be seen from the above that the 
only question before the learned District 
Judge was one of fact. He has weighed the 
evidence on both sides and he has come to a 
conclusion which it is difficult for me to dis- 
turb on revision. Mr. Sheo Narain argues that 
before discarding a judgment of this Court 
to the contrary and the previous judgments 
of his own Court, the learned District Judge 
should have sifted the evidence in the 
case very carefully, before coming to a con 
clusion that those previous judgm 
were erroneous. It seems to me, 
ever, tht the learned District Ju 
given legal reasons for not consid 
decisions in the previous judgme¢ 
probative value as that inst 
by the mutatian proceedings 
evidence in the case. I, 














632 
DHANPAT V, EMPEROR, 


see how I can interfere on revision and reject 
the application with costs. ; 
Application rejected. 


(s.c. 5 P.W.R. 1911Cr,; 4 P.R. 1911 Cr.; 89 P.L.R. 1911.) 
PUNJAB CHIEF COURT. 
CURISMINAL Revisiov No. 1276 or 1910. 
December 9, 1910. 

Present: —Sir Arthur Ried, Krt., Chief Judge. 

DHANPAT—anp anotorr—Coyvicts— 

~ PETITIONERS 
versus : 

EMPEROR—Prosrcuror—Respox Dent. 

Encise Act (XIL of 1896), ss. 20, 21, 49—Sale of 
charas in bond in the hands of the Hæcise Authorities 
to an unlicensed person —Sale defined for the purposes 
of the Act, , 

For the purposes of the Excise Act XII of 1896 the 
sale of an intoxicating drug is not complete until 
delivery thercof to the purchaser or some one on his 

NG behalf, consequently a licensed vendor who holds a 

N “sale-in-bond” charas liceuse and sells the charas-in- 
bond in the hands of the Excise Authorities to an 
unlicensed person, who cannot take delivery until he 
takeout a license, does nol break, under section 21 
of the Excise Act, the condition of his license and 
is not liablé.to be prosecuted under section 49. 


Petition for revision of the order of the 
Sessions Judge, Hoshiarpur Division, dated 
the25th May 1910, varying that of the Magis- 
trate, lst Class, Hoshiarpur, dated the 9th 
April 1910, convicting the petitioners. 

Lala Dwara Das, for the Petitioners. 

Mr. Broadway, for the Respondent. 

Judgment.—tThis application and 
Oriminal Revision Nos. 1277, 1278 and 1279 

£1910 cau be disposed of together, the points 
involved being identical. 

The applicant, who holds a“sale-in-bond” 
charas license, has been fined under section 49 
of the Excise Act, XII of 1896. for selling 
charas-in-bond to one Dassaundhi Mal, who 
had no license of any kind for purchase or sale 
of the drug. ` - 

Itis admitted 
remained in bond in the hands of the Excise 
Authorities and that the parties understood 
that Dasaundhi Mal could not obtain delivery 
and possession without taking a license. Sec- 
tion 49 prescribes a penalty for the sale, in 
travention of section 2l of the Act, of a 
and section 21 forbids the sale of a drug 
under, and in accordance with, the 
a license. 

licant’s license was admittedly in 
, under section 20, printed at 
of Turner’s Iixcise Act, Ed. 1. 
nditions of the licenseis that 
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hat'the charas in question . 
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charas shall not be sold to any one not holding 
one or other of the kinds of license provided 
for in rule 12 or a permitof one or other of 


[1911 


. the kinds referred to in rule 4. Having re- 


gard to the facts above stated, it cannot, in 
my opinion, be held that any breach of the 
license was committed by the applicant. 

For the purposes of the Act the sale wonld 
not be complete until delivery of the charas 
to the purchaser or some one on his behalf, 
and to an unlicensed person delivery was not 
effected by retention in bond in the hands of 
the Excise Authorities on behalf of a person 
who could not obtain delivery until he took 
out a license. : 

To hold otherwise would, in my opinion, 
be to strain the law. undaly against the Bs A 

Thecase is practically on all fours wit! 
payment of price on Sunday and delivery on 
Monday, of liquor, the sale of which on Sanday 
was illegal. I allow this application and set 
aside the conviction and sentence, 

So much of the tine imposed as has been 
realised will be refunded forthwith. 

Application allowed. 


(s. c. 7 P. W. R. 1911 Cr.) 

PUNJAB CHIEF COURT. 
Criminar Revision No. 350 or 1910. 
September 24, 1511, 
Present:—Sir Arthur Reid, Kt., Chief Judge. 
PHUNDI RAM AND orners—Acsusep— 
Petitioners 
VETSUS 
EMPEROR—PRrossrcuror—RESPONDENT. 

Defamation—Liability of a party or witness for 
making defamatory statement in a judicial proceeding 
—Penal Code (Act XLV of 860), ss. 499, 500 —Revision. 

A person making a statement as a party or witness 
in a judicial proceeding, which is prima facie dofa- 
matory, is liable to be charged with defamation 
under section 500, Indian Penal Oode, irrespective 
of his liability to be prosecuted for perjury. Such 
person would be protected if ho could show that any 
of the exceptions to section 499, Indian Penal Code, 
apply to him, 

Fateh Muhammad v. Crown, 34 P. R. 1889 Cr; 
and Maya Das v. Crown, 14 P. R. 1893 Cr., followed. 

Petition for revision of the order of the 
Sessions Judge, Ambala Division, dated the 
15th February 1910, reversing that of the 
Magistrate, lst class, Ambala, dated the 29th 
October 1909, discharging the petitioners, and 
remanding the case undersection 437, Criminal 
Procedure Code, for further inquiry. l 

Facts.—One P. as plaintiff, and others 
as his witnesses stated in a civil case before 
the Munsif, Jagadhri, thab one M, was the 


ay 


` ence. 
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son of wandering woman. 
from the pleadings of 
the parties to the civil suit. P. sued 5. 
for recovering some money. S. pleaded 
inter alia that as M. his son was 2 member 
ofa joint Hindu family the suit was not 
maintainable wilhout impleading M. as co- 
defendant. P. replied. M. was the illegitmate 
son of S. The Munsif found M. was the legiti- 
mate son of S. Then $. brought a complaint 
under section 500, Indian Penal Code, 
against the plaintiff and his witnesses. _ The 
Magistrate discharged the accused on the 
ground that their statements were privileged, 
but the Court of Session took a different view 
and ordered further inquiry into the com- 
plaint. 

Mr. Daulat Ram, for the Petitioners. 

Mr. Nand Lal, for the Respondent. 

Order.—I see no reason for interfer- 
The rule laid downin Fateh Muham- 
mad v. Crown (1) and Maya Das v. Crown (2) 
is clear, and Mr. Justice Kensignton’ did not 
hold in the order referred to by .the Sessions 
Judge that that rule was erroneous. 

The Magistrate will of course, consider 
before charging the accused persons, whether 
they made the statements attributed to them 
and whether those statements were true, and 
whether they were mada in good faith. The 
case had not reached this point when the ac- 
cused were discharged. -e 

1 dismiss the application. 

Application rejected. 


illegitimate 
This question arose 


> 


(1) 84 P. R. 1889 Cr. 
(2) 14 P. R. 1898 Cr. 





N. 417; 9 M. L. T. 448; 8 A. L. J. 528; 
13 Bom. L. R. 421.) 
PRIVY COUNCIL. 
ÅPPEAL FROM BENGAL. 
February 28, 1911. 
Present:—Lord Macnaghten, Lord Mersey, 
Lord Robson, Sir Arthur Wilson and 
f Mr. Ameer Ali. 

Sri Sri ISWAR SHYAM CHAND JIU 
AND OTHERS PLaintire3s— APPELLANTS 
versus 
RAM KANAI GHOSE AND oTHERS— 
DEFENDANTS— RESPONDENTS. 

Limitation Act (XV of 1877), Sch. II, art. 184—“Pur- 
chased”, if includes permanent lessee—Privy Cowncil— 
Review. 

The word “purchased” in Article 134 of Schedule 
II to the Limitation Act of 1877, means tho purchase 
ofan absolute title. A permanent lessee is not a 
purchaser within the meaning of that Article. 


(s. c. 15 C. W. 
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That Article, therefore, does not appl, i 
brought by the shebait of an idol for MW 
immoveable property let out in permanent lease by 
a former shebait without legal necessity. ` 

Abhiram Goswami v. Shyama Charan Nandi, 4 Ind 
Cas, 419; 36 I. A. 148; 10 Č. L. J. 284; 6 A. L. J. 857; 
19 M. L. J. 530; 36 C. 1003; 14 C, W. N. l; 11 Bom, 
L. R. 234, followed. i 

The Privy Council allowed a review of thei 
judgment which they set aside. WAN 


Appeal from the decree of the Calcutta 
High Court dated July 31st, 1905, reversing 
that of the Sub-Judge of Manbhum, dated 
March 4tb, 1902. 


Facts.—tThe plaintiffs are certain idols 
astablished by a former Raja of Panchkote. 
The Raja of Panchkote for the time being is 
the 'shebait of the idols and manages the 
endowed properties. In 1872, Nil Moni Singh 
was the Raja of Panchkote and shebazt of the 
idols. He granted a paint lease of som 
of the properties belonging to the idols, 
the defendants. Raja Nil Moni Sing 
in 1893 and his son Raja Hari Narayam Singh 
as the shebait of the idols brought’ this suit 
on April 4th, 1901, for a declaration that the ` 
property in suit is debuttar property belonging 
to the idols the plaintiffs, that the paini 
lease to the defendants granted by Raja 
Nilmoni Singh was, invalid being in excess 
of his powers and for recovery of possession 
of the property. The defence was (1) that 
the suit was barred by limitation, and (2) 
that the proporty in suit was not debuttar 
property. The Sub-Judge overruled t 
defendants on both the points and made a 
decree in favour of the plaintiffs. “appeal 
the High Court held that the chee was 
not debuttgr and so reversed the. decree of 
the first Court without coming to any con- 
clusion on the question of limitation. 

The plaintiffs subsequently applied for a 
review of the judgmeft of the High Court on 
the ground of discovery of fresh evidence 
and the application was granted. i 

The High Court (Harington and Mookerjee, 
JJ.) on July 31st, 1905, on review, held that 
the suit was barred by limitation and gå 
not cometc any conclusion as to whe 
the property was really debuttar o 
Accordingly, a decree was made agai 
missing the suit and reversing 
of the Court of first instance. 

The plaintiffs appealed from 

Messrs. D. DeGruyther, K, 
Parekh, for the the Appella 








ied 
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The Privy Council dismissed the appeal, 
The plaintiffs applied for review of the 
judgment of their Lordships. The review 
was granted and the appeal was re-argued on 
November 10th 1910. 

Messrs. L. DeQruylher K. O., and Parekh 
for the Appellants. ‘ 

Their Lordships reserved their judgment. 
On February 1st, 1911, Sir Robert Finlay, K. 
C., asked for leave to appear for the Respond- 


ents and to argue the case for them. But 
the leave was refused. 
Judgment, 
Lord Macnagitesn._This appeal was heard 


ex parte. 

This suit was brought by the Raja of 
Panchkote as shebait of some thakurs or 
family idols to recover possession of a 
mauzah alleged to be debuttar and dedicated 

the service of the idols, It had been 
alignated more than twelve years before 
the ids itution of the suit by the plaintiff’s 
ke an aaa who granted a mokurard 
lease of the property in consideration of a 
fixed rent and the payment of a fine equal 
to the amount of two years’ rent. 

The defence was two-fold: (1) that the 
property was not really debuttar; and (2) 
that the suit was barred by Article 134 of 
the Limitation Act. 

The Subordinate Judge of Manbhum 
-decided both points in favour of the plaintiff 
a The case was heard twice on appeal by 
the High Court. Onthe first hearing, the 
learneth Judges came tothe conclusion that 
there was\ not sufficient evidence to prove 
that the progerty was really debuttar. They 
dismissed thé suit on that ground, saying 
that it was not- necessary to discuss the 
question of limitation. The appeal was 
heard again on review pon the discovery of 
new and important evidence, On that 
oceasion, the .learned Judges held that 
Article 134 was a bar to the suit,and that it 
was not necessary, tlferefore, to consider the 
rther evidence offered as to the character 
he property. _ 
considering the additional evidence 
before the High Court on review, 
ships are satisfied that the property 
ebuttar. 
uestion remaining depends on the 










ttention has been called to 
> Goswami v. Shyama 
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Oharan Nandi (1), Itisimpossibieto distingu- 
ish that case from the present. 

` Whatever might have been the inclination 
of their opinion if the matter had been 
res integra, it seems to their Lordships that 
they would not be jastified in reviewing on 
an eg parte application the considered judg- 
ment of the Board delivered after full argu: 
ment, They will, therefore, simply follow 
the decision in Abhiram Goswami v. Shyama 
Charan Nandi (1), They do so with the less 
hesitation because the language of the Article 
under discussion in that cage and in this has 
been altered by subseguent legislation, 

Their Lordships will, therefore, humbly 
advise His Majesty that the appeal ought 
to be allowed. There will be no order as 
to costs either of the hearing of the suit in 
the Courts below or of this appeal, except 
that the respondents must re-pay to the 
appellants the costs paid under the decree of 
the High Court. 


Appeal. allowed. 
Solicitor for the Appellants: Mr. H. 
Dalgado. 


(1) 36 Ï. A. 148; 140. W. N. 1; 10 C. L. J. 284; 6 
A. L. J. 857; 11 Bom L, R. 284; 33 0, 1003; 19 M. L. 
J. 530; 4 Ind. Cas. 449. 





(s. c. 15 C. W. N. 434.) 
CALCUTTA HIGH COURT. 
Criminat Appears Nos, 982 anp 983 
or 1910. 

February 14, 1911, 
Present:—Mr. Justice Holmwood and 
Mr. Justice Sharf-ud-Din, 
RASHIDAZZAMAN alias BARA KAZI 
i AND OTHERS—AccusED—APPELLANTS 

$ versus ` 
EMPEROR—Responpent. 

Dacoity —Charge against eight persons —Four of whom 
acquitted — Whether charge sustainable—Penal Code 
(Act XLV of 1860), s. 396. S 

When a certain number of persons are charged with 
having committed a dacoity and half of them are 


acquitted, the charge of dacoity does not necessarily 
fail. 

The charge need not specify that there were other 
persons accused of the offence besides those con- 
victed and acquitted. ; 

The mere fact that the evidence is not sufficient 


„to convict all those actually charged would. not in 


any way affect the question of the number of persons 
engaged. $ 
Appeal against the order of the Additional 
Sessions Judge of 24.Pergannas, dated Sep- 
tember 21st, 1910, convicting the accused of 
offence under section 396, Indian Pena] 
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Code, and sentencing them to various terms of 
imprisonment. 

Messrs. Norton, Oaspersz and Pugh and 
Babus Atulya Charan Bose and Monmatha 
Nath Mukherjee, for the Appellants in No. 982. 

Babus Manindra Nath Banerjee, for the 
Complainant in both casés. 

- Mr. B. Ohakravarti and Pabu Hemendra 
Nath Mitra, for the Crown in both cases. 
Babu Atulya Charan Bose and Monmatha 
th Mukherjee, for the Appellants in No. 983. 
These are appeals from 
dgment and sentences passed by the 
d Additional Sessions Judge of 24.Per- 
hs who, agreeing with the unanimous 
ict of the Jury, in the case of Kachimud- 
Mandal, and, accepting the verdict of the 
fajority (3 to 2), in the case of Raziduzama 
Was Bara Kazi, Sukur Mandal and Sisir 
Abmed, has sentenced Raziduzama to trans- 
poration for life and Sukur Mandal and Sisir 
Ahmed and Kachimzddin to transportation 
for 10 years under section 396, Indian Penal 
Code. Four persons who were jointly 
charged have been acquitted and the point of 
law is taken that the charge of dacoity fails 
in consequence of this acquittal. - 

A further point of law taken is, that evi- 
dence which the prosecution were bound to 
produce has not been put forward, and as to: 
misdirection; while it is conceded that the 
learned Judge’s summing up is exceedingly 
fair and impartial, it is argued that the evi- 
dence as tothe accused Raziduzama’s move- 
ments on the night of occurrence was nob 
charged with sufficient precision and was not 
reviewed as a whole. Secondly, that the 
contradictions between the only witness 
.who identified Raziduzama and other 
Witnesses, viz, Yakub, Waris Ali and the 
Sub-Inspector, as to how she came to reveal 
what she knew were not sufficiently enforced; 
and, thirdly, that the case for the defence, 
which was started so early as the 7th of April 
1910 in the statement of Raziduzama to the 
Police, was not put to the Jury as a substan- 
tive case and they were not charged to con- 
sider his alibz. It was further contended that 
the contradictions between witnesses Nos. 11 
and 12 should have been pointed out specifi- 
cally, and that attention should have been 
drawn to the fact that no one was mentioned 
in the first information. | : 

One alleged misdirection of a positive nature 
is the passage in the charge where it is said 
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that the Sub-Divisional Officer and the Sub. 
Inspector had both indicated that the Bara 
Kazi’s great influence in the locality had ren- 
dered the collection of evidence difficult. 

In order to understand the bearing of these 
various points in the case we will briefly state 
the facts alleged by the prosecution. ' 

At about 2 A. x. on the morning of Thurs- 
day, the 7th April 1910, there was a docoity 
in ihe house of Kazi Waheduzzama alius 
Chota Kazi, who is brother of the principal 
accused in this case. The occurrence began 
by the breaking open of the door of the house 
in which the Chota Kazi was sleeping with 
his two little daughters aged 8 and 10 years, 
about. They escaped in the dark but the 
Chota Kazi was dragged out and seriously 
beaten and, as far as the evidence goes, this 
beating was continuous till it resulted in his 
death. _ The dacoits then lighted matches and 
torches and began to search for documents 
and property. A woman named Fatemunnissa, 
widow and dependant of Chota Kazi; who 
had been the first to come on the cene was” 
seized and beaten, and a tae 
and boxes ransacked and somé boxes carried 
away. She now says she recognised Kachim- 
ud-diu as the man who beat her and she 
picked him out at a subsequent identifica- 
tion before the Police. Another woman, 
Mokimunnessa, informed the authorities on 
the 30th April that she had seen the Bara 
Kazi standing under the eaves in the yard ° 
during the dacoity and that Sukar and Sara d 
had beaten her. Shelivesin a house close 
by the Chota Kazi’s and is said to be í de. 
dependant more or less of the Bara Kazi. It 
appears that suspicion fell on the Bara Kazi 
and his men, because on the 3rd April posses-. 
sion of his house had been given to the Chota 
Kazi, after hot and protracted litigation, by 
cutting a piece of his „thatch. The Bara 
Kazi, therefore, gave am ‘acconnt of his move- 
ments to the Police on the 9th April and one 
portion of the prosecution case is put forward 
to show that he was travelling about between 
Sealdah, Baraset and his home at Bhastara 
previous to the occurrence and thereafter, but 
that he was at Bhastara from 11 P. x1, on t 
Wednesday night till after the occurrence 
the evidence of the Post-master is belie 
is clear that he was there. We are, 
fore, confronted in this case with 
that there is positive evidence tl 
the appellants was, present a, 
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There is evidence that Raziduzama had a 
strong motive for vengeance on his brother and 
that the other accused were his dependants. 

The evidence is not, perhaps, such as would 
strongly commend itself to minds profession- 
ally trained to weigh testimoney, but for us to 
express any opinion upon its weight would 
be to usurp the functions of the Jury. Rightly 
or wrongly, the people of this country, as do 
the people of England, set a high value on 
trial by Jury as a protection to the liberties 
of accused persons. We have only to see that 
there has been no error of law in the proceed- 
ings and no misdirection to the Jury by the 
learned Judge We have given our most 
anxious attention to this case because of its 
extreme importance and because of the rather 
slender basis of evidence upon which the 
Jury had to go. 
We have listened with earnest attention 
tomthree distinguished Counsel and one 
of ong most trusted advisers among the Vakils 
who practise in this Court, and we find our- 
le to say that the Jury were 
misled either-ky insufficient direction or by 
misdirection. e learned Judge’s charge is 
as exhaustive as its impartial and in the 
written heads before\us, we have not got even 
the whole of what was put, for we find a note 
at each important point. that the evidence 
pro and con was put to the Jury as each came 
up for consideration. N 

As regards the contention that “when eight 
persons are charged with dacoity and four 
areacquitted the charge of dacoity faiis, or, 
to pub it in another way, that the charge 
must specify that there were other persons 
four convicted and the four acquitted, we 
are unable to, accede to any such doctrine. 

The English cases of Queen v. Plummer 
(1), Rex v. Sudbary (2) have nothing to do 
Plummer’s case (1) was a 







2) 2 K. B. 3389; 71 L. J. K. B. 805; 66 J. 

. 'T. 836; 18 T. L. R. 659 ; 51 W. R. 1875 
43. 

484; 91 E. R, 1222; 12 Mod. 262, 
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others engaged with each dacoit. 

The mere fact that the evidence was not 
sufficient to convict four of those actually 
charged would not in any way affect the 
question of the number of persons engaged. 

Here the Jury had evidence before them 
that 10 or 12 persons were engaged. The 
question they had to consider was not whe- . 
ther or not there was a dacoity, but whether 
it was committed by an ordinary gang | 
dacoits of whose recent depredations evidel 
was given in cross-examination for the def- 
or by the accused Raziduzama and his 
tisans out of revenge. 

The fact sworn to in. examin 
in chief by more than one witness 
there were 10 or 12 persons was not Cu 
lenged in cross-examination and the Jud_ 
mentions the allegation that 10 or 11 men, 
were seen with the Bara Kazi that night, and’ 
emphasizes the law, on page 290, that the 
question is purely academical as if there were 
less than five, the common object to commit 
robbery would not fail and on proof of the 
murder each would be liable to transporta- 
tion for life under section 394. But in this 
case the Jury. were clearly right, if they 
believed the evidence, in, holding that there 
were more than five, even if the four men 
who have been acquitted were not there. 
Then as to the omission to call certain 
witnesses, these are the two children aged 8 
or 10, who admitted!v were asked for by the 
dacoits and had mar d to escape before any 
light was lighted and only came back after 
the dacoits had gone. i 

There would, in our opinion, be no justi- 
fication for the. prosecution to subject these 
two delicately nurtured little girls to examina- 
tion in Court on a point upon which they 
could give no evidence, namely, the identity 
of the dacoits. Then there are the witnesses. 
Rannak Ali and Kabir, the neighbours whom 
Chota Kazi is said to have called and who 
did not come. ‘The evidence of Fatemunessa 
would go farto show that Rannak was an ac- 
ecmplice and the prosecution repudiated 
these witnesses. 

The others are an Inspector of the O. I. 
D. and the Alipur Pleader Babu Jagadis, 
who were witnesses for the defence to whom , 
the Bara Kazi referred the Police. 

They certainly could not fe called as 
witnesses for the prosecution, a id the Judge 
gave a full and complete warning tothe Jury 


a 
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as to the inferences they were entitled to draw 
from the keeping back of any witness by the 
prosecution. As regards the alleged omis- 
sions to specifically direct the Jury on the 
points we adverted to at the beginning of this 
- Judgment, wo fail to find any misdirection. 

There was no evidence of alibi to go to the 


Jury. The accused, Bara Kazi, elected to . 


base his defence on the evidence of the pro- 
secution and the learned Judge analysed this 
with the most minute and critical comment. 
Everything which could tell in favour of 
the accused seems to have been put forward. 
The statements of the accused to the Police 
cculd not be used by the prosecution as evi- 
dence. It was elicited in cross-examination, 
to throw doubt on the case for the prosecu- 
tion traversing the alleged alibi. 

This was the evidence that the Jury had 
to consider both for and against the accused 
and it was the only evidence before them, 
and more explicit directions as to the con- 
tradictionsand discrepancies it contained could 
not have been given. The complaint that 
the contradiction between witnesses Nos. 11 
and 12 was not duly emphasized has no mean- 
ing. There is no contradiction in their evi- 
dence as given before the Jury. Witness 
No. 12 contradicted himself as to his evi- 
dence before the commiiting Court and this 
was duly emphasized. The Judge could. not 
say, you must reject what he said before you, 
accept what he said before the Committing 


Magistrate and consider the contradiction.’ ` 


This would be the evidence of witness No. 11. 
Witness No. 12 if disbelieved because he con- 
tradicts himself goes out ‘altogether and the 
Judge left it to the Jury, on his two state- 
ments, whether he could be believed. This, 
in our opinion, was the correct way of dealing 
with the matter, 

The very minuteness of the Judge’s charge 
is urged against it. It is contended that the 
Jury may have been confused and that the 
right way of dealing with the case would 
have been to point out that there were two 
views of the case, either that it wasa gang cf 
dacoity such as had taken place before in the 
neighbourhood or an act of vengeance, and 
considering the weakness of the evidence the 
Jury would be well-advised to inclize to the 
former view. As a matter of fact, the Judge 
‘very carefully pointed out to the Jury the 
evidence the defence had elicited as to pre- 
vious dacoities and that the nature of this 
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dacoity was one of the points they had most 
carefully to consider, and that the circum- - 
stantial evidence pvinting to the Bara Kazi’s 
adherents as the perpetrators should only 
be relied upon ifthe Jury considered that the 
conclusions to which it pointed were incon- 
sistent with any other theory than that of 
the accused’s guilt (pages 292-4). 

As regards the witness, Mokimunessa, 
the Jury had the duty of accepting or reject- 
ing her evidence. Her statement of the way 
she came to give it was a secondary matter 
and would only arise if they had any doubt 
after seeing and heariug her whether she was 
speaking the truth. There might be many 
reasons to induce the witnesses, Yakub and 
Waris Ali, to conceal the fact that they 4 
had been told something by this old lady 
earlier than they new say. a 

But here again the Judge has set on 
the discrepancies and warned the J to 
give them fall consideration. f 

As regards the first, information, it was 
given by a duffadar who knew nothing of 
the alleged perpstrators of the crime and 
ik was nobody’s case that any of these accus- 
ed were mentioned that night. The Judge 
was most careful to point out to the Jury the 
dates and the persons whose statements 
eventually revealed the culprits. 

We find that nothing was kept back from 
the Jury and the defence was again and again 4 
laid before them in a rnthless analysis of the ig Y 
prosecution case. 5 

‘inally, we have to consider the alleged 
misdirection as to the influence of the Bara 
Kazi. 

We think it would have been better if 
the Judge had not referred to the inference 
he made from th Sub-Divisional Officer's 
and the Police \w-Inspector’s evidence in 
this connection. 

Their evidence was that they had had 
difficulty in collecting evidence. They could 
not have been allowed to offer any opinion 
as tothe cause. As a matter of fact, the 
Sub-Divisional Officer drew no suchinference. 
He stated in cross-examination that he knew 
there was great delay in the investigation a 
it was very difficult to secure evidence. 
too, the Sub-Inspector in cross-exami 
said, “I should add that I found th 
the village very unwilling to gi 
and I, therefore, considered it 
proach the woman direct,” 
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Now, reading the charge in the light of 
this evidence, we fiad that what the Judge 
was dealing with was the allegation of 
Mokimunnessa that she was afraid to speak 
before because of the Bara Kazi. The Judge 
then says: “The Sub-Divisional Officer and 
the Sub-Inspector had both indicated that 
the Bara Kazi’s great influence in the locality 
had rendered the collection of evidence 
difficalt, and the Jury (relying on their ex- 
perience of the country) would consider 
whether the reason assigned by Mokimun- 
nessa in this regard might not have consider- 
able truth behind it.” 

The inference from the evidence of the 
Sub-Divisional Officer and the Sub-Inspector 
is clearly that of the Judge. The Jury were 
only asked to draw what inference they 
pleased from Mokimunnessa’s statement and 


Nitheir knowledge of the country, coupled with 


IN 







the indications in the other evidence referred 
to. edid not say the witnesses had deposed 
to the Kazi’s great influence. We do not 
think that this was a misdirection or that it 


could have misled the Jury who 
had the evidence of the Sub-Inspector, 
the last witness but one, and the Sub- 


Divisonal Officer, “the last but nine, fresh 
in their memories. ` 

We have now dealt indetail with the ob- 
jections raised to the Judge’s charge and to 
the law -points involved, and we cannot see 
either that the Judge ‘could have dealt with 


“ the matter more minutely than he has on the 


N ne hand or less exhaustively on the other. 


he case was a difficult one and the Jury 

a special Jury of intelligent, well educated 
men, and they gave, the Judge tells us, the 
most careful consideration to the case. The 
verdict was certainly not perverse and we 
cannot say that the Judge had an_ ason to 
disagree with it. As tothe charge, it seems 
to us, with the minute exception we have 
just referred to, to be allthat acharge toa Jury 
-should be. 

We accordingly dismiss the appeals and 
uphold the convictions and sentences. 
Appeals dismissed, 
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- (s. c. 15 C. W. N. 440.) ~ 
CALCUTTA HIGH COURT. 
Criminan Revision No, 1012 of 1910. 
September 6, 1910. 
Present:—Mr. Justice Holm wood and 
Mr. Justice Doss. 

AKHIL NATH DIT—Accusep—Paritionek 

versus 

JIMPHEROR— OPPOSITE Party. . > 

Arms Act (XI of 1878), ss. 14, 15 and 19 el. (f)— 

Accused made over gun to another a year anda half 
ago—If accused liable to punishment. 

- Where it is proved that a person who kept a gun 

for some time mado it over to another to keep for 


him, he cannot be convicted of an offence under 
section 19 clause (J) of the Arms Act. 


Rule against the order of the, Deputy 
Magistrate of Chaibasa dated May. 24, 1909, 
convicting the petitioner under section 19 
clause P of the Arms Act and sentencing . 
kim to a fine of Rs. 50, an application for the 
revision of which order was refused by the 
Sessions Judge of Singhbum on June 22nd, 
1910. : f ' 
Facts.—On the death -of one Abhiram; 
who had several guns, an inquiry was made 
for them. One was reported to have been 
given to the petitioner, subsequently the 


. gun was recovered from the house of one 


Moheshwar Singh who said that the peti- 
tioner had left the same with a servant of his 
some time ago and had not taken it back, 
The accused said that his son married the 
daughter of Abhiram, the deceased; - that 
Abhiram gave the gun’ to the son of tha ac- 
cused as a dowry; that the accused was- 
then living at Seraikella where no license was 
then required to be taken, that the gun re- 
mained in the house of Abhiram where 
Moheswar Singh’s son saw it and wanted to 
purchase it. The accused was subsequently 
turned out of the jurisdiction of Seraikella. 
As the gun was not with him, he did not 
take any license. | 


The learned Deputy Magistrate said that 
the leaving-of the gun for custody only did 
not appear to him to be plausible. He 
thought that it was made over for sale, and 
that the accused was in possession for some 
time without a license and was guilty under ` 
section 19 of the Arms Act. 

Babu Birbhushan Dutt, for the Petitioner, 

Jgudgment.—oOn the wording of seo- 
tion 19 of the Indian Arms Act, it is clear 
that the only person who can be punished 
under clause (f) to section 19, is the person 
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who has ir his ‘possession or under his con- 
trol any arm in contravention of the provi- 
‘sions of sections 14 and 15, that is to say, 
without a license except in certain tracts or 
tract. Now, it is-clear that if the man has not 
had a gun for one-and-a-half years, he could 
not very well have a license, and whether he 
is liable for any irregularity which was com- 
mitted in respect of this gun during the 
four years previous to its sale to Maheshwar 
Singh’s son cannot be gone into in these pro- 
ceedings. 
The rule is made absolute and the convic- 
tion and sentence are set aside. 
The fine, if paid, will be refunded. 
Rule made absolute. 





(ac. 7 N. L. R. 1.) 
‘NAGPUR JUDICIAT: COMMISSIONER'S 
COURT. 

SECOND Civit Appgat No. 230 or 1910. 
September 6, 1910. 
Present:—Mr. Skinner; A. J. ©. 
APPAJI— PLAINTIFF—APPELLANT 
CETSUS 


KHUSHAL—DEFENDiNT— RESPONDENT. 

Custom —‘Shade right’ — Right running with the land 
cannot be dissociated from the land. 

A ‘shade-right’, or the customary right of the 
owner or occupior of land to compensation for the 
damage done to his cropsby theshade of adjacent 
trees, runs with the land, and cannot be transferred 
independently of the land. 


Second appeal against the decree of the 
District Judge, West Berar, Akola, dated the 
8th December 1909, reversing the decree of 
the Subordinate Judge, Basim, dated the 3rd 
July 1909. 

Messrs S. Ramdas ant 
Appellant. 

Mr. C. B. Parakh, for | the Respondent, 

iudgment.—The right to half the 
produce of certain mango trees which the 
plaintiffs-appellants seek to enforce is admit- 
tedly a ‘shade right,’ d.e., it is not a pro- 
prietary right in half the trees, as their 


4. 0. Roy, for the 


sale-deed of the 2nd April 1906 (which they . 


should have got translated) would seem to 
imply, but the customary right of the owner 
or occupier of adjacent land to compensation 
for the damage done to his crops by the 
shade of trees in the form ofa share of 
their produce. This right has been recog- 
nized in Berar by Obbard, J. O., in Kondba 
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v. Sonba (1), and in the Central Provinces 
by my brother Stanyon i in Udesingh v. Ganeram 
(2). Ido not find in the Berar judgment the 
expression ‘a substantive right runuing with 
the land’ deduced from it by the learned 
Subordinate Judge, but I agree with him. 
that this is the nature of the right, and do 
not understand why, having thus described 
it, he proceeded to allow it to be dissociated 
from the land. The plaintiffs claim to have 
derived it from one Bhagwan, who has 
admittedly retained the land, and only cone, 
veyed to them (under a deed which does not 
accurately describe it) his recurring right to 
claim the customary compensation from 
the owner of the trees, No authority for 
doing so has been shown me, and the nature 
of the right, in my opicion, precludes its 
being thus transferred. I accordingly agree 
with the view taken by the learned District “ 
Judge on this point, and need not decide ee 
question of limitation, 

[ was asked hy the appellants’ , niel 
Counsel to give a decree in this” “suit for 
restitution by Bhagwan cf the price paid to 
him by the plaintiffs for a consideration 
which has failed. But thatis a relief that 
was never asked in the Courts below, nor 
Court-fee paid for it, and which can be 
sought in a separate suit on a different cause 


„of action. 


1 am informed that the plaintiffs are 
Bhagwan’s ‘reverSionary heirs, If so, the 
failure of this suit will not prevent their 
asserting a right to compensation for thé 
shade of the trees in question, when they“are 
occupants of the land now held by Bhs wan, 
put the appeal fails, and must be Mismissed 
with costs. 







Appeal ‘dismissed. 
(1) 3 Berar L. J. 72. 
2) 5 N. L. R. 52; 2 Ind. Cas. 23 k 
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(s. c. 7 N. L. R. 2.) 
NAGPUR JUDICIAL COMMISSIONER'S 
COURT. 

SECOND Civin Apreat No. 418 or 1910. 

October 31, 1910. 
Present:—Mr. Stanyon, A. J. Q. 
DEORAO—PGLAINTIFR--ÅPPELLANT 

: versus 

Musammat BANAI— DEPENDANT 


RESPONDENT. 
Berar Land Revenue Code, 1896, 8. 
sale—Efect of equities—Burden of pr 
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Section 56 of the Berar Land Revenue Code affords 
absolute protection against incumbrances created by 
the ex-occupant of a forfeited holding, to a purchaser 
thereof in pursuance of a sale made under that sec- 
tion, but where no such sale is made, the effect of the 
forfeiture and subsequent acquisition of the forfeited 
property are to be determined with reference to the 
ordinary law, and are, therefore, subject to the control 
of equities arising out of theconduct of the parties. 

Amolal Banechand v. Dhondi, 20 B. 466, 8 Bom. L, R. 
860, referred to. : 

A mortgagee who claims in equity to enforce his 
mortgage against property not mortgaged to him, in 
substitution for mortgaged property which has been 
destroyed, is bound to establish that the destruction 
of the original security took place under such cir- 
cumstances as to raise an equity in his favour, so as 
to fasten his mortgage on property acquired by the 
mortgagorsg after the extinction of his security. 

Appeal rgainst the decree of the Additional 
District Judge, East Berar, Amraoti, dated 
the 22nd February 1910, confirming the decree 
of the Subordinate Judge, Yeotmal, dated the 
llth August 1908. 

Mr. G. P. Dick, for the Appellant. 

ix, J. Mitra, for ile Respondents. 

Judgment. —It is expedient to shortly 
state theMacts of this case, so far as they are 
material ibis appeal. One Bhasker was 
the recorded ‘jaredar of the village of Susani 
in the Yeoimal District of Berar. Living 
jointly with him were his wife, Musammat 
Banai, and his undivided brother, Dhondba. 
On the 25th February TS 1, Bhasker executed 
a deed for Rs. 1,000, in Yavcur of Deorao 
Malhar. Deshmukh, whereby he mortgaged, 
'by way of conditional sale, the D ra village 
above-mentioned. Bhasker, however, failed 
to discharge his revenue obligatiois, and 
on the 17th May 1894, his zjara lease was 

forfeited, and the village became khalsu, 0 
unalienated Jand, under the Berar Revenue 
Code ther in force, which contained the same 
provisions ag are to be found in section 56 
of the 1£96 Code now in force. Thereafter, 
the Collector, acting under powers which 
have wow been repeated in rules under 
section 216 (1), (d) and (e), granted a right 
of occupancy in 18 fields of the said village 
to Dhondba and Musammat Banai. Apparent- 
ly, Dhondba was found to be in personal 
cultivation of these fields when the forfeiture 
f the zara took place: and Musammat 
ai took the place of her insolvent 
and in obtaining a means of future 
ocd. Be that asit may, ihere can be 
as has been found by the Courts 
t the fields were dealt with as 
nd,and were the subject of an 


INDIAN 












OASES. [1911 


occupancy grant by the Collector after 
forfeiture of the zara lease. It was nota 
case of a partial forfeiture which left the 
fields unforfeited with the waredars. There 
is no provision for any such partial forfeiture 
in the whole of the Berar Revenue Law. 
No doubt, under the terms of the tjara lease 
the 2jaredar, on the determination of the 
lease by afflux of time, could have elected to 
obtain eceupancy rights in his home-farm: 
but, where forfeiture ensued upon. default, 
the lease was cancelled in its entirety, and no 
provision contained in it could be made 
operative thereafter. 

On the 19th March 1903, the mortgagee 
Deorao, lodged the’ suit out of which this 
appeal arises, claiming payment of, a sum 
of Rs. 2,000 due on his mortgage-bond of 
25th February 1891, and, in default, 
foreclosure of the occupancy right granted 
in 1894 in fields Nos. 4, 5, 9,10, 11, 20, 30; 
33, 34, 88, 39, 538 ana 54 in Susani, being . 
the 13 fields standing in the names of 
Musammat Banaiand Dhondba. The defend- 
ants originally impleaded were (1) Bhasker, 
(2) Musammat Banai and (8) Dhondba. Both 
Bhasker and Dhondba died during the long 


-perdency of the suit in the first Court, and 


the resulting defendants are (1) Musammat 
Banai and (2) Vasudeo, the minor son of 
Dhondba, who is represented by his mother 
and guardian, Musammat Laxmi. 

The first Court found that Bhasker and 
Dhondba were members of a joint Hindu 
family, with equal shares in the zjara lease 
and that Bhasker executed the mortgage in 
suit as manager of the family property. But 
the same Court also found that the mort- 
gaged property had heen extinguished by 
forfeiture, and that the subsequent grant by 
the Collector to Musammat Banai and 
Lhondba raised no equity in favour of the. 
mortgagee so as to fasten the mortgage 
incumbrance on the said 13 fields. The 
Subordinate Judge, in a thoughtful and 
capable judgment, dealt with the law bearing 
on the case ard in accordance with the 
above findings dismissed the suit on tke 12th 
August 1908, ard threw the cests of the 
defendants, Musammat Banai and Vasudeo, 
un the plaintiff. On appeal by the plaintiff, 
the District Court confirmed the decree of the 
first. Court. Plaintiff has now made this 
second appeal. . 

The main plea urged is that forfeiture had 
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no legal effect on the mortgage-contract 
between the mortgagor and mortgagee, and 
that, although the actual registered <jaredar 
and executant of the mortgage-deed, Bhasker, 
had collusively kept himself in the back 
ground to defeat his creditors, and put 
forward his wife and brother for entry as 
khatedars, the land in suit was the substitute 
which the whole family received for the 
jara right given up by them, and was, 
therefore, liable to the mortgage incum- 
brance. 

Section 56 of the Revenue Code, which re- 
produces the law on this point in force in 1894 
when the forfeiture occurred runs thus:— 

“Arrears of land-revenue due on account 
of land by any landholder shall bea para- 
mount charge on the holding and every part 
thereof, failure in payment of which shall 
make the occupancy or alienated holding, 
together with all rights of the occupant or 
holder over all trees, crops, buildings and 
things attached to the land or permanently 
fastened to anything attached to the land, 
liable to forfeiture; and on such forfeiture 
the Deputy Commissioner may levy all 
sums in arrear by sale of the occupancy or 
alienated holding, freed from all tenures, 
incumbrances and rights created by the 
occupant or holder or any of his predecessors 
in title, or in anywise subsisting as against 
such occupant or holder, or may otherwise 
dispose of such occupancy or alienated hold- 
ing in accordance with any instructions given 
under section 216.” 
` This section almost exactly follows the 
language of section 56 of the Bombay Land 
Revenue Code (Bombay Act V of 1879). 
That being so, the ruling in Amolal Bane- 
chand v. Dhondi (1) “is very much in point. 
In that case’ the defendant, Dhondi, was 
the occupant of a survey number which he 
had mortgaged to the plaintiff. During 
the pendency of the mortgage, the mortgagor 
forfeited bis holding to Government under 
section 56 of the Bombay Code by reason 
of non-payment of the assessment in arrear. 
After the forfeiture, the same land was 
again settled with the defendant npon fresh 
terms. Subsequently to this re-settlement, 
the plaintiff ‘sued to enforce his mortgage 
by a claim for possession of the land. The 
first Court gave him a decree, but the first 


Appellate Court reversed that decree and 
(1) 80 B. 466; 8 Bom. L. R. 860. ; 
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dismissed the suit. On second appeal the’ 
High Court (Sir Lawrence Jenkins, C. J., and 
Batty, J.) ruled that, where the Collector 
recovers arrears of assessment by a sale 
under the provisions of section 56 aforesaid, 

the purchaser at such sale is protected against 

incumbrances and rights created by the oc- 

cupant, or any of his predecessors, or in 
anywise subsisting against the occupant: but 

that where the Collector otherwise disposes 

of the occupancy, the section affords no such 

protection, and the legal relations must ba 

determined by reference to the ordinary 

law. This view of the scope of section 56 

of the Bombay Code, has my entire con- 

currence. |, therefore, hold that section 56 

of the Berar Code, which is to the same 

effect, affords absolute protection, against 

incumbrances created by the ex-occupant 

of a forfeited holding, to a purchaser thereof 

in pursuance of a sale made under the 

section: but where no such sale is made, the 

effects of the forfeiture and subsequent ac- 

quisition of the forfeited property are to be 

determined with reference to the ordinary 

law, and are, therefore, subject to tha 

control of equities arising out of the conduct 

of the parties. No rule under section 216 

(1) (d) of the Berar Land Revenue Code . 
could be legally made in abrogation of such 

ordinary law. 

In the Courts below, and in arguments 
before me, reference was made to the 
decisions of this Court in Harikrishna v, F 
Jaideh (2), Bhuray Brahmin v. Lala Vishwas 
nath (3) and Baliram v. Ram Rao (4). But 


these rulings afford little guidance in the 


present case. The systems of land-revenue 
are so widely different in the Central 
Provinces and Berar, that no safe analogy 
can be drawn from the case’ law of. the 
former for the decision of cases in the 
latter. Moreover, a voluntary extinction 
of a right, by a voluntary transfer or 
surrender, is necessarily on a different footing 
from a forfeiture; for, although a forfeiture 
may be wilfully brought about, or caused by 
an amount of negligence which cannot 
equitably be differentiated from perversity 
such cases are exceptional. Legal princip 
must be based on normality, and forfeitu 


(2) 17 Č. P. L. R. 33. 
(3) 2 N. L. R. 170, 
(4) 4 N. L. R. 57. 
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person who loses his property thereby.’ As 
defined in the above Bombay case, it ordinarily 
implies the loss of a legal right by reason of 
some breach of obligation. The conduct of 
a party who wilfully surrenders, is usually 
different from that of a person who forfeits 
estate which he has mortgaged, regarded 
as a basis for the building up of equities for 
the mortgagee against the mortgagor. ` 
In the present case, the Collector did not 
sell the tjara rights in pursuance of the 
“power given him by section 55 of the Berar 
. Revenue Code. The village has become un- 
alienated land in the hands of Government. 
Inasmuch as Government is entitled to- sell 
the same, itis, a fortiori, entitled to retain 
the same free from the plaintiff’s incumbrance, 
and plaintiff has wisely abstained from any 
attempt to follow the village with his mort- 
gage. What heseeks to follow, as a sub- 
atitute for his original security, is the right 
of occupancy given to Dhondba and Musam- 
mat Banai, under a fresh grant made sub- 
sequent to the forfeiture. This claim is 
_governed by the equities arising out of 
the conduct of the parties to the morb- 
gage. The first Court has found, but it 


has not yet been finally decided, that 
Dhondba was a mortgagor. Musammat 
Banai certainly was not a mortgagor. 


But let it be assumed that both Dhondba 
and Musammat Banai were co-mortgagors, 
and that the occupancy grant in their names 

was in facta grant to all the three mort- 

agors. Dces any equity arise under which 
fhe fields now given to them can be made 
subject to the mortgage? I think nob. | In 
the Bombay case the High Court referred 
back tha following issues for determination: — 

. “(1) Has the defendant, by availing 

hiinself of his position as khate/ar, 

gained an advantage in derogation 

-of the rights of the plaintiff, or 

otherwise by his conduct created 

au equity in favour of the plaintiff ? 

(2) If.so, is the plaintiff entitled to any, 
and what, relief ?” 

It is obvicus that the first of the above 
questions, if asked in the present case, would 
ave to be answered in the negative; and the 
e reply to the ‘second would follow. 














bers ct his’ family, forfeited their 
Bis wilfully. with intent to defeat 
’s claim as mortgagee. I have 
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js nothing to show that Bhasker, or. 
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no doubt that such forfeiture,- by whatever 


misfortune or mismanagement caused, was 


a result which they would have liked to 
avoid. At any rate, the plaintiff, who 


. claims in equity to enforce’ his mortgage 
against property not mortgaged to him; in. 


substitution for mortgaged property which 
has been destroyed, was bound to establish 
that the destruction of the original security 
took place under .such ‘circumstances as to 
raise an equity in his favour, so as to 
fasten his mortgage on property acquired 
by the mortgagors after the ‘extinction 
of his security. 
kind. On the, other hand, he could, by 
assisting the mortgagors to pay up the arrears, 


or by taking possession of the village and, 
` himself paying up the arrears, have prevented 


forfeiture and preserved his security. He 
did nothing of the kind, and the mort- 
gagors lost: iheir property., Such con- 
tributory negligence is fatal to any equity 
in his favour. 
fresh start to earn a livelihood by the 
labours of their hands. They may have 
remained—no doubt they did remain— liable 


as debtors to-pay the mortgage money until - 
the debt, as such, became barred by time, 


but there seems to -be no equity entitling 


the mortgagee in this particular case, to. 


fasten his incumbrance on the land which 
his mortgagors now occupy for a liveli- 
hood under an entirely fresh grant in no 
way forming part or residue of the mortgage- 
interest. 
know the conditions of the tenure mortgaged 
to hit, or its liability to forfeiture; and he 
doss not seem to have acted with due diligence 
forfeiture. He 
must take the ‘consequences. In my opinion, 
the case has been rightly decided by the 
Court below, and this appeal, is, therefore, 
dismissed with costs. ‘ 
Appeal dismissed, 


(s. c.7 N- L. R. 8-) 
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Subsequently, they made a. 


The plaintiff cannot say he did not. 
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SUNDER V. SITARAM. 
Surrender of portion of a holding with consent of land- 
lord, validity of. 

The rule referred to in, Sarjuprasad v. Muratlal, 14 
C. P. L. R. 33, is clearly to prevent atenant from 
giving up portion of a holding without the landlord’s 
consent, but where a landlord has accepted tho 
surrender of a defined portion of a holding and allow- 
ed the tenant to continue as tenant of the remaindor 
on a defined rent, thetenant cannot ke allowed to 
resile from the transaction. 


Second appeal against the decree of the 
District Judge, Bhandara, dated the 7th 
- March 1910, reversing the decree of the Man: 
sif, Bhandara, dated the 11th October 1909. 

Mr. S. R. Pandit, for the Appellant. 

Mr. 0. B. Parakh, for the Respondent. 

Judgment.—tThe facts of this case, as 
fi.und by the learned District Judge, are that 
the plaintiffs, respondents inthis Court, sur- 
repđered to the landlord five out of the seven 

Ids that constituted their oceupancy-hold- 


ing, and that the landlord leased out two of. 


the fields, those in dispute in this suit, to 


the defendant, appellant in this Court. 
The history of the fields was not 
very clearly stated in the District 


Judge’s judgment, but now that all the 
records have been produced it appears that 
in the original setilement the two fields in 
suit formed one holding, and five other 
fields formed another holding. It is also 
clear that ever since the subsequent. settle- 
ment all the seven fields have been held 
as one holding. The five fields surrendered 
by the plaintiffs to the landlord compris- 
ed the two fields in suit which originally 
formed one holding, together with three 
of the five fields which orignally formed 
the other holding. The finding that all the 
seven fields at the time of the surrender 
formed one holding is the only finding that 
-could be arrived at on the records, and 
the appeal must be decided on the basis 
that the plaintiffs surrendered five fields 
forming only a portion, but an ascertained 
portion, of their holding. The plaintiffs 
based their suit for possession of the two 
fields on the allegation that they had not 
surrendered any fields to the landlord, but 
had themselves leased the two fields in 
suit to the defendant, but it has been 
found that there had been a surrender of 
the five fields by a written deed of sur- 
render. 

The learned District Judge has decreed 
plaintiffs’ claim on the ground that the 
surrender of portion of a holding is void 
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y 

and not binding on the plaintiffs. In 
arriving at this view of the ‘law he has 
relied upon the ruling in Sarjuprasad v. 
Muratlal (1). That was a case in which 
a tenant surrendered an undefined and un- 
definable three-quarters portion of his hold- 
ing to one of several co-sharer landlords 
and it was held that such a surrender did 
not give that co-sharer a right to sue his 
co-sharers for khas possession of three-fourths 
of the holding. Jt was a case in which 
no surrender had been accepted by the 
proprietary body as a whole. It is argued 
in appeal that while a tenant has no 
right to surrender a portion only of his 
holding and cannot claim to do so, the 
landlord,(or body of landlords), may ac- 
cept’ such a surrender if it pleases him to 
do so, the 1ule against the surrender of se 
portion of a holding being for the ad- / 
vantage of the landlord. It is pointed ont 
for ‘the respondenfs that clause 26 of the 
Central Provinces Tenancy Bill og 1880 
contained the words: “No tenant shall be 
entitled to surrender a part only of his 
holding except......... with the consent of 
his landlord” but that this provision as to 


the landlord’s consent is omitted from sec- 


tion 33 of the Central Provinces Tenancy 
Act of 1883 and from section 35 of the 
existing Tenancy Act. On the other hand, 
it is pointed out that the ‘express provision 
againsb the snirender of portion of a hold- 
ing contained in section 83 of the North- 








in the words: “but he (the tenant) sh 
not be entitled to surrender a portion,énly 
of his holding”, is not re-prodaced An the 
Central Provinces Tenancy Act. I Mave no 
doubt that the view expressed yin Sarju- 
prasad v. Muratla} (1), that aé against the 
landlord a surrender of a fractional share 
of a holding is not a legal surrender. is 
the correct view; but this is a very 
different thing from holding that a land- 
lord may not accept a surrender of a defined 
share consisting of certain fields separately 
assessed with rent in a holding. In the cases 
cited in Sarjuprasad v. Muratlal (1) there is 
no decision that a landlord and tenant ma 
not agree for the tenant to give upa defi 
portion of a holding with an agree 
as to whatrent is to be paid for the re 


and it appears to me that such ay 
(I) 140. P. L. R. 33. 
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ment made by mutual agreement between 
the parties is not to be distinguished from 
a surrender of the entire holding with a 
fresh lease of some of the fields which 
comprised it. In Waris Khan v. Daulat 


Khan (2), it was held that a tenant who. 


relinquishes a portion ‘of his holding does 
so at his peril and continues liable for the 
rent, 
a portion of the holding and re-lets it 


the tenant is no longer liable for the rent. 


of the portion so let. The rule referred to 
in Surjuprasad .v. Muratlal (1) is clearly 
“to prevent a tenaut from giving up por- 
- tion of a holding without the landlord’s 
consent, but where a landlord has accept- 
ed the surrender of a defined portion of a 
holding 
tinue as tenant of the remainder on a 
defined rent the tenant clearly cannot be 
aiiowed to resile from the transaction. For 
these.reasons I considér that the plaintiffs 
are A pees to recover the fields which 
they surfendered, and I dismiss their suit 
with costs Nn all Courts. 


Suit dismissed. 
(2) 25 A. 77. 
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MULOHAND Prana Rusroxvast, 
Berar Land Revenue Code, 1896—Forfeiture of rights 
on non- payment of revenue—Re-grant— Improvement 
— Co-sharers—Rights inter se. 

-When under the Berar Land Revenue Code a co- 
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sharer in a holding has caused by his own default a. 


forfeifure of the rights of himself and his co-sharers, 
“ and subsequently obtained a re-grant of the holding, 
whether by a timely payment which averted sale, or 
by buying it in at a sale, he is bound by a well- known 
rule of equity to hold the estate thus acquired in trust 
for his co-sharers as well as himself, and cannot use 
ig own neglect of. duty to defeat their title. 
co-sharer, who has incurred expenditure on repair 
provement of the common property, can claim a 
e contribution for it from his co-sharers if ha 
intend to benefit them grotuitosly, and they 
ed by bis act. 
gainst the decree of the Addi- 


t Judge, West Berar, Akola, 











but that if the landlord takes over - 


and allowed the tenant to con-- 
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dated the 30th. October. 1909, reversing 


the decree“of the Munsif, Malkapur, dated ° 


the 4th February 1909. 


Mr. M. Chuckerbutty, for the Appellant. 

Mr. 0. S. Naidu, for the Respondent.’ 

Judgnent.-_The plaintiff Mulchand 
sued as vendee of the defendant Sukha- 
ram under a registered sale-deed of the 
14th April” 1903 for possession of a one- 
fifth share of survey No. 4 of mauza 
Jamthi, in the Buldana District of Berar. 
His claim was admitted by his vendor, 
but resisted by the defendant Shankarlal, 
who has admittedly been some time in 
possession of the land in question as a 
co-sharer of Sakharam, but who claimed 


to have acquired a title by adverse posses- | 


sion, The first Court dismissed the plains 
tiff’s suit, but the lower Appellate Court 
held that Shankarlal’s possession had been 
that of a tenant-in-common, and not adverse, 
and gave the plaintiff an unconditional 
decree for possession. Shankarlal appealed 
to this Court, -and his appeal was argued 

on two grounds only, viz :— 
(1), tat an order of the Deputy Com- 
missioner, Buldana, of the 10th 
October 1901 directing -sale of the 


hélding in question .for arrears of ' 


land-revenne operated as a for- 
feiture of the rights of Sakharam 
and 

(2) that Shankarlal was entitled ‘to 

compensation for 
effected by him to the land in ques- 
tion, whilst in possession thereof 
‘as a tenant-in-common. ` 
_ The following judgment 
ed :— 

The defendant- appellant’ s learned Counsel 
relies on my decision in Ram Lal v. Nago 
(1), that under section 56 of the Berar 
Land Revenue Code the existence of arrears 
works a forfeiture, and argues from this 
that the m'er“: existence in the year 1¢01 
of arrears in respect of the holding in ques- 
tion, whether it was actually sold or not, 
destroyed the plaintifi’s right. But that 
was a case 
between thé former 
chaser at an auction-sale. This isa ques- 
tion between co-sharers. And though. it is 
by no means clear from the. revenue pa- 


(1) GN. I. R, 35; 2 Ind, Cas. 26. , 


improvements ° 


was deliver- 


in which the question was - 
holders and the par- , 


am 
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pers on the’ record, whether sale actually ` 
took place, or was averted by a timely pay- 
ment, even this is immaterial, for the 
appellant was, I find, himself the khatedr, 
primarily responsible for the payment 
‘of the Government-revenue. If, therefore, 
by his own default he caused a forfeiture 
of the rights himself and his co-sharers 
and subsequently obtained a re-grant of 
the holding whether by a timely payment, 
which averted sale, or by buying it in at 
a sale, he is bound by a well-known rule 
of equity to hold the estate _ thus *acquired 
in trust for his co-sharers as well as him- 
“self, and cannct use his own neglect of 
duty to defeat their title (see Snell’s 
Equity, 13th Edition, pages 118 to 120). 
He might, no doubt, have claimed contribu- 
tion from them, and that the amount he 
paid on their behalf should be a charge in 
his favour on the holding. But he has 
not claimed this, and if the plaintiff ‘has 
not been receiving his share of the profits, 
it is not clear that he is bound to pay 
now his share of the Government revenue 
of the year I°01 any more than that of 
any other year. I do not, therefore, think 
it necessary to make payment by the 
plaintiff of his share of the Government 
revenne of that year a condition precedent 
‘to his obtaining possession of his share. 

The only other question pressed before 
me was that of the appellant’s right to 
claim a contribution towards his expendi- 
ture on improvements, but though the 
appellant’s learned Counsel pressed the point, 
he was unable to refer me to any author- 
ity onit. One is, however, referred to by 
the lower Appellate Court, the decision 
of the Madras High Court in Dumodara 
Mudaliar v. Secretary of State for India (2), 
in which both English authorities bearing on 
the point, and the provisions of section 70 of 
the Contract Act are discussed. The learned 
District Judge is clearly wrong in holding 
that ihe appellant was in respect of the 
plaintiff’s share a trespasser, and this view 
is inconsistent with the view he has taken 
in an other part of his judgment, that the 
appellant’s possession was not adverse to 
the plaintiff. The defendant was a tenant- 
in-common in possession of the property; 
and though in England a tenant-ir-common 


could not at common law recover from his 
(2) 13 M. 88. 
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co-tenant any part of money, which he had. 
voluntarily expended on repair or improve- ` 
ment of the common <property, the judgments 
of the Court’ of Appeal affirming this 
view in Leigh v. Dickeson (8) show that 
the tenant, who had incurred such expen- 
diture, had a remedy in equity on a suit 
for partition. Cases‘in which compensation 
for such expenditure has been given by 
the Court of Chancery are In re Jones (4) and 
In re Cook’s Mortgage (5). And section 70 of 
the Contract Act goes, as has been pointed 
out by the learned Judges of the Madras 
High Court in the case already cited some- 
what beyond ihe: English law. This case 
must, tkerefore, be remanded to the lower 
Appellate Court for trial of the issues:— $ 
(1) What expenditure did the defendant ra 
Shankarlal incur on improving the 
holding in question, and when? 
(2) Did be intend todo so gratuitously? 
(3) Does the effec of the improvements 
or any part of it still continue? And 
by what amount will” the hold- 
ing be more valuable at the 
commencement of the next argicul- 
tural year than it would have been 
if the expenditure had not been 
incurred? 

Findings on these issues should be return- 
ed by the end of October next. Seven days 
will be allowed from thé, Ist November for 
filing objections, and the appeal further 
heard here on the 14th November. oe 
parties are only entitled to a further Jo 


` portunity of adducing evidence in so 


the issues now framedopen ground not =e ‘ed 







by the .3rd issua in the first Cofirt, and 
not as to the amount spent. h 
(3) 15 Q. B. D. 60; 54 L. J. Q. B. 18462 D. T. 790, 


33 W. R. 538. 


(4) (1893) 2 Ch. 461; 62 L. Jy . 996; 3 R. 498; 69 
L. T. 45. 


(5) (1896) 1 Ch. 928; 65,1 J. Ch. 654; 74 L. T.6852; 
44 W. R. 646. 
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Conditional decree for sale or foreclosure—Interest sub- 
sequent to the date fived—Court rate only allowed. 

Interest subsequent tothe date fixed for payment 
by a conditional decree for sale or foreclosure should 
be allowed atthe Court rateon the whole sum due 
including costs instead of at the contract rate on 
the morigage-money. 

Second appeal against the decree of the 
Jivisionel Judge, Chhattisgarh Division, dated 
the 8th September 1909, confirming the de- 
cree of the Subordinate Judge, Raipur, dated 

< the 30th September 1908. 

Mr. S. Y. Deshmukh, for the Appellant. 

Mr. G. P. Dick, for the respondent. 

Judgment.—The question whether 
the payment of Rs. 336 was made towards 
the mortgage-debt in question is one of 
fact, and no cause has been shown me for 
reviewing the finding of the lower Appellate 
Court. Nor is there any valid ground of 

ppeal on the question of tender, for the 
finding as to the Rs. 836 being against 
the \appellant, more, than the amount ten- 
dered was due at the date of the alleged 
tender of Rs. 650. And the appellant was 
admittedly only willing to pay that amount 
if it was accepted in full satisfaction, 
acondition he was not justified in imposing. 

There is also no ground for interference 
with the contract rate of interest up to the 
date fixed for payment by the first Court; 
but the question of interest subsequent to 
that date stands on a different footing, and 
though the bond in this case expressly pro- 

`< vides for interest at the contract rate 
“ap to realization. 1 am constrained by the 
désisions of their Lordships of the Privy 
Council in The Maharaja Bhartpur v, Rani 
Kanno Dei (1), Sunder Koer v. Rat Sham 
-Krishen (2) and Raja Gokuldas v. Seth 

" Ghasiram WB) to hold that interest subse- 
quent to the date fixed for payment by a 
éonditional decree for sale or foreclosure 


stands on a differentfooting, and should be ` 


allowed at the Court\.rate on the whole 
sum due including costs, instead of at the 
contract rate on the mortgage-mouey. Those 
cases are, it is true, all cases in which the con- 
ditional decree was one for sale, and there is 
ifference between such cases and a case 
foreclosure, which that before me is, as 


eformer the formalities of sale -may, 
3 A. 181; 28 1. A. 35. 

1,160 at P. 161; 4 A. L. J. 109; 11 0. W.N. 
À J. 106; 17 M. L. J. 43; 9 Bom. L. R. 304; 
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without any express extension of time being 
granted ‘on the judgment-debtor’s applica- 
tion, cause delay in realization of the 


. decretal debt, for which it is only fair that 


the mortgagee should be compensated by re- . 
ceiving interest, whereas in a foreclosure case 
the morfgagee’s .interest can be sufficiently 
safeguarded by the Court's imposing fair 
terms as to interestunderthe provision of sec- 
tion 87 of the Transfer of Property Act, if it 
grants any extension of the time allowed for | 
payment. But this point has been noticed by 
their Lordships in their judgment in The 
Maharaja of Bhartpur’s case (1), in which they 
remark (at page 193) “It must be admitted 
that the language of section 88 is calculated 
to cause difficulty, anda sort of difficul 
which is a common cause of conflict i 
judicial interpretations of new statutes, It 
looks as if the draftsman of the Transfer 
of Property Act had overlooked the differ- 
ence between a foreclosure and a sale, and 
had forgotten that in the former case interest 






- stops because the mortgagee gets the pro- 


perty in lien of his debt, whereas a sale must 
be subject to some substantial delay, and in 
many cases is subject to long delays.” The 
distinction, therefore, must be taken to have 
been present to their Lordships’ minds when 
in Sunder Koer v Rai Sham Krishen (2) they 
followed their decision in The Maharaia of 
Bhartpur’s case(1) and agreed with the High 
Court of Calcutta in allowing interest after 
the fixed date at the Court rateand not at the 
mortgage rate, and, though the case was one 
of sale, laid downin general terms equally 
applicable to a foreclosure case, that the 
scheme and intention of the Transfer of 
Property Act was that a general account 
should be taken once for all, and an aggregate 
amount be stated in the decree for principal, 
interest and costs due ona fixed day, and that 
after the expiration ofthat day, if the property 
should not be redeemed, the matter should 
pass from the domain of contract to that of 
judgment, and the rights of the mort- 
gagee should thenceforth depend not on the 
contents of his bond, but on the direc- 
tions of the decree. This is a dicision - 
binding on me, and which I have followed 
in a sale case in Sheoppa v. Rukhma (4) and 
as I am unable, in view of the passage I have 
cited from their Lordships’ previous decision, 


and the generality of the expressions used in 
(4) 5 N. L. R. 37; 2 Ind. Oas 27, 
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the decision in question, to distinguish: cases 
of foreclosure, I must follow it in this case 
also despite the express provision in the’ 
plaintiffs-respoudent’s .bond that “TE a suit is 
filed I will pay interest as above from the 
date of the institution of the suit to the date 
of re-payment of the money.” ae 

. For the reasons I have indicated, the decrees 
ofthe Courts below must be modified by 
omission of the direction that future interest 
on Rs. 1;668-7-0 is allowed at Rs. 2 per cent. _ 
per mensem from the date of suit till 
realization, and substitution of a ‘direc- 
tion that simple interest at Rs. 6 per 
cent. per annum be paid on Rs. 2,456-6-9, 
‘being the . total amount found due 
by the first Court including costs, from the 
30th March 1909, the date fixed by that Court 
for payment, to the 30th September next, 
which will be substituted as the date fixed 
for payment, and thereafter until realization. 
If, however, any further extension of the time 
for payment is-granted, it will be open to the 
Court of first instance to impose such ‘terms 
as ib thinks fit, and, in so doing, to take into 
consideration the provisions of the mortgage- 
deed. Costs inthis.Court, andin the lower 
_ Appellate Court will be borno as incurred, 





| (cT NL R. 17.) 
- NAGPUR JUDICIAL COMMISSIONER'S 
` COURT. 

Seconp Orvit APPEAL No, 702 or 1909. 
December 17, 1910. 
Present:—-Mr. Batten O. J. O. 
BHIKAJI—Derexvant—APPELLANT 

versus i 
TUKARAM— PLAINTIFF — RESPONDENT. 
Central Provinces—Tenancy Act (XI of 1898), ss. 49 
„and Bi—Rent—Private agreement—Superseded by 
settlement. 5 A : 

Sections 49 and 51 of. the Central Provinces 
Tenancy Act must be read together, and their united 
effect is that a private agreement, not inconsistent 
with the Act, as to the rent payable, may be given 
effect to until the next settlement, but atthe next 
settlement the agreed upon rate of rent is superseded 
by the rate fixed by the Settlement Officer. 

Second appeal against the decree of the 
District Judge, Wardha, dated the 16th July 
1909, confirming the decree of the Additional 


‘Judge to the Court of Munsif, Wardha, dated’. 


` the 15th March 1909. 
Mr. J. C. Ghosh, for the Apppellant. 
` Mr. J. Mittra, for the Respondent. 
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-Judgment.—lIn 1835 there was an 
imperfect partition between the parties and 
the other co-sharers of an 8-anna share in 
Kasba Andori in the Wardha Taksil, and the 
two fields in suit which were described as 
malik wahid of the defendant-appellant fell 
into the plaintiff's khel. By a mutual “agree- 
ment between the parties, the fields were 
retained in tenant-right by the defendant who 
is thus an ex-proprietary tenant. A similar 
arrangement was made as regards the plain- 
tiffs fields which fell into the defendant's 
khel. The rent for the fields was agreed upon 
between the parties, and not fixed by the 
Deputy Commissioner under section 136-N 
(2) of the Land Revenue Act. The plaintiff 
gave a written lease of the fields including the 


has been separated, your fields as described 
below have fallen into our khel, we wi 

never eject you from the fields and ngr 
increase the rent thereof, we have given” the 
fields to you to cultivate for ever on the jama 


~ 


noy paidas detailed below :— ~ 
> Rs. a p. 
No, 26. 14 0 0 
No, 21/3 17 8 0 
31 8 0 


At the subsequent settlement the Setile- 
ment Officer fixed therent of these two fields, . 
classed as occupancy fields, at Rs. 63, and 
the defendant has been paying that rent 
without objection until recently. , The plain 
tiff has sued the defendant in this suit for’ 


rrent for faslis 1312, 1313 and 1314 at 


the usual- rate of Rs. 68 a-year. The-defend- 
ant raised the defence that he is liable to pay 
rent at the contract rate of Rs. 31-8.0 a year, 
irrespective of the rent fixed At settlement. 
This defence was overruled ba both the lower 
Courts and a decree for’ the full 

4 amount 
claimed has been given. The defendant ap- 
peals to this Court. The chief argument put 
forward fcr the appellant is that section 49 
of the Tenancy Act (section 44 of the former 
Act) does not contain tne words “ notwith- 4 
standing any contract to the contrary ” , whic 
word, or words to the same effect, occur 
sections 15,16, 17,24, 45,52 and 69 -of 
Act. It is argued that the omission i 
tional and significant and shows tha: 
should be given effect to. I agr 
learned District Judge that thj 
be sustained, Section 49 an 
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be read tugether, and their united effect is 
thata private agreement, not inconsistent 
with the Act, as to the rent payable, may be 
given effect to until the next setttlement, but 
at the next settlement the agreed upon rate 
of rent is superseded by the rate fixed by the 
Settlement Officer. The Tenancy Actis ex- 
haustive as regards the various classes of 
tenants, vide Durga Patel v. Ganpati Patel (1), 
whereas if the appellant’s contention were 
upheld he would be holding under a tenure 
not contemplated by the Act. Tor itis one 
of the incidents of an occupancy-tenant’s 
tenure that the rent is fixed by the Settle- 
ment Officer at the time of Settlement. The 
words “ notwithstanding any contract to the 
contrary” are omitted in section 49 because 
they would be superfluous since the section 
defines ‘ihe only way in which the rent of an 
égcupancy-holding is to be fixed at the time 
of Anew Settlement. It is, therefore, quite 
clear that the defendant is bound to pay rent 
at the rate fixed by the Settlement Officer, 
notwithstanding the previous contract to 
the contrary. For these reasons, the appeal is 
dismissed with costs. F 


/ 


Appeal dismissed. 
(1) 9 C. P. L. R 27. 





| (8.6.7 N. L. R. 19.) 
NAGPUR JUDICIAL COMMISSIONER'S 
N COURT. 
c. MISCELLANEOUS Civic APPEAL No. 36 or 1910. 
av November #0, 1910. 
Present:—Mr. Batten O. J. C. 
‘\ JAMNADAS— APPELLANTI 
N versus 
VINAYAK~— RESPONDENT. 
Provincial Insolvency Act (III of 1907), ss. 16 (4), 

44 (2) (ce)—Piryperty — Personal earnings—-Earnings 

between adjudication and discharge. 

The word ‘property’ in section 16 (4) of the Pro- 
vincial Insolvency Act (III of 1907) is not intended 
to exclude personal earnings, over and above what 
is necessary for tho debtor’s adequate support. 

In re Roberts, (1900) 1 Q. B. 122; 69 L J. Q. B. 19; 
48 W. R. 132; 81 L. T. 467; 16 T. L. R. 29; 7 Manson 
5, and In the matter of O. M. J. Donaghue, 19 B. 232, 
referred to. 









ings, and a fortiori the Court can make an order 
arnings after adjudication but before discharge, 


llaneous appeal against the order of 
pet Judge, Wardha, duted the 28th 


hyankar, for the Appellant. 
t.—In this case the re- 
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spondent has been adjudicated an insolvent 
under section 16 of Act TII of 1907. He is 
a petition-writer,and one of the scheduled 
creditors, the present appellant, applied that 
the respondent's earnings asa petition-writer 
should be produced before the Court and 
that his registers should be produced to show 
what are his earnings. The application was 
one to be dealt with under sub-section (4) 
of section 16 of the Act. The District Judge 
has dismissed the application saying: “No 
such application can be entertained. Under 
section 16 (4) only the insolvent’s property 
acquired by or devolving on the ingolv- 
ent after the date of the adjudication 
vests in the Receiver or in the Court and 
‘not his earnings.” This appears to me to 
state the law too widely. The proper rule 
appears to bethat only such personal earn- 
ings shall vestin the Receiver as constitute a 
margin beyond what has been required for 
the insolvent’s adequate personal support and 
that of his family [In re Roberts (1)]. This 
view has been taken in In the matter of 0. M. 
J. Donaghue (2). The provisions: of Act 11 
and 12 Vict. ©. 21, sections 7 and 27 were in 
question in that case, but it does not appear 
to me that the word ‘ property’ in section 16 
(4) of Act III of 1907 is intended to exclude 
personal earnings, over and above what is 
necessary for thedebtor’s adequate support. 
Under section 44 (2) (c) the Court when 
giving an order of discharge may make 
conditions as to future earnings, and it seems, 
to me that a fortiori the Court can make an 
order as to earnings after adjudication but 
before discharge. For these reasons, I setaside 
the order appealed against, and direct the 
District Judge to dispose of the applica- 
tion with reference to the above remarks. 

(1) (1900) 1 Q. B. 122: 69 L. J. Q. B. 19:48 W. R. 


182; 81 L. T. 467; 16 T. L. R, 29; 7 Manson 5. 
(2) 19 B. 282. 





(s. c. 7 N. L. R. 20.) 
NAGPUR JUDICIAL COMMISSIONER'S 
COURT. 

Seconp Civiu Appear No. 397 or 1609, 
November 8, 1909. 
Present:—-Mr, Skinner, A. J. C. 
GANGADHAR RAO—DEFENDANT— 
APPELLANT 
versus 
Raja LAXMAN RAO—Ptarntier— 


RESPONDENT 
Central Provinces Tenancy Act (XI of 1898), s 41— 
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Mortgage —Absolute occupancy-holding along with other 
property—Court cannot apportion charge. 

Tf an” absolute occupancy-holding is mortgaged 
without notice to the landlord, the fact that other 
property, moveable or immoveable, is included in the 
mortgage, does not entitle the mortgagee for the 
purpose of upholding the mortgage to ask the Court 
to value such other property, apportion the mortgage- 
debt between it and the absolute occupancy-holding 
in proportion to their values, and thus reduce the 
charge on the absolute ocoupancy-holding within the 
limit prescribed by section 41 of the Tenancy Act for 
a mortgage without notice to the landlord. 

Beni Parshad v. Dharamdas Kalar, 11 C. P. L. R. 17, 
distinguished. 

Second appeal against the decree of the 
District Judge, Bhandara, dated the 3rd April 
1909, confirming the decree of the Munsif, 
Sakoli, dated the 4th December 1908. 

Mr. Raghunath Rao, for the Appellant. 

Judgment.—this isa suit by a land- 
lord fora declaration that a mortgage for 
Rs. 199 of two absolute occupancy-holdings 
in mauzd Pohra of the Bhandara District, 
the rent of one of which is Rs. 11-4-0, and of 
the other Rs. 11 only, be declared void as 
having been made without the notice to him 
required by the second clause of section 41 
of the Central Provinces Tenancy Act. The 
principal amount secured exceeds eight times 
the rental of the holdings nor is anything 
gained by apportioning the debt between the 
two holdings in the manner allowed by 
Ismay, J. C., in Bent Parshad v. Dharamdas 
Kalar (1), as therent of the two holdings 
being practically equal, the proportion- 
ate excess of the mortgage-money over eight 
times the rental, would, if the debt were ap- 
portioned between the two holdings, remain 
almost the same as against each separately. 
But ib is contended on the defendant’s behalf 
that a house and various items of moveable 
property, which have also beenincluded in the 
mortgage, should be valued, and their value 
excluded (on theanalogy of the apportion- 
ment allowed by Ismay,J.C.), and that in 
this way the absolute occupancy-holdings 
should be held to have been mortgaged for 
Rs. 75 only. 

The first Court held that the mortgage- 
debt was indivisible; that if apportionment 
were allowed the whole debt should be re- 
‘garded as charged in the first instance on the 
jmmoveable property; that the value of the 
house was difficult.to ascertain, but that even 
ifit was Rs. 40 as alleged by the defend- 
ant the mortgage-money would still ‘accord- 

(1G P. LR 17. 
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ing to the plaintiff’s calculation’ (7. e., I sup- 
pose, including interest for the first five years 
exceed eight times the annual rent of the 
holding. It accordingly decreed the mortgage 
of the absolute occupancy-holding void as 
against the plaintiff, and gave him costs. 


The defendant appealed. His first ground i 
of appeal was ‘that the lower Coart should 
have held that the mortgage can be split up 
for determining whether the transaction re- 
quired the consent of the lardlord or not, as 
the mortgage-deed included other property 
than the absolute occupancy fields in respect of 
which the present suit has been brought.’ 
And the learned District Judge has there. 
upon observed that reliance was placed on 
Bent Prashad v. Dharamdas Kalar (1), and 
that this proposition was frankly admitte 
by the learned Pleader for the respondent aad 
is, I think, quite sound [see also Thandavan 
v. Valliamma (2)]. The Madras decision 
referred to [Thaniavan v. Valliamma (2)] 
deals with very different question of the vali- 
dity as to matters not requiring registration 
of a document, which, in ĝo far as it affects 
immoveable property, is void for want of re- 
gistration, and I am unable to see its bearing 
on the connection with which it has 
been cited. The learned District Judge pro- 
ceeded to accept the first Court’s view that the 
mortgage” was, primarily at any rate. one of 
immoyéable property and to hold that ‘ that 
being so, the debt secured by the absolute 


Lo . . 
occupancy-holding with the 5 mal peat so 





would exceed eight times the annual pent’ so 
dismissed the appeal. 

va 

The defendant has come áp 

appeal, and it is contended oy his behalf that 
the Courts below have ngly excluded the 
hypothecation of moveables from consideration 
in apportioning the mortgage-debt, and should 
by taking them into account, have reduced 
the charge on the absolute occupancy- holdings 
within the limit prescribed by section 41 
of the Tenancy Act fora mortgage witho 
notice to the landlord. I am unable to ac 
this contention. The ruling in Beni P 
v. Dharamdas Kalar (1) is o 
regard to which I feel a good 
difficulty, but I am not calle 
decide in this case whether 1 


it, as what the defendant as 
(2) 15 M. 336. 


in second 
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though neither the Courts below nor the 
plaintiff's Pleader in the lower Appellate 
Court seem to have recognized the fact, is 
that we should go a good deal beyond the 
rulirg in that case in the direction of 
making a new contract for the parties. In 
that caso the mortgage-debt was allowed to 


be distributed between two holdings, the. 


rents of which were known, and were pro- 
bably stated in the deed itself. One of them 
only was an absclute occupancy-holding, and 
the other not, but the analogous case would, 
in my opinion, be an apportionment between 
the two absolute occupancy-holdings mort- 
gaged in the present case, and no authorily 
hasheen shown me for extending the doc- 
trine of apportionment, so as to require the 
Courts, when any other property moveable 
cr immoveable is mortgaged along with an 
ansolute cecupancy-holding, to value such 
property, and apportion the mortgage-debt 
xitand the absolute oceupancy-hold- 
ortion to their respective values. 
If this was\ the intention of the Legislature, 
a proviso to ts effect should have been 





perties are hypothecated as adttional secu- 
rities to justify my finding that ‘the whole 
debt is nota charge on them, or adding a 
roviso to the terms of the Tenancy Act 
nacted by the Legislature. I must, thare- 
ough for somewhat different reasons 
to those\which prevailed with the learned 
District Judge, uphold the decree appealed 
against, so thig appeal fails, and is dismissed 
with costs. 






N Appeal dismissed, 


(s. ©. 7 N. L. R. 23.) 
NAGPUR JUDICIAL COMMISSIONER'S 
COURT. 
Sreconp CivIL APPEAL NO. 749 or 1909. 
July 20, 1910. 
Present:—Mr. Skinner, A. J. C. 
HA RAM—PLAINTIFF— APPELLANT 
versus 
AM—Darenpant—Resronvent. 
ect of —Burden of proof. 
»y a party, though not necessarily 
jent by itself to shift the burden of 
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proving the contrary on tothe person making it or 
his representative in interest. 

Chandra Kunwar v. Chaudhri Narpat Singh, 29 A. 
184; 11 ©. W. N. 821; 4 A.L.J. 102; 5 C.L.J. 115; 17 
M. Ta. J. 103; 2 M. L. T. 109; 9 Bom. L. R. 267, followed. 


Second appeal against the decree of the 
District Judge, West Berar, Akola, dated the 
13th September 1909, confirming the decree of 
the Subordinate Judge, Khamgaou, dated the 
7th May 1909. 

Messrs. G. P. Dic and A. C. Roy, for the 
Appellant. i h 

Messrs. S. R. Pandit and M. Chuckerbutty, 
for the Respondent. 

Judgment.—tThe plaintiff-appellant 
claims urder one Sakinabi, who, he says, 
was junior wife of one Wahid-din. The 
defendants claim under one Salubi, who was 
admittedly his senior wife. The property in 
suit is a number of shares in survey numbers 
in Berar, all but one of which were admittedly 
held by Wahid-din. One (in field No. 11P.) 
is denied by the defendants to have been 
Wahid-din’s. But the main question in the 
case, and the only one with which I have 
at present to deal, is whether Sakinabi was 
the lawful wife of Wahid-din. The Courts 
below have held that she was not, ard 
dismissed the plaintiff's claim, which (as his 
plaint shows that, though he purchased from 

` Sakina in 1899, be never got possession), can 
only succeed if he makes ont a title. 

It would have been well if the first 
Court had required each party to state what 
line it took as to the applicability of 
Muhammadan Law to the family of Wahid- 

“din? No special custom as to marriage was 
set up in the pleadings, and I am unable 
to agree with the learned District Judge in 
holding the first Court justified in going into 
a question of custom, which had never been 
pleaded or putin issue. Prima facie Muham- 
madan Law was applicable, but this being 
so each party should have been asked to 
explain how the widow, under whom it 
claimed, was entitled to half share in the 
property cf her husband instead of to the 
+ of 3, or 1/8, which the Muhammadan Law 
awards to each of two childless widows, 
if the husband has left no issue. The 
ladies may have had claims for dower, but 
if so, this should have been explained, 
and the defendants should also have been re- 
quired to explain how Salubi was entitled, 
contrary to Muhammadan Law, to make a 
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Will of her whole property, and that in 
favour of one, who as her brother was 
. already an heir. 

Before me it has, after some discussion, 
been admitted by the learned Counsel re- 
presenting all the parties that if Sakina was 
Wahid-din’s lawful wife the plaintiff as re- 
presenting her, is entitled to join possession. 
with the defendants, as representing Salubi, 
of any property which came to the two ladies- 
from Wahid-din, and that any other persons 
interested as heirs of Wahid-din or of Salubi 
may be left to defend their interest in sepa- 
rate proceedings, as they may be advised. 

The first Court found wrongly as I 
have pointed out that there was a custom 
precluding lawful marriage between Wahid- 
_dinand Sakina. The learned Subordinate 
Judge also found the fact of marriage not 
proved, but in arriving at this finding, he 
must necessarily have been influenced by 
bis opinion that the alleged marriage was 
one that could not be legally effected. The 
lower Appellate Court has recognized that 
the alleged custom prohibiting the re-mar- 
riage of widows is contrary to Muhammadan 
Law, but has found the fact of marriage 
not proved. The plaintiff had relied on 
an admisaion by Salubi, in the mutation 
proceedings after Wahid-din’s death, and 
the learred District Judge says with regard 
to this,— [6 is argued that the statement 
of Salubi, an admitted wife of Wahid. din, is 
enolase: In this I cannot agres at all. The 
statement—Salubi being now dead—is admis” 





82)—“clause (5) of the Evidence Act, as it 
was made prior to this dispute, but it is 
certainly not conclusive. It is initself by 
no means a clear statement. It does not. 
admit any valid marriage of Sakina by 


Wahid-din. | All it says is we two are his 
wives’ or women’ for the word used bears 
either interpretation. I cannot possibly 


hold that this is conclusive evidence of Sakina 
being married to Wahid-din, Beyond this 
there is practically no evidence for plaintiff. 
_ Such evidence as there is, has been fully 
discussed by the learned Subordinate Judge, 
and he has come to the conclusion that the 
marriage is not proved. I entirely agree 
with him, and I hold as a fact that 
Sakina’s marriage with Wabid-din is not 
proved at all.” 

I am unable to accept this finding as 
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one of fact binding on me, for the learn- 
ed District Judge has overlooked the fact 
that Salubi’s admission is not merely the 
statement of a deceased person having 
special means of knowledge, but also an 
admission against her own ‘interest by the 
defendants’ predecessor in title, and as such 
relevant under sections 18 and 21 of 
the Indian Evidence Act, and though not 
necessarily ‘conclusive, sufficient by itself 
to shift the burden of proof, as held by 
their Lordships of the Privy Council in 
Chandra Kunwar v. Choudri Narpat Singh 
(1). The learned Judge is also, I think, 
mistaken in his view that the word used by 
Salubi to describe herself and Sakina might 
mean ‘women’ as wellas ‘wives’. lt is ‘bayko’, 
which, I understand, means ‘wives’ when 
used as ib was in the statement in ques- 
tion. Aud even if the word be 4 
ed ambiguous, ib seems to me most/un- 
likely that a lawful wife, which Salubi 
admittedly was, would bracket herself and 
a mere mistress of her. husband's together, 
either as ‘wives’ or ‘women’, Moreover, 
the context shows that Salabi and Sakina ` 
each wished the fields ` recorded in her own 
name. There was, therefore, a strong motive 
for Salubito impugn Sakina’s right bo the title 
of wife, had she felt able to do so.” And 
the Tahsildar's order recognizing the iwo 
ladies as,widows of the deceased and en- 
titled to’ his inheritance to the exclusion 
of his brother, though the name of Salubi 
as” being the senior, was entered in 
khatas, whatever its faults from the/point 
of view of Muhammadan Law, is pélevant 
under section 13 of the Evidence Act as 
a recognition of Sakina’s right toba consider- 
ed Wahid-din’s widow. 

_ For the reasons I have ifidicated, I must 
set aside the decree of the lower Ap- 
pellate Court, and remand the case to that 
Court for a fresh decision of the first 
appeal. The question of Sakina’s status 
has to be re-considered, and it also has 
to be decided whether field No. LLP. 
was one of those held by Wahid-di 
and which passed from him to his wido 
The appellant will receive a ` 
Court-fee on his 














(1) 29 A. 184; 11 C. W. N. 821 ;4 A. 
L. J. 115; 17 M. L. J. 103; 2 M. L. T. 1 
267 (P. C.). 
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Court will be dealt with by the lower 
Appellate Court when finally disposing of 
the case. If Sakina held to have been 
the wife of Wahiddin, the plaintiff should 
be given joint possession with the de- 
fendants of so many of the fields in suit 
as are found to have been Wahid-din’s 
and to have passed from him to his two 
widows, . 


(s. 6.7 N. L. R. 26.) 
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COURT. 
First Civit APPEAL No. 51. or 1910, 
November 25, 1910. 
Present:—Mr. Stanyon, A. J. C., and ` 
Mr. Skinner, A. J. C. 
TUKARAM— PLAINTIFF— Å PPELLANT 
versus 


SQN A JI—DEFENDANT— RESPONDENT. 
Stamp (II of 1899), ss. 32, 37, 57, rule 16—Col- 
lector’s certifcates—Civil Court’s power—Stamp of 
_ improper descr iption—Rejection of a document not duly 


Gocion 82 of HO Ta ypeal— Oourt’s duty. 







Section 32 of thà Indian Stamp Act makes the 
Collector’s certificate inal asto the admissibility in 
evidence of a document, 
depends on its being daly s 


gapen: 
A Civil Court has no powertg revise the Collector’s . 


action under sections 32 and 37 except on reference 


zo under section 57 ofthe Act by the Chief Controlling , 


$ Revenue Authority. : 

When the duty payable on an instrumént has been 
fully paid in the form of a Government stan pywhether 
. “ydicial, postal, forest, or telegraph, the instrument 
sAd not be classed as unstamped, simply because 
the Samp used is not of the description which, under 
the Indian Stamp Act and Rules, should be used 
for the instrument in question. Suchan instrument 
bears a stamy of sufficient amount but of improper 
description within thémeaning of rule 16 of the rules 
under the Stamp~Act, and can, as such, be validated 

by the Collector. “od 
In view of the retrospective effect given to the 
Collector’s validation by section 87 of the Indian 


Stamp Act, the rejection of adocument subsequently - 


validated, is a good ground of appeal, notwithstand- 
ing the fact that the order of rejection when made 
was correct. . 

Where a document forming the basis of a plaintiff’s 
suit is not duly stamped and may be validated under 
‘ule 16 so as to make it admissible in evidence, the 
ainbiff should be given an opportunity of asking 
Collector to` validate it, before his suit is dis- 
on the ground that the document is inadmis- 

yidence. If no such opportunity is given, it 
good ground of appeal. 
peal against the decree of the 
District Judge; West Berar, 


e 24th February 1910, 
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o faras its admissibility ` 


~ 


” bon 


Sir B. K. Bose, for the Appellazt. 
. Messrs. F. W. Dillon, N. M. Bidarkar ~and 
S. B. Tambe, ior the Respondent. 

Judgment. —The plaintiff-appellant 
sued the defendant-respondent in thé Court 
of the Additional District Judge, West Berar, 
ona promissory-note for Rs. 10,000 dated’ 
the Ist October 1906, stamped with four 
postgage stamps, originally printed sas half- 
anna stamps, but surcharged prior to their 
issue to the public with the figure +, indicat- 
ing that their value was reduced to ¢ 
anna. The note should have exhibited pay- 
ment of revenue duty to the extent of one 
anna, and under rule 14 of the rules under 

the Stamp Act, this duty could have beén . 

paid in postage- stamps of one anna or 4 

anna, but not in postage stamps of ¢ anna, 

This objection to the admissibility of the 

promissory-note was taken on the defendant’s 

behalf in the lower Court. The plaintiff 
was badly advised in that Court, and instead 
of admitting that the document was incorrect- - 
ly stamped, and taking steps to get it 
validated, his Pleader raised the untenable _ 
plea that the stamps used, though of the 
value of a ¢ anna for postal purposes, still 
bore the value of 3 anna for the purposes of 

Government Revenue (overlooking: the fact 

“the Government had sold them for ¢ anna). 

In the alternative, he pleaded that he should 
be allowed to fall back on the original cause 
of action (in satisfaction of which the pro- 
missory-note was alleged to have been‘given). 
This was opposed.by the defendant’s Pleader, 
and the following issues were framed:— 

7 (1) Is the document filed with the plaint 

unstamped ? 

(2) What is the nature of the docu- 

ment? ' 

(3) Can it be validated by payment of 
stamp duty, and admitted in evi- 
dence? h | 
lf not, can tke plaintiff maintain 
his suit for the sum claimed, and 
can he prove by oral evidence the 
circumstances under which the de- 
fendant is liable to him for it? 

(5) If he can, would it amount to chang» 
ing tke nature of the suit, and 
cannot plaintiff base his claim on 
those facts P 


The Additional District Judge decided all 
these points against the plaintiff, and dis- 
v missed his suit with costs. And ‘the plain-. 


(4) 
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tiff appealed to this Court on grounds direct- 
ed against the refusal to allow him to amend 
his claim. But, during the pendency of the 
appeal, he got his promissory-note validated 
by the Collector of Akola; and an additional 
ground of appeal has been submitted on his 
behalf to the effect that the note, having 
now been validated under rule 16 of the 
Rules issued by the Government of India 
under Notification No. 786, dated , 2nd 
February 1899, should be taken into con- 
sideration. : 

By agreement of the learned Counsel, who 
represented the parties before us, this ad- 
ditional ground of appeal was first argued 
and the hearing of the other grounds of 
appeal left over pending our decision of it. 
The position taken up by the respondent’s 
learned Counsel is, that the Collector’s vali- 
dation was ultra vires, as the stamps used 
were not stamps within the meaning of the 
Stamp Act at all, and the document was, 
therefore, not one that bore ‘a stamp of 
sufficient amount bat of improper description’ 
within the meaning of rule 16, but must be 
considered to have been, in the view of the 
law, ‘unstamped.’ If, however, the Col- 
lector’s validation is held correct or binding 
on us, then he contends that io receive the 
document in appeal is in fact to take ad. 
ditional evidence, thai there is no legal ground 
for doing this, and that the plaintiff should, 
after getting the promissory-note validated, 
have withdrawn his appeal, and applied to 
the lower Court for 4 review of its judgment, 


‘We are unable to accept either of these.’ 


contentions, though the first is supported by 
the high authority of a Full Bench decision 
of the Allahabad High Court ona Reference 
under section 57 of Act No. II of 1899 (1). 
The appellant’s learned Advocate was inclined 
to admit that, if the Collector’s action was 
in fact ultra vires, we are entitled to consider 
the question, and hold his validation of no 
effect. But we do not think we have any 
such authority, nor is the Allahabad ruling 
in pointas to this, for that ruling was given 
on a reference by the Board of Revenue 
under section 57 of the Stamp Act t. e., 
under circumstances under which the Act 
provides for a judicial decision as to the 
action that should be taken by a Collector in 
a case he has referred under section 56 to the 


Chief Controlling Revenue Authority for its 
(1) 23 A, 213, 
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orders, or which has otherwise come under its 
notice. But, apart from these special pro- 
visions, section 32 of the Act makes the 
Collector's certificate final as‘ to the admis- 
sibility in evidence of a document, so far as 
its admissibility depends on its being duly ` 
stamped. And, though the proviso to that 
section forbids his giving a certificate in respect 
ofan instrument chargeable withaduty of one- 
anna or of a promissory note, rule 16 allows 
him to do so, and section 76 enacts that all 
rules published as thereby required shall’ 
have effect as if enacted by the Aci. We 
are, therefore, of opinion that the effect of 
the Collector’s certificate is, under sections 32 
and 37 of the Act, that the promissory-note in 
question in this case must be deemed to have 
been duly stamped as from the date of its 
execution; that we have no power to revise / 
the Collector’s action, and that itis for the” 
High Court of Bombay to decide, on & refef- 
ence being made to it by the Chief Corfrol- 
ling Revenue Authority of these Pro inces, 
whether the ruling of the Allahabad High 
Court should ba followed by. the Collectors 
of the Central Provinces and Berar. 

If we were called upon to decide as to the 
correctness of the Colleétor’s action, we 
should, with all respect,-feel obliged to dissent 
from the opinion of the learned Judges of the 
Allahabad High Court, The word ‘stamp’ 
is not defined in the Stamp Act, The 
object of the Act is not to ex- 
clude evidence, or to enable parties to,“ 
avoid their obligations on technical ground, 
but to obtain revenue for the Government 
of British India, which, for fiscals pur- 
poses, is also the Government of / Berar. 
When, therefore, the duty p yable on 
au instrument is one-auna, a9 ono-annn 
has been paid to the G ernment by 
the purchase of a Government stamp of that 
amount, though not of the description, 
which under the Act and rules should be 
used for the instrument in question, then, in 
our opinion, the instrument “bears a stamp 
of sufficient amount but of im propar descrip- 
tion,” and should not be classed as unstamped, 
though the stamp used, instead of being 
wrong description of “revenue stamp” (a ter 
not used in the Stamp Act), happens to 
stamp of some other department oft 
Government, whether judicial, post 
or telegraph. This view seem 
accordance with equity and i 
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the facts that, „pot only is there no definition 

of the word “stamp,” 

“revenue stamp” in the Stamp Act, but that 

rules that have been made under that Act 

allow the use of postage’ stamps in certain 
cases and of Court-fee stamps in others. 

And though rule 16, under 

Collector acted in this case, was only express- 

ly extended to Berar by Foreign Depart- 
- ment Notification No. 964 of the 19th May 

1910, it had been enacted by Notification 

No. 3632 

the extension of the Act to Berar by Notifica- 

tion No. 962, dated 14th May 1909) and 
having, under section 76 of the Act, the 
. game effect as if ‘thereby enacted, should, 
we consider, be regarded as having, when 
the Act was applied to Berar, formed part 
of it. 

We are also clearly of opinion that we 
should allow the appeal, and remand the 
for re-trial as having been wrongly 
d on a preliminary point, thongh the 
may also bave had a remedy by 
for review. No doubt, an Appel- 
late Court Will crdinarily deal with a case as 
ib stood before\the lower Court, and will not 
interfere if, on\the materials: before the 








lower Court, the a has been rightly 
decided. The discove eae new evidence is 
accordingly a ground of xiew not of appeal. 


But the improper rejectionaf evidence is a 

N „ground of appeal. And since the’ promissory- 
note in question in this case was rejected 
as unstamped, bub is now to be med to 
have been duly stamped as from the date of 
its execution, the order of the lower Court, 
though it may have been right when it was 
passed, is now, shown to have been wrong, 
and should, therefore, be dealt with in appeal. 
Whatever ‘hgomaly there may be in- this 
result is due tothe action of the Legislature 
in giving the Collector’s validation retrospec- 
“tive effect. The cases that have been cited 
by the respondent's learned Counsel are of 
an entirely different nature, and no discussion 
of them is necessary. A parallel case would, 
we think, be that of a marriage rightly 
held invalid by a Court of first instance, but 
ubsequently, during the pendency of an 
gal, validated by the Legislature with 
pective effect, as marriages with 
d wives’ sisters recently were in 
- The Appellate Court would clearly 
o deal with the case, as.though 
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which the. 


of the .29th June 1906, (before “it was not duly stamped. 


{1911 


the marriage had been valid ab initio, and if - 


the first Court’s decision depended on the 
invalidity of the marriage, to set it aside 


though correct when it was passed, and when ` 


the appeal was filed. 

Moreover, even upon the record as it stood 
before the note was validated, it seems to us 
there was room for interference in appeal. 
The lower Court was asked to decide, as a 
preliminary point, whether the note 
was. inadmissible in evidence because 
It further set it- 

self the question whether, if found to be not 
duly stamped, the note could be validated. 

Its decision on the first question was correct. 

Its disposal of the second question: was 
erroneous, because it obviously failed to con- 
sider—it clearly overlooked—rule 16 afore. 
said. Having held that the document was 
not duly stamped, it was bound to determine 
the further question upon an application of 
rule 16. 
decision of this Court, and was, therefore, at 
liberty to entertain the view which we have 
adopted in this judgment; subject, if it found 
that view to be in conflict with the published 
decision of some other High Court, to an ex- 
pression of due respect for the difference. 
We think that a decision, arrived at in ob- 
livion as to the law governing the question 
to be decided, is, ipso facto, bad in law and 
open to correction on appeal; and we should 
have been competent to correct it, and deal 
with the question of validation in the light 
of rule 16, even if the dpcument had not yes 
been validated, assuming, of course, that its 
rejection by the lower Court was objected to 
before us. We feel sure that if the District 
Judge had taken the view that the Collector 
might validate the note under rule 16 so ab 
to make it admissible in evidence, his proper 
course, after holding it to be unduly stamped, 
would have been to-give the plaintiff a reason- 


able opportunity of moving the Collector. > 


Intead of that, the plaintiff did not have bis 
inadmissible note returned to him until after 
his suit had been dismissed. In our opinion, 
therefore, there was a locus standi for this 
appeal even irrespective of the validation 
proceedings which took place after ib was 
filed. 

The appeal must be allowed, the Anat of 
the lower Court set aside, and the case re- 
manded to that Court for a fresh decision 
on the merits. The appellant will receive a 


Tt was not bound by any published 


a 


a ` 
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refund of the Court-fee on his memorandum 

. of appeal, and, as we think that the plaintiff 
should have got his promissory-note vali- 
dated sooner, other costs of this Court will 
be borne as incuried. Costs in the lower 
Court will be dealt with. by that Court when 
finally disposing of the case. 


__ 


(s. ©. 7 N. L. R, 32.) 
- NAGPUR JUDICIAL COMMISSIONER’S 

COURT, 

. Clvtm Revision No. 159 or 1910. 

#2 November 25, 1910. 

resent:—Mr, Skinner, A. J. 0, 
MANAKJI—Arpuioant 
„ Versus 
, SURAJMAL—RESFONDENT. 

Civil Procedure Code (Act V of 1908), s. 141—A ppii- 
cation for setting aside dismissal of suit Jor default dis. 
missed for default re-admitted, 

Where an application to seh aside an order 
dismissirig a snit for default is itself dismissed for 
ddfaŭlt, än application for its re-admission can ‘be 
entertained under the provisions of section.141 of the 
Civil Procedure Code. f 

Lakhmi Chand v. Gatto Bai, TA. 542; Lallubhai 
Bhajeram Y. Bai Magangavri, 18 B. 59, referred to. 

Civil revision against the order of the 

- Additional District Judge, West Berar, 
Akola; dated the 23rd February 1910. 
‘The Hon’ble Mr. M. B. Dadabhoy, for the 


Applicant. | geen 
Sir Bipin Krishna Bose, for the Respord- 
ent. 


- dudgment.—this is an application 
f6r revision ofan order of the Additional 
District Judge, West. Berar, re-admitting an 
application for restoration of a suit to his 
file, which had itself been dismissed for de- 
fault. The only ground on which the appli- 
cation is supported, is that when section 141 
of the present Code of Civil Procedure (Act 

~ V of 1908) says ‘‘ The procedure provided in 
“this Code in regard to suits shall be followed 
as far as it can be made applicable, in all 
proceedings in any Court of civil jurisdic- 
tion ” , it does not mean “in all proceed ngs” 
but shonld be understood to mean “in pro- 
cecdings not under thé Code”, such ag pro- 
ceedings under the Divorce and Registration 
‘Acts. This contention is supported by 
Mesers. Woodroffe and Amir Ali’s remarks in 
their commentary on the Code at page 474, 
But with all respect for the opinion. of these 
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learned authors Iam not prepared to accept 
it-in modification of what seems to me the 
clear and natural meaning of the words used 
by the Legislature. The applicant’s learned 
Counsel is unable to cite-any judicial decision 
in supportof his restrictive interpretation. 
And the decisions of Mahmood, J., in Lakhmd 
Ohand v. Gatto Bai (1), and of Sargent, C. J, 


“and Bayley, J., in Lallubhat Bheieramy. Bat 


Magangavri (2), on the corresponding provi- 
sions of section 647 of Act XLV of 1882 are 
against it. Theonly change made in these 
provisions by the new Code is in the direction 
of widening them by the omission of the 
words “other than suits and appeals”. And 
by giving’ section 141 of the new Code an 
unrestricted interpretation the Courts are 
enabled to comply with ihe spirit of sections 
151 and 153 of the new Code, and do sub- 
stantial justice, unfettered by technicalities, 
No doubt a party who has been -guilty of re- 
peated carelessness deserves to saffer fór it, 
but this is a matter for consideration in deal- 
ing with an application for restoration on its 
merits. The'suit has so far rot been re- 
admitted, but only the application for re. 
admission, and no cause for interference ‘in 
revision with its restoration having been made 
out, the application fails, and is dismissed 
with costs. Counsel's fee Rs. 150. 4 


H Application dismissed, 
(1) 7 A. 542. Z 
(2) 18 B. 59; 
ma 


banana Tan an 


~y 


(s. c. 5 L. B. R. 22]; 4 Bur. L. T. 58. 
LOWER BURMA. CHIEF COURT. 
FULL BENCH. 4 
CRIMINAL REFERENGE No. 43 op 1910, ARISING 
OUT OF ÜRIMINAL AppraL No. 345 or 1910, 
September 8, 1910. 
Present:—Sir Charles Fox, Kr., Chief Judge, 
Mr. Justice Hartnoll and 
Mr, Justice Twomey. 
PO THAUNG— APPELLANT 
versus 
EMPEROR—REsPONDENT. ` 
Jurisdiction—Crime committed on Hig 
Territorial Waters—Jurisdiction within o 
league of the coast—Penal Code (Act XLY 
2 to4—Limitation on the power of th 
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lature—Criminal Procedure Code (Act V of 1898), s. 
188—Meaning of the word ‘Territory’ in the first proviso 
to section— Whether Indian or English law applicable 
for the trial and punishment of such offences. 

Where a person commits the offence of murder 
on a British ship anchored opposite the mouth of the 
Ye river, in the Abmerst District, and is convicted 
and sentenced to death,by the Sessions Court of the 
Tennasserim Division: 

Held, that the Tenasserim Sessions Judge has 
jurisdiction over the case, such jurisdiction having 
been conferred upon him by the Admiralty Offences 
Act, 1849, section 1, the Admiralty Jurisdiction Act, 
1860, section 1, and section 686 of the Merchant 
Shipping Act, 1894. 

‘A Court of Criminal Justice in British India deal- 
ing with a Native Indian subject of His Majesty 
for an offence alleged to have been committed by him 
on the high seas is bound to apply the provisions of 


the Indian Penal Code tothe act or acts alleged 
against him. i 
SS The word ‘territory’ used in the first proviso to 
ection 188, Criminal Procedure Code, refers only to 
farritories of any Native Prince or Chief in India, and 
it catmot include the high seas since they are not 
part ofthe territories of any State. 


Appeaifrom the drder of the Sessiozs Judge 
of Tenasserim Division, dated the 16th day 
of June 191 pasal in Sessions Trial No. 


8 of 1910. convicting the appellant of the 
offence under section 302 of the Indian 
Penal Code. iG 
Mr. Godfrey, Assistant Government Advo- 
cate, for the Crown. 5 
Judgment., 
Twomey, J.—The present case is clearly 


covered by the English Statutes which con- 
fer on Indian Courts jurisdiction for dealing 
with offences committed at sea. The offence 
was murder, punishable in England as in 
India‘with death and was committed on 2 
British \ship on the high seas by a Native 
Indian sùkject (whether within or without 
territorial Waters” seems jmmaterial). The 
Tenasserim  essions Covrt had jurisdiction 
and authority to try, hear, determine and 
adjudge the cffences as af it had been 
committed within the limtts of the Amherst 
District (Section 1 of 12 and 13Vict., Chap. 
96 read with 23 and 24 Vict., Chap. 88). 
Under section 2 of 12 and 13 Vict. Chap. 
96 it was provided that offences tried under 
hat Statute should be punished as if the 
3 were committed, inquired into, tried, 
mined and adjudged in England. But 














ht be inflicted if 
mitted within the local juris- 
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diction of the trying Court. Subsequently, 
section 2 of 12 and 13 Vict. Chap. 96, 
was repealed altogether by a Superannuated 
Laws Repeal Act (54 and 55 Vict. Chap. 67). 

Criminal law may be considered as con- 
sisting, of two parts—the law of procedure 
and the law of penalties. I think it may 
reasonably be argued that by the Statute 
12 and 13 Vict., Chap. 96 and 28 and '24 
Vict., Chap. 88, it was intended to apply 
the Indian law of Procedure including 
the law of Evidence, to cases like the pre- 
sent, while it was intended by the latter 
Statute 37 and 38 Vic., Chap. 27, to ap- 
ply the substantive law of penalties in force 
in India, i. e., the Penal Code. 

This view appears to be in accordance 
with the Bombay High Court decision in 
Queen Empress v. Sheik Abdool Rahiman (1) 
and King-Emperor v. The Chief Officer “of 
the S. S. “Mushtari” (2). The analogous 
case of Quæn-Empress v. Barton (3) may 
also be referred to as indicating that in 
trying, persons under Admiralty jurisdiction 
the ordinary practice of local Courts is to,be 
followed. 

Atthe same time, there is much to be 
said for the view that the substantive law 
to be administered under Admiralty jurisdic- 
tion is still the law of England and not 
the law of India. The jurisdiction was 
formerly exercised under Statutes of Will. 
IIl and Geo. 111 by Special Commissioners 
appointed for the purpose and the preamble 
of the Statutes 12 and 13 Vict., Chap. 96, 
expressly refers to those earlier Statutes. 
Thus itmay be contended that the jurisdiction 


transferred from the Special Commissioners 


to the Colonial (and afterwards the Indian) 
Court’ was the jurisdiction to try offences 
which bad formerly been triable only by 
the Special Commissioners. Those offences 
were offences created by the English law, 
and [inthe words of Mr. J. D. Mayne (4) 
“ifthe facts charged constitute no offence 
punishable in England, or an offence of a 
different character, the law of England 
must be looked to and not that of the Colony 
(or of India). If this view be correct, then 
it should, no doubt, be held that section 3 of 
ihe Stainte 37 and 38 Vict., Chap. 27, does 


not affect the substantive penal law at all 
B 14 B. 227. g 

(2) 25 B. 636. 

(3) 16 C, 238. 

(4) Criminal Law of India p. 312; 8rd Edition, 1904, 


£ 
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but merely applies to the Eaglish Penal 
law the scale of punishments provided by 
the Indian Penal Code. . The point dealt 
with above is not of vital importance in 
the present case, for there can be no doubt 
that the facts charged against the appel- 
lant, Po Thaung, constitute the offence of 
murder at English law as well as murder 
under the Indian Penal Code. 
nevertheless, desirable to havea definite de- 
cision as to what substantive law—the Indian 
Penal Code or the English law—should be 
applied by the Criminal Courts in trying 
offences under the Statute 12 aud 13 Vict., 
Chap. 96, or under section 686 of the Mer- 
chant Shipping Act, 1894, 

As regards section 188 of the Code of 
Criminal Procedure, 1898, it seems doubtful 
whether this section was intended to apply 
at all to offences committed on the high seas. 
I cannot find in aby reported case that the 
section has heen so ‘interpreted. It appears 
probable that ail reference to the high seas 
was advisedly omitted from section 188, 
because it was recognized that offences com- 
mitted at sea were already fully provided for 
under the English Statutes conferring Ad- 
miralty jarisdiction on the Indian Court. 

The section as it stands, however, is certain- 
ly wide enough to cover offences committed 
on the high seas and, as my learned colleague 
points out, the Statute 32 and 33 Vict., Chap. 
98, expressly empowered the Indian Legis- 
lature to make laws and regulations for 
Native Indian subjects ‘‘without and beyond 
as well as within” British India. It may 
also be observed ihat if section 183 is applied 
to offences committed on high seas it is beyond 
question that the substantive law to be applied 
to British Indian subjects is the Indian Penal 
Code. But it appears to me that no 
Indian Legislature can derogate ftom the 
authority of the already existing Statutes 
which confer Admiralty jurisdiction on 
Criminal Courts in British India. Section 
188 can at most ‘confer on the Courts a con- 
current jurisdiction side by side with the 
jurisdiction conferred by the Admiralty 
Statutes. 9 

Ifit is held that under the Statute 12 and 
13 Vict., Chap. 96, the Indian Penal Code 
cannot be applied even to Native Indian 
subjects, it will be convenient in future for 
Courts trying such cases as this to obtain the 
sanction of the local Government under 
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section 188 so as to try the case under the 
Indian Penal Code. But the effect of not 
obtaining- such sanction can, in my opinion, 
only be to leave the Statute 12 and 13 Vict., 
Chap. 96, to its operation in the particular 
case which has to be tried. And I would 
hold that this is the only effect of the omis- 
sion to obtain sanction of the Local Govern- 
ment in the present case. 

The questions which I would refer to a Fall 
Bench are, therefore, as follows :— 

(1) Is the trial in the present case void 
for want of sanction of the Local ` 
Government under section 188 of 
the Code of Criminal Procedure, 
1898 P 
In trying Native Indian subjects for 
offences committed on the high 
seas, is the Indian Penal Code or the 
law of England to be applied as thé 
substantive law governing the cage? 

Hartnol!, J.—Maung Po Thaung basda 
found guilty of murder under secti 302 of 
the Indian Penal Code for causin he death 
of one Nga To on the night Øf the 15th 
December last, and has been” sentenced to- 
death. He appeals against the conviction. 
The murder is alleged, to have been com- 
mitted on a three-mastéd kattco or native sail- 
ing vessel, which iS said at the time to have - 
been anchored opposite the mouth of Ye 

in the Amherst District. Nga 


(2) 


river, which į 
~ Po Tha a to bea native of the ~ 


Tavoy District. The murder, if it took place, / 
was committed at sea, and the first point for” 
consideration seems to be as to the jurisdié. 
tion of the Sessions Court of the Tenasséim 
Division to try the case, and as to the‘law to 
be applied to it. The scene che a alleged 
crime is alleged to have taken plaé is pro- 
bably within three miles of low-water mark ; 
but there is no positive evidence on the 
point, and so it becomes necessary to examine 
the position not only on the supposition that 
the scene of the alleged crime was within 
three miles of low-water mar, but also that 
it might have been beyond that limit, : 
As regards the jurisdiction of the Sessions 
Court of the Tenasserim Division to try the 
case, there seems to me that there is no doubj 
that such is conferred on it by the Admiraj 
Offences Act, 1849 (12 and 13 Vict., C 
96), section 1, the Admiralty Juri 
Act, 1860 (23 and 24 Vict., Chap. 8 
I and section 686 of the Mercha 
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Act, 1894 (57 and 58 Vict., Chap. 60). It 
seems probable that Maung Po Thaung was 
first arrested for the offence with which he 
is charged within the limits of the Moulmein 
Township, and the thought presented itself 
to my mind that it might be a question as 
to whether, if thisis so, he ought not to have 
been tried by jury in view of the Judicial 
Department Notification No. 20 of the 
Government of Burma, dated the 29th 
January 1910; which directs that the trial 
before the Court of Session for the Tenasserim 
Sessions Division of all offences alleged to 
have been committed in the Moulmein Town- 
ship of the Amherst District shall be by jury; 
but on consideration I am of opinion that this 
was not necessary, in that the alleged offence 
NG did not occur within the limits ofthe Moul- 
ein Township and for offences committed 
outside that township the procedure of tke 
Sessions Court of the Tenasserim Division 
isto try accused persons with the aid of 
assessors Maung Po Thaung was tried 
with the ‘aid of assessors, and the Court 
that tried him, was clearly given juris- 
diction. to do se by section 6&6 of the 
Merchant Shipping Act, 1894 (57 and 58 
Vict., Chap. 60). 

The second point for consideration is as to 
the law that should have been applied at the 
trial. Should it have been she Indian Penal 
Code, or the English law? I will: first deal 
with the alleged crime on the supposition 

at itoccurred at a distance of more than 
three miles from low-water mark. In the 
cases\of The (Queen v. Thompson (5), Reg. v. 
Elmstone (6) and Queen-limpress v. Gunning 
(7), it was held that in the case of offences 
pilag, ak the high seas they must be 
treated as offences against English law; but 
in the case of Queen- Empress v. Sheik Abdool 
Rahiman (1) it was held that the Indian 
Penal Code was applicable to trials in 
Inaia for offences committed on the high 
seas. The soundness of the rulings in the 
canes of The Queen v. Thompson (5) and Reg. 
. v. Elmstone (6) was not questioned ; but it 
was held that the Courts (Colonial) Jurisdic- 
n Act, 1574 (87 and 38 Vict., Chap. 27) 
altered the law applicable. The case 
e of the year 1889. In order to de- 
whether the English law or Indian 

RaO Cr I 

1. C. R. Cr. 89. 
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Criminal law is applicable in the present 
case it ismnecessary to examine both English 
and Indian Legislation. The accused person 
in the present case appears to be a Native 
Indian subject, and the kattoo or brig seems 
to have been owned by a native Indian sub- 
ject, and so to have been a British ship as 
distinguished from a foreign ship. The Ad- 
miralty Offences Act, 1849, already mention- 
ed, gave tke Indian Courts jurisdiction to 
try the case. The preamble of it is as fol- 
lows:— 

After reciting that by an Act, 10 and 11 
Will. TI, Chap. 7, it is enacted, that all 
piracies, felonies and robberies committed on 
the sea, or any haven, river, creek or place 
where the admiral or admirals have power, 
authority or jurisdiction, may be examined, 
inquired of, tried, heard and determined and 
adjudged in any place at sea or upon the land 
jn any of His Majesty’s islands, plantations, 
colonies, dominions, forts or factories, to be 
appointed for the purpose by the King’s com- 
mission, in the manner therein directed, and 
according to the Civil law and the method and 
rules of the admiralty; and that by 46 Geo. 
JII, Chap. 54, it is enacted, that all treasons, 
piracies, felonies, robberies, murders, con- 
spiracies and other offences of what nature 
or kind s9 ever, committed upon the sea, or in 
any haven, river, creek, or place where the 
admiral or admirals have power, authority, 

—or jorisdiction may be inquired of, tried, 
heard, determined, and adjudged, according 
to the common course of the laws of this 
realm used for offences committed upon the 
land within this realm, and not otherwise, in 
any of His Majesty’s islands, plantations, 
colonies, dominious, forts, or factories under 
and by virtue of the King’s commission or 
commissions under the Great Seal of Great 
Britain, to be directed to commissioners in 
the manner and with the powers and au- 
thorities therein provided: and that itis ex- 
pedient to make further and better provi- 
sion for the apprehension, custody, 
jn Her Majesty’s islands, plantations, colonies 
dominions, forts, and factories of persons 
charged with the commission of such offences 
on thesea, or in any such haven, river, creek, 
or place as_aforesaid.” 

Then follows the first section of the enact- 
ment, which is as follows :— 

“that if apy person within any colony 
shall be charged with the commission of any 


and trial : 
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treason, piracy, felony, robbery, murder, con- 
spiracy, or any other offence, of what nature 
or kind soever, committed upon the sea, or in 
any haven, river, creek, or place where the 
admiral or admirals have power, authority, 
or jurisdiction, or.if any person charged with 
the commission of any such offence upon the 
sea, or inany such haven, river, creek, or 
place shall be brought for trial to any colony, 
then and in every such case all Magistrates, 
Justices of the Peace, public prosecutors. 
juries, Judges, Courts, public officers, and 
other persons in such colony shall have and 
exercise the same jurisdiction and authorities 
for inquiring. of, trying, hearing, determining 
and adjudging such offences, and they are here- 
by respectively authorized, empowered, and 
required to institute and carry on all such 
proceedings for the bringing of such person 
so charged as aforesaid to trial, and for 
and auxiliary to and consequent upon the 
trial of any such person for any such offence 
wherewith he may be charged as aforesaid, 
as by the law of such colony would and 
ought to have been had and exercised or 
instituted and carried on by them respective- 
ly if such offence had been committed, and 
such person had been charged with having 
committed the same, upon any waters situate 
within the limits of any such colony, and 
within the limits of the local jurisdiction 
of the Courts of Criminal Justice of such 


colony.” 
ved that the-sravwteis-ona__ment wnich enacted in section 1 ag follows:— 


to make further and better provision for the 
apprehension to custody and trial of persons 
charged with the commission of offences on 
the sea. The law applicable to British ships 
on the high seas is beyound doubt in the 
absence of special legislation, the English 
law and it seems to me to be clear that the 
Statute is one that deals with procedure only 
and that it provides for the trial of such acts, 
as are offences according to the law of 
England, and enacts that the procedure of the 
British possession to which an offender shall 
be brought for trial shall he followed. It 
substitutes for King’s Commissioners the 
ordinary Courts in British possession; but it 
Was never meant, in my opinion, that the 
penal law of the colony, where the trial takes 
place, should be the law by which the ac- 
_ cused person should be adjudged. When 
they are on a British ship on the high seas, 
the law applicable to accused persons, in the 
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absence of special legislation, is clearly that 
of England, as the ship in law is considered’ to 
be a part of England. The Courts (Colonial) 
Jurisdiction Act, 1874, seems to me to have 
made no change as the penal law applicable. 
It isan enactment that merely deals; with 
punishment and sentences. Indeed, in its 
proviso it assumes that the crime or offence 
the accused is found guilty of may not be one 
‘ punishable by the law of the colony in which 
the trial takes place. I am, therefore, of 
opinion that the law applicable to the accused 
in the present case is the English penal law in 
the absence of express legislation to the con- 
trary, if the crime was committed outside the 
three-mile limit. 4 
And this brings me to the consideration as 
to whether such express legislation exists. 
Section 4 of the Indian Penal Code is to the 
following effect:—"The provisions of this 
Code apply also to any offence committed/ by 
any Native Indian subject of Her Majefsty in 
any place without and beyond Britis 
This section repealed a former s 
was made law by section 2 o 
1898 of the Indian Legisla It is: for 
consideration as to whether it was within 
the power of the Legislature 
to legislate for offepces committed beyond 
British India by-Native Indian subjects; 
but the matter,seems to have been set at 
rest by the Indien Councils Act, 1869 (32 
and 33 Vip, Chap. 98), an Act of Parlia. 






‘From and after the passing of this Act th 
Governor General of India in Council sháil 
have power at meetings for the purpose of 
making laws and regulations for all 


ersons 
being Native Indian subjects of He Majesty 
her heirs and successors without d beyound 


as wellas within the Indian territories under 
the dominion of Her Majesty.” This provi- 
sion of law by the Imperial Parliament seems 
to be sufficient to authorize the Indian 
Legislature to provide, as it has done, that the 
provisions of the Indian Penal Codeshall apply 
to Native Indian subjects of 
without and beyond British India. T$ would, 
therefore, appear that 







person, Po Thaung, is the Indian Pena 
And now I come to section 188 of the ¢ 
Procedure Code (Act V of 189 
among other provisions, enacts a 










AN 
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“When a Native Indian subject of Her 
Majesty commits an offence af any place 
without and beyond the limit of British India 
he may be dealt with in respect of such 
offence as if it had been committed al any 
place within British India at which he may 
be found provided that . - the sanction 
of the Local Government shall be required.” 
This provision of law seems to be authorised 
by the Indian Councils Act, 1869, already 
quoted. But there is no sanction to prosecute 
Maung Po Thaung under section 802 of the 
Indian Penal Code assuming that the murder 
alleged took place outside the _three-mile 
limit and so it is for consideration as to 
whether, in the absence of such sanction, 
assuming that the murder alleged took place 
| outside the three-mile limit, thé proceedings 
are not null and void. The question seems 
to be whether, in spite of the provisions of 
tthe Admiralty Offences Act, 1849, and section 
6899 of the Merchant Shipping Act, 1894, the 
Pro ions of section 188 of the Code of 
Criminia procedure, 1588, must prevail. In 
| that by theStydian Councils Act, 1869, the 
Imperial Parrament delegated its authority 
to the Indian Lee yislature to make laws for 
its Native Indian subjects beyond British 
India and empowered\that Legislature. to so 
. . make laws, ib seems to isato be a question 
sa to whether the poste inthe presen 
c idi ` : 
tion 188 of the Code of Ormin Da gag 
1898. bag 
SS I will now deal with the case a uming 
hat the alleged crime took place within 
menr an limit. Ifib did, did it take 
place“within Indian territory? The matter 
“was diséussed in the case of Reg. v. Kustya 
Rama (8)<but that was a case decided bafore 
the great case of The Queen v. Keyn (9), That 
was a case in which the prisoner was indicted 
at the Central Criminal Court for 
manslaughter. He was a foreigner and in 
. command of a foreign ship passing within 
three miles of the shore of England on & 
voyage to a foreign port and whilst within the 
distance his ship ran into a British ship and 
sank her, whereby a passenger on board the 
tter ship was drowned. The facts of the 
were such as to amount to manslaughter 
glish law. It was held by the majority 


. H. 0, R. Cr. 63. 
Ex. Dn. 63. 
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Court- that the Central Criminal Court . 
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had no jurisdiction to try the prisoner for the. 
offence charged, and the whole of the majority 
of the Court held that prior to 28 Hen. VIII, 
Chap. 15, the admiral had no jurisdiction to 
try offences by foreigners on board foreign 


ships whether within or without the limit ' 


of three miles: from the shore of Eng- 
land, that that and the subsequent 
Statutes only transferred to the Common Law 
Courts and the Central Criminal Court the 
jurisdiction formerly possessed by the 


admiral, and‘that, therefore, in the absence of: 


statutory enactment the Uentral Criminal 
Court had no power to try such an offence. 
Two learned Judges—Kelly, O., and Sir R. 
Phillimor—further held that by the principles 
of international law the power of a nation 
over the sea within three miles of its coasts 
is only for certain limited parposes, and that 
Parliament, could not consistently with those 
principles apply the English criminal law 
within those limits. The result of that case 
was the passing of the Territorial Waters 
Jurisdiction’ Act, 1878 (41 ani 42 Viet., 
Chap. 73), whereby it was declared that the 
rightful jurisdiction of Her Majesty extends 
and has always extended over the open seas 
adjacent to the coasts of the United Kingdom 
and of all other parts of Her Majesty's 
dominions to such a distance as. is necessary 
for the defence and security of such dominions, 
and ib was enåcted that within one marine 
Jaan BAG a er 
an offence committed by a person, 
whether he is or is not a subject of Her 
Majesty, is an offence within the jurisdiction 
of the admiral f and the person 
who committed such offence may be arrested, 
tried, and- punished accordingly. in view 
of the discussion and decision in the case of 
The Queen v. Keyn (9), it seems to me that in 
the absence ot the express authority of the 
Imperial Parliament the provisions of the 
Indian Penal Code cannot be held to extend 
over theseas adjacent to British India for 
a distance of three miles from low-water limit 
on the ground that the seas within such limits 
are a portion of the territory of British 
India. Therefore, assuming that the murder 
alleged to have taken placein the present 
case did take place within three miles of low- 
water mark, Iam unable to hold that the 
Indian Penal Code is applicable on the ground’ 
that the coast within three imiles of low- 
water mark isa portion of the territory -^ 


Tha Dee de ee 


KÊN 


rore 
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British India. In my opinion the offence, 
if it took place within the three-mile limit, 
must be regarded as one that took place on 
the high seas, und so within the jurisdic- 
tion of the admiral, as is declared by the 
Territorial Waters Jurisdiction Act, 1878. It 
‘must be held to have ocsurred beyond British 
India, ‘and so.the same considerations apply 
as to the law applicable as if if had occurred 
. beyond the three-mile limit, and the same 
question arises as to whether the proceedings 
are not null and void for want-of sanction 
of the Local Government under the provisions 
of . section 188 of the Code of Criminal 
Procedure. i 

.Since writing the . above, my learned 
colleague has considered the matter and I 
have had the opportnnity of reading the views 
which he has expressed. 

I concur with him in referring to a Full 
Bench the following questions :— 

(1) Is the trial in the present case void 
for want of sanction-of the Local 
Government under section 188 of 
the Code of Criminal Procedure, 
1898 P - 

(2) In trying Native Indian subjects 
for offences committed on the ħigh 
seas, is the Indian Penal Code or 
the law of England to be. applied 


as_the substantive law governing 
the case a 


Opinion of the Full Bénch. 

Fox, ©, J.—It will be converfient to answer 
the second of the questidns~réferred—firsts 
Section 2 of the Indian Penal Code makes 
every person within the territories vested in 
“Her late Majesty by the Statute 21 and 22 
Vict., Chapter 106, liable to punishment 
under the Code for every act or omission 


contrary to its provisions of which he shall ` 


be guilty. Section 4 of the (ode enacts 
that its provisions apply also to and offence 
committed by any Native Indian subject of 
Her Majesty in any place without any 
beyond British India. 

The terms are the widest; there is no 
restriction on them: consequently, a Native 
Indian subject is liable to .punishment under 
the Indian Penal Code for every act contrary 
to its provisions done or omitted by him 
on the high seas or elsewhere outside British 
India. ; 4 

Section 3 of the Code enacts that any 
‘person liable by any law passed by the 
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Governor-General of India in Council to ba 
tried for an offence committed beyond the 
limits of British India shall be dealt ‘with 
according to the provisions of the Code for 
any act committed outside British India in 
the same manner as if such act had been 
committed in British India. Section 188 of ` 
the Code of Criminal Procedure, 1£98, 
passed by the Governor-General of India in 
Council enacts that when a Native Indian 
subject of Her late Majesty commits an 
offence at any place without and beyond the 
limits of British India he may be dealt with ` 
in respect of such offence as ifit had heen 
committed at any place within British India 

at which he may be found, provided that if 
there is a Political Agent for the territory 

in which the offence is alleged to have beén 
committed such Agent certifies that in his 
opinion the charge ought to be inquired into 

in British India; and where is no Politica)“ 
Agent for the territory, the Local Goverg- 
ment gives its sanction. These pro ona 
appear to clearly make it incumbent upon 
an Indian Court dealing with a NaWe Indian 
subject for an offence committed any where 
outside of British India to apply to him the 
law as to offences laid d ae in the Indian 
Penal Code. The high segs are not differentidt- 


ed from any other part of the world outside 
of British India. 
I would give-the following answer to the 


fH. 
second question referred :— 


of Criminal Justice in British ` 
wr, uealing with-a Native Indian a 
of His Majesty for an offence alleged to hay 

been committed by him on the high segs is 
bound to apply the provisions of the Indian 
Penal Code to the act or acts alleged against 
him. a, | Xe 

The answer to the first question appears 
to me to depend upon the aning to be 
attached to the word “territory” in the first 
proviso to section 188 of the Code of Criminal 
Procedure. 

In view of the context and of the limita. 
tions on the powers of the Indian Legislature, 
which are fully dealt with in Chapter V of 
Sir Courtenay Ilbert’s ‘“‘Govervment of 
India,” it appears to me that t -.wd i 
used in this proviso in refe 
territories of any Native Pr’ 
India. The word cannot ia 
seas, since they are not part of b 
of any State, Assuming that 
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alleged against the accused in the present 
case was committed on the high seas, I 
would answer the first question referred in 
the negative. 

Hartnoll, J—For the reasons given in my 
order of reference I concur in the answer 
proposed by the learned Chief Judge to the 
second questiov. 

The answer to the first question seems 
to meto be the more difficult one to give. 
The words of section 188 of the Code of 
Criminal Procedure, 1898, are wide enough 
to cover the cases of Native Indian subjects 
charged with committing offences on tke 
high seas; but it is necessary to look at the 
intention of the Legislature in enacting that 
where thereisno Political Agent the sanc» 
tion of the Lecal Government shall be 
required before inquiry is made into acharge 
of an cfferce alleged to have been committed 
tside British India. Considering ihat there 
wel Acts of the Imperial Parliament 
empowering British Indian Courts to inquire 
iry offences committed on the high 
seas; it would seem to be unlikely that the 
Government ef India would legislate in a 
manner that mag be said to conflict or ke 
inconsistent with such Acts: and taking 
the first proviso on ‘gection 188 as a whole 
jt would seem to be a reasonable coustruc- 
toin to put on it that the\.whole of it must 
refer to definite territories “nd not to the 
high seas. 


The firat part of it v refers 
to territories, ard it is reasonab 
‘that the last portion of ib only refers to 


territories where there are no Poltical Agents. 
J, therefore, concur with the learned Chief 
Judge in anawering the first question in the 
negative. | 

Twomey, JI corcur as to both questions. 


4, 


` 


(s. c. 14 O. C. 65.) 
OUDH JUDICIAL COMMISSIONER'S 
. COURT. 
First Crvin APPEAL No. 86 or 1910. 
December £2, 1910. 
Present:—Mr. Chamier, J. ©. 
IMAM1—Derexvant 
versus 
TOHAMMAD YUSAF AND OTHERS— 
o PLAINTIFFS. 
Procedure Code (Act V of 1508), s. 92— Suit 
respasser for posecssion of trust property, 
Zity of. 
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A suit for possession cannot bo maintained under 
section 92 of Act V of 1908 against a trespasser in 
possession of trust property. 

Budh Singh v. Niradbaran, 20. L. J. 481; Budree 
Dass v. Chooni Lal, 33 C. 789; 10 C. W. N. 681; Kazi 
Hassan v. Sgun Balkrishna, 24 B. 170 and Huseini 
Begam v. Collector of Moradabad, 20 A. 46, followed. 

Ghazaffar Husain Khan v. Yawar Hossein, 28 A. 
112; 2 A. L. J. 591; A. W. N. (1905) 208, referred to. 

Appeal against the decreeof the District 
Judge, Fyzabab, dated the 30th June, 1910. 

Mr. Sami Ullah Beg, for the Appellants. 

Mr. Mumtaz Hustan, for the Respondents. 


Judgment.—This is an appeal in a 


suit uuder section 220f the Code of Civil Pro- ` 


cedure. The plaintiffs’ case was that a mosque 
and four shops in .the town of Nawabganj 
were held for many years by one Khuda Baksh 
the father of the first defendant, as mutawalli 
that two mortgages of two of the shops made 
by Khuda Baksh in 1901, in favour of ithe 
second defendant are invalid; that Khuda 
Baksh died in 1938, and that his son the 
first defendant being a minor is unfit to act 
as muluwalli, The second defendant who was 
appointed guardian ad litem of the first de- 
fendant put in a defence for both defendants. 
He pleaded that the suit was not maintain- 
able under section 92 of the Code, there being 
no trust for purposes of a charitable or religi- 
ous nature within the meaning of that section, 

that the mortgages of the two shops were 

d thab he was in possession of the 

md the other two shops as manager 
on behalf of the first defendant. 

Thé Court below has found that the whole 
of the property was and is wagf ‘and Khuda 
Baksh was in possession as mutawalli; that 
the suit is maintainable; that the question 
whether the mortgages were valid could not 







be decided in the suit, and that the first des~ 


fendant was at present unfit to be. ntutawalli. 
The learned Judge has appointed a T'alugdcr 
named Chowdhri Rashid-ud-din to be muta- 
walli jointly with the first defendant till the 
latter comes of age. 


The mosque was built about 50 years ago 
and there is no direct evidence that either 
the mosque or the shops were ever made wagf 
but Khuda Baksh obtained possession of the 
mcsque ard shops in execution ofa decree ob- 
tained by him in a suit in which he claimed as 
mutewalli, This is strong evidence that they 
were then wagf property for Khuda Baksh 
was theheir or one of the heirs of the person 
who built the mosque and shops and his 
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statement that he was entitled to them as. 


mutawalli was against his interest. ‘I agree 
with the Court below that the mosque .and 
shops are wagf property and that Khuda 
Bakhsh held them'as mutzwallíi. The first 
defendant would, but for his minorily, be 
entitled to possession of the property as muta- 
walli. The suit as against him is clearly 
maintainable and it is ‘clearly maintain- 
able against the second defendant so far as he 


claims to be in possession as manager on ba-’ 


half of thefirst defendant. Theonly questions 
which admit of any doubt are whether the 
mortgages made by Khuda Bakhsh can and 
ought to be declared to be invalid in this suit 
and, if this is answered in the affirmative, 
whether an order can be made in this suit for 
the ejectment of the second defendant from 
the two shops which he holds as mortgagee. 

The Calcutta High Court now holds that 
the suit contemplated by section 92 of the 
present Code of Civil Procedure (which re- 
places section 539 of the Code of 1882) is one 
directed against trustees and that the section 
does not apply as against strangers. [See 
Budh Singh v. Niradbaran (1) and Budree Das 
v. Chooni Lal (2)]. The Bombay High 
Court takes the same view [see Kazi Hassan 
v. Sagun Balkriskna (3)]. The same view 
was taken.by the Allahabad High Court in 
Huseini Begam v. Collector of Moradabad (4). 
These authorities make it clear that suits for 
possession cannot be maintained under section 


= 
. è = ordinate 
92 against a trespasser in possession of trust ~r 


property. There remains the question 
whether the propriety of alienations of trust 
property can be discussed in sucha suit. In 
the case of Ghazaffar Husain Khan v. Yawar 
Hossein (5) it was held that itis competent 
to-the Court in such a suit to decide whether 
alienations of the trust property are valid 


provided that the necessary parties are before, 


the Court. Itis unnecessary to decide this 
question for the Court below has declined 
to decide whether the mortgages in favour of 
the second defendant are valid or not and 
as there is no appeal by the plaintiffs-respond- 
ents the question cannot be discussed in this 


- Court, 


. Following ‘the decisions of the Calcutta, 
Bombay and Allahabad High Courts mention- 

(1) 20. L. J. 481. 

(2) 33 C. 789; 10 C. W. N. 581, 

(3) 24 B. 170. 

(4) 20 A. 46, 

(5) 28 A. 112; 2 A. L. J. 591; A. W. N. (1906) 208. 
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ed above, I hold that this Court cannot, order 
the dispossession of the second defendant 
from shops Nos. 181 and 182 which he holds 
as mortgagee. The order of the Court below 
is seb aside as regards delivery of these two 
shops, it being declared iastead that they are 
part of the waqf property. The defence hav- 
ing substantially failed the order of the Court 
below as to costs will stand and J make no 
order as to costs in this Court. 


| 


(s. c. 140. C. 63.) 
OUDH JUDICIAL COMMISSIONER ’S 
COURT. 
Seconp Civis APPFAL No. 121 or 1910. 
January 16, 1911. 
Present:—Mr. Chamier, J. C. 
SAMPAT— PLAINTIFF 
versus 
GAURI SHANKAR AND OTHERS 
DEFENDANTS. 

Chaukidar’s Register of Births and Degths, admis- 
sibat of—-Public Record—LEvidence Act/(I of 1872), 
s. 35. 

An entry in a Chaukidar’s Registér of Births and 
Deaths was relied upon as proof of the date of the 
birth of a person. The entry’ was admittedly not 
made by the Chaukidar w there was no evidence 
that it was made by any ether public servant or that 
it was the duty of any/public servant to make it: 

Šter was not ‘admissible under 
section 35 of tl vidence Act, 


Appewl-“against the decree of the Sub- 






Judge, Barabanki, dated 3rd 
February, 1910, revérsing that of tl 
Munsif, Fatehpur, dated 22nd Decem, 


1909. 

Pandit Makhan Lal, for the Appellant. 

Mr. Wasim, for the Respondents 

Judgment.—tThe respongents, in exe- 
cution of a money-decree obtgiried by them 
against one Bhagwant, attaefed a two-anna 
share in a grove as the property of Bhagwant. 
Thereupon, the appellant objected that he 
held a two-anna share as mortgagee from 
Bhagwant under a deed dated July 3rd, 19¢8. 
His objection was thrown out and he then 
brought the suit out of which this second 
appeal has arisen. 





One of the defences to the suit put forwy, 
by the respondents was that ab the ti 
the alleged mortgage Bhagwant was 
and, therefore, the mortgage was 
Munsif held that Bhagwant wa 
at the time of the mortgage 
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the claim. On appeal the Subordinate Judge 
came to the conclusion that Bhagwant must 
have been a minor at the date of the mort- 
gage, and he consequently allowed the appeal 
and dismissed the suit. 

Tt js contended on behalf of the appellant ` 
that the Subordinate Judge’s finding is 
vitiated by the circumstance that he admitted 
jn evidence and relied upon a Ohaukidr’s 
Register of Briths and Deaths as proof of the 
date of the birth of Bhagwant; anditis urged 
that this register is not admissible, and that 
if the Subordinate Judge had not treated ib 
as evidence he must have decided the ques- 
tion in favour of the present appellant. The 
entry in question in the Ohaukidar’s Register 
was admittedly not made by the Chaukicar 
and there is no evidence that it was made 
by any other public servant or that ib was 
the daty of any other public servant to make 
jt. Even if it be assumed that the register 
isa public or other official book within the 
meaning of section 35 of the Evidence Act, 
the register must be rejected on the ground 
that itistnot shown that the entry in question 
was made‘by any public servant in the dis- 
charge of his official duty. I hold that the 
register was not admissible under section 35 
of the Evidence Act, and it is not suggested 
that the entry can be admitted under any 
other provision of the Jaw. In my opinion 
the question of the age o hagwant should 
have been determined without reference to 
this register. Trag 
* % * 


—. 


x * 5 
È nder the present Code of Civil Procedure 
ib is open to this Court in second appeal to 
determine a disputed question of fact. On 
the evidence which I hold to be rightly 
admissible } find that Bhagwant was a minor 
at the date ofthe alleged mortgage. 
J, therefore, dismiss this appeal with cost. 
Appeal dismissed. 
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(s. c. 14 O. O. 70.) 
OUDH JUDICIAL COMMISSIONER'S 
COURT. 
Exxcurton or Decrse APPEAL No. 53 om 1910. 
January 20, 1911. 
Present: —Mr. Chamier, J. ©., and 
Mr. Evans, A. J. O. 
MAHARAJ SINGH—Accricy-PurcHaser— 
APPELLANT 
versus 
JAGAN NATH-—DECREK-HOLDER AND 

ANOTHER— J UDG@MENT-DEBI OR—-RESPONDENTS. 

Execution of decree—Objection by judgment-debtor 
that the auction-purchaser has taken possession `of 
property towhich he was not entitled, maintainability 
of—Necessity of separate suit—Civil Procedure Code 
Act (Y of 1908), s. 47. 

Where a judgment-debtor objected that the auction- 
purchaser had taken possession of property to which 
his gale certificate gave him no title: Held, that the 
question in dispute should be decided by a separate 
suit and could not be decided under section 47, Civil 
Procedure Code. 

Bhagwati v. Banwari Lal, 31 A.82;6 A.L.J.71; 
5 M. L. T. 185; 1 Ind. Cae. 416, followed. 

Appeal against the order of the Additional 
District Judge, Lucknow, dated the 16th July, 


1910, upholding that of the Subordinate 
Judge, Hardoi, dated the 3lst February, 
1919. 


Babu Saligram, for the Appellant. 

Pandit Tara Shankar, for the Respondent. 

Order.— This isan appeal against- an 
order of the Additional District Judge of 
Lucknow, Gpholding an order of the Subor- 
dinate Judge‘ef Hardoi. 

Some property was sold in execution of 4 
decree ona mortgage executed by Man Rai 
on the 15th September 1908, and purchased 
by the appellant. Objections were taken by 
Man Rai, judgment-debtor, during and im- 
mediately after the sale which were rejected. 
The auction-purchaser obtained a sale-certifi- 
cate on the 20th November 1908, and formal 
possession of the purchased property on the 
16th July 1909. The judgment-debtor put in 
this application saying tbat the auction- 
purchaser had dispossessed him of houses 
Nos. 1686, 1687, 1688 and 1689, contrary to 
the terms of the decreeand asked to be placed 
in possession of them. It was decided that, 
although the sale-certificate covered a com- 
pound No. 1979 yet that was a mistake for 
either No. 1980 or No. 1978 and, therefore, the 
judgment-debtor was entitled to possession of 
the houses claimed by him which were situate 
in No. 1979. Jt was found apparently that 
No. 1979 was also erroneouly entered in the 
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mortgage-deed on_ which the decree was 
based. . 

The chief contention taken on behalf of 
the appellant is, that the Court below had 
no jurisdiction to entertain an application 
of this kind under section 47 of the Code of 
Civil Procedure—it being conceded on behalf 
of the judgment-debtor that this is the only 
section under which the Courts could deal 
with this application. Itis contended that 
thedispute between the parties is one entirely 
of title and ifthe judgment-debtor thinks 
that the auction-purchaser has no title to-this 
propérty he should file a regular suit in 
which the question of title could be decided. 
The reply is that the aucfion-purchaser took 
posséssion under colour of the decree under 
execution and this is a question which arises 
between the auction-purchaser (as represen- 
tative of the decree-holder) relating to the 
execution or satisfaction of the decree and can 
only be decided on this application and not 
. by a separate suit. i 

I have considered the numerous rulings 
which are to be found under section 47 of the 
Code of Civil Procedure but none of them 
appear to me to have settled the exact point 
for decision in this case. The matter is one 
of considerable importance and as disputes of 
this kind frequently arise. I certify that this 
appeal be heard by a Bench of two Judges. 

Judgment. 

Evans, A, J. C.—The facts of this case Are 
given in my referring order, dated the 24th 
November, 1910. 

"The appellant’s Pleader relies on the case 
of Bhagwati y. Banwari Lal (1) as supporting 
his appeal. Allthe available authorities on 
this question were cited in the case and the 
majorily of the Full Bench held that section 
244 of the Code of Civil Procedure, 1882, cor- 
responding to section47 of the Code of Civil 
Procedure, 1908, has no application to a dis- 
pute between an auction-purchaserand a judg- 
ment-debtor as to possession of the property 
purchased. Tke auction-purchaser can, in 
the first instance, apply under section 318 or 
819, Civil Procedure Code, and if limitation 
has expired for any such application he can 
institute a suit on his title. The case before 
the Allahabad’ High Court was complicated 
by the fact that the decree-holder was the 
auction-purchaser and the majority of the 


(D 81 A. 82:6 A, L, J. 71;5 M., L. T. 185; 1 Ind. 
Cas, 416. 


of thed 


OASES. 715 


Full Bench held that no distinction could b 
drawn between a decree-holder who purchas- 
ed the property at auction anda stranger who 
did the same. s 

This case is comparatively free from any, 
complications, The judgment-debtor disputes | 
the title of the auction-purchaser to property 
which he claims under his auction-purchase 
and thisis clearly a dispute between the 
judgment-debtor and his representatives-in- 
title and not a dispute between the parties to 
the decree or their representatives. The fol- 
lowing passage from the judgment of Banerji, 
J., can ba applied (mutatis mutandis) to this 
case. ` | 

“I am further of opinion that a question 
between the auction-purchaser or his repre- 
sentative and the judgment-debtor or bis re- 
presentative relating to delivery of possession 
is not a question ‘relating to the exsontion/~ 
discharge or satisfaction of the decree’ wifkin 
the meaning of section 244, clause (c), pon 
the judgment-debtor’s property “pie ol 
and the amount due under the dree being 
realized the decree is fully sXecuted, dis- 
charged and satisfied, and pf question relat- 
ing to the execution, dytharge or satis- 
faction of the decree 2émains to be deter- 
mined. Whether not the ‘auction-pur- 
chaser obtains possession of the property 
sold is wbem material for the purposes 


ée and does not in any way affect 









it.” 

If the appellant in this case had co 
plained, that he had been ejected by 
predecessor-in-title, the judgment-de 
could either have applied under sec 
Civil Procedure Code, if within M 
or instituted a suit. Similarly, thé judgment- 
debtor should have instituted,% suit if he was 
of opinion that the appellant Kad taken poeses: 
sion of property to whichis sale-certificate 
gave himno title. I would follow theruling 
of the Allahabad High Court in this case 
and hold that the dispute between the parties 
is one which cannot be disposed of under 
section 47 of the Code of Civil Procedure, 
The Subordinate Judge should not have deal 
with the application made by the judgm 
debtor Man Raion the merits but s 
have dismissed it as not maintainabl 
present appellant should not hav 
to the District Judge, but should 
in revision to this Court. I 
appeal as an application for 
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aside the order of the lower Court as having 
been passed without jurisdiction and dismiss 
theapplication with costs. I would allow 
the applicant his costs in the first Court, and 
in this Court but make him pay costs of 
the opposite party in the Judge’s Court be- 
cause no appeal should have been made to 
that Court. 

Chamicr,J,C.—The view taken by the 
majority of the Full Bench in the case of 
Bhagwati v. Banwari Lal (1) agrees with that 
which has been taken by this Court and is, 
I think, correct. I agree with order proposed 
by my learned colleague. 


~~ a 


(s. c. 14 O. 0. 74.) 
OUDH JUDICIAL COMMISSIONER’S 
COURT. 
First Crvin Arpeat No. 90 or 1910. 
January 24, 1911. 
Present:—Mr. Justice Chamier. 
JOT SINGH—Praintiry 
versus 
ASNAD ALI KHAN AND ANGTHER— 
EFENDANTS, 

Suit for recovery of pxice paid for property to which 
the judgment-debtor has ‘gg title—Suit Jor recovery of 
price paid for property fourm to be non.existent—Limi- 
tation Act (IX of 1908), Sch. D and 97. 

A suit for recovery of t price paid at an 
exccution-sale for property to “which the judg- 







ment-debtor has no title is governed by either-Articls . 


62 or Article 97 of Schedule I of the Indian Limitation 
Act, 1908. 

Where the caso is not one of sale of existing 
property to which the judgment-debtor is found to 
havo either no title or a defective title, but is one 
of sald of non-existent property a suit for recovery 
of the price would be governed by Article 62 of 
the Limitation Act. 

Gurshidaita v. Gangaya, 22 B. 783; Hanuman Kamat 
v. Hanuman Tartar 19 C. 123; 18 I.A. 158; Fenkata- 
navasimhulu vexPeramma, 18 M. 173 ; and Fen- 
katarama dyyar V>Venkata Subramaniam, 24 M. 27, 
referred to. 

Vilkanta v. Imamsahib, 16 M. 861, doubted. 
Appeal against the decree of the Additional 
Judge, Hardoi, dated Ist September, 1910. 

Mr. E. Manuel, for the Appellant. 

. Messrs. Wasim and Arabi, for the Respon- 

dent. A | 

Judgment.—tThe suit out of which 

appeal arises was of a somewhat unusual 

ter. 

arch, 1582, three deeds of mortgage 
ted in favour of the defendant 

usain. In July 1889, he mort- 
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gaged his rights under the three deeds to 
the defendant Asnad Ali Khan. The Jatter 
sued.on lis mortgage and obtained a decree 
for sale of Mohammad Husain’s interests 
under the three deeds of 1882. But by some 
unexplained mistake, the Court put up for sale 
the rights of Mohammad Husain as mort- 
gagee under the deed of July 1889. The 
plaintiff in this suit who was the purchaser 
at the auction took possession of the proper- 
ty covered by the deeds of 1882. In a suit 
brought by Mohammad Husain, it was held 
by this Court in March 19C6, that the pre- 
sent plaintiff had no right to the property in 
his possession, and in May 1909, he was dis- 
possessed. In the present suit, inatituted on 
February 21st, 1910, he has claimed a decree 
for recovery of price paid by him at the 
auction-sale. The Court below has dismissed 
the suit as barred by limitation under Article 
62 of Schedule I to the Limitation Act, 
1908. Iu appeal itis contended that the 
Article applicable to the case is Article 120. 
The defe.dants-respondents contend that the 
suit is barred either by Article 62 or by 
Article 97. 

The plaintiff relies upon the decision of 
the Bombay High Court in Gurshidawa v. 
Gangaya (1) on which it was held that.the 
cause of action for recovery of the price 
paid at an execution-sale for property to 
which the judgment-debtor has no title is 
not compieie till the auction-purchaser is 
dispossessed. If this ruling is correct, and 
applicable to the facts of this case, the suit 
is within time, for the plaintiff was dis- 
possessed less than a year before the ‘snit 
was brought. The plaintiff relies also on the 
decision of the Madras High Court in 
Nilakanta v. Imamsahib (2) that Article 120 
applies to such a case as this. The Jast 
mentioned decision stands alone and is incon- 
sistent with several other decisions. 

The present case appears to me to be 
governed by either Article 62or Article 97, 
In the case of Hanuman Kamat v, Hanuman 
Mundar (3) their Lordships of the Privy 
Council said,—" Their Lordships areof opinion 
that the case must fall either within Article 
62 or Article 97. If there never was any 
consideration, then the price paid by the 
appellant was money had and received to his 


(1) 22 B. 788. 
(2) 16 M. 361. 
(3) 19 C. 128 (P. C.); 18 I. A. 153, 
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account by Dowlut Mandur. . But their Lord- 
ships are inclined to think that the sale was 
not necessarily void, but was only voidable 
if objection were taken to it by. the other 
members of the jointfamily. If so, the con- 
sideration did not fail at once, but only from 
the time when the appellant endeavoured to 
obtain possession of the property and, being 
opposed, found himself unable to obtain 
possession. There was then, at all events, 
a failure of consideration, and he would have 
had aright to.sue at that time to recover 
back his purchase-money upon a failure of 
consideration and, therefore, the case appears 


to them to be within the enactment of Article | 


97.” ; 


In Venkatanarasimhulu v. Peramma (4) 


Article 97 was held to apply to a suit for re- 


- covery of the price paid by “the plaintiff for 
property to which the vendor was subse- 
quently found to have no title. In Venkatrama 
Ayar v. Venkata Subrahmanian (5) also Article 


97 was held to apply to sucha suit. In - 


none of the last three cases was ib necessary 
to decide whether time begins to run, under 


Article 97 in such a case as this, from the. 


date of the decision that the vendor has no 
title or from the date on which the purchaser 
is dispossessed. In the first cf the three 
cases time was held to run from the date on 
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to which the judgment-debtor is’ found to 
have had no title or a defective title; it is a 
ease of non-existent property being sold. 
What the Court purported to sell had no ex- 
istence at all and the plaintiff took posses- , 
sion of property which was in no way affected 
` by the sale. I hold, therefore, that the suit 
is governed by Article 62 and is barred by 
limitation. 
I dismiss the appeal with costs, 
: Appeal dismissed. 


(s. c. 14 O. ©. 77.) < 
OUDH JUDICIAL COMMISSIONER’S 
A. COURT. ` 
MUISGELLANEOUS Civin APPEAL No, 64 or 1910. 
Present:—Mr. Chamier, J. O. WA 
SHEO,GOPAL—Appiicant p 
versus f 
Revocation of letters of administration—Right of 
persons standing by though cognizant of proceedings for 
grant of letters of administration—Probaie and Ad- 
ministration Act (V of 1881), s. 507 $ 
of Administration or Probate but chooses to stand by 
and allow the proceedings to be concluded in his 
absence, cannot be allowed afterwards to come in 
and have the grant revoked. 


January 26, 1911. 
SHEO GHULAM-— Opposite Parry. 
A party who is cognizant of proceedings for Letters 
In the Goods of Bhaggobutty Dasi, 27 ©. 927; 4 0. W. 


which the plaintif attempted to get DOSO NG 757; and In the matter of the Will of Pitamber’ 


sion of the property and found himself unable 
to do so. Inthé second case the plaintiff 
sued within three years of the dezision 
_which preceded the dispossession ; and in 


` the third case the plaintiff, who had not’ 


been in possession at all, sued within three 
years of the decision that he was not entitled 
to possession. 


The present suit was instituted less 
than three years after the dispossession of 
the ‘plaintiff but more ‘than three years 
after the decision of this Court that he was 
not entitled to retain possession of the pro- 
perty. If Icould holdin the present case 
that there was originally consideration for 
the payment made by the plaintiff I should 
“be disposed to hold that it did not fail till 
the plaintiff was dispossessed but it seems to 
me that there never was any consideration. 
‘It is not, like the cases to which I have re- 
ferred, a case of existing property being sold 

(4) 18 M. 173. 

£5) 24 M27, 


Girdhar Soorji Jivandas, 5 B. 638, referred to. 
Appeal agatust the order of the Distri 

Judge, Lucknow, dated 3rd June 1910. / 
Babu Bisheshwar Nath, for the App itant: 
Babu Salig Ram, for the AEE 


Judgment. —This is an appeal against 
an order of the District Judge,óf Lucknow 
rejecting an application andgé section 50 of 
the Probate and Letters cé ‘Administration 
Act of 1881, for the revocation of Letters of 
Administration granted to one Sheo Ghulam. 
In the application for Letters of Administra- 
tion made by Sheo Ghulam it was stated that 
the applicant’s mother Musammat Batasa died 
in April 1902, leaving as her heir her sons, 
the applicant Sheo Ghulam and his brothe 
Munna Lal; that Munna Lal had been livy 
separate and Musammat Batasa had 
an oral Will in favour of Sheo Ghula 
pect of a sumof Rs. 1,000 odd d 
a Bank and Sheo Ghulam praye 
of Administration be granted t 

‘of the sum deposited in 
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Court issued notice to Munna Lal who ap- 
peared and gave evidence on oath in support 
of his brother’s application and ultimately 
the Court issued Letters of Administration to 
Sheo Ghulam in the usual form in respect of 
the estate of Musammat Batasa. More than 
two years later, Munna Lal has applied to have 
the Letters of Administration revoked. His 
application is based upon two grounds, name- 
ly, that the money in the Bank did not be- 


long to Musammat Batasa atall, and secondly, . 


that if it did belong to her, it is not irue 
that she made a Will in favour of Sheo 
Ghulam. The District Judge threw out Munna 
Lal’s application on the ground that it was not 
maintainable under section 50 of the Probate 


and Letters of Administration Act and he 
N observed that Munna Lal could flea suit 











-have been rejected on > 
There is plenty of authority for the-pro<— January, 


ainst Sheo Ghulam if he were so advised. 
tn appeal it is contended that the appli- 
ention was maintainable under the section 


quoted. It appears to me that the applica- 


‘tion discloges grounds upon which Lettera of 


Administration may be revoked. It distirctly 
alleges that the Brant was obtained by means 
of false suggestions. The Court was not 
jurstified in throwing gut the .application on 
the ground that it wag not maintanable; 
but, in my opinion, the application ought to 
another ground. 


osition that if a party is cognizant of 

oceedings or Letters of Administration or 
Prdbate and ehooses to stand by and allow 
the ‘preeeedings to be concluded in his 
absendMhe will rot be allowed to come in 
afterwards and have the grant revoked. 
See the cases mentioned in In the goods 
of Bhaggobutty Dasi (1) and In the matter 
of the Will of Pitamber Girdhar oor? Jivan- 
das (2). The present case is far stronger 
than any of the cases referred to in those 
decisions. Here Munna Lal actively 
assisted his brother to obtain Letters of Ad- 
ministration and on oath supported the allega- 
tions contained in his brother’s application. 
t is not open to a person who has assisted 
applicant to obtain Letters of Administra- 
to come forward and ask to have the 
of Administration revoked on the 
at the statements which he himself 
ere untrue. The appellant’s ap- 
in my opinion, rightly rejected. 
W. N. 757, 
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_I dismiss this appeal with costs. 
Appeui dismissed. 


(s. c. 14 0. O. 80.) 
OUDH JUDICIAL COMMISSIONER’S 
COURT. 
Seconp Civin Apewat No. 158 or 1910, 
February 1, 1911, 
Present:—Mr. Chamier, J. C. 
Musammat MUNNI1— PLAINTIFF— APPELLANT 
Versus ` 
SHYAM BEHARI—DEFENDANT— 


RESPONDENT. 

Registration endorsement—Statement by executant 
made to the registering Officer—Certificate of the regis- 
tering Officer, admissibility of—Registration Act (IIE of 
1877), ss. b2, 58 and 60—Evidence Act (I of 1872), ss. 
91 and 92, 

The endorsement of a Registrar on an uncondi- 
tional deed of gift contained the following statement 
purporting to have been made to him by the exe- 
cutant, “agar mahub lahu roti kapra denge to hiba jaiz 
hai warna najaiz samjha jaega”: 

Held, that the endorsement could not be said to 
have been made under section 52 or 58 of the Regis- 
tration Act and, therefore, the certificate of the Regis- 
tering Officer could not be admitted under section 60 
of the Act. 

Hel, further, thab the -record of the statement 
could not be admitted in evidence under sections 91 
and 92 of the Evidence Act. 


Appéal against the decree of the Additional 
District Judge, Lucknow, dated the 25th 
ry, 1910, upholding that of the 
Munsif, North~-Unao, dated 7th April, 
1909. ` 

Mr. Mumtaz Husain, for the Appellant. 

Babu Ishwart Prasad, for the Respondent. 


Judgment.—This was a suit by the 
appellant for the cancellation of a deed 
of gift executed by her in favour of the 
respondents on September 11th, 1906, and for 
the recovery of some jewellery made over by 
her to him at or about the same time. Her 
case is that tbe property specified in the deed 
and the jewellery were made over to the re- 
spondents on the condition accepted by him 
that he would maintain her and that it was 
agreed that the appellant would be entitl- 
ed to revoke the gifb in case he failed 
to maintain her. Both the Courts below 
have held that there is no proof that 
the gift was made subject to any. such 
condition. In second appeal itis contended 
that both Courts have overlooked an 
important statement made to the Registering 
Officer at the time of the registration of the 


` 
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document which shows that the gift was made 
subject to the condition stated above. On 
the back of the deed of gift the Registering 
Officer has endorsed the following statement 
alleged to have-been made to him by the ap- 
pellant. “Maine yeh hiba-nama likha hat agar 
mahub lahu roti kapra denge to hiba jaiz hat 
warna najatz samjha juega.” The respondent 
contends thatit is not proved that the ap- 
pellant made this statement and that the 
statement if proved is not admissible for the 
purpose of proving that the gift was condi- 
tional. ; 

No one has been called to prove that the ap- 
pellant made the statement recorded on the 
back of the deed The endorsement cannot 

“be said to have been made under either sec- 
tion 52 or section 58 of the Registration Act 
and, therefore, the certificate of the Register- - 
ing Officer does not prove the statement un- 
der“section 60 of the Act. Nor, if proved, can 
the statement be used for the purpose of add- 
ing to the terms of the deed of gift. The 
record of tle statement is not part of the 
deed of gift and cannot be admitted under 
section 91 of the Evidence Act. Nor can ib 
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(s. c. 14 O. C. 82.) 

OUDH JUDICIAL COMMISSIONER'S: 

COURT. : 

Execution or Deores APPRAL No. 37 
-or 1910. 
February 7, 1911. 
Present:—Mr. Chamier, J. ©. 

MURRAY anp Oo., LD. —DECRER-HOLDERS 


versus 
PRINS, E. G. A. AND ANOTHER-— JUDGMENT- 


DEBTORS. 

Execution of decree—Soldier’s pay—Liability ‘for. 
attachment— Warrant officers—Assistant Surgeons in 
the Indian Subordinate Medical Department—Army 
Act of 1881, s. 144. 

The question was whether the whole or any por- 
tion of the pay of Military Assistant Surgeons in 
the Indian Subordinate Medical Department was 
liable to attachment in execution of decree: 

Held, that the respondents being Warrant Officers 
wero ‘soldiers’ as defined by the Army Actand, there- 
fore, their pay was exempt altogether from attack. 
ment under the proviso to section 144 of the Act” 

Watson v. Lloyd, 25 M. 402; and Calcutta Trades 
Association v. Rayland, 24. C. 102; 1 C. W. N/138, dis- 
tinguished. i PA | 

Appeal against the order of the-Subordinate 
Judge, Lucknow, dated the 4th May, 1910. 


Mr. E. Manuel, for the ellants. 


@ question for decision 


be used as evidence of an oral statement made Judgm 2s 
by the executant for oral evidence is si igApDeni is whether the pay of the re- 


missible for the purpose of adding ta the terms 
of the gift. I agree with the Courts .\below 
that the deed of gift is unconditional and that 
the attempt to prove that it was conditional 
has failed. | . 

The jewellery is not specified in the deed 
of gift andit was open to the appellant to 
prove by oral evidence that she made the, 


jewellery over to the respondent on condition ` 


that he would maintain her. The respondent 
says that it was made over to him in con- 
nection with a suit in which the appellant was 
interested. The Courts below have found 
that the appellant failed to prove that she 
made them over to the respondents on the 
condition alleged by her. This finding must 
be accepted in second appeal. I, therefore, 
dismiss this appeal with costs. 


Appeal dismissed. ` 


spondents who are Assistant Surgeons in the 


Indian Subordinate Medical Department is 


liable to be”attached-in execution of a decree 
obtained-aigainst them by the appellants. 

. Starting with the presumption that their 
pay is liable to attachment under the first 
paragraph of sub-section (1) of section 60 
of the Code of Civil Procedure, we/have to 
seo whether half of it is exempt from liability 
to attachment under clause (2) of the pro- 
viso to that sub-section, or thefwhole of it is ‘ 
exempt under the Army Act 19881, and the 
subsequent Acts amending the same. 


The appellants contend that the respond- 
ents are Public Officers within the meaning < 
of clause (1) of the proviso to sub-section 
(1) of section 60 of ihe Code of Civil Pro- 
cedure. The expression “ Public Officer ” 
is defined in section 2 of the Code and i 
cludes “every Commissioned or Gazetted 
eer in the military or naval force 
Majesty.” The respondents were 
i. e. their names were publis 
Gazette of India on their first 
to the service, and their nam 
jn the Gazette of India 0 
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sions. , There can bé no doubt.that they ara 
Gazetted Officers and it is, therefore, clear 
that if their pay is not exempt from attach- 
ment altogether under the Army Act half 
of itis liable to attachment and the other 
_ half of it is exempt from atlachment under 


clause (1) ‘of the proviso to sub-section (1), 


of section 60 of the Code of Civil Procedure. 
Section 186 of the Army Act, 1881, as 


amended by the Army Act of 1895, pro-' 


vides that the pay of an officer or soldier of 
` His Majesty’s Regular Forces shall be paid 
without any deduction other than the de- 
ductions authorised by this or any other Act 


or by any Royal Warrant for the time being. 
or by any law passed by the Governor. Gener-- 


al cf India in Council. It has been held 
by the Calcutta and Madras High Courts that 
‘the last 13 words of this section make section 
Wed of the Code of Civil Procedure, 1882 
(sectiqn 60 of the present Code), ‘applicable 
to thespay of Commissioned Officers of the 
‘India Army, [See Watson v. Lloyd (1), and 
Caleutia ‘Trades Association v.- Ryland (2).] 
The appellants\rely: upon these decisions as 


showing that section 60 of the present Code 
of Civil Provedare ampli to the pay of the 


respondents. But the ersons whose pay was. 


in question in the Calcuttènand Madras cases 
being Commissioned Officer 
as defined in section 190 of 
1881, while the respondents bein 

fficers are ‘soldiers’ as defined by that Act, 






ing the pay of Officers. as defined in that A 
from ‘ittachment, bub there is special pro- 
vision (Section 144) relating to the pay of 
soldiers which, though worded in a curious 
manner, seems to me to exempt the pay of 
soldiers from aÑachment altogether. Section 
144 (1) lays down that a soldier shall’ not 
be arrested gr compelled to appear -before a 

Court except on account of a charge of or 

conviction for crime or on account of a debt, 

damages or.sum of money exceeding thirty 
pounds. 
or the purposes of the section. Sub-section 

R) defines Court for the same purpose. 

ection (4) shows how the amount of the 

damages or sum of money shall be 

Sub-section (5) lays down that all 

and dccuments in or incidental 

xecution or order, in contraven- 
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tion of the section shall be void. The sec- 
tion then goes on thus, “Provided that—(1) 
any person having cause of action or suit 
against a” soldier of the regular forces may, 
notwithstanding anything in this section, after 
due notice in writting to the soldier or left at 
his last quarters proceed in such action or 
suit to judgment and have execution other 
than against the person, pay, arms, ammuni- 
tion, equipment, regimental accessaries or 
clothing of such soldier.” 

Provisos should be used to qualify or create 
an exception to a general rule or statement 
and should not be used to state a general 
rule. But this rule of statutory drafting is 
often disregarded or overlooked and it seems 
to have been overlooked in the present in- 
stance. The section, down to the beginning 
of the so-called proviso, deals with processes, 


‘executions or orders whereby a soldier may 


be taken out of the service or compelled 
to appear in Court and does not in any 
way refer to attachment of his pay or 
other property. The so-called proviso deals 
with execution of all kinds and is not and 
cannot be treated as a proviso to the earlier 
part of the section notwithstanding that it is 
called a proviso. Construed as a proviso it 


. is almost meaningless; but construed as an 


independent enactment, it distinctly exempts 
the pay of a soldier from attachment alto- 
gether. I hold that it exempts the pay of 
a soldier. from attachment. Section 60 of 
the Code of Civil Procedure cannot-be con. 
strued so as to affect the provisions, of the 
Army Act. See sub section (2) (b) of that 
section. I must, therefore, hold that the pay 


.of the respondents is not Hable to attach- 


ment. The appeal is dismissed. I make no 
order as to costs as the respondents have not 
appeared. 

Appeal dismissed. 
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LATIF-UN-NISSA V. ACHANBHIT LAT, 


(s. c. 14 O. C. 85.) 
OUDH JUDICIAL COMMISSIONER'S 
anc COURT: ` 
Execution or Decree APPEAL No. 22 or 1910. 
~ February 7, 1911. 
_Present:—Mr, Evans, A. J. C., and 
Mr. Piggott, A. J! C. f 
Musammat LATIF-UN-NISSA—Decren- 
HOLDER 
versus ` : 
ACHAMBHIT LAL AND ANOTKER— 
` ` JUDGMENT-DEBTORS, 

Pre-emption—Decree for pre-emption not providing 
for-payment into Court— Payment of purchase-money 
out of Court, validity of—Oudh Lars Act (XVII of 
1876), s. 16. 

Under section -15 of the Oudh Laws Act a 
pre-emptor is bound to pay the purchase-money 
specified in the decree ‘into Court; this obli- 
gation is independent of the question whether the 
decree does or does not expressly provide for pay- 
ment into Court. - 

Baiju Singh v. Madho Singh, 8 O. C. 57, referred to. 


Appeal against the order of the Subordinate 
‘Judge, Gonda, dated 10th March, 1910. 
Mr. Sami Ullah Beg, for the Appellant, 
Mr, John Jackson, Pandit Gokaran Nuth 
Misra and Babu Aditya Prasad, for the Res- 
, pondents. . 


INDIAN 


Judgment. 

Evans, A. J. C.-—This is an appeal against 
an order of the Subordinate Judge of Gonda 
passed in execution of a pre-emption decree 
held by the appellant against the respondents. 
_ By order of this Court dated the 4th Feb- 
ruary 1910,theappellant obtained a decree in 
the following terms:—'This appeal be allow. 
ed, and a decree be and it hereby is passed in 
favour of Musammat Latif. un-nisa only on 
payment of rupees twenty-two thousand 
nine-hundred and sixty-eight (Rs. 22,968) 
within one- month from this date (4th 
February 1910), I6 is further ordered and 
‘decreed that out of this sum rupees six thon- 
sand four hundred and nineteen and pies six 
(Ra. 6,419-0 6) are payable to the vendor 
Mubarak Ali and the balance to the appellant 
‘and in default of this payment her claim will 
stand dismissed”, Onthe 2nd March 1910, 

_ Re. 16,548-15.6 were paid in Court by the de- 
cree-holder, and on thesame day areceipt sign- 
ed by the vendor Mubarak Ali for Rs. 6,419-(-6 
was. filedin Court, The decree-holder applied 
for delivery of possession on the 4th March 
1910, and the Court passed an order direct- 
ing delivery of Possession on the same day. 
The vendor Achambhit Lal put in an appli- 
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cation on the 8th March 1910, to the. effect 
that the decree-holder was not entitled to 
possession as the terms of the decree of this 
Court had not beep complied with and that 
the receipt filed by thevendor was a fictitious 


- document, no money having been really paid . 


fo him ‘on the 2nd March 1910, TIt was 
also contended that the decree having been 
passed under section 14, Act XVIII of 1876 
the entire sum of Rs. 22,968 should have been 
paid in Court under section 15 of the same , 
Act. The learned Subordinate Judge upheld 
these objections and decided that the decree 
had become void under the terms thereof. 
When this appeal came up for hearing 
before this Court onthe 3rd June 1910, we 
considered it advisable to remand the case to 
the lower Court for a finding on the issue, 
whether the sum of Rs. 6,419-0-6 had actual- 
ly been paid by the appellant, and if so, on 
what date this payment was made? The 


‘finding of the Court on remand was tha fio 


actual payment had begn made by the ap 
to the vendor on the 2nd March 
am of opinion that this finding is 
is unnecessary to. set forth i 
reasons, because this apnesan be decided 
against the lant on the assumption that 
shedid pay this money yh cash to the vendor . 
onthe 2nd March AY10. Thelaw appears 
to me-to be quitfe-clear. It is conceded that 
thedecree of this Court was passed under 
the special pre-emption chapter of the Oudh 
-Laws Act, 1876. Section 14 of ihe Act pro- 
vides that the decree ina pre-emption suit, 
shall specify, a day on or before whick the 
purchase-money shall be paid. That haying 
beendone, section 15 Jays upon th pre- 
emptor the duty of paying the peie: 
money into Court on or before the ay fixed, 
and if payment is not made the ‘pre-emptor 
loses his right of pre-emption. This view 
of the law was accepted by a Bench’ of this 
Court in the case of Baiju Singh v. Madho 
Singh (1). Itistrue that in that case the 
decree directed payment of the purchase- 
money info Court, but, nevertheless, this 
Court held that the law should be strictly 
enforced and that no payment except a pay- 
tment made directly into Court should be 
held valid under section 15 of the Ou 
Laws Act. The contention on behalf o 
appellant amounts to this. She say, 
she was misled by the order of t 

(1) 8 0. C. 67. 
















722 


~NDIAN 
CHANDI DAYAL v. RATAN LAL. 


because the decree did notin specific terms 
diréct the payment of the money into Court 
and: we.are referred to Order XX. rule ‘14 of 
the.Code of Civil Procedure, 1908, where 
it is laid down that when a pre-emption 
. claim is decreed, the Court shall direct that 
the pre-emption money be paid into Court. 


In my judgment section'’4 of the Code dis- ~ 


posses of this contention. This decree was 
passed under a special law applicable to Oudh 
only and the decree having been so passed, 
-it was absolutely necessary for the pre-emptor 
to pay the money into Court. The provi- 
sions of Order XX, rule 14 cannot be applied 
. to this decree. Further than this, there is an 
application on the record by the appellant, 
dated the 17th February 1910,in which she 
asked for extension of time in order to enable 
her to deposit the morey. It is, therefore, 
proved to demonstration that the appellant 
was notin any way misled, and that she 
Raw that she had to déposit the whole of 
the pre-emption money:tinto Court and it is 
ndmitê that she did not do this. In my 
opinion the decree of this Court was in the 
correct fort\and it was not necessary to 
state in specifidterms that the money ‘should 
“be paid into Cour + d 
| The facts of this Gage show that there had 
- been very bitterand prol nged litigation about 
‘this property and also thet after the appellant 
-had obtained the decree of this Court, she 
chad a great difficulty in raising. Rs. 16,548 
_-which -she actually deposited “in Court. 
` She adopted this device in collusion with 
the vendor, her brother, in order to show 
tat she had complied with the order of 
the’ourt keowing fall well that such a 
device.would be challenged by the vendee. 
Tf Her statement is true that she paid the 
‘mopey jm cash to the vendor, there is no 
reasonwhy she could not have paid that 
‘game’sum into Court and the present dispute 
‘would have been avoided. She elected to 
adopt a torturous courge which has landed 
her in these difficulties and I wholly fail to 
find even any -equitable ground on which the 
appeal could be allowed. Thedecision of the 
Court below was correct ‘and in accordance 
with law -and I would dismiss the appeal 
ith costs. by Ds 
iggott, A. J. C—I «incline -to the opinion 
e provisions of the Code of Civil Pro- 
ct V of 1908) as.to the form of 
e prepared in pre-emption suit, are 



















OASES. ~ tisit 


applicable’ to decrees passed under the. 
pre-emption clauses of the Oudh Laws 
Act, and shduld be observed. Otherwise, I 
concur with the decision of my learned ' 
clleague and ‘the reasoning on which it is 
based. Under section 15 of the Oudh Laws 
Act, the appellant was bound to pay into 
Court the purchase-money as specified in the 
Court’s decree, and this obligation waa 
independent. of the question whether the 
decree did or did not expressly prescribe 
payment into Court. ` 
Appeal dismissed. 


` 


(s. c. 14 0. C. 89.) 
OUDH JUDICIAL COMMISSIONER'S 
a COURT. 
twit AppeaL No 117 or 1910. 
February 9, 1911. 
Present:--Mr. Evans, A. J. C. 
CHANDI DAYAL AND ANOTHER—DEFENDANTS 
h versus ; 
Pandit RATAN LAL— PLAINTIFF. 

Mortgage—Såle of mortgaged property in ewecution 
of simple moncy-decree—Purchaser at auction-sale, 
whelher representative of judgment-debtor—Subsequent 
sale in execution of decree jor sale passed on mortgage 
—Auction-purchasers at the two sales, respective 
rights of . ; 

Tho. property in suit was mortgaged to the 
respondent on 4th November 1877 who obtained a 
decree on foot of the mortgage which was made ab- 
solute on the 14th November, 1908. On 13th Febru- 
ary 1900, the” appellant’s father obtained a money- 
decree against the mortgagor and on 30th November 
1904 purchased the property in execution of his 
deoree and obtained possession on 4th September 
1905. The ,respondent purchased the property in 
exécution of his mortgage-decree on 20th December 
1907, and . obtained symbolical possession on 4th 
February: 1909. This was a suit by respondent 
against appellants for possession: , 

‘Held, that #s the appellants’ title was based upon an 
auction-sale in execution of a money-decree they 
represented the judgment-debtor in interest in exact- 
ly the same way as if they had ‘purchased the pro- 
perty by private sale, and were as much bound. 
by the respondent’s decree as the mortgagor himself 
was. Ri : 

Lalji v. Munnu Lal, 8 O. C. 330; and Mangan Lal ° 
- Mulji v. Doshi Mulji Bhaichand, 25 B. 631, dis- 
tinguished. . $ 

Maharaj Singh v. Jagannath, 14 0.C. 70; 9 Ind, Cas: 

714 and Bhagwati v. Banwar Lal, 31 A. 82; 6 A. L, 

J.71;5 M. L. T. 185; 1 Ind. Cas. 416, referred to. 
Appeal ‘against the decree of the Additional 

Judge, Hardoi, dated 24th August, 1910. 
Mr. A. P. Sen. and Babu Hargobind. Das, 


for the Appellants, 


“First C 


a 
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Mr. J. K. Banerji, for the Respondent. 

Judgment.—tThis is an appeal by 
the defendants against an order of the Ad- 
ditional Judge of Hardoi granting a decree 
in favour of the respondent Ratan Lal for 
possession of 5 biswas, 17 brswansts in the 
village of Khwajgipur together with Rs. 71-1-6 
mesne profits, 

Before dealing with this appeal it is 
necessary to dispose of an application put in 
by the appellants on the 20th January 1911. 
They ask the Court to send for a file of a case 
decided on the 28th January 1905, between 
their father Maiku Lal and one Gaj aj Singh, 
judgment-debtor. They produced before the 
lower Court a certified copy of an order in 
connection with this case Exhibit A3 and’ 
that copy, according to the judgment of the 
lower Court, did not sufficiently establish 
certain facts which the appellants wished to 
‘prove and they now ask that the whole re- 
cord be sent for although they could’ have 
applied for necessary copies during the pen- 
dency of the case. Under Order XLI, rule 27, 
of the Gode of Civil Precedure, 1908, ad- 
ditional.evidence cannot be accepted by an 
Appellate Court unless the Court below has 
wrongly refused to admit evidence or unless 
good reasons can be given for allowing ad- 
ditional evidence which was not pro- 
duced before the lower Court. The reason 
for asking this Court to accept further evi- 
dehce is that the father of the appellants had 
died shortly before this suib was instituted 
and that the appellants were not aware of 
all the material facts necessary for the 
justice of the case. “This is merely an excuse 
because it is clear that the appellants knew all 
about the record of the case which they now 
ask the Court to inspect. 


+ 


but their Pleader apparently did not take 


the trouble to obtain copies of all necessary- 


papers in that case. The death of the ap- 
pellants’ father has nothing whatever to do 
with the non-production of copies which 
ought to have been produced before the lower 
Court and as the present application is 
strongly opposed by the respondents, I am 
not able to corsider the additional evidence 
contrary to the express provisions of the 
Code. The application is, therefore, rejected. 


I now deal with the’ appeal upon the evi-. 


dence before me. The following facts are 
admitted. Onthe 4th November 1897, one 
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got a copy of one document on that record. 
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Gajraj Singh mortgaged the property in suit 

to the respondent Rattan Lal. On the 13th 
February, 1900, Maiku Lal father of the ap- 
pellants oblained a money-decree against 
Gajraj Singh for Rs. 944-15, Certain pros 
ceedings were taken by Maiku Lal in exe- 
cution of this decree the details of which 

are not clear. The only document on the 
record in connection with these proceedings 

is an order Exhibit A3. This order was 
possibly passed on the 10th September 
1903, but this is not clear. The order shows 

that in execution of some decree which is 
probably the decree obtained by Maiku Lal 

on the 13th February 1900, some notice was 
issued to Ratan Lal, the present respondent, 

aud that it had been returned. The ro- 
spondent brought a suit on his mortgage in 
December 1902, and obtained a decree on 4 
the 7th February 1903. The decree mas 
made absolute on ihe 14th November 1903 

On the 30th November 1904, Maikul/Lal 
purchased the property in execution f his 
own decree and obtained possession on the 
4th September 1905. The samé property 
was again put up in execution.of the respond- 
ent’s morigage-decreg and fe purchased it 
on the 20th December 1907, ard obtained’ 
symbolical possession on the 4:h February 
1909. He prayed for mutation of names but 
his application. ‘was refused on objections 
taken by Maiku Lal on the 27th April 1909. 
He, therefore, instituted this suit for posses- 
sion ofthe property on the 23rd February 
1910, 

The principal contention taken on Walt 
of the appellants is that they are not bound 
by the decree obtained by the respondent, be- 
cause the property had been. attached by 
Maiku Lal prior to December 199%, and was 
actually under attachment while that case 
was pending and, therefore, Maiku Lal, as an 
attaching creditor, was interested in the pro- 
perty and should. have been made a party 
to the respondent’s suit. The learned Ad- 
tional Judge has stated in his judgment that 
he cannot find any proof thatthe property 
was under attachment when the respondent 
instituted his suit. The documents on th 
record do not show that any property wi 
attached nor does it show on what date 
order was passed. I have examined c 
Exhibit A3 referred to above and i 
possible to presume from that do 
the property in suit, or indeed 


a 
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at all, had been attached by Maiku Lal prior to 
December 19C2. The only contention. taken 
on behalf of the appellant is that Maiku 
- Lal should have been madé a 
respondent’s suit because. he was at the time 
an attaching creditor, but as I do not find 
that he was an attaching creditor the form 
of the suit instituted by the respondent was 
not contrary to the provisions of section 85 
of the Transfer of Property Act and in this 
view of the case it is unnecessary to con- 
sider the rulings cited by the Advocate 
for the appellants to show that an attaching. 
creditor is a person interested in the mort- 
gaged. property within the meaning of that 
section. id 
The point for decision is, therefore, reduced 
to this. Maiku Lal purchased the property 
jn 1904 and obtained’ possession. . The re- 
spondent Ratan Lal purchased the same 
roperty in execution of his mortgage-decree 
in “1907 and -got symbolical possession in 
1909... The appellants, represented by Maiku 







Lal, refused to give up possession and I have - 


only to decide whether their title is better 
than that of Ratan Lal. The learned Addi- 
tional Judge -decided that Maiku Lal, being 
the auction-purch er of the mortgagor’s 
“interests, is the legal. representative of the 
mortgagor and as such is bound by the re- 
spondent’s decree just as much as Gajraj Singh 
himself .was. - The learned Advocate for the 
appellanis has cited’ rulings to show that an 
auction-purchaser is not the legal representa- - 
iva of the judgment-debtor. In support of 
this, contention I am referred to the cases of. 
Lalji. Munnu (1) and Mangan Lal Mulji 
v. Doshi Mulji Bhaichand (2). The case in 
Lalji v. Munnu Lal (1) merely explains what, 
wasthemeing ofrepresentative of judgment- 
` debtor according to the provisions of section 
244 of the Code of Civil Procedure, 1882, 
and it was decided that that section only 
applied to persons who represent the parties 
to the suit upon the record and was not 
meant to refer to ‘strangers to ihe decree 
setting up a title to the property in suit 
adversely to any of the parties to that suit. 
f any’ such dispute arose, it could not be 
asposed of under section 244 of the Code. 
ruling of Mangan Lal Muli v. 
Mulji Bhaichdnd (2) also refers to 


gs under section 244 of the 
830. 7 é = 




















party to the ` 


“claim. 
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Code of Civil Procedure, 1882. I may 
also’ refer to the case of Maharaj Singh 
v. Jagannath (3). In that case we followed 
the decision of the majority of the Fall Bench 
in the case of Bhagwat? v. Banwari Lal (4) : 
and held that a dispute between the judg-. 
ment-debtor and the auction-purchaser was 
not one which could be disposed of under 
section 47 of the Code-of Civil Procedure 
All these decisions merely show that the 
auction-purchaser is not the representative 
of the judgment. debtor within the’ meaning, 
of section. 47 of the Code; that is to say, 
he does not represent the judgment-debtor 
in any controversy which may have arisen 
between him and the decree-holder in-con- 
‘nection with satisfaction of the decree. But 
the possession of Maiku Lal who purchas- 
ed the property of Gajraj Singh is quite 
different from this. There is no dispute 
before the Court which should be dealt - 
with under section 47 of the Code, but 
it is a suit for possession of certain pro- 
perty and the plaintiff-respondent says that 
his title to the property is superior to that 
of the appellants who are acting illegally 
in keeping him out -of possession. The re- 
spondent’s-title is that of a purchaser under 
a decree for sale upon a mortgage and that 
mortgage has now been extinguished. The 
title of the appellants is based, upon an 
auction-sale in execution of a money- .- 
decree and they represent the judgment- 
debtor in‘ interest exactly in the same way 
as if they had purchased the property by 
a private sale and they are as much bound’ 
by the respondent's mortgage-decree as the 
mortgagor himself was. There is no ground. 
upon whith they can resist the respondent’s 
If they had. wished to retain pos-_ 
session of: the property, they should have 
paid up the amount due on the respond- 
ent’s decree before the property was put 
up for sale.. The respondent’s title to the 
porperty is indivisible dnd the appellants 
have no title at all because their property 
has been purchased by the respondent. ln 
my opinion the décision of the Court below 
js correct and this appeal is dismissed with 
costs. 4 Ya 
` Apreal dismissed. T 
(3) 14 O. ©. 70; 9 Ind, Cas. 714. 
- (4) 31 A. 82;-6 A. L.J.71;5 M. L.T, 185; 1 Ind, 
Cas. 416, 
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BEWA DAT PERSHAD V. KARM CHAND. 
Cs. c. 35 P. W. R. 1911.) 
PUNJAB CHIEF COURT. 
CiviL Revision PETITIONn No. 2577 or 1908. 
January 3, 1911 
Present:—Mr. Justice Johnstone. 
Pandit SEWA DAT PERSHAD— 
5 PLAINTIFE— PETITIONER 
VETSUE 


` KARM CHAND—Derenpant—Responpent, 


Review— Revision —Order rejecting an application for 
review of judgment—Final—Application of new or old 
Code of Civil Procedure—Civil Procedure Code (Act 
XIV of 1882), s. 629—Civil Procedure Code (Act V of 
1908), O. XLVII, r.7—Punjab Courts Act (XVIII of 


` 1884), s. 70 (1) (a). 


An order rejecting an application for review is 
final under section 629 of Act XIV- of 1882, and is 
not open to appéal or revision. 

Ram Lal v. Ratan Lal, 26 A. 572; and Kessowji 
Issur v. Great Indian Peninsular Railway Co., 31 B. 
881; 11 C. W. N. 721; 6 C. L. J. 5; 4 A. L. J. 481;2 M. 
L. T. 435; 9 Bom. L. R. 671; 17 M. L. J. 347, followed. 

The provisions of the Civil Procedure Code of 1908, 
cannot be invoked in aid of a petitioner whose a pli- 
cation for revision was presented before that Code 
came into force. - 


Petition for revision of the order of the 


. Divisional Judge, Lahore, dated the 12th May 


1908, rejecting the application of the plaintiff 
for review of his predecessor’s order dated 
22nd November 1905. 

Lala Dhanpat Rai, for the Petitioner. 

The Hon’ble Mr. Shadi Lal, for the Re- 
spondent. 

Judgment.—tThis is a petition for 
revision of an order rejecting an application 
for review of judgment. After seeing the 
files I came to the tentative conclusion that 
the review by the Court below was admis- 
sible and that there was good ground for 
review, inasmuch as the minor plaintiff had 
made discovery too late of new and important 
matter, etc. 

Mr. Shadi Lal, for respondent, raises the 
objection that neither appeal nor revision 
of an order rejecting a petition for revision is 
competent. He relies upon section 629, old 
Civil Precedure (Jode, which was in force 
when the order rejecting. the review was 


. passed; Ram Lal v. Ratan Lal (1) and 


Kessowit Issur v. Great Indian Peninsular 
Railway Oo. (2). Section 629, Civil Procedure 
Code (old) runs :—“ An order of the Court for 
rejecting the application, č. e., for review shall 


be final” The rulings quoted support Mr. 
(1) 26 A. 572. 
(2) 31 B. 381 at p. 388; 11 ©. W. N. 721; 6 C. 
L. J. 5; 4 À. L. J. 461; ;2 M. L. T. 435; 9 Bom. L. R. 671; 
17 M. L. J, 347 (P. C.), 
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Shadi Lal’s interpretation of the word final. 

For the appellant Mr. Dhanpat Rai retorts 
tbat in the new, Code, Order XLVII, rule 7, 
the word is not “firal” but “not appealable * 
and the new Code applies. Also, that in sec- 
tion 70, Punjab Courts Act, there is a pro- 
vision which allows revision at least in such 
a case as the present, viz., in sub-section (1), 
clause (a). 

I am unable to accede to these propositions, 
No doubt, in the new Code the law has been 
altered, but I cannot see how a Code which’ 
came into force on Ist January 1909, can 
possibly be used to render admissible a revi- 
sion of an appeal filed in July of the previous 
year. ` Further, as to section 70 (1) (a), 
Punjab Courts Act, I do not think that a” 
general provision allowing revision on the . s 
scope of “ material irregularity ” or of failure I 
to exercise jurisdiction or of exercise of 
jurisdiction not vested in the Court, can: 
override a plain provision of law that i ch 
and such case the Judge’s order shall be final, 
Moreover, the Court below, though it did hold 
itself not capable of reviewing, also ruled’ 
that there was no new and important 
matter, ” etc. and thus itcan hardly be said 
it did nob exercise any power it may: 
have had to deal with the petition on the: 


merits. For these reasons, i reject’ the peti- 
tion with costs. -7 . 
p Petition rejected. 4 
wW z 


(s. c. 36 P. W. R. 1911.) 
PUNJAB CHIEF COURT. 
Srcony OivIL Apprat No. 438 or 1910. 
December 20,1910. 7 
Present:—Mr. Justice Kensington. 
BHANA RAM AND OTHERS—PLAINTIEFS— 
APPELLANTS 7” 
Versus 
HAKIM SINGH AND OTHERSY—DEFENDANTS 


— RESPONDENTS, 

Custom—Alienation—Sale by childless proprietor— 
Brahmins of Musapur, Tahsil Nawashahr, District 
Jullundur—Limitation—Right of distant collaterals to 
contest alienation—Declaratory decree—Discretion, 

Collaterals cannot challenge an alienation of 
ancestral property in presence of the. alienor’s son 

Where a declaratory suit challenging an alienati 
by a childless male proprietor of ancestral ` holdi 
barred, sofar as near collaterals are concerne 
distant collaterals cannot be put forward a 
of bringing the suit within time. 

A declaratory decree is always a 
cretion. 


7 


! SA 
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Semble:— Brahmins .of mauza Musapur, Tahsil 
Nawashahr, District Jullundur, do not follow Hindu 
Law but probably agricultural custom. 


Second appeal from the order of the Divi- 
sonal Judge, Jullundhar Division, dated the 
23rd December 1908, confirming that of the 
Sub-Judge, 2nd Class, Jullundhur, dated the 
8rd June 1908, dismissing plaintiff’s claim. 


Rai Sahib Lala Sukh Dayal, for the 
Appe lant. 

Rai Sahib Pandit Sheo Narain, for the 
Respondents. 


Judgment.—this is a suit by distant 
- collaterals of one Maya fora declaration to 
set aside a sale “effected by’ him in 1894. 
The lower Courts have given no pedigree, 
though it was obviously material to ascertain 
the relationship of the parties with some 
approach to accuracy. The pedigree now 
stated.to me on behalf of - plaintiffs, which 
caanot be attested, shows that these two 
mi together with the three adults, joined 
in the\guit as defendants, are all descendants 
of Maya get grandfather. 

. The sale appears to have. covered about a 
quarter of Maya's holding of 22 ghumaos, but 
this. also cann be verified with any 

A certainty. It is to be regretted that neither 
of the lower Courts sheald have attempted 
to clear up these elementary ae in the 
case. 

The Sub-Judge dismissed the’ suit un the 
ground that necessity for sale was ‘establish- 
ed, .The learned Divisional Judge dismissed 
the appeal solely on the ground that“ the 
parties being Brahmans are governed by 

- Hindu Law and not by custom. 






The case accordingly comes before me as 
an appeal on this latter point. The lower 
Appellate Court’s judgment is very brief 
and unsatisfactory. It has some sort of 
support from a Single Bench ruling in 
Maya v. Gurdit Singh (1) given long 
after the case was decided, but that ruling 
dealt with a particalar section of Brahmans 
elsewhere and cannot he treated as determin- 
ing -anything about agricultural Broh- 
mans generally. It is well-known that 
ny Brahmans, or partly Brahman villages 
rious parts of the province, follow the 
custom of agriculturists, and in the 
ase, „the Divisional Judge’s own 
“the ancestor of the parties was 


ders of the village and thein 
128 P. W. R.19C9; 4 Ind. Cas. 947. 
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pursuits are wholly pad p ” go far to 
stultify “his decision. 

J am not prepared to say more than that 
the lower Appellate Court’s decision as given 
without adequate inquiry ard without any 
sort of discussion is quite untenable, and 
must be set aside as not being required for 
the case. It should not be quoted as author- 
ity in the event of the question coming up 
again in this form. There may be, and pro- 
bably is, a great deal to be said for the view 
that these Brahamns of the Jullundur - 
District follow custom, but there is no basis 
or necessity for decision of the point in 
the present case. The Divisional Judge 
should have confined himself to points urged 
in appeal before him. 

Under ordinary circumstances, I should 
set aside the lower Appellate Court’s decree 
and remand the case for fresh decision of the 
appeal without going into any question of 
custom as aside issue. But Ido not do s0,. 
as itis clear to me that plaintifi’s suit is 
bound to fail on the merits and the dispute 
should not be allowed to drag on any 
longer merely because the Divisional Judge 
has erroneously avoided discussion of the 
essential points. ` 

. There is, to begin . with, the diffculty in 
plaintif s way that Maya ern has. sons; 
by a wife.married-subsequently to tHe sale. 
The legitimacy ofthese sons cannot be: 
fairly called in question in the present case, 
and I decline to allow the suit to be treated 
as inthe nature of one for perpetuation of 

- testimony. This question, if it ever arises at - 
all, must be settled by litigation raising the 
issue definitely. For present purposes, the 
sons should ba regarded as legitimate issue 
and they are.a distinctybar to plaintiff's suit. 

The difficulty might, no doubt, be got over. 
by specious pleading, but it has then to be 
considered whether there is anything wrong 
in the Sub-Judge’s finding as to necessity. 
The finding appears to me quite corréct. 
That only itemof consideration which coild at 
any time have been called in question is the 
sum of Rs. 3-12-0 receivedin cash at registra- 
tion for marriage expenses. Maya has 
undoubtedly since married andthe money may: 
well have been required for the purpose. 

This is enough.to dispose of plaintiff's 
belated suit, but it may also be pointed ont. 
thatthe suit is almost ‘certainly fime-barred. 
Two minor plaintiffs have been put forward 
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as a means of bringing the suit within time, 
but only because it is clearly long ago 
time-barred against the other collaterals, who 
never thougnt of themselves challenging the 
alienation. 

A declaratory decree is always a matter of 
discretion, and under these circumstances the 
Courts would certainly be exercising that 
discretion wrongly in giving plaintiffs a decree 
even if the difficulty about limitation could be 
got over. 

The sale was, acquiesced in at the bine by 
such responsible collaterals as might possibly 
have challenged it. 

My conclusion being that the sale is a 

‘valid transaction, the appeal is dismissed 
subject to the explanation given above. 

The plaintiff will pay the costs of the 
vendee-defendants Nos. 1 and 2 in this Court 
also as these defendants should not have been 
put to further trouble, even though the lower 

` Appellate Court dismissed the original appeal 
` on an improper ground. 
: i Appeal dismissed. 





(s. c. 8 A. L, J. 206.) 
ALLAHABAD HIGH. COURT. 
First Civin Appeat No. 332 or 1907. 
January 26, 1911. 
Present:—Sir John Stanley, Kt., Chief 
Justice and Mr. Justice Banerji. 
` MUBARAK-UN-NISSA—D crenpant— 
APPELLANT 
versus 


MUHAMMAD MUNSUB HASAN KHAN 


AND OTHERS—PLAINTIFFSs— RESPONDENTS. 

Muhammadan Law—Arrangement—Widow put in 
possession of property by husband in liew of dower— 
Widow to become absolute owner on husband pre- 
deceasing her—Mortgage—Nature of interest created. 

A Muhammadan gavehis wife possession of his 
property in lieu of her dower on the condition that if 
she died before him, the property would revert 
to him, the balance of the dower becoming extinct; 
but that if she were to survive him she would be- 
come absolute owner of the property. The husband 
predeceased the wife: Held, that on the husband’s 
death the wife became absolute owner of the property. 

Musammat Bebee Bachan v. Sheikh Hamid Hosein, 
14M. I. A. 8377; 17 W. R. 118, referred to. 

The interest created was a right to enjoy the 
usufruct of the property during the life-time of the 
husband which was to develop into full ownership 
on the happening of a contingency, tiz., the death of 
the husband in the life-time of the wife. 


_ First appeal from a decree of the Sub- 
ordinate Judge of Shabjahanpur. 


The Hon’ble Mr. Sundar Lal (with him 
Mr. Muhammad Ishaq), for the Appellant. 

The Hon’ble Mr. Motilal Nehru (with-him 
Messrs. D. O. Baneriee and Ghulam Mujtaba), 
for the Respondents. 

sudgment.—the suit ou$ of which 
this appeal has arisen was brought by the 
plaintiffs-respondents for possession of a: 
share of certain property which originally 
belonged to their deceased uncle, Masnad 
Hasan Khan. They claim as his heirs the 
share to which they are entitled under the 
Mahammadan_ Law. They also pray for mesne 
profits. 

Masnad Hasan Khan died on the Ist of 
March 1903, leaving him surviving as his 
heirs, the first defendant Musammat Mubarak- 
un-nissa, his widow, and five nephews, two of 
whom are the plaintiffs. It is common ground 
that the dower of Musammat Mubarak-un- 
nissa was Rs. 1,25,000, and that this amount / 
was due to her. In order to provide for tao 
payment of the dower Masnad Hasan’ Khén 
executed a document in her favour cr the 
22nd of September 1883, by Virtue of which 
she is admittedly in possession of” his estate. 
Tlie construction of this document is the prin- 
cipal question to be determined in this appeal. 
Whilst it is asserted in the plaint that the. 
instrument was a lease granted to Mubarak. 
un-nissa for the realization of her dower and 
that she is bound to surrender the property 
on her dower being discharged, it is urged on 
her behalf that she has acquired an absolute 
interest in the property under the provisions 
of the document. The plaintiffs allege-tha 
she has realized the wholé amount of her 
dower from the usnfruct of the property, 
and they are, therefore, entitled jo obtain 
possession of their share. 

Onthe 7th of April 1892, Mabaeweaas 
nissa and Masnad Hasan Khan jointly execut. 
ed a deed of wagf in respect of a portion of the 
property, and by a later deed of the 15th of 
August 1903, they provided for the manage- 
ment of the wagf and appointed the 2nd and 
8rd defendants as their successors in the 
office of: mutwallzs. It is asserted by the plain- 
tiffs.that this wagf is nominal and fictitious ; 
that Masnad Hasan Khan continued to be th 
owner of the property till his death, and t 
the wagf is also invalid under the M 
madan Law. 

Upon the death of Masnad Ha. 
mother a reference to arbitratio 
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pledge his estate for the dower.” In the 
document before us we fail to find any 
provision which may be construed to be a 
hypothecation or pledge of the property. 
The learned Advocate for the respond- 
ent contends that the document must be 
deemed to be a Will. We cannot accede 
to ihis contention. There was no disposition 
of the property to take effect only after the 
husband’s death. Nor do we think the 
transaction was of the nature of what is 
known in Muhammadan Law as muhabat. “In 
our opinion the property was, by thein- 
strument in question, vested in Mus- 
ammat Mubarak-un-nissa în præsenti in 
lieu of her dower subject to the condition 
that in the event of her predeceasing her 
husband it should go to her husband alone 
to the exclusion of her other heirs. Ib was 
“@ conveyance of the property in lieu of 
dower subject to a contingeucy which has 
not happened, and to a condition the validity 
of which we are not called upon to determine. 
The interest created was, as Mr. Sundar Lal 
aptly put it, a right to enjoy the usufruct 
of the’ property during the life-time of the 
husband which was to develope into full 
ownership on the happening of a contingency, 
namely, the death of the husband in the life- 
time of the wife. That contingency having 
happened and the husband of Musammat 
Mubarak-un-nissa being dead, she has 
become the absolute owner of the property 
and the plaintiffs, as some of the heirs of her 
husband, are not entitled to recover any portion 
of.it from her. 

In this view it is unnecessary to consider 
whether the wagf created by her is or is not 
valid under the Muhammadan Law. Even 
it is invalid, the plaintiffs have no right to 
question it, 

Furthermore, by the deed of relinquish- 
ment executed by Masnad Hasan Khan onthe 
9th of September, 1903, property of all des- 
criptions was vested in Mubarak-un-nissa. 
The plaintiffs’ suit must, therefore, fail. 

We accordingly allow the appeal, set aside 
the decree of the Court below and dismiss the 
suit with costs in both Courts. 

` Appeul allowed. 
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(s. ©. 8 A. L. J. 297.) N 
ALLAHABAD HIGH COURT. 
Seconp Oivi ArpeaL No. 1289 or 1909. 
January 31, 1911. 
Present:—Sir John Stanley, Ka, Chief 
Justice, and Mr. Justice Griffin. 
CHUNI LAL—Derenpanr—Appenzanr 
versus 
SIKISHAN SINGH Anp OTHERS— 


PLAINTIFR3— RESPONDENTS. 

Mortyaye—Redemption—Breaking up of security by 
mortgagee—Liability of mortyagor. i 

A. morfgaged his sir to B. in 1881. Ata salo in 
execution of a simple money-decrge in 1888 B. pur- 
chased the proprietary rightin the sir leaving A 
owner of the exproprietary right only: 

Held, as B. by his own act had broken up the 
integrity of his security, he was precluded from plac- 
ing the whole burden of his mortgage-debt upon the 
ex-proprietary rights. 

Bisheshur Dayal v, Ram Sarup, 22 A. 284, followed. 

Second appeal from a decree of the Ad. 


ditional District Judge of Al 


3 





Mr. B. E. O’Conor (with him Me. Gokul 
Prasad), for the Appellant. 5 

Mr. Qulzari Lal, for the Respondents, 

Judgment.—this appeal arises out of 
a suit for redemption of a mortgage made 
in 1881 by the plaintiffs’ predecessor-in- 
interest. “By the mortgage in suit certain , 
specified plots, aggregating an area of 191 
beghas, were mortgaged as secarity for the 


as the str holdings of the mortgagor. In 
the year .1888 the defendant-appellant“in 
this Court, at an auction- sale in execution of 
a simple money-decree, purchased Ahe pro- 
prietary rights in the property in suit. The 
plaintiffs in this suit seek to redecin the mort- 
gage of 1881. The Courts bglow have re- 
pelled the contention of the defendant-appel- 
lant that the whole burden of the mortgage- 
debt should be thrown upon the ex- 
proprietary rights now held ‘by the mort- 
gagor. They held that the mortgagor’s ex- 
proprietary interest wasstill liablefor a share 
of the mortgage-debt proportionate to the 
value of the ex-proprietor’s rights vested in 
the mortgagor. The first Courtheld that 4 
plaintiffs should pay one-fourth of the m. 
gage-money in order to redeem t 
proprietary tenures, 4 








The ground taken in ap 
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has already paid off the decretal amount of 
Musammat Shibia.’ The learned Munsif 
then observes,— Under the circumstances, I 
am of opinion that the present decree is 
capable of -execution and the mortgagors 
canrot derive any advantage from the decree 
obtained by Musammat Shibia.” It is obvious 
from this that the order for payment 
of the money was obtained on the faith 
of the false representation made by Nabi 
Baksh that Shibia’s decree had been paid off. 
The order of the Munsif was subsequently 
affirmed on appeal. In the suit brought 
by Musammat Shibia on the basis of the 
bond of the 4th of December 1897, on 
appeal to the High Court, it was held 
on the 27th of June 1906, that the sale 


executed by Har Saran in favour of the: de- ` 


fendants was absolutely void, and that the 
defendants had no right whatever in the 
mortgaged property in dispute. Despite this 
decree, the defendants, in January 1907, 
withdrew fromthe Court of the Munsif the 
sum which had been deposited by the plain- 
tiffs under protest. The Court, however, be- 
fore making payment, required from the de» 
fendants security for the re-payments of the 
money if it should turn out that the defend- 
ants were not entitled to it. A security bond 
by one Wajah-ud-din was executed for this 
purpose on the 2nd of January 1907, and by 
that bond the surety hypothecated certain 
immoveable property. The decree of Musam- 
mat Shibiz was not paid by Nabi Baksh and 
has not been satisfied, but is still under exe- 
cution. The suit out of which this appeal 
has arisen was brought for the refund of 
the money improperly drawn from Court by 
the defendants. Both Courts have decreed 
the claim. 

This appeal was then preferred and the 
main grounds of appeal are that it is not open 
to the plaintiff, in view of the decree of the 
24th of January 1901, which has never 
been set aside, to recover back money obtain- 
ed in execution of it, and that the matter 
must be deemed to be res judicata, There is 
no force in thiscontention. The defendants 
were parties to the suit brought by Mausammat 
Shibia, and in that suit if was held that the 
transfer executed by Har Saranon the 18th 
of March 1909, was absolutely void. In 
view of this ruling, the defendants were not 
justified in -making an application for and 
obtaining payment of the money lodged in 
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Court under protest. They acted improperly 
in representating to the Court of the Munsif 
that Musammat Shibia’s decree had been paid 
off by one of them. The money was deposit- 
ed in Court in usum jus habentis and before it 
was withdrawn this Court had declared that 
the defendants had no right to it, Under 
these circumstancs, the defendants were 
not justified in their action in withdrawing 
the money. They improperly withdrew 
money which in justice and equity belonged 
to the plaintiffs. Money so obtained may 
properly be held to be received for the use of 
the person entitled to it [see Litt v. Martin- 
dale (1) ]. We think; therefore, that the deci- 
sion of the Courts below was perfectly right 
and dismiss this appeal with costs. 
Appeal dismissed. 


(1) 18 C. B. 134; 4 W, R. 465. we 


(s. c. 7 N. L. R. 38) ; ; 
NAGPUR JUDICIAL COMMISSIONER'S 
COURT, 

Seconp Civil Appgat No. 83: op 1910. 
January 6, 1911 
Present:—Mr. Drake’ Brockman, 
DURGAGIR—Aprticann 


versus 
_. KOLLU—Opposire Parry. 

_Plaint —Signature by plaintif essential—Defect in 
signature, effect of —Appeal—Defect in signature no 
ground Sor interference —A mendment—Effect on limi- 
tation—Civil Procedure Code (Act V of 1908), s. 99 
O. VI, r, 17, O. VIL, r. 14—“Jurisdiction”, meaning off” 
Ta panti who resides within the jurisdiction of 
oe » in which he brings a suit must sign the 

Gokul Das v. Mullw,16 C. P. L. R. 103; Chandr 
v. Ganpat Rai, 4 N. L. R. 117, referrod to, NANG 

The word “jurisdiction” in section 99 of the Civil 
Procedure Code; judged from the point of view of 
locality, pecuniary valuo or the subject-matter of a 
wu is equivalent to competency to try. 

Zatra v. Hari, 17 O. 155; Mohesh i iy j 
28 C. 324, followed. f Pe CESAR 

Whero a suit is in fact filed with the kn 

: owled 

and by the authority of the plaintiff, a defect in the 
signature is a mere irregularity which is ' 
for interference in appeal. 4 wadang 

Basdeo v. Smidt, 22 A. 55- and Rakhal v. S 
of State for India, 10 ©. W. N. 841; ua 
Rewah v. Swami Saran, 25 A. 635, followed. 

The want of a proper signaturo 

Order VII, rule 11, among the circumstances y 


4 





a 


ee 
/ 







uny stage of the proceedings. The infer 
these provisions is that a plaint cannot b, 
as voidand inadmissible until the def, 
is removed. 
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Basdeo v. Smidt, 22 A. 55; Maharaja of Rewah v. 
Swami Saran, 25 A. 635, followed. 

The date of amendment ofa plaintis immaterial 
for purposes of limitation, unless the time expressly 
allowed by the Court for amendment has been 
exceeded. 

Maharaja of Rewah v. Swami Saran, 26 A. 635, 
followed. 

Civil revision against the decree of the 
District Judge, Bhandara, dated the 15th 
December 1909, confirming that of the 
Munsif, Tirora, dated the 12th October 
1909. 

Mr. S. Y. Deshmukh, for the Applicant. 

Mr. J. Mittra, for the Opposite Party. 

eudgment.—this is an application 
for revision of a decree passed by the District 
Judge, Bhandara, dismissing an appeal pre- 


ferred by present applicant from a decree of ` h 


N the Munsif, Tirora. 

x, The plaintiff, who is the non-applicant 
here, sued the applicant to recover the 
money due ona bond, and it is admitted 
that sò far as the merits of the case are 
concerned the claim was rightly decreed by ~- 
the Munsif. What we are now concerned 
with is the defendant’s plea that the plaint 
was bad for want of the plaintiff’s signature. 
The plaint was both signed and verified by 
one Dajiba, an agent, of the plaintiff, who 
also conducted the plaintiff’s suit. This 
agent pleaded that the plaintifi’s signature 
was not essential because the plaintiff, though 

|. resident within the jurisdiction, had no per- 

` gonal acquaintance with’ the facts; where- 
upon the Munsif put in issue the question 
whether the plaint was bad in law as not 
signed by the plaintiff but by his agent. 
This issue was decided in the negative oi 
the ground that the agent who signed the 
plaint wasscognizant of the facts of the 
case and had. conducted the suit, the Munsif 
evidently being unaware of this Court’s 
decisions in Gukal Das v. Mullu (1) and 

Ohandramal v. Ganpat Rao (2). 

In appeal the District Judge, after notic- 
ing the Munsif’s mistake, held that the 
irregularity in the plaint did not affect the 
merits of the case and consequently that che 
was precluded from interfering by section 99, 
de of Civil Procedure. 
at section runs as follows :— 

É No decree shall be reversed or sub- 

stantially varied, nor shall any 


L. R. 108. 
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case be remanded, in appeal on 
account of any misjoinder of parties 
or causes of action or any error, de- 
fect or irregularity in any pro- 
ceedings in the suit, not affecting 
the merits of the case or the juria- 
diction of the Court.” 
It is now contended on the defendant's 
behalf that inasmuch as rule 14, Order VT, 
Code of Civil Procedure, requires that every 


plaint shall be signed by the plaintiff the 


Munsif acted without jurisdiction in admit- . 


ting a plaint not so signed, and ‘that section 99 
of the Code has, therefore, no application. 
There is no suggestion that the plaintiff's 
agert in filing and conducting the suit ex- 
ceeded his authority. Í 
The section in question is 
purposes identical in terms with section 
573 ofthe 1882 Code. With reference to 
tbe latter it was held in Matra v. Hari 
(3) that the word “jurisdiction” was there- 
in used as equivalent to “competency to 
try ”, and in Mohesh v. Jamirudain (4) that 
the term-meant what it is ordinarily under- 
stood to mean when used with reference 
to the lċcal or pecuniary jurisdiction of 
a Court or its jurisdiction in respect of 
the subject-matter of a suit. And Basdeo 
yv. Smidt (5) and Rakhal v. Secretary of 
State for India (6) are clear authorities for 
the proposition that where a suit was in 
fact filed with the knowledge and ‘by the 
authority of the plaintiff a defect in the 
signature is a mere irregularity which hav- 
ing regard to section 578 of the 1882 
Code is no ground for interference in ap- 
peal. These decisions and the grounds there- 
for commend themselves to me. 
be observed that want of a proper signa- 
ture is not includodin rule 11, Order VIL 
of the present Code, among the circum- 
stances which necessitate rejection of a 
plaint and that rule 17 of Order VI en- 
ables amendment of a plaint to be effect- 
ed atany stage of the proceedings: the 
inference is that a plaint is not void and 
inadmissible until a defect in signature is 
removed, and the view to this effect in 
Basdeo v. Smidt (5) (above cited) was again 


for present 


(8) 17 C. 155. 

(4) 28 ©. 324. 

(5) 22 A. 55. 

(6) 10 C. W. N. 841. 


Tt will’ 
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taken in Maharaja 
Saran (7) l 

It is contended on the defendant’s be- 
half that if the technically correct course 
of requiring plaints to be amended had 
been taken in the first Court the claim would 
have been time-barred before the amend- 
‘ment could have.been affected. The case 
last cited is authority against that conten- 
tion, and it has long been settled that the 
date of amendment -is immaterial for pur- 
poses of limitation, unless indeed the time 
expressly allowed by the Court has been 
exceeded. 

The merits being admittedly on the plain- 
tiffs side I would in.any view be un- 


of Rewah v. Swami 


willing to exercise the revisional jurisdic- 


tion of this Court in the applicant’s 
favour. As it is, 1 am satisfied that the 
District Judge’s refusal to interfere with 
the Munsif’s decree was justified by sec- 
tion 99; Code of Civii Procedure. The ap- 
plication for revision is accordingly dis- 
missed. But as the signature of the plaint 
is undoubtedly defective I make no order 


as to the costs of this application. 
(7) 25 A. 635. 


(s. c. 7 N. L. R. 36.) 
NAGPUR JUDICIAL COMMISSIONER'S 
COURT. 
“Secon Civiu Appeat No, 744 or 1909, 
July 26, 1910. i 
Present: —Mr. Skinner, A. J. C. 
ATAMARAM AND OTHERS— APPELLANTS 
versus ` 
. LALA— RESPONDENT. 

Registration—Release—Formal relinguishment of 
claim—Central Provinces Tenancy Act (IX of 1888), s. 
46—Occupancy holding—Succession how governed— 
Hindu Law—Succession—Son remaining joint with 
father. 

A document containing consent to a disposition of 
property and aformal renunciation of a claim, which 
the party relinquishing is entitled to put forward, 
whether legally correct or not, is a release, and when 
pertaining to immoveable property of the value of 
Rs. 100 or over requires registration. 

Wazir Ali v. Asaram, 95 P. R. 1894; Indraj v. Mouja, 
97 P. R. 1895 and Abdool Hoosein v. Goolam Hoosein, 
30 B. 304; 7 Bom. L. R. 742, distinguished. 

In the case of Hindus, Courts should, in dealing 
with agricultural land, follow the Hindu Law of 

‘inheritance so far as it may be consistent with the 
` principles of a legislative enactment such as the 
Central Provinces Tenancy Act. ` 
Ghanya v, Ukund Rao, 4 N. L, R. 9, relied upon, 


_ both the 


_ment to release the right of heirship 
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When an’ occupancy-tenant dies, his right in his 
holding shall devolve as if it were land. - i 

A Hindu son who has remained joint with his 
father is his heir and succeeds to his separate or self- 
acquired property, in preference toone who has 
separated. s 


Appeal against the decree of the Divisional 
Judge, Jubbulpore Division, dated the 8rd 
September 1909, confirming the decree of 
the District Judge, Seoni, dated the 10th De- 
cember 1908, | 

Mr. J. C. Ghose, for the Appellants, 

Mr. J. Mittra, for the Respondent. 


fudgment.—the so-called ‘kabullat- 
nama,’ Exhibit D-1, whereby the plaintiff-re- 
spondent recognized the validity of the parti- 
tion of the occupancy land in question alleged 
by the defendants-appellants, was, in my opi- 
nion, clearly a release, and as such required a 
five-rupee stamp, and should not have been 
admitted in evidence on @ stamp of on 
rupee without levy of deficient duty and 
penalty. Having been admitted, it cannot 
now on that account be excluded, but is it 
admittedly a document relating to proper- 
ty, the value of which is over Rs. 100, 
and if it was a 1elease required registra- 
tion. The appellant’s learned Advocate con- 
tends that it is mere recital of facts, 
and- not a release, and cites Wazir Ald v. 
Asaram (1), Indraj v. Mouju (2) and Abdool 
Hoosein v. Goolam Hoosein (3). But in 
Punjab cases the document in 
question was a petition addressed to a Court. 
In the earlier of them there was a sen 
tence at the end of the petition, which 
stated that the parties had ‘written this 
mutual decision that it may be a samad” and 
the learned Judges observed “These words do 
to a certain extent favour the defendant’s 
contention that the document wag intended to 
be an operative instrument; but the words are 
too vague tu suffice to, give the document 
another interpretation from that which is 
grathered from a consideration of it as a 
whole.” The Bombay case was a peculiar 
one—what was renounced was a mere spes 
successionis under Muhammadan Law, and 
Chandavarkar, J., held that this was not pro- 
perty either present or future, and that b 
document was not a release} but a mere a 


after, giving a right to demand a re 


(1) 95 P, R. 1894. 
(2) 97 P. R. 1895. 
(3) 30 B. 804; 7 Bom. L, R, 742, 
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Revision against the decree of the Judge, 
Small Cause Court, Akola, dated the 22nd 
“March 1909. 
Mr. G. L. Subhedar, for the Applicant. 
Mr. M. R. Dixit, for the Non-Applicant. 
2udgment.—the plaintiff-applicant 
sold certain timber to the defendants for 
Rs. 500, and was paid Rs. 100, and given a 
promissory-note for the balance of Rs. 400. 
Subsequently, the plaintiff and the defendant 


Ishak Ali executed further written agreements, _ 


both of which referred to the promissory-note 
in the following terms :— h 

The defendant Ishak Ali's agreement “Tor 
Rs. 400 on account of the advance you have 
to receive from us you’—(apparently a 
clerical error for I)— “and Girrao Kamchandra 
have executed a promissory-note. After 
weighment. of the wood you should take from 
us Rs. 400 on account of the promissory- 
note and return to us the promissory-note. 
The responsibility for this lies on you.” And 
the plaintiff’s agreement “You and Girrao 
Ramchandra have executed a promissory: note 
for Rs. 400. You may take back the pro- 
missory-note after paying me Rs. 400 when 
the wood is weighed.” 

The plaintiff sued on the promissory-note, 
and the defendents, whilst admitting execu- 
tion thereof, pleaded that he was debarred 
by his subsequent agreement from suing on 
it, whilst the wood remained undelivered. 
The Small Cause Court has accepted this 
plea, and dismissed the suit, and the plaintiff 
has applied for revision. His learned Counsel 
relies on the unconditional nature of a pro- 
missory-note as defined in section 4 of the 
Negotiable Instruments Act, and on the 
decision of a Bench of the Madras High 
Court in Somasundaram Ohetiiar v. Narasimha 
Ohariar (1), that a collateral covenant not 
to sue for the money due under a promissory- 
note for a limited time does not suspend the 
right of action on the note, and cannot be 
pleaded in bar of such an action. 

There is an important distinclion between 
the two cases in that in tte Madras case the 
promissory-note had been endorsed to, and 
was sued on by, a holder for value. And no 
doubt a subsequent agreement by a payee of 
a promissory-note woald not affect the rights 
ofa holder in due course, who had no notice of 
such agreement. But in the Madras case the 


holder was held entitled to sue, even though 
(1) 29 M, 212 at p. 216; 16 M, L. J. 103, 


~ 
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he had been aware of the payee’s having 
entered into an agreement limiting the right 
of suil, before the note was endorsed to him. 
The case is, therefore, an authority in the 
plaintifi’s favour, but, with all reapect for the 
opinion of the learned Jedges who decided 
it, { am unable to accept their dictum on 
this point, as warranting the inference that 
the payee of a promissory-note is entitled 
to sue on it notwithstanding any contract he 
may have made to the contrary. They base 
their opinion on two English cases—Thimbleby 
v. Barrow (2) and Ray v. Jones (3). In the 
first of these cases a convenant not to sue 
for a limited time upon a simple contract- 
debt was held not pleadable in bar of an 
action for such debt. The judgments are 
very brief, but the notes of the argument J 


“show that the question was decided with re- 
ference to the technical English rules 


pleading, and I do not find anything inthe 
case that affects the question whethgr there 
is anything in the law of British Iidia that 
prevents the plaintiff being band by his 
admitted agreement, and thW case was fol- . 
lowed in Ray v. Jones (8), in“which the ques- 
tion was whether an agreement by certain 
creditors of a bankrupt not to sue, if certain 
instalments were not punctually paid, barred 
their right to sue for their original claims. 

On the other hand, section 32 of the p 
Negotiable Instruments Act, XXVI of 1881, a 
which is not referred to in the Madras deci-/ 
sion, prescribes that: “In the absence ofa, 
contract to the contrary, the maker of a’pré- 
missory-note is bound to pay the Amount 
thereof at maturity according to the 
apparent tenor of the note.’ lf the, 
plaintiif’s contention is correct, this section 
should, ib seems to me, have said ‘notwith- 
etanding any contract to the contrary,’ and 
when instead doing so it says ‘in the absence 
of any contract to the contrary,’ I do not see 
why the plaintiff should not be held bound by 
the terms of his admitted contract. Similarly, 
by section 120 of the Act no maker of a pro- 
missory note is permitted to deny the 
validity of the insirument as originally mad 
but he is not forbidden to allege subseq 
facts invalidating it, and subject to th 
tations imposed by the Evidence A 
valiation of written by oral agre 

(2) 7L. J Ex. 128 ;3 M. and W. 210. 

(3) 34 L. J. C. P. 306 ; 19 C. B. (4 
(w. 8.) 812 ; 12 L. T. 737; 13 W. 
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see rothiug to prevent his doing so. I am 
unable, therefore, to accept the plaintiff’s con- 
tention that the decision of the Small Cause 
Court was not according to law and dismiss 
his application with costs. , 

` . Application dismissed. 


(s. c. 7 N. L, R. 41.) 
NAGPUR JUDICIAL COMMISSIONER'S 
COURT. 
First Civic Arpzat No. 66 or 1910. 
December 16, 1910. 
Present:—Mr. Stanyon, A. J. C., and 
Mr. Skinner, A. J.C. 
DADNCO— APPELLANT 
TETEUS 
S `. SÖMNATH-—-REsPoNDENT. 

`~ Court fee—Decree absolute for redemption—Appeal 
“Son the ground that money deposited too late—Court Fees 
Act (YII of 1870), Sch. II, art. 17 (vi)—Civil Procedure 
Code (Act V of 1908), 8: 2 (2)—“Decree”, meaning of. 
An absglute deorece for redemption, foreclosure or 
sale is a final decree within the terms of section 22), 
Civil Procedyre Code, 19C8. A memorandum of 
appeal against ya decree absolute for redemption 
on the ground Wt the mortgage-money has been 
deposited by the mortgagor after the period fixed 
for its payment and should not have been received, 
requires a stamp of Rs. 10, under Article 17 (YI), 
Schedule IT, of the Court Feces Act, as the relief 
sought in appeal cannot be exactly valued. Such an 
appeal does not require a stamp on the amount of the 

principal mortgage-money. 


Onkar v. Lakmichand, 5 N. L. R. 180; 3 Ind. 


© Cas. 920; Dhirajsingh v. Rajaram, 6 N. L. R. 164; 
NG Ind. Cas. 1125, referred to. 
ee appeal against the order of the 
District Judge, Raipur, dated the 25th June 
1910.\ 

Mr. FX. Dillon, for tl.e Appellant. f 
¿ udgment.—This.isan appealagainst 
an order alle wing redemption of a, mortgage 
under a conditional redemption-decree with 
the alternative of foreclosure, in a case in 
which the plaintiff- mortgagors bave paid inthe 
requisite sum, but the defendant mortgagees 
contend that the payment has been made too 
late, and should not bave been received. No 
formal decree has been drawn up by the 
lower Court, but the effect of the order 
ppealed against by thedeferdants mort gagees 

hat of a decree absolute for redemption. 
appeal was originally filed on a two- 
amp onthe authority of the ruling of 
C.,in Balmukand v. Haji Husain 
), but after carefully considering, 


wand hearing the appellant’s 
, 100, 
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learned Counsel, we are of opinion that the 
appeal requires a ten-rupee stamp under clause 
VI of Article 17 Schedule II of the Court Fees 
Act. The correctness of the distinction 
drawn by that learned Judicial Commissioner 
between the meaning of the word decree in the 
Court Fees Act, and of the same word when 
used in the Code of Civil Procedure has 
already been doubted by a Bench of this 
Jourt in Amir Ald v. Musammat Suiat Begum 
(First Appeal No. 14 of 1910), and we prefer 
an interpretation that gives the same mean- , 
ing to a technical legal term in two Acts of 
the Legislature, both of which deal with the 
procedure of Civil Courts. But we do not 
think it necessary to overrule Mr. Ismay’s 
decision in the sense of holding that it was 
incorrect when delivered; ‘as, whether it was 
then correct ornot, an absolute decree for 
redemption, foreclosure, or sale is, we con- 
sider, clearly a final decree within the terms 
of tbe definition in clause (2) of section 
2 of the present Code of Civil Procedure 
(Act V of 1908). And an appeal against 
such adecrer must, therefore, be stamped as 
such, and not as a mere application. 

The case is obviously one in which the 
relief sought by the appeal cannot be 
exactly valued; and we do rot think it 
one in which the appeal needs to be stamped on 
the amount of the principal mortgage- 
money, in accordance with the views taken 
by Sir Bipin Bose, A.J. ©. in Onkar v. 
Latmichand (2), and by one of us in 
Dhtrajsingh v. Rajaram (8). The mortgagees’ 
right to recover: their mortgage-money with 
interest or obtain foreclosure in default, 
is not denied, nor is the plaintifis’ right to 
redeem at the date of their suit. The only 
question raised is whether, under the circum- 
stances that have arisen since the conditional 
decree was paesed, the defendants are still 
bound to receive the payment that has been 
tendered, or are entitled to confine the plain- 
tiffs to the other alternative of the decree 
they had obtained, íz., extinction of the 
mortgage debt by foreclosure of the mort- 
gaged property. And in such cases the pro- 
per fee is, we consider, one of -10 rupees 


under the provision cited above, 
(2) 5 N. L. R. 100; 3 Ind. Cas. 920. 
(3) 6 N. L. R. 164; 8 Ind. Cas. 1125. 


Vol. X] 
BANSIDHER V. RAGHUBIR. 


(s.c. 7 N, L. R. 43.) 
NAGPUR JUDICIAL COMMISSIONE RS 
COURT. 
Seconp Civiu Arrear No.-492 or 1910. 
November 28, 1910. 
Present: —Mr. Skinner, A, J.C. 
BANSIDHAR— APPELLANT 
versus 

RAGHUBIR AND orgers—Responpents. 

Multifariousness—Suit not to be dismissed—Amend- 
ment—Plaint—Mortgage— Redemption swit—Olaim for 
future harra on basis of lease cannot be joined with 
claim for redemption. : 

“ A suit which is bad for multifariousness should 
not be dismissed without allowing the plaintiff an 
opportunity of amending his plaint, and so restricting 
his claim as to avoid the objection of multifariousness, 

Varajlal v. Ramdat, 26 B. 259; Ashabai v. Haji Tyab 
Haji, 6 B. 390; Kalian Singh v. Gur Diyal, 4 A. 163, 
relied upon. 

Ganeshi Lal v. Khairati Singh, 16 A. 279; Mullick 
_Kefait Hossein v. Sheo Pershad Singh, 23 C. 821; 
Smurthwaile v. Hannay, (1894) A. O. 494; 63 L. J. Q. 
B. 737; 6 R. 299; 71 L. T. 157; 43 W. R. 118; 7 Asp. 
M. C. 485, considered. 

A prayer for amendment should not be refused on 
the greund that another party will have to be joined 
and as against him the suit would be time-barred. 

Shriram Sadasheo Balkrishna Joshi v. Ganpati 
Kunbi, 2 N. L. R 79, considered. 

A claim to future relief in respect of harra on the 
basis of a lease from the mortgagee cannot be joined 
with a claim for redemption, 

Appeal against the decree of the Divisional 
Judge, Jubbulpore Division, dated the 30th 
March 1910, reversing the decree of the Dis- 
trict Judge, Mandla, dated the 31st March 
1909. 


INDIAN 


Mr. J. Mitra, for the Appellant. 

Dr. H. 8. Gour, for the Respordents. 

Judgment »—The plaintiff appellant 
sued the defendants Beohar Raghubir Singh, 
Pandu and Malsha, of whom the two latter 
are transferees of Rughubir Singh’s 

(1) to redeem a mortgage of the 4th No- 
vember 1893 of mauza Mangroli 
Chheoli in the Mandla district, 

(2) or for 3 years’ value ofthe harra 
of the village, to which he says he 
was entitled under a 20 years’ lease 
of the 22nd February 1894, and a 
declaration of his future rights there- 
u ader, 

(8) for any other relief the Court might 
think fit.. 

The first Court disallowed his claim to 
redeem, but gave him a decree against the 
defendant Beohar Raghubir Singh for 
Rs. 1,150, and against the defendants Pandu 
and Malsha, an injunction to ‘allow the plain- 
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tiff to collect and take the karra crop of Man- 
groli Chheoli from the year 1907-08 to 30th 
June 1925, to which the plaintif is hereby 
declared to be entitled.’ The rest of the 
claim was dismissed, and costs were to be 
paid by both parties in proportion to their 
failure—the result being a small balance in: 
tke plaintift’s favour which might with ade 
vantage have been more distinctly stated. 
A plea of multifariousness was raised by the 
defendants and put in issue, but overruled 
as not having been pressed, and because the 
various reliefs were asked in the alternative. 

The defendant Raguubir ‘Singh appealed 
to the Divisional Judge; the defendants 
Pandu and Malsha, also appealed, and the 
plaintiff filed objections to the first Court’s 
refusal of his claim to redeem the mortgage, 
and to itsdecision on other points decided 
against him. The.-lower Appellate Court. 
held the plaintiff’s suit bad for multifarious- 
ness, and on this ground allowed the a peals, 
disallowed the plaintift’s objections, d dis- 
missed his suit with costs in both Courts, 
without going into the merits of the case 
and without allowing the plaintiff and oppor- 
tunity of amending his plaint, and go res- 
tricting his claim as to avoid the objection of 
multifariousness. 

The plaintiff has come up in second appeal, 
and it is admitted by his learned Counsel 
that the claim to future relief in respect of 
harra cannot'be joined with the redemption | 
claim, in connection with which. it is only 
open to him to urge thatthe mortgagee shonld 
be required to account for the profits of 
harra received by him during the period, for 
which accounts are taken. But I am asked 
to give the plaintiff an opportunity of thus 
amending his plaint, and this request must, 
I consider, be allowed. It is opposed by the 
respondents’ learned Counsel on grounds, most 
of which are pleas on the merits of the plain- 
tiff's claim ; and into these I do not think it 
necessary to go-at present. He admits that 
as. against his clients the claim to: redeem 
was within time, when the suit was filed, but 
says another party will have to be joined, 
and that asagainst him the saib would, i 
now instituted, be time-barred, and that 
proposed amendment should, therefore, n 
allowed on the analogy of the ruling 
Court in Shriram Sadasheo Balkris} 
v. Ganpati Kumbi (1) that, in the 

(D 2 N. L. R. 79, 
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any special circumstances, plaintif will not 
be allowed to amend his plaint by claiming 
a fresh relief, which since the institution of 
the suit has become barred by time. But 
this question will, I tbink, properly arise 
when such new party is joined.. Whether a 
suit against him is barred or not will then 
have to be decided, That it- would be, is by 
no means obvious, and I refrain from decid- 
ing the point; but, assuming that it would be, 
the joinder after the period of limitation has 
expired, of a necessary party to a suit institut- 
ed.befare it expired is not the same thing 
as, ‘asking for a time-barred relief against the 
original defendant, which the plaintiff had 
not chosen. to ask for when he filed his suit. 
And “in this case the relief of redemption was 
asked for from the first, though an alterna- 
` tive relief was also asked, which give occa- 
sian for the objection of multifariousness. 
` The respondents’ learned Counsel further 
argued that this Court should not in the 
exerciSy of its discretion allow amendment 
nb this stage, as the plaintiff had chosen to 
take the risk of proceeding with a multifarious 
suit despite the objection taken to-it;-on this 
account in the first Coart. And. in: support 
of this proposition he. cited,-the’ fallowing 
rulings as showing that multifariousness- is 
not merely an irregularity, but an illegality 
affecting the Court's jurisdiction:—~ 
Varajlat Bhaishanker v. Ramdat Harikrishna 
(2); Ashabat.v. Haji Tyab.; Huji `(8); Kalian 
Singh v. Gur Dayal Gd); Ganesht Lal v. ee 
raiti Singh (5); Mullick Kefait Hossein Yi ee 
Pershad Singh (6); Smurthwatte v. Hannay Ý- 
The result of a. perusal ‘of these aa 
however, seems to me not.in his favour, but 
distinctly against him, as in most of them 
amendment of the plaint was .allowed, ard 
in none refused> In Varajlal v. Ramdat (2) 
two plaintiffs with separate causes .of action 
were held to have been wrongly-joined, but 
the plaint was allowed to be amended in 
second appeal by striking out one of them with 
liberty to him to bring a fresh -suit. Jn 
‘Ashabat v. Haji Tyab Haji (8) one of the.two 
claims found to have been wrongly joined was 
ordered to be struck out. In Kalian Singh v. 
r Dayal (4) the lower Appellate Court had 
issed the suit (as the learned Divisional 
(3) 6 B, 390. 
(5) 16 A. 279, 
821. 


A. C. 494; 63 L. J. Q. B. 737; 6 R. 299; 
i3 W. R. 113;7 Asp. M. C. 485. 


b. 
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-pondents, but 
missed, will be borne‘as incurred. 


[19] 


Jadge has in this case)'on the sole ground 
misjoinder, but the High Court held that t 
misjoinder had not affected the merits 
the case or the jurisdiction of the Court, al 
remanded the casə' for disposal on its meri 
In Ganesh Lal v. Khatratt Singh (5) the 
was found to: “have been misjoinder of d 
fendants,; but the’ plaintiff was allowed “10 
withdraw with ‘liberty to file a fresh suit 
against certain of the defendants, and the 
decree was upheld against the others. In 
Mullick Kefatt Hossein v. Shoe Pershad Singh 
(6) the question was whether time spentin a 
suil that failed on the ground of misjoinder 
should be excluded in reckoning limitation in 
a subsequent suit. In Smurthwaite v. Hannay 
(7) misjoinder was, it is true, held by the 
House of Lords to be more than a -mere 
irrregularity, and to that extent the decision 
is against that of the Allahabad High Court 
in Kalian Singh v. Gur Dayal (4) but the 
order of the Queen’s Bench Division..which 
their Lordships (reversing the decision of! a 
majority of the Court of appeal) ‘Féstpréd, 
‘required the plaintiffs to “elect as to which 
claim they- would proceed with.” So this ‘deci- 
sion is no authority for dismissing the plain- 
tiff’s suit without allowing him thé option of 


selecting which of the two claims he would 


prosecute, nor has any authority oe that 
course been shown me. “> 

I set aside-the decree of the lower apalane 
Court, and remard the case to that - Court 
for a fresh” decision‘ of ‘the-defendants’ ap- 
peals, and of the plaintiff's ° “objections: The 
plaintiff will receivé a refund: of “the Court- 
fee on his memorandum uf- “second appeal, 


“and the other costsof “this: €ourb' will, if the 


plaintiff ultimately. obtains. any relief against 
any of the responidérits- be’ paid by -such res- 
if ‘his ‘suit ‘iS‘ultimately dis- 


et 


Case remanded. 





4 


(s"c.TN.L. R. 48.) 


l NAGPUR JUDICIAL COMMISSIONER'S 


COURT. 
BERAR JURISDICTION. 
Second Oivi APPEAL No. 52 or 1910. | 
June 28, 1910. 
Present:—Mr. Skinner, A. J. C. 


x SAMPAT— APPELLANT 


versus 
CHANGO AND orners— RESPONDENTS. 
Contract Act (IX of 1572), 74 Penalty—Debt 
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payable by instalments—Condition that whole debt 
would be payable at once on default of certain instal- 
ments—Future interest payable in lump sum, 

Whena debt is payable by instalments carrying 
no interest,a provision that on default in the pay- 
ment vof one or more instalments the whole debt 
would be payable at once is not one against which 
relief should.be given under section 74 of the Contract 
Act. Such a provision, even if technically a penalty, 
should be enforced. 

A stipulation that future interest shall become 
payable in a lump sum on a default occurring in the 


payment ofan instalment, can be relieved against’ 


under section 74 of the Contract Act but not when the 
amount of interest payable in default does not give 


more than moderate interest on the principal from 
the date of the bond. 


Appeal against the decree of the District 
Judge, -West Berar, Akola, dated the 26th 
October 1909, confirming that of the Sub- 
orcinate Judge, Khamgaon, dated the 15th 
April 1909. 

Mr. P. S. Kotwal, for the Appellant. 

Judgment.—tThe plaintiff-appellant 
sues to enforce a mortgage by conditional 
sale.executed by the defendants-respondents 
on the 23rd April 1904 for a sum of Rs. 1,500 
and Rs. 375 future interest, made payable in 
15 yearly instalments of Rs. 125 each. In de- 
fault of payment ns arranged the instal- 
ments were to bear interest at I per cent. 
per mensem. A house and field were mort- 
gaged as security for this debt; and it was 
agreed that if four successive instalments 
should fall due, the whole amount should 
be payable, and that if it should not be 
paid the mortgaged property should be 
foreclosed. 

Execution of the mortgage-deed, aud the 
validity of the consideration (a previous 
mortgage and other debts) were admitted 
by .the defendants before the first Court, 
and they also admitted having only paid 
one instalment (the frst), and that four 
instalments were due, but contended that the 
clause making the whole debt payable at- 
once was penalty, and should not be en- 
ferced. And this contention was accepted by 
the first Court, and as the plaintiff had 
expressed his unwillingness to take a de- 
oree for the four instalments and interest 
on them, his’ suit was dismissed as pre- 
mature. He appealed but without success, 
and he has now come up in second appeal. 


The view taken of the case by the Courts 
below seems to me clearly incorrect. The 
consideration may have been made up of 
old debts, and may, as the learned Dis- 
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trict Judge has surmised, have included a 
good deal of interest. But the fairness of 
the contract, into which they had euter- 
ed, was not questioned by the defendants, 
nor any cause for going behind it alleged. 
It must, I consider, therefore, be assumed 
that at the date of the mortgage-deed the 
plaintiff was entitled to receive Rs.. 1,500 
from the defendants, and that amount must 
for the purposes of this case be regarded 
as principal, That being so, the arrange- 
ment for its re-payment along with 
Rs. 375 interest by 15 annual instalments was 
a very favourable one to the defendants, 
and so far as the principal sum. of 
Rs. 1,500 is concerned I can see no ground 
for holding that the provision that on de- 
fault in four instalments the whole amount 
should be payable is one against which 
relief should be given under section -74 of » 
the Contract Act. A creditor, who- agreeé 
to accept payment by instalments is eutitl- 
ed to require that the . agreement should 
be adhered to by the debtor; and if he 
stipulates that default, even in*regard to 
one instalment, spall make the’ whole debt 
exigible, he does ot thereby demand more 
than is ‘already due to him. And even- if 
the whole debt thus made payable ig 
technically a ‘sum named in the contract .as | 
the amount to -be paid in case of such 
breach’ within the terms of. section. 74, 
and, therefore, a penalty, it seems to me 
clearly.one that should be enforced. There 
is more reason for doubt with regard to Li 
stipulation that future -interest shall. “be. 
come payable in a lump on a default oc- 
curring, and there may no doubt be cases 
in which relief should be given against 
such a provision. But in this case the 
result of the default was ` to make 
Rs. 350 payable as four years’ interest on 
Rs. 1,400 unpaid principal in addition to ine. 
terest at 12 per cent. per annum on the 
three defaulted instalments. And if, omit: 
ting these three instalments, the Rs. 350; 
be regarded as interest on Rs. 1,100 
only, is still does not, if divided by 4,° 
give arate of yearly interest which can be 
regarded as at all exorbitant. 

Tho learned District Judge refers to 
mortgage condition as though tha 
also a penalty and wunconscion 
from his remark that ‘the bo 
to a sale-deed, and all the x 
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perty is gone past redemption’ seems to 
have thought that the sale was intended 
to be an out and out one without the 
usual opportunity of redemption. But what- 
ever may have been the intention of the 
parties, the law does rot allow this. The 
transaction is one of mortgage by condi- 
tional sale. The defendants will have an 
opportunity to redeem, and it is only 
if they fail to do so that the mortgagee 
will, in lieu of his principal and interest, get 
the mortgaged property, which may or may 
not ‘more than compensate him’, but 
probably not so very much more, or it 
would be redeemed. And that he should 
require security when allowing sach pro- 
tracted payment of a debt, which was 
partly due on account of previous mortgage- 
deeds ard partly of a decree, was clearly 
reasonable, 

I have felt some difficulty as to whe- 
ther the interest agreed on in the deed 
shoùld be allowed on the whole debt after 
default of the fourth instalment, or only 
on the ovegdue instalments up to that date. 
The point is, however, not pressed by the 
appellant’s learned Counsel} and the case is, 
I think, analogots to thatof Sukhdeo v. Sahib- 
lal (1) and distinguishable from that of 
Sheoppa v. Rukhma (2). Interest will, thcre- 
fore, be allowed at the contract rate of 12 per 
cent. per annum on the first, three overdue in- 
stalments from the date of default in each case 
to that of default in the fourth instalment, and 

thereafter on the whole amount which then 
became payable, including interest at the 
Court rate of 6 per cent. per annuin until 
payment, The decrees of the Couris below 
will beset aside, and a decree passed for 
foreclosure of the mortgaged property in 
default of payment of the amount that will 
be due to the 3rd January 1911 together 
with costs in all three Courts. The instal- 
ments, which under the deed were paynble in 
Pus, may be taken to have been payable on 
the 3rd January in each year commencing 
from 1904, 


(1) First Appeal No, 63 of 1909. 
(2) 5 N. L. R. 37; 2 Ind. Cas. 27. 
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(s. ©. 8 A. L. J. 287.) 
ALLAHABAD HIGH COURT. 
Criminat Revision No. 8 or 1911. 

January 28, 1911. 

Present:—Mr. Richards, K. ©., Judge. | 
RAM NIHORE UMAR— APPLICANT 
versus 
EMPEROR— Opposite Party. 

Criminal Procedure Code (Act V of 1898), ss. 340, 
476—Inquiry—Accused person—Pleader—Right to be 
heard —Practice—Civil Procedure Code (Act V of 1908), 
0. UE, r. 1. 

A Civil Court making a proliminary inquiry under 
section 476 ofthe Code of Criminal Procedure, is 
not a Criminal Court and person against whom the 
inquiry is made is not an accused person. 

Therefore, a Pleader has no right under section 340, 
Criminal Procedure Code to appear for such a person. 

The general practice is to hear Pleaders on be- 
half of persons in Civil or Criminal matters, and 
to secure their assistance as amicus curi? even 
where parties haveno right to be heard either per- 
sonally or by Pleader. 

Quzre:—Whether in an inquiry under section 476, 
Criminal Procedure Code, by a Civil Court, a Pleader 
has a right to appear on hehalf of the person against 
whom the inquiry is being made under rule 1, Order 
JIT, Civil Procedure Code, 1908. 

Revision against the orderof the District 
Judge of Mirzapur. 

Mr. E. A. Howard, for the Applicant. 

Mr. R. Malcomson, for the Crown. 

Judgment.—The question which is 
supposed fo arise in the present case is 
whether or not a Pleader is entitled to 

be heard- under ‘the following circum- 
stances: — 

A certain decree obtained in the Bombay 
Presidency was sent for execution ta 
Mirzapur. The judgment-debtor, who is the 
present applicant, produced a receipt and 
alleged that the decree had been obtained 
against him in Bombay by the fraud of the 
decree-holder. Thereupon, the District Judge 
issued a notice to the decree-dolder to show 
cause why he should not be prosecuted. 
The decree-holder then appeared and some 
evidence was recorded. The Judge was 
told the next day that the parties had com- 
promised the case. The learned Judge was 
of opinion that there was ground for think- 
ing the receipt produced by the judgment- 
debtor to be a forgery and he then proceeded 
to take action under section 476 ofthe Coda 
of Criminal Procedure. That section is as 
follow: — 


“When any Civil, Criminal or Revenue 
Court i is of opinion that there is ground for 
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inquiring into any offence referred to in sec- 
tion 195 and committed before ib or brought 
under its notice in the course ofa judicial 
proceeding, such Court, after making any 
preliminary inquiry that may be necessary, 
may send the case for i inquiry or trial to the 
nearest Magistrate of the first class, and may 
send the accused in custody, or take sufficient 
security for his appearance before such 
Magistrate, eto.” ; 

Up to the present time the learned Dis- 
trict Judge has not either sent the case for 
inquiry or trial. He has merely proceeded 
to make the preliminary inquiry which he 
thinks necessary. Mr. Howard, who ap. 
peared as Counsel for Ram Nihore, con- 
tended before the learned Judge that under 
the circumstances of the case he had” no 
jurisdiction to inquire into the case under the 
provisions of section 476. The Judge's note 
is as follows:— 

““Present—Mr. Howard for Ram Nikora 
and Ram Nihore in person. 

“Mr. Howard represents that his client is 
think king of applying to the? Hon’ble High 
Court for transfer, and argues that this 
Court has no jurisdiction to inquire into the 
case under section 476 of the Code of 
Criminal Prccedure after the parties filed a 
cm promise. 

“Orper.—I am not sure that Mr. Howard 
has any locus standi at this stage of the 
case in preceedings under section 476 
Criminal Procedure Code. The fact that 
the parties to the decree filed a com promise 
in satisfaction ‘of the decree, does not, in my 
opinion, in any way affect the right of jurisdic- 
tion of the Court to proceed with the 
inquiry under section 476 of the Code of 
Criminal Procedure.’ 

Mr. Howard says that Mr. Moir refused 
to hear him, but he admits that he took 
up the position that he was entitled to be 
heard as of right. I may mention, in the 
first place, that it does not definitely appear 
either in the affidavit filed in support of 
the application or in the order that Mr. 
‘Moir refused to hear Mr. Howard. In 
support of the right which Mr, Howard 
says his client had, he quotes section 340 
of the Code of Criminal Procedure. That 
section provides that “every person accused 
before any Criminal Court may of right be 
defended by a Pleader.” It is quite clear 
that the applicant was not, at the time the 
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learned Judge was proceeding to make the 
inquiry, a person accused before Criminal 
Court. Even if we assame that he was an 
accused person, the Court that was making 
the prelimiary inquiry was not a Oriminal 
Court, but a Civil Court. 

Mr. Howard ‘next quotes Order IIT, rule 
1 of the Code of Givil Procedure. That rule 
is as follows:— ” 

“Any appearance, application or act in or 
to any Coart, required or authorized by law 
to be made or done by a party in such Court 
may,except where otherwise expressly provided 
by any law for the time being in force, be 
made or done by the party in person, or 
by his recognized agent, or by a Pleader duly 
appointed to act on his behalf: Provided 
that any such appearance shall, if the Court: 
so directs, be made by the party in person.” 


It seems to me extremely doubtful that ~~ 


in the facta of the case there was any appear- 
ance, application or act in or to any Court 
within the meaning of this rule, am, 
however, extremely reluctant to give a deci- 
sion upon a question which I do not think has 
actually arisen and without,aVery full argu- 
ment upon the question involved. Apart, 
however, from the right of a Pleader to be 
heard, it is, I think, a very general practice 
to hear Pleaders on behalf of persons in Civil 
or criminal matters. The Court is willing, 
as a rule, to getihe help and assistance of 
legal gentlemen as -amicus curis if in no 
othe capacity, e. g., section 440, Criminal“ 
Procedure Code, provides that no party 
has any right to be heard either persońally 
or by Pleader before any Court when 
exercising powers of revision. In the High 
Court the Judges make a practice of hear- 
ing Pleaders in revision, but ab the same 
time professional gentlemen ought to be 
extremely careful that this privilege is not 
abused. In the present case I am quite 
certain that Mr Moir would have been glad 
to hear Mr. Howard as an amicus curt a if 
question of right had notbeen pressed. Under 
all the circumstances f the case, 1 do not 
think that I ought to make any order in 
revision at this stage of the proceedings 
The application is accordingly rejected. 


Application reje 
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(s. ¢. 8 A. L. J. 247.) 

_ ALLAHABAD HIGH COURT. 
Srconp.Crvin APPRAL No. 349 or 1908. 
May 5, 1909. 
Present:—Mr: Justice Karamat Husain. 
ZAHURAN AND OTHERS— DErenDaNTs— 

APPELLANTS 
; versus 
RAHIM AND OTHERS—PLAINTIFFS— 
RESPONDENTS. l 

Adrerse possession ripening into ownership—Tres- 
gasser— Constructive possession—Presumption—Tres- 
passer of a part not a trespasser of the whole—Burden 
of proof— Evidence Act (I of 1872), s. 11]4—-Limitation 
‘Act (XV of 1877), Sch. II, art. 144. 

(1) Adverse possession which ripens into owner- 
ship, under the Indian Limitation Act, must be actual 
exclusive and continuous for more than 12 years. 

(2) No presumption of constructive possession 
ought to be made in favour of a trespasser. 

(3) A trespasser by virtue of being in adverse pos- 
session of a part cannot be deemed to be in adverse 

\possession of the whole. A plaintiff who bases his 

‘title on advèrse possession for more than 12 years 

mugt prove that his possession was actual, continuous, 

exclusive and adverse for more than 12 years. 

(4) Thoew relating to presumptions is not intended 
to enable a 'wrong-doer to turn it to his own account. 
A wrong-doer, therefore, cannot be allowed to call in 
aid the provisiors’of section 114 of the Indian 
Evidence Act to esblish his title. 

Jagjivan Das v. Bai Amba, 25 B. 862; Vithal Das v. 
Secretary of State for India, 26 B. 410; Tarubai v. 
Venkatarao, 27 B. 43; Secretary of State for India v. 
Erishnamoni Gupta, 29 C. 518; 29 I. A. 104; Walt 
‘Ahmed Chowdhry v. Totameah Chowdhry, 31 ©. 397; 
Udit Narain v. Golab Chand, 26 I. A. 236; 27 ©. 221; 
Rains v. Baxton, 14 Ch. D. 587; 49 L. J. Ch. 473 ; 43 
L. T. 88; 28 W. R. 954, referred to. 

Nn Second appeal from the decree of the Dis- 
trict Judge of Jhansi, reversing the decree 
of the Munsif of Jalaun. 

Mro\Surrendra Nath Sen, for the Appellant. 

Mr. JAN. Mukerji, for the Respondent. 

Judgment.—Unmrao and Bhaggu were 
brothers. {he genealogical table showing 
the relation of the parties is given in the 
judgment of the Jearned Munsif on page 24 
of the Paper bock. Certain descendants of 
Bhageu brought an action for a declaration 
of their ownership of 36 bighas, 17 biswas, 

112 biswansis by adverse possession for more 
than 12 years before the institution of the 
suit. They based their claim on extinctive 
rescription. They claimed 3 bighas, 19 biswas, 
biswansis, by right of inheritance. The 
ce was that the plaintiffs had not been 
rse possession of the portion of the 
which they claimed by extinctive 
for more than 12 years before 
bon of the suit, and that the de- 
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fendants were in possession of it. With re-- 
ference to the plots claimed by inheritance 
the defence was that the claim was barred by 
limitation. The Court of first instance dis- 
missed the claim. The lower Appellate Court 
reversed the decree of the learned Munsif 
and came to the conclusion that Imami 
and after him the plaintiff had been in ad- 
verse possession as owners, since the 2nd of 
April 1894, at the latest, of the 33 bighas, 
gifted by Musammat Zahuran in 1891 to 
Nanhe, Wazir aud Gulab, and that Imami 
and his successors had been in possession of 
7 bighas given to Karim also for more than 
12 years before the suit. l may note that 
the two areas which form the subject matter 
of two distinct findings do not correspond 
with the areas claimed under two different 
titles, ¢. e., extinctive prescription and inheri- 
tance. ` In order to test the value of the find- 
ings of the learnéd District Judge, I quote the 
following passages from his judgment:— 

“The evidence which plaintiffs have pro- 
duced to prove their possession is, as the 
learned Munsif has pointed out, anything 
but satisfactory. i 

“It (agreement) shows that they (plain- 
tiffs) were in adverse possession of 33 bighas, 
94 biswas out cf the land now in suit ou 1lth 
August 1905. The area, 33 bighas, 94 biswas, 
should evidently be33 bighas, 17 biswas, as the 
deed plainly refers to all the property iu suit 
except that gifted to Karim. Iam entitled 
to hold under section 114 of the Evidence 
Act that this adverse possession of 1905, 
dated from early in 1894 and continued up 
to the date of the institution of this suit, for 
no definite occurrence has been sworn to which 
would have marked the commencement or 
termination of such adverse possession......... 
WET It is sworn by the Patwari that Imami 
cultivated the khudkasht portion of the land 
in suit (7. e., the land claimed by inheritance) 
from 3 years after Umrao’s death, 2. e., from 
at the latest, early in 1904 5. The presump- 
tion must be, with refence to sections 110 
and 114 of the Evidence Act, that this posses- 
sion of Imami was continued by hisrepresent- 
atives, and that the possession of the latter 
is that of owners.” 

The above passages from the judgment of 
learned District Judge clearly show that 
the findings as to adverse possession ab which, 
he bas arrived are not based on the evidence 
adduced by the plaintiffs; which evidence bag 
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been held by the Court of first instance as well 
as by the lower Appellate Court to be unsatis- 
factory. The plaintiffs have, as a matter of 
fact, been found to be in adverse possession of 
the portion claimed by extinctive prescription 
on the 11th of August, 1905, and that adverse 
possession, by the help of section 114 of the 
Evidence Act, has been extended on both 
sides. It has been held to date restros- 
pectively from earls in 1894 and to continue 
prospectively to the date of the institution of 
the suit, With reference to the property 
claimed by right of inheritance, Imami has 
been found to bein adverse possesion of it 
in. 1894, and this adverse possession by the 
aid of sections 110 and 114 of the Evidence 
Act has been held to be adverse possession 
for more than 12 years. The defendants 
have preferred a second appeal to this Court. 
Their léarned Vakil contends that if a plain- 
tiff institutes a suit for a declaraion that by 
adverse possession for more than 12 years 
before the institution of the suit he has be- 
come the owner of that land in suit, he ought 
to prove his actual and continuous possession 
for a period of more than 12 years before the 
institution of the suit, and that he may not 
call in aid sections 110 and 114 of the Indian 
Evidercs Act. This contention is directed 
to the claim based on extinctive prescription. 
In support cf this contention he relies on 
Jagjivan Das v. Bat Amba (1); Vithal Das v. 
Secretary af State for India (2) ; Tarubei v. 
Venkatarao (3) ; Secretary of State for India 
v. Krishnamcni Gupta (4) and Wald Ahmed 
Ohowdkry v. Tota Meah Chowdhary (5). 

Jn Jagjivan Das v. Bai Amba (1), Ranade, J., 
at page 366, remarks “possession to be adverse 
must be shown to be continuous, public and 
adequate, to the circumstances of the case.” 

In Tarubat’s case(3), the remaks on page 66 
are, “where there is no allegation of original 
possession or discontinuance of possession, that 
the party relying on adverse possession to 
‘displace a proved or admitted title must show 
such adverse possession to have commenced 
and continued from twelve years prior to suit.” 

In Secretary of State for India v. Krishnamont 
Gupta (4), their Lordships of the Privy Coun- 
cil say,— For the purpose of trying the ques- 
tion whether limitation applies, for Govern- 


ment must be regarded as a trespasser ard 
(1) 25 B. £62. (2) 26 B. 410. 
(3) 27 B. 43. 
(4) 29 C.518 at p. 534 ; 29 I. A. 104, - 
(5) 310. 397, 
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dispossessor of the rightful owner, and in 
the opinion of their Lordships it would be 
contrary to principle and authority to imply 
such constructive possession in favour of a 
wrong-doer so as to enable him to obtain 
a title by limitation. In order to sustain a 
claim to land by limitation under the Indian 
Limitation Act there must in their opinion’ 
be actual possession of a person claiming as 
of right by himself or hy persons deriving . 
title from him. The possession of the Govern- 
ment was in fact determined by the .sub- 


mergence of the land which then became- | 
_ derelict, 


and so long as it remained in 
that state, no title could be acquired against 
the trae owner. Sir R. Garth, however, 
seems to have thought that in such a case 
the possession of the trespasser would con- 
tinue, until the true owner resumed pos- 
session. Their Lordships cannot agree in 
this view. On the contrary they think 
that on the dispossession of the Goveranrént 
by the vis major of the floods, the constructive 
possession of the land was Gf anywhere) 
in the true owners. In the case of the 
Trustees, Executors and Agency Company v. 
Short (6), it was laid down by this Board 
that if a person enters’ upon the land of 
another and holds possession fora time, and 
then without having acquired a title under 
the statute abandons possession, the right- 
ful owner on the abandonment is in the 
same possession in all respects as he was 
before the intrusion took place.” And the 
opinion of Parke, B., is there quoted that 
there must be both absence of possession 
ty the person who has the right and actual 
possession by another to bring the case within 
thestatute. Their Lordshipsthink thatfor this 
purpose dispossession by vis major has the same 
effect as voluntary abandonmept, and they are 
of opipion that the ease of Kally Churn Sahoo 
v. The Secretary of State (7), was wrongly 
decided and ought to be overruled. In the 
result, therefore, their Lordships agree with 
the Court below on this part of the case and 
the appeal of the Secretary of State fails.” 


In Vithal Das’s case (2) it ig remarked o 
page 416, “that to constitute a title by advey 
possession, the possession required toke p 
must be, as pointed out by the Privy 


(G)(1888) 18 4. C. 793; 5 L. J. P. O. 
37 W. R. 433; 53 J. P. 132. 
(7) 60. 725 ; 8 C. L, R. 90. - 
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in Radhamoni Debi v. Collector of Khulna 

(8), adequate in continuity, in publicity and 

in extent, and it is displaced by evidence 

of partial -possession by. the party against 
whom the title by adverse ‘possession is 
claimed. “In order to constitute possession 
it must be a completé possession exclusive 
of the possession of any other person” [per 
Cairns, L. ©. in Laws v. Telford (9) ]. “It 
there are two persons in a field, each assert- 
ing that the field is his and each doing some 
act in the assertion of the right of posses- 
sion, and if the question is which of those 
two is in actual possession, I answer, the 
person who has the title is in actual pos- 
session and the other person is a tresspasser 

[per Lord Selborne in the same case, Vithal 

v. Secretary of State for India (2)]. 

In Wali Ahmed Qnowdhary v. Tota Meah 

Chowdhary (5), it is remarked, — “Hel(the Plea- 

r for the appellant) further contends on the 
authgrity cf the case of Mohini Mohan Roy 

v. Promoda Nath Roy (10), that the occupation 

by a wrong-doer of a, portion of the land 

only cannot be held to’ constitute constructive 
possession of the whole ; that promiscuous 
acts at. diffarentstimise ‘by a fluctuating body 
of persons, as in this case by the Talukdars 
and neighbouring villagers in grazing their 
cattle on the waste lands, are not sufficient 
to amount to adverse possession: Lutchmeeput 

Stnghv. Sadaullu Nushyo(11) ,that constructive 

possession in favour of a wrong-doer cannot 

be ‘implied so asto enable him to obtain 
tiiereby a title by limitation. Secretary of 

Stabs fr India v. Kritshnamoni Gupta (5), 

and la , that possession must be adequate 

in contindity, publicity’ and extent, to show 

- that it is possession adverse to the competitor. 

Radha Moni Debi v. Collector of Khulna (8).” 
The abovexcases are authority for the 
following propositions:— 

(a) The adverse possession which under 
the Indian Limitation Act ripens 
into ownership. must be actual, ex. 
clusive aud continuous for more 
than 12 years. 

(b) A tresspasser ‘is not entitled to 

have constructive possession pre- 

sumed in his favour. 

A trespasser by virtue of an 


A. 136; 27 0. 943; 4 C. W. N. 597. 
1A. C. 414 at p. 423; 35 L. J. Ex. 613: 











; 1 0. W. N. 304. 
C. L. R. 282. 
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adverse possession of a part cannot 
be deemed to be in adverse posses 
sion of the whole. ; 


Besides,-it has been laid down in Udit , 


Narain v. Golab Chand (12), that if plaintiff 


claims title by adverse possession for .12° 


years, the. burden of proving such posses- 
sion rests on him. Their Lordships say, 
ity . . 

The lands in question were formerly 
made over tothe Maliks of Ganghara, and 


the plaintiffs do not claim them as part of- 


their old lands; but the propositions .on 
which they rely, are these—first, that for a 
period of 12 years they were in possession 
of the land and thereby acquired title: 
and, secondly, that they brought this action 
within 12 years of their dispossession by 
the defendants. The burden of proving 


both these propositions rests on the plain-' 


tiffs. i 


The learned author of the Law of Limita- ` 


tion and Prescription in British India, on ihe 
authority of their Lordships’ ruling in Udit 
Narain’s case (12) and of the judginent of 
Fry. J. in Rains v. Buaton (18), says: 

“When the plaintiff relies on extinctive 
prescription (under section 34, C. £7, 3 and 
4 William IV or section 29, Act IX of 
1871, or section 28, Act XV of 1877), he 
must prove that he has been in posses- 
sion for the presuribed period, but if the 
defendant contends that his right is saved by 
reason of the plaintiff's fraud, or by some 
other oxceptional circumstances, it is for the 
defendant to prove the fraud or the other 
circumstances. If the position of the parties 
be reversed, and the party out of possession 
be the plaintiff, he shall have, of course, to 
prove that his suit is not barred by limita- 
tion by reason of the exceptional circumstances 
on which he relies.” (P. 124, 4th Bd). 


These authorities cited above fully establish ` 


that a plaintiff who bases histitleon adverse 
possession for more than twelve years must 
prove an actual, continuous, exclusive and ad- 
verse possession for more than twelve years, 

The plaintiffs in the case before me, as has 
already been stated, claimed the ownership 


of a portion of the property by adverse pos.’ 


session and of the rest by succession. The 
facts which they have to establish relating 
to each of the two portions cannot, therefore, 


bethesame and have to be dealt with in 
(12) 26 I. A. 236 at p. 289; 27 C. 221. 
(8) 14 Ch. Div.537 at p. 540. 49 L. J. Ch. 473; 
43 L. T. 88; 28 W, R. 954. 


. 
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this judgment separately. First, as to the issue:—Are the plaintiffs entitled to any 
portion the ownership of which is claimed by portion of the -property by right of inherit- 
. adverse possession. The plaintiffs in respect ance f ? He found that the claim by right of 
of this portion, as the very nature cf their inheritance over 3 bighas, 19 biswas, 18% bis-' 
claim “shows, are wrong-doers. They seek wansis, was also barred by limitation. In this 
the help of the Court, in consequence of their view of the case it was unnecessary for him, 
continuing wrong, to deprive the rightful to come to a finding as to the right of succes-, 
owners of their property. By the provision ‘sion. The lower Appellate Court, however, 
of the Indian Evidence Act the burden of came to a different conclusion. It found that 
proving their actual, continuous, exclusive . Imami and his successors had been in adverse 
and adverse possession liesupon the plaintiffs, possession as owners of the 7 bighas gifted to 
They, as wrong-doers, in my opinion, are not Karim also for more than 12 years. In 
entitled to the presumption of the continuity order to pronounce such a finding the Court 
of their adverse possession for any appreci- should have found that the plaintiffs had no 

‘ple period of time. The law relating to rightto claim by succession. Without a 
presumptions is not intended to enable a firidng they could not be found to be in ad- 
wrong-doer to turn it to his own account, verse possession of the plots because an heir 
They, therefore, cannot be allowed to callin carffot be in adverse possession of the pro- 
aid the provisions of section 114 of the Indian pérty which he claims by succassion against  / 
Evidence Act to establish their title to: the a defendant who has no title to it. 
land. , They in order to succeed must strictly For the above reasons, I hold that the find 
proveé by clear and cogent evidence their ings of the lower Appellate Court: relating” to 
actual, exclusive, continuous and adverse posses- the portion claimed by adverse posséssion 
sion for more than 12 years before the are not sufficient. That Court onthe evi- 
institution of theirsuit. So muchas tothe dence on the record ought to find-the dura- 
presumption of their adverse possession by tion of the acbual, continuous, exclusive and 
the lower Appellate Court batween 1895 and adverse possession of the plaintiffs. Regard- 
the 24th January 1907. ing the portion claimed by succession, there 

Regarding the retrospective continuity of should be a finding that’ the plaintiffs are or 

their adverse possession between 1894 and are not the heirs of the owner of that portion 
1905, which the lower Appellate Court has which they claim by right of inheritance, 
also presumed in their favour, it is enough to. If the Court finds that they are not heirs 
say that such a retrospective presumption is Of the owner of the property, the finding 
unknown to the Law of British India and to already recorded will be sufficient for the 
the English Law which is the basis of our disposal of the appeal, but if the Court finds 
law inthis respect. Ib is to be noticed -- that they are the heirs of the owner of that 
further that if retrospective and prospective portion, it will have further to find whether 
presumptions of adverse possession were their claim is or is not barred by timé. 
engrafted on the law relating to presumptions The result is that I, under Order XLT, rule 
in British India, one year’ S continuous and 25, send down the following i issugs for trial, 
adverse possession or even an adverse posses- The Court will be at liberty to take such ad- 
sion for a shorter period with the help of re- ditional evidence as the parties may adduce. 
trospective and prospective presumptions as Ten days will be allowed for objections on re- 
to adverse possession would be quile enough turn of the findings, 
to confer ownership upon the person in pos- The issues are:— 
session’ and would not only frustrate the pro- (1) What is the duration of the actual 
visions of section 23 of the Indian Limitation continuous, exclusive and adverse possession 
Act (XV of 1877), which renders twelve of the plaintiff over the property claimed by 
years adverse possession condition prece- adverse possession ? 
dent to the extinction of the owner's right in (2) Are the plaintiffs the heirs of 
the property, but would go against the general owner of the property claimed by ri 
policy of law which discourages wrongs. inheritance ? 
Coming to the plots of land the ownership If the Court finds on the secon 
of which is claimed by succession, I findthat the affirmative, it should record 
the learned Munsif framed the following the following issue :—~ 
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this judgment separately. First, as to the 


portion the ownership of which is claimed by 

adverse, possession. The plaintiffs in respect 
ot this portion, as the very nature of their 
claim "shows, are wrong-doers. They seek 
the help of the Court, in consequence of their 
continuing wrong, to deprive the rightful 
owners of their property. By the provision 
of the Indian Evidence Act the burden of 


proving their actual, continuous, exclusive - 


and adverse possession liesupon the plaintiffs. 
They, as wrong-doers, in my opinion, are not 
entitled to the presumption of the continuity 
of their adverse possession for any appreci- 

‘ple period of time. The law relating to 
aa honk is not intended to enable a 
wrong-doer to turn it to his own account, 
They, therefore, cannot be allowed to call in 
aid the provisions of section 114 of the Indian 
Evidence Act to establish their title to the 
land. , They in order to succeed must strictly 
prove by clear and cogent evidence their 
actual, exclusive, continuous and adverse posses- 
sion for more than 12 years before the 
institution of theirsuit. So muchas to the 
presumption of theiradverse possession by 
the lower Appellate Court between 1895 and 
the 24th January 1907. 

Regarding the retrospective continuity of 
their adverse possession between 1894 and 
1905, which the lower Appellate Court has 
also presumed in their favour, it is enough to 
say that such a retrospective presumption is 
unknown to the Law of British India and to 
the English Law which is the basis of our 
law inthis respect. Ib is to ba noticed 
further that if retrospective and prospective 
presumptions of adverse possession were 
engrafted on the law relating to presumptions 
in British India, one year’s continuous and 
adverse possession or even an adverse posses- 
sion for a shorter period with the help of re- 
trospective and prospective presumptions as 
to adverse possession would be quite enough 
to confer ownership upon the person in pos- 
session and would not only frustrate the pro- 
visions of section 28 of the Indian Limitation 
Act (XV of 1877), which renders twelve 
years adverse possession a condition prece- 
dent to the extinction of the owner's right in 
the property, but would go against the general 
policy of law which discourages wrongs. 
Coming to the plots of land the ownership 
of which is claimed by succession, I find that 
the learned Munsif framed the following 
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issue :—Are the plaintiffs entitled to` any 
portion of the property by right of inherit- 
ance? He found that the claim by right of 
inheritance over 3 bighas, 19 biswas, 184 bis-' 
wansis, was also barred by limitation. In this 
view of the case it was unnecessary for him 
to come to a finding as to the right of succes- 
‘sion. The lower Appellate Court, however, 
came to a different conclusion. It found that 
Imami and his successors had been in adverse 
possession as owners of the 7 bighas gifted to 
Karim also for mcre than 12 years. In 
order to pronounce such a finding the Court 
should have found that the plaintiffs had no 
right to claim by succession. Without a 
finidng they could not be found to be in ad- 
verse possession of the plots because an heir 
carfnot be in adverse possession of the pro- 
perty which he claims by succassion against 
a defendant who has no title to it. 

For the above reasons, I hold that the find 
iugs of the lower Appellate Court- relating” to 
the portion claimed by adverse possession 
are not sufficient. That Court onthe evi- 
dence on the record ought to find-the dura- 
tion of the actual, continuous,/exclusive and 
adverse possessien of the plaintiffs. Regard- 
ing the portion claimed by succession, there 
should be a finding thatthe plaintiffs are or 
ave not the heirs of the owner of that portion 
which they claim by right of inheritance, 

_ If the Court finds that they are not heirs 
of the owner of the property, the finding 
already recorded will be sufficient for the“ 
disposal of the appeal, but if the Court find 

-that they are the heirs of the owner of that 
portion, it will have further to find whether 
their claim is or is not barred by timé. 

The result is that I, under Order’ XLI, rule 
25, send down the following issues for trial. . 
The Court will be at liberty to take such ad- 
ditional evidence as the parties may adduce. 
Ten days will be allowed for objections on re- 
turn of the findings. 

The issues are:— 


(1) What is the duration of the actual, 
continuous, exclusive and adverse possession 
of the plaintiff over the property claimed by 
adverse possession P 

(2) Are the plaintiffs the heirs of 
owner of the property claimed by rigg 
inheritance ? 

If the Court finds on the secon 
the affirmative, it should record 
the following issue :—~ 
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(3) Have the plaintiffs been in proprie- 
tary possession of the portion claimed by 
-succession within 12 years of the institution 
of the suit? 

Judgment. —By my order, dated the 
15th of May 1909, I sent down three issues 
to the lower Appellate Court for trial. The 
findings on these issues are against the 
defondants-appellants. Itis, however, con- 
tended by the learned Vakil for theappellants 
that the findings on issues Nos. (1) and (2) 
are findings which are vitiated by the learned 
Judge’s erroneous application of law. lam 
unable to accept the contention of the learned 
Vakil. In my opinion, the findings arrived 
at by the lower Appellate Court are findings 
of factand are fatal to this appeal. 1, there- 
fore, dismiss the appeal with costs. P 

Appeal dismissed. 





N 


S (s. c. 18 Bom. L. R. 154.) 


BOMBAY HIGH COURT. 
SECOND UIWIL AePEAL No. 230 or 1910. 
January 11, 1911. 
Present:—Sir Basil Scott, KT., Chief Justice, 
and Mr. Justice Batchelor. 
BALAMBHAT RAVJIBHAT JOSHI— i 
“APPELLANT 
versus 
VINAYAK GANPAERAO PATWAR- 
DHAN—R BSPONRENT 

Decree—Exeeution— Landlord ana. tenant —Agree- 
ment embodied in decree of Court— Relief against for- 
feiture— Granted in execution proceedings. 

The rule that Courts of equity will not forego their 
Dower to grant relief against forfeiture in the case 
of Tign-payment of rent where the relations of the 
parties arc those of landlord and tenant, merely on the 
ground that the agreement between them is embodied 
in a decrep of Court, applies alike to a suit to 
enforce a decree and to a proceeding in execution. 

Krishnabai'v. Hari Govind, 31 B. 15; 8 Bom. L. R: 
813; 1 M. L. T870 (F. B.), followed. 

Second appeal from the decision of the 
First Class Subordinate Judge, A. P., ab 
Satara, in Appeal No. 11 of 1909, con- 
firming the order passed by the Subordinate 
Judge of Tasgaon, in Darkhast No. 57 of 
1908. 

Messrs. G. S. Rao and D. A. Tuljapurkar, 
for Appellants. 

Mr. P. P. Khare, for the Respondent. 

JUudement.— In this case we thik 
he Subordinate Judge with appellate 
was in error in thinking that the 
‘sknabat v. Hari Gorind(1) is not in 
8 Bom. L. R. 51051 M.L.T. 870(F.B). 
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point. The ratio decidend: in that case is 

that Courts of equity will not forego their 

power to grant relief against forfeiture in 

the case of non-payment of rent where the 

relations of the parties are those of landlord 

and tenant, merely on the ground that the 

agreement between them is embodied in a’ 
decree of the Court. 

We think that that ruling applies alike to 
a suitto enforce a decree and to proceeding 
in execution. 

Upon the materials before us, we think 
it is a case in which the Court in the exercise . 
of its discretion should have refused to award 
forfeiture in favour of the plaintiff having 
regard to the fact that he had already ac- 
cepted payment of sums more than sufficient 
to discharge the obligations of the defendants . 
under the decree. 

We set aside the decree of the lower Court 
and dismiss the application of the judgment- 
creditor with costs throughout. 


[191] 


Decree reversed. 





(s. c. 13 Bom. L. R. 158.) 
BOMBAY HIGH COURT. 
First Civit Arrear No. 132 or 1607. 
February i, 1911. 

Present:—Sir Basil Scott, Krt., Chief Justice, 
and Mr. Justice Batchelor. 
PHEROZSHAW JAMSETJI COMIS. 
SARIATV A LLA— APPELLANT 

versus 5 
WAGHJI KUVERJI RAJE SHIRKR— 


RESPONDENT. 
Jurisdiction —Consent of parties cannot confer. 
Consent of parties cannot change tho statutory 
value ofa suit, and thus determine the jurisdiction 
of a Court, - 


Firsi appeal from the decision of the First 
Class Subordinate Judge, at Thana, ia Suit 
No. 243 of 1$03. 

Mr. Rarkes and Coyajz, with him Messrs. S, 
V. Biandarkar and K. N. Koyaji, for the Ap- 
pellants. 

Mr. M. R. Bodas, for the Respondent. 

Judgment. —In this case the suit 
has been valued fcr the purposcs of Court- 
fees at Rs. 540. Itis a' suit which falls 
within section 7, paragraph (4), sub-sectiors 
(c) and (d) of the Court Fees-Act and, there- 
fore, acccrdirgto the Suits Valuation Act 
cf 1887, the value as determinable for the 
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computation of Court-fees and the value 
for the purposes of jurisdiction is the 
same. 

The suit has been disposed of by the 
First Class Subordinate Judge of Thana. 
Section 8 of the Bombay Civil Courts Act 
provides that “xcept as provided in sec- 
tions sixteen, seventeen and twenty six, 
the District Judge shall be the Court of 
appeal from all decrees and orders passed by 
the Subordinate Courts from which an appeal 
lies under any law for the time being in 
force”, and section 26 provides .that “In all 
suits decided by a Subordinate Judge of the 
‘First-Class in the exercise of his ordinary and 
special original jurisdiction of which the 
amount of value of the subject-matter 
exceeds five thousand rupees, the appeal 
from his decision shall be direct to the High 
Court ” oo 

We think it clear that the value of the 
subjectzmatter according to the provisions of 
the Suits Valuation Act is less than Rs. 5,000, 
therefore, the appeal as provided by the legis- 
Jature lies to the District Court and not to 
the High Court. 

It is, however, said that on two occasions 
the pleaders on behalf of the respondents 
have consented to treat the case as appeal- 
able to the High Court and that, therefore, 
they are estopped from taking the prelimi- 
nary objection that such an appeal does 
not lie. 

It is pointed out that shortly before the 
judgment wasdelivered by the First Class 
Subordinate Judge, a purshis of the 21st 
March was put in by the pleaders of the 
parties in which itis stated “By consent of 
both parties in suit, the value of the property 
in suit is settled for Rs. 10,500. This we 
give in writing.” 

The statement in the decree drawn’ up by 
the Subordinate Judge and dated the 27th 
March 1907 is that for assessing pleaders’ 
fees and determining the jurisdiction of the 
Court the value of the property in suit has 
been, by consent of both the parties, 
determined at Rs. 10,000. 

Now that is not a correct statement of the 
purshis, but even if it were a correct state- 
ment of the purshes, we do not think it could 
be taken to determine the jurisdiction of the 
Court. 

The legislature has laid down how the 
jurisdiction of the Court should be determin- 
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ed, and if, acourdiug to the statutory method 
of valuation, the value of the suit is less than 
Rs. 5,000, consent of the parties cannot make 
it more than Rs. 5,000, for the purposes of 
jurisdiction. 

It seems probable that the purshis was put ` 
in inorder that the pleaders might be able 
to have their fees assessed upon a correct 
basis under Regulation II of 1827 according 
to the judgment of the Court in Baz Meherbat 
v. Maganchand Motdii (1). ` 

ltis also contended that on a subsequent: 
occasion the pleader for the respondents con- ` 
sented to an application to this Court which 
estopped him from now taking the point of 
jurisdiction. That was an application made 
to two Judges of this Court, which was con- 
sented to by the pleaders on both sides, for 
the transferof two other appeals. It was 
stated in the application that an appeal in 
this suit lay to tke High Court and, theg 
fore, the appeals in the two subsidiary éuits 
which were the subject of that application 
should be transferred also for heaping to this 
( on i D ine appeal 
in the principal case lay.40 this Court 
the Court passed an order’by consent that ° 
the two subsidiary cases should be trans- 
ferred. z 

But now we have to determine whether the 
appeal in the principal case does lie to this 
Court and if ié does lie to this Court there 
will be no difficulty in re-transferring the 
appeals in the succeeding cases. 

We think it is quite clear that the appéal 
does not lie to this Court. And ioe no 
reason why this Court should transfer it for 
trial to itself rather than have it tried by the 
Judge provided by the legislature, namely, 
the District Judge of Thana. , 

We, therefore, direct that the appeal be 
presented to the District Judge of Thana and 
that the appeals in the subsidiary cases be 
ye-transferred, for trial to that Court. No 
order as to costs. 

Order accordingly. 

(13 7 Bom. L. R. 181; 29 B. 229, 
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(s. c. 13 Bom. L. R. 161) 
BOMBAY HIGH COURT. 
ORIGINAL Civit Svir No 318 or 1900. - 
January 23, 1911. 
Present:—Mr. Justice Davar. 
MADHOW PRASAD RAM GOPAL— 
PLAINTIFFS 
nersus 
AJUDHIYA PRASAD NARAN DAS— 
DEFENDANTS. | 

Practice—Adjournment of cases—Consent of parties. 

A Court is bound, and ought at all times, to con- 
sider the convenience of parties and any contin- 
“gency which may necessitate the postponement of 
a hearing. It is not, however, for the parties to 
decide when their suit shall be heard, as the regula- 
sion of its procedure is entirely the business of the 
Court. 

Mr. Razkes, for the Plaintiffs. 

Mr. Inverarzty, for the Defendants. 

Judgment.—tThis suit No. 318 of 1900 
is placed on my Board to day and is sixth 
on™“the list. Mr. Raikes for the plaintiffs 
and Mr, Inverarity for the defendants move 
by conssnt of parties for an adjournment of 
the hearing. This I decline to grant. 
I have OFM heard it said that it is 
ihe business Of the parties to decide 
when their suit shall be heard and that 
when parties agree tohave it postponed all 
that the Jadge has to doXis to take up his 
pen and write the order. This is an absolute- 
ly false notion and ought to have no place 
in the minds of any one who has a correct 
notion of the duties of a Judge. The plain- 
after he files his suit, ought to be ready to 
with it within a period of time reason- 
ably necessary for the preparation of 
his case, ‘and the defendant is bound to be 
expeditious in the preparation of his defence, 
and be ready. within the time reasonably 
necessary to defend the suit. No doubt the 
Court is bound to, and will at all times, con- 
sider the convenience of the parties and any 
contingency which may necessitate a post- 
ponement of the hearing. Bat to regulate 
its own procedure is entirely the business 
of the‘Court. {His Lordship went into the 
facts of the case and ultimately refused the 
journment], 
Order accordingly. 
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‘  (s. c. 18 Bom. L. R. 162.) 
BOMBAY HIGH COURT. 
ORIGINAL Cıvıl Sum No. 650 or 1908. 
: December 22, 1910. 
Present: —Mr. Justice Beaman. . 
Tae HOPE MILLS, LimiTeD—PLAINTIPRS 
versus 
Sm COWASJI, J. READYMONEY, 


Bakr. AND ANOTHER— DEFENDANTS, 

-Mortgage-~Redeem up and foreclose down—Kes 
judicata—Decree in general terms—All the intrinsic 
evidence may be looked into—Decree nisi—Document 
containing separable parts—Registration—How far 
necessary—Agreement by mortgagee to get salary out of 
profits—Not registrable—Mortgagee in ‘possession— 
Remuneration for personal services—When allowed— 
Conpany—De facto Directers—Notice to outsiders-~ 
Acquiescence-~—Depriving a man of his legal rights— 
Must amount to fraud—Its etements—Liubility of 
mortgagee to account, mortgagee cannot contract 
himself out of. 

Where there is more than one mortgage upon a 
property the rule is, redeem up, foreclose down, 
which means that tho first mortgagee suing for 
foreclosure must make all subsequent mortgagees 
parties to the suitand so afford each in turn the 
chance of redeeming before being foreclosed. The 
first mortgagee can neither foreclose nor be redeemed 
by the original mortgagor without taking into 
account intermediate encumbrances. If the inter- 
mediate encumbrancers, who are parties to the suit, 
do not chọose to exercise their rights to redeem, 
cach in turn would be foreclosed before the first 
mortgagee could come into touch with the mortgagor, 

A mortgagor can redeem each of the mortgagees 
above him separately and in their turn, buf he can- 
not skip all the mesne mortgagees and redeem his 
first mortgagee in a suit brought against him alone, 

Even after foreclosure the right toredeem revives 
if the mortgagee pursues his remedy onthe personal 
covenant. 

Where a decree is couched in general terms and a 
question of res judicata arises upon it, the Court may 
look at all the intrinsic evidence before it and the 
materials of the case as a whole, even going so far 
as statements in the depositions of witnesses. 

Amriteswari Debi v. Secretary of State, 24 O. 504; 
24 I. A. 33, followed. 

A decree nisi cannot constitute a res judicata, and 
so none of the materials upon which that decree is 
based can be res judicata either. 

Whero a document which as a whole requires 
registration, contains soparable parts which do not 
require registration, those parts may be admitted in 
evidence to prove transactions which ex hypothesi 
do not affect immoveable property of the value of 
Rs. 100 or upwards. 

The mortgagee in possession cannot, in the absence 
of an agreement or stipulation, charge the mortgagor 
for personal service. 

An agreement, whereby a mortgagee in possession 
is to get a fixed remuneration even straight out of the 
profits, for management of the property mortgaged, 
is not compulsorily registrable. $ 

As between a Company and persons having no 
notice to the contrary, the directors de facto are as 
good as directors de jure. 
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F Outsiders dealing with a Company are bound to 
acquaint themselves with its external position which 
can usually be gathered from tho papers of their 
constitution, the memorandum of association, ard 
the Articles of Association; but are not bound to 
inquire into and satisfy themselves upon all the 
details of the Company’s indoor management. This 
principle, however, would require modification, where 
the persons sought to be hffected with notico are 
themselves within the Company. 

Howard v. Patent Joory Manufacturing Company, 
(1888) 38 Ch. D. 156; 57 L. J. Ch. 8783 48 L. T. 895; 
36 W. E. 801; Mahoney v. East Holyford Mining Com- 
pany, (1875) L. R. 7 H. L. 869; 33 L. T. 338; Ir. R. 9 
C. L. 806, referred to. 

An agreement whereby a mortgagee in possession 
agrees with his mortgagor to charge for his personal 
services is valid if it does not constitute a clog on 
the equity of redemption. This arises out of the 
maxim ‘once a mortgage always a mortgage’, which 
means that there can be no additional contract in the 
mortgage-deed which wouldalter the essential nature 
of the mortgage contract, so as to preclude the mort- 
gagor from redeeming. But it does not include 
previous or post agreements independent of the mort- 
gage, unless these were unconsciouable, or clearly 
obtained by undue influence or the abuse of fiduciary 
relations. 

The payment of afair remuneration tothe Manager 
ofalarge concern to keep it ina high state of 
efficiency is not a clog on the equity of redemption, 
and in principle it makes no difference whether the 
Manager is the mortgagee in possession or a third 
party. 

No acquiescence of a share-holders’ meeting would 
be of any legal effect to destroy the share-holders’ 
vight unless it is given with full knowledge of that 
right. 


The acquiescence which will deprive a man of his 
legal rights must amount to fraud. The necessary 
elements to constitute such a fraud are, (a) the 
plaintiff must have made a mistake as to his legal 
rights, (b) he must have expended some money or 
must have done some acton the faith of his mistaken 
belief, (c) the defendant, the possessor of the 
legal right, must know of the existence of his 
own right which is inconsistent with the right 
claimed by the plaintiff, (4) the defendant must 
know of the plaintiff's mistaken belief on his 
rights, (e) the defendant must have encouraged 
the plaintiff in his expenditure of money or in 
the other acts which ho has done, either direct- 
ly or by abstaining from asserting his legal 
right. All these elements must exist to restrain 
the possession of the legal right from exercising it. 


Willmott v. Barber, (1880) 15 Ch. D. 96 at p. 105, 
49 L. J.Ch. 792; 43 L.T. 95: 28 W. R. 911, followed. 

A mortgagee in possession cannot contract him- 
self out of his statutory liability to render pro- 
per accounts nor deprive the mortgagor of his 
right to examine into and challenge any of their 
details. 


Mr. Raikes, with him Messrs. Setalved, 
Wadia and Bahadurjt, for the Plaintiffs. 


Mr. Jinnah, with him Messrs. Kanga, Desa, 
for the Defendants. 
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Judgment.—tThis is a suit by the 
plaintiffs, the Hope Mills Company, to redeem 
three mortgages of the year 190) should it 
be found that the second and third of these 
have been bona fide purchased by the first 
mortgagee for himself, and incidentally to 
have the iwo agreements of the years 1901 
and 1905, respectively, should defendant No. 
l rely upon them, declared invalid and not 
binding on the plaintiff Company. 

On the 5th of April 1900, the plaintiff 
Company mortgaged the Hope Mills to the 
defendant No. 1 for five lakhs rupees. The 
second and third mortgages were effected 
by one and the same instrument or the 
3lst of May 1900, and these two mort- 
gages have been referred to throughout 
the case as Tokersey’s and Ichharam’s 
mortgages. 

On failure to pay the first instalment of 
interest, the defendant No.1 entered into 
possession on the 14th December 1900. In 
March 1901, the defendant No.1 pnt the 
mortgage property up for sale, but as the 
reserved price was not reached, it was with- 
drawn and no sale effected. 

On the 30ch May 1991, the first agree- 
ment set up by the defendant No. 1 and 
challenged by the plaintiffs was entered into. 
By the terms of this agreement the defendant 
No. 1 was to work and finance the Mill 
reimbursing himself by way of salary to 
the extent of an annual sum not exceeding 
Rs. 16,000. 

In August 1908, defendant No.1 filed a 
foreclosure suit, annexing to his plaint a 
copy of the agreement of the 80th of May 
1901. The suit came on before Mr. Justice 
Crowe ex parte and a decree nisi purports to 
have been passed in January 1904. In 
August 1904 defendant No. 1 applied to 
have the decree made absolute. But as he had 
not passed his accounts the application was 
rejected. 

On the 5th of October 1905, a second agree- 
ment was entered into between the Company 
and the defendant No. 1, by which the earlier 
agreement of May 1901 was modified in some 
particulars. Under this agreement defendan 
No. 1, in consideration of working and fina; 
ing the Mill, was to receive a monthly 
of Rs. 1,500 to be paid out of the 
commission. 

On the 23rd of January 1906, t 
of the Company passed a resolu 









Vol. X] 
HOPE MILLS LD. V. SIR GOWASJI J. READYMONEY. 


F Outsiders dealing with a Company are bound to 
acquaint themselves with its external position which 
can usually be gathered from the papers of their 
constitution, the memorandum of association, ard 
the Articles of Association; but are not bound to 
inquire into and satisfy themselves upon all the 
details of the Company’s indoor management. This 
principle, however, would require modification, where 
the persons sought tobe Affected with notice aro 
themselves within the Company. 

Howard v. Patent Joory Manufacturing Company, 
(1888) 88 Ch. D. 156; 57 L. J. Ch. 8783 48 L. T. 295; 
86 W. T. 801; Mahoney v. East Holyford Mining Com- 
pany, (1875) L. R. 7 H. L. 869; 83 L. T. 838; Ir. R. 9 
C. L. 806, referred to. 

An agreement whereby a mortgagee in possession 
agrees with his mortgagor to charge for his personal 
services is valid if it does not constitute a clog on 
the equity of redemption. This arises out of the 
maxim ‘once a mortgage always a mortgage’, which 
means that there can be no additional contract in the 
mortgage-deed which would alter the essential nature 
of the mortgage contract, so as to preclude the mort- 
gagor from redeeming. But it does not include 
previous or post agreements independentof the mort- 
gage, unless these were unconsciouable, or clearly 
obtained by undue influence or the abuse of fiduciary 
relations. 

The payment of afair remuneration tothe Manager 
ofalarge concern to keep it ina high state of 
efficiency is not a clog on the equity of redemption, 
and in principle it makes no difference whether the 
Manager is the mortgagee in possession or a third 
party. 

No acquiescence of a share-holders’ meeting would 
be of any legal effect to destroy the share-holders’ 
right unless it is given with full knowledge of that 
right. 


The acquiescence which will deprive a man of his 
legal rights must amount to fraud, The necessary 
elements to. constitute such a fraud are, (a) the 
plaintiff must have made a mistake as to his legal 
rights, (b) he must havé expended some money or 
must have done some acton the faith of his mistaken 
belief, (c) the defendant, the possessor of the 
legal right, must know of the existence of his 
own right which is inconsistent with the right 
claimed by the plaintiff, (4) the defendant must 
know of the plaintiff's mistaken belief on his 
rights, (e) the defendant must have encouraged 
the plaintiff in his expenditure of money or in 
the other acts which he has done, either direct- 
ly or by abstaining from asserting his legal 
right. All these elements must exist to restrain 
the possession of the legal right from exercising it. 


Willmott v. Barber, (1880) 15 Ch. D, 96 at p. 105, 
49 L. J.Ch. 792; 43 L.T. 95: 28 W. R, 911, followed. 

A mortgagee in possession cannot contract him- 
self out of his statutory liability to render pro- 
per accounts nor deprive the mortgagor of his 
right to examine into and challenge any of their 
details. 


Mr. Raikes, with him Messrs. Setalved, 
Wadia and Bahadurj?, for the Plaintiffs. 


Mr. Jinnah, with him Messrs, Kanga, Desai, 
for the Defendants. 
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Judgment.—this js a suit by the 
plaintiffs, the Hope Mills Company, to redeem 
three mortgages of the year 190) should it 
be found that the second and third of these 
have been bona fide purchased by the first 
mortgagee for himself, and incidentally to 
have the iwo agreements of the years 1901 
and 1905, respectively, should defendant No. 

l rely upon them, declared invalid and not 
binding on the plaintiff Company. 

On the 5th, of April 1900, the plaintiff 
Company mortgaged the Hope Mills to the 
defendant No. 1 for five lakhs rupees. The 
second and third mortgages were effected 
by one and the same instrument or the 
31st of May 1900, and these two mort- 
gages have been referred to, throughout 
the case as Tokersey’s and Ichharam’s 
mortgages. 

On failure to pay the first instalment of . - 
interest, the defendant No.1 entered into 
possession on the 14th December 1900. In 
March 1901, the defendant No.1 put the 
mortgage property up for sale, but as the 
reserved price was not reached, it was with- 
drawn and no sale effected. 

“On the 30th May 1991, the first agree- 
ment set up by the defendant No. 1 and 
challenged by the plaintiffs was entered into. 
By the terms of this agreement the defendant 
No. 1 was to work and finance the Mill 
reimbursing himself by way of salary to 
the extent of an annual sum not exceeding 
Rs. 16,000. 

In August 1908, defendant No. 1 filed a 
foreclosure suit, annexing to his plaint a 
copy of the agreement of the 30th of May 
1901. The suit came on before Mr. Justice 
Crowe ea parte and a decree nisi purports to 
have been passed in January 1904. In 
August 1904 defendant No. 1 applied to 
have the decree made absolute. But as he had 
not passed his accounts the application was 
rejected. 

On the 5th of October 1905, a second agree- 
ment was entered into between the Company 
and ihe defendant No. 1, by which the earlier 
agreement of May 1901 was modified in some 
particulars. Under this agreement defendan 
No, 1, in consideration of working and fina 
ing the Mill, was to receive a monthly 
of Rs.1,500 to be paid out of the 
commission. 

On the 28rd of January 1906, t 
of the Company passed a resolu 
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of the defendant No. Is management of the 
Mill and requesting him to obsain a transfer 
of Tokersey’s mortgage out of the profits 
of three lakhs which the Mill was shown to 
have made during that year. Before this 
Tokersey’s mortgage had been purchased 
nominally by one Motilal Canji for Rs. 55,000. 
On the 20th April 1906 the defendant No. 1 
bought in this mortgage from Motilal 
Canji at its full value Rs. 1,67,000 odd. 
ln the mear while, the third mortgage owing 
to theinsolvency of the mortgagee had come 
into the hands of the Official Assignee, from 
whom it had been bought by Ibrahim 
Rahimtoola for Rs. 13,000. At a Directors’ 
meeting of the’ lst of November 1906 I find 
the record - of a letter in the following 
terms:— In consideration of your having at 
our request saved the Hope Mills from going 
into the hands of the Hon’ble Mr. Ibrahim 
Rehimtoola,” &c., written by the Agents 
to tefendant No. 1. On the 21st of December 
1906, defendant No. 1 obtained a transfer of 
the said mortgage from Ibrahim Rahimtoola 
for a sum of Rs. -2,50,000, Rs. 50,000 of 
which “was contributed by the second defend- 
ant Permanandas. In 1907, the new Agents 
as they are called throughout this case, 
became the active members of the old Agency 
firm of Rangildas Bhukandas & Company 
and very shortly afterwards the’ plaintiffs 
moved before Davar, J., to compel the defend- 
ant No. 1 to pass his accounts before 
the Commissioner under .the decree nisi of 
1904. Defendant No. 1 resisted this applica- 
tion on the ground that Orowe, J.’s decree 
did notdirect him to pass his accounts before 
the Commissioner and further that the 
decree had been superseded by the subsequent 
agreement of October 1905. Davar, J., 
directed the defendant No. 1 to pass his ac- 
counts in the usual way before the Com- 
missioner. Defendant No. 1 being dissatisfied 
with this order appealed, and a Division 
Bench consisting of Chandavarkar and 
Batchelor, JJ., reversed Davar, J.’s order, and 
in effect left the plaintiffs to obtain what 
remedy they could or that they may be advis- 
by way of a separate suit. The plaintiffs 
e one further attempt to have the decre 
we, J., executed, but as matters stood 
decree of the Appeal Court, it was 
hat Macleod, J., should reject this 
lding that Orowe, J.’s decree 
ad could no longer be execut- 
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and unfortunate 
Judges, Davar, J, a 
effect declared that 
was so defective th 
of some further di 
executed, while the Al 
to allow any such f 
added. So that, alth 
this decree nist remaineds 
must ever remain, a dead 
fendant No, 1 should consent to 
deficiency by voluntarily passing his acc 
before the Commissioner. So far as the plain 
tiff Company was concerned, the contemplated 
redemption was brought to a dead-lock, for 
they could obtain no further relief whatever 
under the decree of 1904, while it seems 
that in the view of the Appeal Court their 
proper course- was to file a suit to have the 
agreements upon which defendant No. l 
relied set aside. In this dilemma no other 
course was open to the Company than to 
file a redemption suit, incidentally asking, 
should need arise, fora declaration that the 
agreements of 1901 and 1905 were not binding 
upon them. The obvious difficulty in their 
way was the existence of the decree nist of 
1904, which had all the appearance of being 
if not actually res judicata, a sufficient bar 
on the ground of avoiding multiplicity in 
litigation to another suit by the mortgagors 
for redemption. 

The plaintiffs pave sana filed this 
Suit No. 650 of 1908, and their claim has 
been resisted upon avariety of grounds, many 
of which give rise to questions of much 
diffculty. In the first place, the defendants 
contend that this suit is res judicata by the 
decree nisi of 190 band specially with reference 
to the objections now taken by the plaintiffs 
to the agreement of 1901. On a first 
view jit would certainly appear that, so 
long as there is a decree nisi for fore- 
closure outstanding under which a mortgagor 
us well as the mortgagee can obtain full 
relief in,respect of all causes of action arising 
out of a mortgage, it would be supereragatory 
on the part of the mortgagor to bring a 
separate and independent suit for redemption. 
On the general principle that the same cause 
of action cannot be agitated twice synchro- 
nously in Court of equal jurisdiction, such 
a procedure would be looked upon with dis- 


Vol, X) INDIAN 
HOPE MILLS LD. V. SIR COWASJI J. READYMONEY. 


favour, if indeed it could technically, be 
‘allowed. Yet, as I have already intimated 
the state of affairs here is so peculiar that 
it is difficult to apply general principles 
disregarding the actual facts: nor indeed 
on the authority of the text-book writers can 
it be safely said that an independent suit 
‘to redeem is invariably barred by reason 
of an outstanding decree nisi for foreclosure. 
Sée Coote, page 1053, Fisher, page 664; 
and I cannot refrain from observing here 
if the defendant’s contentions in this respect 
were sound it would in the events that have 
happened bring about a very curious, I-be- 
lieve I might say an almost unprecedented, 
result. I tried to make the learned Counsel 
for the defendant No. 1 understand the 
difficulty which I felt, but I am not sure 
that I quite suceeded in doing so, possibly 
because the difficulty is not so real as ib 
seemed to me. it comes about in this way, 
When the defendant No. 1 brought his 
‘foreclosure suit in 1908, the mesne mort- 
gagees as well as the mortgagor were made 
‘parties. Where there is more than one 
mortgage upon a property the rule is com- 
pendiously expressed in the formula redeem 
-up, foreclose down, which in fact means 
that the first morfgagees suing for foreclosure 
must make al! subsequent mortgagees parties 
to the suit and so afford each in turn the 
chance of redeeming before being foreclosed. 
Now, if we suppose that the decree nisi of 
1904 could be made absolute in its present’ 
form it would come to this that both the 
second and third mortgagees would be fore- 
closed or squeezed out, while the original 
` mortgagor would obtain the whole property 


on redemption of the first mortgage 
alone, for_I take it to be part of this 
principle that the first mortgagee can 


neither foreclose nor be redeemed by the 
original mortgagor without taking into ac- 
count intermediate encumbrances. If the. 
intermediate encumbrancers who are parties 
to the suit did not choose to exercise their 
rights to redeem, each in turn would be 
foreclosed before the first mortgagee could 
come into touch with the mortgagor. Mr. 
Inverarity saw no difficulty in allowing the 
mortgagor to redeem the first mortgagee 
directly without making the mesnemortgagees 
parties to the suit, and so far as reason 
and common sense go that might very well 
-be so; hut the question is surely materially 
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affected when in fact the mesne-mortgagees 
are parties to the suit. No one disputes 
the proposition upon which Mr. Inverarity 
seemed to rely that a mortgagor can redeem 
each of the mortgagees above him separately 
and in their turn, but thatis quite a different 


‘thing from the mortgagor skipping all the , 


mesne mortgagees and redeeming his first 
mortgagee. Still more widely does it differ 


from the case of the first mortgage fore- 


closing down the whole line of mesne encum- 
brancers to the original mortgagor. In the 
first case suggested there would apparently 
be violation of the rule that in a redemp- | 
tion suit all persons intermediately interested 
must be joined as parties. Jn the second. 
case they have been joined as parties and, 
therefore, if they failed to exercise iheir 
rights and allow the mortgagor to redeem 
them, it means only this that before the 
mortgagor’s right to redeem can come into 
play, they, the mesne mortgagees, must have 
been foreclosed. I was referred upon this 
point to Kinnaird v. Trollope (1).But that 
is a very different case and does nob even 
raise, much less remove, the ‘difficulty I am 
indicating. Therethe mortgagor hadassigned 
his equity of redemption absolutely. The 
mortgagee then sued him on the personal 
covenant and it was held, on the analogy of 
the well-recognised rule that even after 
foreclosure the right to redeem revives if 
the mortgagee pursues his remedy on the 
personal covenant, that here also the mort- 
gagor’s right to redeem survived and 
that the mortgagee could only recover on 
executing the conveyance to the mortgagor 
subject to any other existing equity of re- 
demption. It is to be observed that in such 
a suit, assuming that there were an outstand-. 
ing equity somewhere that the person having 


. it would not be a party to the suit could 


not enforce it and, therefore, as against him 
the decision would not be res judicata. But 
I have been referred to no such case as 











this in which the mesne wmortgagees 
having been parties to the suit, had 
a chance of enforcing their equities yet 


not having done so, would certainly 
foreclosed finally. What makes this so 
culiar in the events that have happe 
that the first mortgagee has hims 
obtaining a decree nist for foreclos: 


(1) 89 Ch. D. 636; 59 L. T, 438 ; 37 
L. J. Ch. 905. 


Ne 
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in the mesne mortgages, so that if that decree 
were capable of executionas itstands and were 
res judicata in respect of future suits for re- 
demption as the defendant No. 1 contends, 
it would appear to have this startling result 
that he would have foreclosed himself in res- 
pect of the two mortgages for which he has 
paid in the aggregate Rs. 3,97,000. It is un- 
necessary to go further in this complica- 
tion, because I do not think that.there is 


. anything substantial in the defendants’ con- 


tention that the present suit is res judicata 
by the decree nist of 1904. The shortest and 
simplest way of reaching that conclusion is 
by a syllogism. Only that which is finally 
decided can be res judicata. A decree nisi is 
ex vt terminit not a final decision. Therefore, 
no decree nisi can in strictness constitute a 
res judicata, Numerous cases from the Indian 
law books were cited upon this point by the 
‘learned Counsel on both sides. So far as the 
general contention goes, none of these cases 
seem to me to be of much value or assistance; 
as, for example, Mclkarjun v. Nerhard (2). 
The question there turned upon whether a 
Court sale was a nullity or not, and it appears 
to have been cited for no other purpose than 
the dictum contained in the judgment of their 
Lordships of the Privy Council that the 
Judges have jurisdiction to decide wrong as 
well as right. That dictum is constantly 
used in arguments touching the exercise of 
the High Court’s powers of control and 
superintendence, but neither it nor the case 
as a whole have much bearing upon the ques- 
tion I am considering. The case of Malojr 
v. Sagaji (3) deals with a mofussil decree for 
redemption which was not a decree nisi. 
The learned Judges, founding that decision 
on the case of Gan Savant v. Narayan Dhond 
Savant (4), held that after the passing of the 
decree for redemption in which no time was 
specified, the plaintiff mortgagor will be for 
ever foreclosed if he does not execute the 
decree within three years; and I suppose that 
it ig intended to argue from this that a decree 
nisi under the Transfer of Property Act will 
automatically operate so as to become a 
ecree absolute after some time; so while it 
the process of becoming so, itis a bar 
other suit by either party to it 


for redemption or ~ foreclosure. 
337; 27 LA, 216; 2Bom. L. R. 927; 5 C.W. 
. J. 368. ji 


Now, the case of Gan Savant v. Narayan 
Dhond Savant (4) is by far the mosb 
interesting of all the cases cited upon this 
topic from the Indian law books. That 
very learned and eminent Judge, West, J., in 
holding that a redemption decree, if not en- 
forced within three years, operated ‘as a 
foreclosure against mortgagor, dwelt’ upon 
the apparent contradiction involved in using 
a decree in favour of the plaintiff as ultimate- 
ly res judicata against him: Res secundum 
se judicata ought not, in strictness, one would 
think, to be used against the decree-holder. 
Bot, as that learned Judge pointed 
out, in all decrees of this kind there 
is implied the assertion of the contrary right, 
namely, where the decree is procured by a 
mortgagor of the mortgagee to be paid 
within the time specified or prescribed by 
law, or failing that to be for ever freed from 
the liability to be redeemed. lam not, how. 
ever much concerned to inquire further 
whether that decision would still be good law 
in the mofassil, for it certainly cannot be 
applied to a decree nisi under the Transfer 
of Property Act. A decree masi in itself 
from its nature is provisional and requires 
the party seeking to have it enforced 
to move it absolute. Whether the decree 
be procured by the mortgagor or the 
mortgagee, it is in the option of either 
party to enforce it, and have it converted 
into a decree absolute, but until one or the 
other party does so, it never can be a final 
decision or cunstitute res judicata. 


While, however, it is easy to dispose of 
this contention as generally covering the 
whole ground and barring the present suit, 
it has special reference to the agreement of 
May 1901 and so considered may occasion 
some difficulty. From the very outset of the 
case, defendant No. 1 has made desperate 
efforts to get the agreements of ]901 and 1905 
on the record, although unregistered, as suffi- 
cient proof of the contract of service between 
the Company and the defendant No. 1, which 
they contained, on the ground that that con- 
tract is not a transaction in any way affect- 
ing immoveable property. One of the ways 
in which this was sought to be done was 
bringing it in along with the plaint in the 
suit of 1903 and the decree nis: of 1904, and 
thereupon contending that it was res judicata 

against the plaintiffs who could not now 
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be heard to dispute either its admissibility or 
its binding effect upon them. It is strenuous- 
ly argued on behalf of the plaintiffs that 
only the pleadings and decree in a suib are 
properly res judicata, and that a mere an- 
nexure to the plaint ought nol to be includ- 
ed, notwithstanding the wide and general 
language of section 11 of the Civil Procedure 
Code, under that “technical bar. I should 
have inclined strongly to adopt that conclu- 
sion had I not felt myself much oppressed by 
the decision of their Lordships of the Privy 
Council in Amriteswari Debi v. Secretary of 
State (5), where it was held that where a 
decree is couched in general terms and a 
question of res judicata arises upon it, the 
Court may look at all the intrinsic evidence: 
before it and the materials of the case as a 
whole even going so far as statements in the 
depositions of witnessess After carefully 
studying that judgment, I did not feel myself 
at liberty to exclude the agreement, while 
at thesame time I intimated that, in this 
connection at any rate, I should confine its 
use strictly to the issue of res sudzcata. Having 
gone so far towards enlarging and extending 
the application of the principle, which is 
ordinarily much restricted, the learned 
Counsel for the Plaintiffs asked me to go 
further still and admit the Judge’s notes. 
I doubt, however, whether in strictness 
even the agreement, which is annexed to 
the plaint, but in respect of which no relief 
is claimed, ought to make part ofthe res 
judicata, if any res judicata there had b 
arising out of the ex parte decree, 
case of Modhusudui Shaha M undules 
in which the mere stateme 
rent rate annexed to 
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tion, a view which, by a different procass 
of reasoning, also Seemed to have com- 
mended itself to a Division Appeal Bench 
of two Judges more, Considering that since 


- that decree was passed, the mortgagee who 


obtained it, has himself as he alleges purchas- 
ed for his sole use ang benefit the inter- 
mediate morigages, I doubt’ whether he or 
anybody else could now hope to obtain a 
substitution of the decree absolute for that 
decree nisi. And this is the same ag saying 
that so far as that decree nist goes, not hay- 
ing finally decided any question, it has sub- 
sequently, by reason of intrinsic defects, ba- 
come a dead letter. I, therefore, hold that 
this is not res judicata. 

But I am not to be understood ag acceding, 
on account of that finding, to the defendant 
No. Is contention that the decree nist of 
1904 has been superseded by, and become 
merged in the agreement of 1905. 


gagee had gone into Posse 
mortgage, he can diy 
liabilities and duties o 
session and claim to 
October 1905 


terms of the 
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being, first, contrary to public policy and 
such asthe law prohibits the mortgagee in 
possession making withthe mortgagor. Next, 
by reason of various defects,. such as want 
of qualification in the Directors, the numerical 
insufficiency of the Board, excess of powers, 
and like. Should it, however, appear that 
the agreements are not void for any of the 
foregoing reasons ab initio, and should it fur- 
ther appear that, notwithstanding the want 
of registration, they can be proved in the pre- 
sent suit, then, no doubt, the plaintiffs would 
be precluded from jimpugning the agreement 
of 1901 merely as a voiddble agreement 
by the law of limitation. By far ibe most 
difficult part of a difficult case is concerned 
with the examination of the arguments for 
and against (1) the proof of, (2) the 
validity and binding effect of, these two 
agreements. Although, when Mr. Inverarity 
pened his concluding address to the Court, 
Raikes for the plaintiffs very candidly 
d him that he intended to 
the want of registration, 1 was 
rat the defendant’s learned 
ounsel whelly declined to go 
Apparently, he thought 
he Court bad admitted 
nee so that no further 
show to what use 
When these ag- 
T was very 
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those parts may be admitted in evidenee to 
prove transactions which ex hypothesi do not 
affecbimmoveable property of the value of 
Rs. 100 or upwards. The-common case is of 
a mortgage-deed with the usual personal 
covenant. Although the mortgage-deed as & 
wholerequires registration, andif unregistered | 
will not be admitted as proof affecting im- 
moveable property, it has always been allowed 


. to be used in a suit on the personal covenant 


as proof of debt. Cases, however, arise in 
which this broad and intelligible distinction 
is drawn so fine as to become almost imper- 
ceptible. The strongest, perhaps, of these 
cases to be found in ourbooks is that of Mani- 
ram v. Bapu (7), where Sir Charles Sargent 
held that a document in which the mortgagor 
consented to the mortgagee spending money 
on improvements, the said outlay to become. 
a part of the mortgage-debt, was good evi- 
dence, although unregistered, of the mort- 
gagor’s consent. The ground of that decision 
appears to have been that it is part of the 
ordinary contract of mortgage that a mort- 
gagee in possession is entitledto be reimburs- 
ed for proper outlays of this kind. So that 
all the paper was required to prove was the’ 
consent of the mortgagor. Tf, however, proof, 
of that consent were an indispensable pre-, 
liminary to the outlay becoming part’ of the 
moitgage-debt, I confess I still feel very 
great difficulty in saying that, indirectly, the 
use of the paper for that purpose did nof, 
affect the immioveable property. Yet itis. 
clear that a distinction might be drawn bet- 
a case of that kind and a case like- the 
in which the agreement sought to be, 
paper is not one ordinarily- 
to the mortgage con- 
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least it is abundantly clear that if defendant 
No. 1 is to be allowed to retain his salary or 
remuneration, it can only bein virtue~of the 
agreement and not arising in any way out 
of the mortgage contract. Then the question 
arises: Does anagreement of that kind di- 
rectly or indirectly affect the immoveable 
property charged with the mortgage? In 
my first ruling upon this question, I put 
what appeared to me to be an ineluctable 
dilemma. This, I said, is either money which 
by bringing into the mortgage account you 
seek indirectly to make a charge upon the 
real estate, or it is something entirely outside 
the mortgage account ard, therefore, irrele- 
vant in the present suit. If we read the clauses 
in the agreement, it certainly appears that 
they do notin terms charge this remuneration 
upon the land and that, in some of recent 
English cases, seems to have been held almost 
enough in itself to justify agreements of this 
kind and take them ont of the old rule that 
the mortgagee might not stipulate for collate- 
ral advantages. Tosome of those decisions 
I shall have to advert presently in more de- 
tail. But I must observe here, what had been 
entirely overlooked in the whole of the argu- 
ment for the defendant No. 1, that the chief 
difficulty with which I am confronted in 
dealing with these agreements and confining 
them to their proper uses is a difficulty 
which does arise in England. None of the 
English cases, therefore, throw any light 
uponit nor can be of any assistance to 
me.. There are numerous cases in which 
separate agreements have been entered 4 
between the parties to a mortgage, and 
Courts have frequently held that ther 
no reasonable objection to enforciy, 
agreements. Itis only, however, ir 
tion with the equity rule against 
any clog or fetter upon the equity , 
tion that we even approximate 
difficulty as io anas- i-a 7e 


-thə conclusion of the case, urged, and [ 
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upon analysis it should be found that such 
aa agreement as that entered into between 


‘the plaintiff Company ‘and the defendant 


No. 1, though in terms a mere contract of 
personal service, works out in the result to a 
heavy additional charge upon the mortgaged 
property, then although in England, since it 
was an agreement subsequent to the mort- 
gage, in all probability the hard and fast 
equity rule would not be applied, in this 
country it would indubitably require re- 
gistration and, if unregistered, could not be 
proved. Mr. Raikes saw this clearly enough: 


.and notwithstanding the previous rulings 


of the Court, terminating in the admission 
of the agreements or so much of them as 
did not clearly require registration, he, at 





























think quite rightly urged, 
the use, to which the defendant No. 
now sought to put them. It was conten 
by Mr, Iuverarity that the defendant 
remuneration could not possibly be 
upon the land, inasmuch as he 
his own pocket from month 
it was open at any time to t 
pany to redeem him with 
salary as a Manager. 
me to overlook, or 


his objection to 
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that were so, then section 49 provides that -is before. the mortgagor can redeem, che. Fas | 
no documents required by section 17 to be to pay a lakh of rupees more than he would 
” registered, ‘shall ‘be received as evidenceof havé done, had thatsum, not been appro- 
any transaction affecting such property or priated under the agreements. “So that it 
conferring such power unless it has been re- appeared difficult to escape from the con, 
gistered.” When I, on further consideration, clusion that indirectly the agreements have 
decided to admitso much of theagreementsof operated though they certainly, did not.pur-' 
1901 and 1905 ascontained tħe contract ofem- port to limit the mortgagor's right to” redeem’ 
ployment, doubts had occurred to me whether to the extent expressed in terms of money. of 
“the defendant No. I might not avail himself. a lakh of rupees. Further, searching analysis 
of the terms of that contract in rendering his has led me to doubt the soundness of that 
account as mortgagee in possession to justify reasoning. It cannot, I think, be denied 
his appropriation of Rs. 16 ,000 a yearup to that the clauses of the agreement in ques- 
1905 and Rs. 18,000 a year,thereafter. I tion do not, on.the face of them, purport 
get forth various considerations which had to create, extinguish, etc., any. right -in“im- 
occurred to me affording a possible escape moveable property. If this contract of ser- 
from the dilemma upon which my first ruling vice had been made, independently of other 
proceeded; but I had not then {nally decided, matters, contained inthe agreement as a 
nor I think could I decide before the .case whole, there can, I think, be no question 
concluded, whether this agreement of service that, on the face of them, they would mot 
ild be used as defendant No. 1 whishes to have required registration. Itis only when, 
without contravening sections 17 and they are sought to bè put toa certain use in 
he Registration Act. Iam quite clear a suit of this kind, that ib becomes pos- 
kan now satisfied that those clauses sible for the mortgagor "to contend, that, 
ments dooperateeven indirectly notwithstanding their language and original 
tof the value of Rs. 100 or intention, they are found finally to operate 
oveable property pledged - indirectly and unexpectedly to limis rights 
e taken to be evidence in immoveable property. But that is tanta- 
nd as no other evi- mount to saying that the agreement is of, 
the result would such a kind as when enforced, to become a 
would be aclog upon the equity of redemption. So 
t contract that viewed in that light J. might : derive 
: some assistance from the: decisions of :the- 
English’ Cosrts upon this subject. But the 
reasoning which leads ‘to this conclusion is, 
I am ‘now disposed to think, somewhat 
cial. Apparently, its whole foundation 
be cut away,.but for the fact that 
n entitled to a salary under the 
tis also the mortgagee in posses- 
that fact, I should say, ‘involves 
onsequences as belong rather to 
ovince of the, law’ regulating 
kohilities of the mortgagor and 
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But I do not think that the distinction need 
be pushed so far as to compel Directors to be 
satisfied of the propriety and adequacy of their 
qualifications in so nice a point as the mean- 
ing of terms like “in his own right” or “for 
his sole benefit.” So far as this objection 
reaches, I do not think that it will invalidate 
the proceedings of the de facto Directors, who 
purported 'to enter into the agreement of 
1901. As to defendant No. 1 himself, it 
admittedly does not apply to the agreement 
-of 1905, for long before that time Sir 
Cowasji had ceased to be a Director and 
| was, therefore, in the position ofan outsider 
entitled to treat de facto as being as good as 
dejure Directors. It is," however, furthsr 
contended that Sir Cowasji had relinquished 
his shares before the meeting of 1901 and, 
therefore, he was wanting in that essential 
qualification quite apart from the character 
‘in which he had held those shares. Upon 
this, point there is some uncertainty. It is, 
however, admitted that Sir Cowasji’s name 
remained on the list of share-holders up to 
the year 1907— (see A 6)— when the Directors 
asked Sir Cewasji whether he really owned 
these shares and Sir Cowasji declined to 
allow them to be transferred to thé name 
of any other person. Subsequently, however, 
Sir Cowaji’s name was struck off the list of 
‘share holders as from the year 1900. Ib was 
also objected that Sir Cowasji was disqualifi- 
éd under Article 104, because under this 
agreement he held a place of profit under 
the Company. That, however, -obviously 
would not disqualify him prior to the agree- 
ment coming into ferce and it appears to be 
certain that defendant No. 1 never signed 
the transfer of his shares to any other per- 
son, until long after the agreements were 
completed, and that, in the meantime, the 
shares remained standing in his name. So 
that technically I think he must be held to 
have had a proper qualification. 

Ido not think it necessary to go with 
greater minuteness into the objections raised 
against Sir Cowasji (defendant No.1) and 
Dharaindas for want of share qualification. 
At the time of the agreement of 1901 there 
were (if we count Dadabhai, and although 
he may not have been in reality a Director at 
that time, he had been appointed in 1900 
and for all Sir Cowasji knew, might have 
remainedon the board) five de facto Directors, 
Į have already said that I do not think 
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that the principle of Howard v. Patent Ivory 
Manufacturing Company (14) would make 
it incumbent of each Directors to know 
whether his fellow de facto Directors were 
also de jure Drecturs, or even io be satisfied 
that his own share holding was in law what 
the terms of Article 94 required. All that 
was necessary was that there should be at 
least four Director§ of the Company and to 
all outward seeming there were then five. 
When the agreement of 1905 was made, 
there were againa sufficient number of de 
facto Directors, and it is almost admitted that 
this objection does not apply in the case of 
that agreement. 

Nor do I think there is any force in the 
other objections that the agreements were 
beyond the powers—(a) of the Company as 
whole ; (b) of the Directors. As to (a), it was 
a late thought, and cannot, I think, be 
maintained. As to (b), it appears to 
that the very comprehensive eee 
Article 109 may, without any endive: statoh- 
ing, amply cover these agreements j 

This brings me to tha  last“substantial 
contention of the plaintiff Company that the 
agreements are in their nagie saeh asthe law 
prohibits a mor{gagee im possession to make 
with amortgagor, and-6o against public policy 
and void. 


This rests principally upon the well- 
establish 


ed /rale of the English Equity 
Courts, „Which remained apparently virtually 
unbroken and unchallenged up to the re- 

peal of the Usury Laws in 1854. A long ` 
series of decisions, of which the most 
significant and important are Chambers v. 
Goldwin (15) and Leith v. Irnine (16), for- 
bade a mortgagee in possession to’ charge 
the mortgagor for any personal services. It 
is nob strictly correct. to say, as ore of the 
learned Lords said in Noakes v. Rice (17), 
that all these cases were referable to the 
Usury Law, and lost their authority when 
those laws were repealed. For Leith v. 
Irvine (16) is certainly an exception. That 
case was decided in 1833 and Lord Brougham 
put the decision partly at least on the 
broad ground ihat a mortgagee in poss 
sion was guasi-owner, or quasi-trustee 
as such could not obtain any re 


(15) (1804) 9 Ves. 264; 7 R. R. 187. 

(16) (1833) 1 Myl & K. 277. 

(17) (1902) A. Č. 24; 71 L.J. Ch. 
50 W. R. 305, 66 J, P. 147, 
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tion, for, managing his own property, which 
in‘any event he was bound to do. Biggs 
v. Hodinott (18) and Reeve v. Lisle (19>, both 
after the repeal of the Usury Laws; go far 
to support the defendant’s contention that 
at present an agreement of that kind would 
no longer be treated in England as ne- 
‘cessarily against public policy and void. 
The true criterion adopted in most of the 
later cases appears to be (a) that the 
agreement should not constitute a ‘clog on 
the equity of redemption. This arises out 
of the maxim cnce ‘a mortgage always a 
mortgage’, which means that there can be 
no additional contract in the mortgage-deed 
which would alter the essential nature of 
the mortgage contract, so as to preclude 
the mortgagor from redeeming. But it 
does not’ appear to have. been stretched 
always to include previous or post agree- 
ments independent of the mortgage, unlese 

these were unconscionable, (c) or clear- 
ly obtained by undue influence or the abuse 
of fiductary relations. To the latter rule 
must be specially referred all cases between 
solicitor and ¢lient, such as, for example. 
James v. Kerr (20); Inre Wynn Mackenzie 


(which is also an authority on the subject of i 


ratification). While, on the other hand, we 
haveto consider such cases as Salt v. Marquis of 


Northampton(11) ;the two Irish cases of Comyns | 


v. Comyns (22) and In re MacKiniey (23). Reete 
v. Lisle (19) shows that a mortgagee might 
make a stipulation to buy the mortgaged 
property out and ont, while Samuel v. Jarrah 


Wood Company (24) is cited to show that, 


this was not accepted as a universal set- 
tled principal. Later cases, to which I 
have refered, are Bradley v. Carritt (25) 
and Santley v. Wilde (26). There is no 
- case to be found in the Erglish books, 
none at least to which I have been referred, 


(18) (1898) 2 Ch. 807: 67 L. J. Ch. 540; 79 L. T. 
201; 47 W. R, 84. 

(19) (1902) A. C. 461; 71 L. J. Ch. 768; 87L. T. 
808; 61 W. R. 576. 

(20) (1888) 40 Ch. D. 449; 58 L. J. Ch. 355; CO 
L. T, 212; 37 W. R. 279; 53 J. P. 628. . 
(21) (1892) A. C.1;61 L. J. Oh, 49; 65 L. T. 
5; 40 W. R. 529. 
2) (1871) Ir. R. 5 Eq. 583, 
(1873) Ir. R. 7 Eq. 467. 
£04) A. O. 323;73 L. J. Ch. 5£6;S0L. T. 
. R. 673; 11 Monson 276; 20 T. L. R. 586. 
D A.C. 258; 72 L. J.K. B. 471 ; E8 L. T. 
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h. 474; 68 L. J. Ch. 68], ` 


_do what he is not otherwise 


or which I have been able to find, like 
-this case. The nearest to it, perhaps, is 
the Irish case of In re J. Mckinley (23). The 
defendant contends broadly and generally 
that there is nothing in the statute or 
case-law to preclude a mortgagee in pos- 
session from making a fair bargain to 
bound to 
do; and that a mortgagee in possession is 
certainly not bound to work a Mill, or to 
finance it. Locking to the terms of sections 
72 and 76 of the Transfer of Property Act, 
and some of the cases which have been de- . 
cided under them it may be doubted whe- 
ther this proposition is quite correct. It 
has been held, for example, thata mort- 
gagee taking possession of culturable Jand 
is bound to cultivateit, and raise the best 
crops he can upon it. By a parity of reason- 
ing it might be contended that a mort- 
gagee who takes possession of such a pro-.: 
perty as a Mill is bound to work and 
finance it. Hither that, or bring it to sale: 
For, if he deprives the mortgagor of posses- 
sion, yet willnot work the Mill himself, 
ina very short while the concern might 
fall out of all local competition, the 
machinery, become rusty and useless, and 
the value of the property as a whole be 
seriously depreciatex. So that, what is 
really to be considered is, the question 
whether (a) the defendant No. 1 was bound 
to do all that he has done under the 
agreements by the law regulating the rights 
and duties of mortgagees in possession, (b) 
and whether, if so, he can contract to re- 


“ceive remuneration for doing that which 


the law makes it compulsory for him +o 
do? Or, if the law does not impose these 
duties upon him then whether the con- 
trect is, on the face of it, unconscionable 
or can be shown to have been obtained by 
undue influence or fraud or oppression. And 
whether in fact there has been any con- 
sideration for it. , 
Further, the plaintiff impugns these agree- 
ments on the ground, which indeed under- 
lies the whole of his reasoning upon this 
part of the case, that their effect is to 
place the mortgagee in possession, in a 
situation in which his interest must con- 
flict with his duty which the law would 
never do. : 
Let me here look at the facts. The 
deferdant No. | had gore into possession 
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in December “1900. The company and 
its Agents were then much embarrassed. 
Early in- 1901 the defendant No. 1 
tried'to sell the Mill but as he could get 
no good offer, he withdrew it from sale. 
What. was he now to do? It did not 
suit him to-sell, for the price he could 
realize would not have re-paid his loanfon the 
mortgage. It is alleged for the défendant, 
and I see no reason to doubt the truth of the 
allegation, that the Agent Rangildas solicited 
him to work and finance the Mill, rather than 
persist in selling it. He,thedefendant, might, 
of course, have put up the property for salé 
again and again in the hope of-obtaining a 
good offer. Ido not think he could have 
remained in possession indefinitely -without 
working the Mill. But was he bound 
also to financa it? Obviously, a large 
concern of that kind could not be worked 
without considerable - funds. And-- the 
evidence of defendant No. 1 and his man 
Oomrigar is that he, the defendant No. 1, 
only entered into this agreement at the 
earnest request of Rangildas, who said that 
this was the only way to save the property 
and himself and the other share-holders from 
ruin. 

I£ I accept bhat state of facts, and I think 
I safely may, then ib would appear that the 


‘agreement was pressed upon the defendant 


No. 1 not so much for his own benefit, as for 
that of the mortgagors and that it imposed on 
him duties and out-lay that he was not in 
strictness bound -by law to undertake. or 


Befora proceeding further, -I may in- 
cidentally notice, with special reference to the 
second agreement of 19C5, two points (L) that 
long before that aro nk was made both 
Rangildas and Hargowandas had taken the 
benefit of the Insolvency Act: (2) that re- 
ferring back to the argument against the 
admissibility of these agreements for want of 
registration the latter is distinguishable 
from the former inthis that it purports to” 
pay the defendant No. 1 salary of Rs, 1,500 
a month of the Agents’ commission. I 
should have gone into that more fully had my 
final conclusion been that these con- 
tracts of service could not be proved for 
want of registration;for, from the defend- 
ant’s point of view, this distinction’ con- 
stitutes “a strong ground against the 
validity of that objection so far as it was, 


_ “Property. 


“immediately again become an eg- officto-Direc., 


second agreement, 


brought against the 
Assuming, however, that both the agree- 
ments had operated indirectly to limit 


a right in immoveable property, I think that 
considerations arising ont of this dis- 
tinction would rather have enforced than 
weakened that conclusion, for, supposing that 
it was the duty of the mortgagee in.possession 
to pay the Agents’ commission, he might have 
done that without any agreement and charged 
it in his account. As, then, bebween him and 
the mortgagor, this agreement -would cer- 
tainly not have affected the immove- 
able property either directly or "indirectly, 
nor would it have needed to be proved; 
but, supposing the Agents’ commission during 
the currency of the agreement had amounted: 
say to Rs. 25,000 a year and the defendant 
had deducted therefrom Rs. 18,000 a year for 
himself, then, while the whole sum would 
have been passed as just and proper ex- 
penditure in the mortgage account, 
Agents themselves might have complained 
they had only received Rs. 7,000a year 
instead of Rs. 25,000. In answer to that, 
there can be no doubt that the le Taortgagee in 
possession might have set u “the agreement 

as between himself and tl ye! Agena without 
registration, and it would | have been a com- 
plete answer. This ‘is, indeed, a pointed 
illustration of the distinction which under 
our law ought always I think to be kept in 
view whet - unregistered documents are 
sought. to ha used for purposes which aren 
alleged indirectly to effect “immoveablé- 
As, however, I have held phat 
even were the mortgagee’s remunerations 
taken straight out of the profits and not con- 
fined to a separate head of expendibute snch as 
the Agents’ commission, the agreement would 
still not require registration, this” ‘interesting 
pointisnolongerofimportance. As to thein- 
solvency of the Agents, nothing, I think, turns 
upon it. In their relation to the Company 
they stood upon a contract of personal service 
which would not vest in the Official Assignee. 
So, too, even if Rangildas had been disqualified 
by reason of his insolvency, he ‘would have 














tor in virtue of his agency. In the agreeme 
of 1905 Rangildas has alone signed for 
Agents’ firm and the names of the rer 
members-:do nol/ appear on the d 
Whether Rangildas could in this 
his firm again ‘loses all its imp 
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practical question since any difficulty so arising ` 


would fall to be decided between the Agents 
and defendant No. 1 and I am not concerned 
here with them. | 

Turning back now to the general question, 
I will briefly review the most important cases. 

in re Wallis (27) decided that a Solicitor 
who acts on his behalf in proceedings re- 
lating to the morlgage-debt or the mort- 
gage-security, cannot (in the absence of 
express contract) charge- against the mort- 
gagor, as part of his costs, charges and ex- 
penses incurred as mortgagee, etc. Semble 


that he could have done so if there were an ~ 


express contract, Lord Esher, M. R. said,— 

“It has been settled for many years that 
the rights of mortgagor and mortgagee inter se 
depend upon the contract between them, 
and that whenthere is no express contract, 
but only the ordinary contract which arises 
ut of the relation of mortgagor and mort- 
the mortgagee cannot charge the 
ror with remuneration for his own 

personalsgervices in relation the mortgage 
debt or thémortgage security.” 

Fisher on Mortgages says,— 

“In the ab&8ence, however, of express 
agreemerl, a mortgage cannot under just 
allowances or ‘costs arges: and expenses 
include remuneration work done by 
“himself except a Solicitor coming within the 
provions of the Mortgagees\ Costs Act, 

N 1895.” (p. 896). 
\_ Contra Coote,— 
NA mortgagee cannot, as a general ‘rule 

charge for his personal trouble, even though 
there be a special stipulation to that effect.” 

(p. 1211). 

I apprehend that what the learned author 
means isa special stipulation in the mort- 
gage-deed. “The case might be different if it 
were a distinct agreement made befcre or 
after the mortgage or separable from it. fo 
in In re Ruberts (28) it was held that a Solici- 
tor cannot charge his client with private 
costs for the preparation of a mortgage from 
the client to himself. But that, like 
most of the cases cited on this head, seems 
o have dealt with.a charge cf this kind not 
nded on an exprcss and separable agree- 

p French v. Baron (29), Scott v. Brest 

1890) 25 Q. B. D. 176; 55 L. J. Q. B. 5C0; 62 

38 W. R. 482; 7 Morrell 148. 


J.Ch. 25; 62 L. T. 33; 88 W. R. 225; 
. 52. ` 




















INDIAN CASES, 


HOPE MILLS LD, V. SIR COWASJI J. READYMONEY. 


~~ 


1911 


(30); Bonithon v. Hockmere (31), Godfrey v. 
Watson (82), were all cases decided while the 
Usury Laws were in force and although Leith 
v. Irvine (16) “also belongs to the same 
period, the ground of the decision is, as 
I have pointed ont, different, much broad- 
er, and might survive the repeal of the Usury 
Lawe. Chambersy. Goldwin(15) was really made 
the ground of decision in In re J. McKin- 
ley (28). Inthe latter case the facts of which, 
although it was decided after the Usury Laws 
were 1epealed, all took place while those 
laws were still in force, there was a special 
agreement between the mortgagee and the 
mortgagor under which the former was to 
go into possession an inter alia to receive 
£4 a year remuneration for collecting ren 
and profits. After commenting on Parkins 
-v, Hanbury (38) Flanagan, J. said of thal 
case,— . ; 
It does not establish the proposition tha 

a mortgagee can by coniract with his mort 
gagor, go into possession as agent and escap 
the liabilities of a mortgagee in possession 
a aa A In the case before me Bonsall was 
a mortgagee of McKinely under a deed of 
1840, under which he could have gone: into 
possession; but a device was resorted to, by 
which he in effect said: ‘I will-make it a 
condition that you shall secure me by a bond 
and warrant for confessing judgment, and also 
by a Power-of. Attorney authorising him to 
receive rents, and the £4 per annum for 
recciver’s fees’; and by thus doing Bonsall 
thought he could escape the liabililies of a 
mortgagee in possession. In my opinion he 
cannot. Mr. Richey has argued that the 
terms of the Power-of- Attorney excluded the 
relation of mortgagor and mortgagees, and 
that MeKinely could at any time have pro- 
ceeded against Bonsall tomake bim account 
as agent forthe surplus. But I cannot dis- 
tinguish this case from that of Chambers v. 
Goldwin (15), in which the same argument 
was urged, and not considered a sound one 
either by the Master of the Rolls (Sir R. P. 
Arden) or by Lord Eldon; and the defendant 
was charged as a morigagee in possession, 
notwithstanding the special provisions in tre 
deed directing a special application, of the 
receipts.” 

(20) (1788) 2 T. R. 288. 

(31) (1685).1 Fern. 316. 

(82) (1847) 8 Atk. 517. 


(8) (1867) L. R. 2 H. L. 19; 6 L. J. Ch. 
L. T. 243; 15 W. R. 642, i 
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Now, turning to Qhambers v. Goldwin (15) 
I find that Lord Eldon said,— 

“Ib. (the bill) distinctly alleges that he 
was not entitled to commission while he re- 
sided here. First, is it the law that he was 
not entitled, while in possession, and in the 
Island? Secondly, supposing the law to be 
so, is this the time, considering the form of 
the bill, in which that ought to be declared? 
Considering him as a mortgagee indépendent 
of the usage and law of the Island, Courts of 
justice here apply to the relation of mort- 
gagor and mortgagee upon West Indian mort- 
gagees, all the principles that exist as to 
that relation here. It is clear, the mortgagee 
caunot originally covenant for a collateral 
advantage: also, if upon the true effect of the 
instrument there is nothing more than that 
the mortgage shall do what a mortgagee 
ought to do as a trustee, there is no pretence 
to say, the trust is distinct from the mort- 
gage. “There is nothing unfair or perhaps il- 
legal in taking a covenant originally, that, if 
interest is not paid at the end of the year, 
it shall be converted into principal. But 
this Court will not permit that, as tending 
to usury, though it is not usury. So, a mort- 
gagee cannot stipulate to be receiver of the 
rents and profits with a commission. Iu one 
case that has been considered by the Court 
of King’s Benchusurious: Scott v. Brest (30). 
But it has been lorg determined here, that 
though a mortgagee may stipulate for a 
Receiver, to be paid by the mortgagor, and 
may appoint a bailiff, ete, he cannot himself 
stipulate for any advantage beyond the inter- 
est; and though it seems to make little differ- 
ence to the mortgagor who is Receiver, yet 
this Court considers it as tending to usury 
and oppression, and collateral advantage, 
which a man contracting for a loan of money 
shall not make.” 

In Leith v. Irvine (16) Lord Brougham 
says,— 


“If the only ground of this doctrine were 
that the allowance of such stipulations or of 
such charges opened a door to usury, the 
argument would be much the stronger for 
extending to the case of mortgagee in posses- 
sion the exception which has been made in 
favour of West Indian mortgagees. But 
there is another ground; the mortgagee, by 
taking possession, changes the relation in 
which he stends to the estate, he becomes 
quasi owner. He is in some sort likened to 
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a trustee; not that he can with any correctness 
of speech be called a trustee.” (p. 286.) 

The distinction is well and forcibly expound- 
ed in Cholmondely v. Clinton (34) by Sir 
Thomas Plumer in his able and elaborate 
judgment, and His Honour’s exposition ig 
adopted generally by Lord Eldon in moving 
the affirmance of the judgment. In truth 
till the debt is paid off, the mortgagee ir 
possession cannot be considered at all as a 
trustee. Nevertheless, all the authorities 
place him in the same predicament with a 
trustee as far as incapacity to charge for his 
trouble is concerned. Thus Lord Keeper 
North in the case referred to [Bontthon v. 
Hockmore (31)] observes, where mortgagees 
or trustees manage the estate themselves 
there is no allowance to be made them for 
their care or pains; and Lord Eldon was so 
much impressed with the similarity of their 
situation in some respects, that both 
Chambers v. Goldwin (15) and Oholmonedly v 
Olinton (34), while he refers to that sembl- 
ance, he seems hardly to think ka in 
considering them to be different,” In Biggs v 
Hodinott (18), the case upor which the de- 
fendant principally relies, decided in 1898 it 
was held that a mortgagee may stipulate for 
a collateral advantage at the time and as a 
term of the advance, provided the equity of 
redemption is not thereby fettered, and the 
bargain is a fair and reasonable one, entered 
into between the parties while on equal terms 
without any improper pressure and anfair 
dealing, or undue influence. The facts there 
were that the plaintiff was a brewer and the 
defendent an hotel-keeper. The plaintiff 
advanced £7,654 to defendant on a mort- 
gage. This deed contained a joint and 
several covenant by the defendant to the 
effect that they would deal with them and 
would purchase all their beer, etc., from the 
plaintiff. On these facts the defendant con- 
tended that the stipulation upon which the 
plaintiff relied was for a collateral advantage 
and, therefore, could not be enforced. This 
contention was overruled by Romer, J., upon 
the grounds which I have just indicated. No 
consideration either relating to the Usurg 
Law cr such as were expressed by 
Brougham in Leith v. Irvine (16) found 
with that learned Judge. What 
this decision lajs down isthat no fg 
tion for a collateral advantage 4 


(34) (1820) 2 J. and W, 1; 22 R. 
16 R. R. 167, 












p 


764 


mortgagee is to be set aside unless it can be 
shown to bea clog upon the equity ofredemp- 
tion. As the case of Salt v. Marquis of 
Northampton (21) has also been relied upon 
here by the plaintiff, it is interesting to note 
how Romer, J, deals with it. He says:— 

"Lastly, the case beforethe House of Lords, 
Salé v. Marquis of Northampton (21), had no- 
thing whatever really to do with the point I 
have.to decide here? That was merely a ques- 
tion whether a certain policy was mortgaged; 
and when the House of Lords held that the 
policy was mortgaged, it, of course, followed 
that in equity a bargain seeking to prevent 
the mortgagor from having the right to 
redeem it could not be enforced. I need 
scarcely point out, therefore, that that has 
no bearing really: upon the question before 
me”. 

Then he goes on, — 

“Finding, therefore, as I do, in the result 
an honest bargain entered into the benefit 
of which has been obtained by the mortgagors, 
and finding, as Lam glad to say and as I 
think, no principle or authority which prevents 
me from enforcing this contract on the 
mortgagor’s part, I enforce it accordingly”. 

Now, the principle of that decision certain- 
ly does appear to me to be applicable to the 
present case, although the facts here are 
widely different and do,. no doubt, afford 
ground for the contention thatif effect is 
given to this agreement it would~place the 
mortgagee in a situation in which hisNnterest 
and duty conflict, a consideration whichdid 
not arise in Biggs v. Hodinott (18). If that} 
not the ground of many dicta of the learned 
Judges in such cases as Chambers v. Goldwin 
(15) and Leith v. Irvine (16), something very 
like it, is; so thatit is worth while considering 
whether in fact the terms of this agreement, 
if carried out, would bring about that result. 
Mr. Raikes has argued this point very 
ingeniously, but I am not satisfied that 
readingthe agreement in its natural sense 
and stripping it of those special difficulties 
which are attributable to the fact that the 
mortgagee means to use it to justify expen- 
diture in the mortgage-account, there is 
ything in it which really would place the 
agee in such a situation. It is said 
under this agreement he draws a 
annual salary it is clearly to his 
vay himself as slowly as possible. 
rid only mean that it would 
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be to his interest to work the Mills at the 
lowest margin of profits which would 
suffice to pay his salary leaving ro sur- 
plus lo reduce the mortgage-debt. I think, 
however, locking atthe disproportion be- 
tween the salary and the mortgage-deb 
the mortgagee’s real interest would 
be to work the Mills to the best 
tage ard make them as valuable“ property 
as possible. And this in Wi appears to 
have been done. For, not only has the 
mortgagee succeeded inf paying off “the 
greater part of his mortgage- debt but has ` 
brought the Mills into state of such pros- 
perity that other Fbortgages which were 
sold for Rs. 55,000 and Rs. 13,000 respec- 
tively twoor three yearsago are now pro- 
bably worth more than five times that 
amount. I do not think that, for this ‘reason 
alone, the Court would be justified in 
declaring such an agreement asthigs void 
and not binding upon the mortgagor. Nor 
do [ thizk that it can be fairly said to 
be a clog upon the equity of redemption. 
My reasons for that conclusion in effect 
are the same that I have given for hold- 
ing that the agreements did not. need re- 
gistration before they can be proved. No 
one could seriously argue that the pay- 
ment of fair remuneration to the Manager 
of a large concern like the Spinning and 
Weaving Mills to keep it in a high state 
of efficiency would be a clog upon the 
equily of redemption and in principle, for 
the purpose of that argument only, it 
seems to me to make no difference whe- 
ther the Manager is the mortgagee in pos- 
session ora third party. Then, guiding my- 
self by theconditions prescribed by Romer, J., 
and since then I think generally approved 
in Hugland, I have to inquire whether 
this agreement was a fair agreement or 
whether it was open to exception as having. 
been obtained by undue influence or is in 
itself unconscionable and oppressive. It 
has been contended that at the time the 
defendant No, 1 obtained the agreement 
from Rangildas, he was in a position to 







dominate the will of the plaintiff Com- - 
pany; and specially it is pleaded that he 
exercised uy due influence and oppression 


upon Rangiidas himself by threats of ex- 
posing his malpractices in the capacity of 
Agent -to the Mills. The plaintiffs’ case 
here is this, That Oomrigar and B. J. 
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Lam, who both were Directors at that 
time, discovered various acts of misconduct 
on the part of Rangildas and that they de- 
liberately used this knowledge as an engina 
of oppression to intimidate him into making 
this agreement with defendant No.1. Now 
itis certainly true that Oomrigar had taxed 
Rangildas with misconduct and that he 
adopted a very hostile attitude towards him 
in the meeting of the Directors in December 
1900. Shortly afterwards, both Oomrigar 


_and Lam resigned their seats on the Board of 


Directors. Oomrigar at any rate assigning as 
his reason the very unsatisfactory way in 
which the affairs of the Company were being 
conducted, and it is suggested that all this was 
done to coerce Rangildas into persuading the 
Company to give Sir Cowasji the agreement 
of May 1901. To strengthen that argument 
itis pointed out that no sooner was that 
agreement made then nothing whatever more 
is said about Rangildas’s alleged misde- 
meanour. I do not for a moment believe 
that this was the reason which induced 
Rangildas to offer’ the agreement to the de- 
fendant No. 1. Of the testimony we have 
on the point, both Oomrigar and Sir 
Cowasji are very positive that Rangildas 
was eager and pressing and it seems very 
natural that he should have wished to 
prevent the -sale of the Millsand to obtain 
the benefit of the defendant No. 1’s reputa- 
tion and experience, and above all his purse 
to tide the Mills over this crisis. Then, 
there is the argument that, from the very 
nature of the relations subsisting between 
the parties, defendant No. 1 was in a 
position to dominate the will of the plain- 
tiff Company. He was the mortgagee in 
possession and was threatening to sell their 
property out and out. By means of such 
threat, it is alleged, he forced them into 
an unconscionable agreement ander which 
he was to reap excessive advantages. 
Again, I am unable to accede to this argu- 
ment. So far as the evidence before me 
and the probabilities of the case go, I do 
not think the agreement unconscionable, 
or that there is any solid reason for dis- 
believing Oomrigar’s statement tbat it was 
the Company rather than Sir Cowasji who 
were desirous of making it. Then there 
is the question of consideration, which is 
closely allied with the broader and general 
question whether the mortgagee is per- 


‘paid in conformity with the terms ye 
l 


.measure, for his financial backing 


mitted by law to make any agreement of this 
kind, for if he was bound by law to do all 
that he contracted to do under this agres- 
ment, then where would be the consideration? 
In my opinion, however, that argument goes 
too far. J must confine myself to the actual 
consideration slated in the agreement, and 
say whether it is real or merely nominal. 
The plaintiffs complain that Sir Cowasji 
neither did nor could do anything to help 
the Mills in the way of personal manage- 


ment and so merit the salary of Rs. 13,000 or `’ 


afterwards Rs. 18,000 a year. it is pointed 
out that by his own confession he was con- 
stantly away and really took no practical part 
in the management. 
factotum Oomrigar, to whom he paid an addi- 
tional selary. He also employed salaried 
clerks and bestowed upon Oomrigar and, 
others bonuses. So that, so far as the 


Mills benefited at all, they benefited by the ~ 


services of these underlings who were noé 


agreement, but over and above the Aalary 
which that agreement gave the Manager. 
The answer to all this is that if Sir Co wasji 
should be unable to justify thé expenditure 
of monies upon Oomrigar afd other subor- 
dinates, those sums will be struck out of the 
accounts. But that really has nothing to do 
with the consideration of the agreement. It 
may be argued that Rs. 1,200 or Rs, 1,500 
a month was far beyond the deserts of Sir 
Cowasji regarded merely as a Manager. But 
I think that we must consider the Company 
to have been paying in this way for several 
things partly no doubt for defendant No. l’s 
forbearance to sell the Mills. Iam not quite 
sure, whether that would be in strict 
law good consideration. It savours rather 
too closely of oppression and menaco still, 
if the mortgagee has the right to disposo of 
his property and those who hold the equity 
of redemption are extremely desirous that he 
should not exercise that right for atime at 
least, it is quite conceivable that they might 
be willing to pay him for his forbearance, 
and thatin so doing the consideration moved 
from them voluntarily and was nob induced 
by threats or undue influence. Partly. 
again, no doubt they were paying for 
Cowasji’s name and reputation as an 
perienced financier and -Manager of 
Partly, too, and I dare say in 


All this devolved on his. 
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his position and standing is not to be wholly 
ignored. A man of Sir Cowasji’s rank and 
wealth could hardly be expected to accept re- 
muneration except upon a fairly liberal scale. 
So that I do nos think that there is sufficient 
ground in any of these contentions of the 
plaintiffs for annulling the agreement. It 
appears to me to have been on the whole a 
fair aud reasonable agreement, such as business 
men like the plaintiff Company might very 
well have entered into with their eyes open 
“and uninfluenced byany consideration peculiar. 
to the possibility of their will being dominat- 
ed by that of Sir Cowasji in the golong ex- 
isting between them. 

Before concluding my ETEA of this 
part of the subject, I must refer to another 
term in these agreements by which the Com- 
pany binds itself to accept all the mortgagee’s 
accounts when they have been passed before 

a firm of Accountants. I have admitted 
ose parts of the agrement merely as an 
admission by the Company of the sum at 


the ting due upon the mortgage but 1 do not 


certainlyjntend to admit them as precluding 
the plaintif Company from exercising its 
legitimate against Sir Cowasji in 
surcharging and falsifying. If the point is 
to be carried to that length, I think that 
would be extremely oppressive and might 
really operate to create a heavy additional 
charge upon the mortgaged property. In 
this connection, as well as in dealing with 
the agreement generally, the defendant 
has strenuously contended that what- 
ever defects may have existed in the. 
Directors who made those agreements, and 
whatever exceptions the plaintiffs may now 
have been advised to take to those agreements 
as originally made, all have since been con- 
doned and ratified. It is said that these 
agreements have been acted upon and accept- 
ed by the Company for many years so that 
they are now estopped from impugning their 
validity and binding effect. Iam not inclined 
to adopt that view. Such ratification, as is 
sought to be established by culling passages 
from the letters of the present Agents, ap- 
pears to me to amount to nothing. First, I 
o not read those passages as really intended 
ratify the agreements, as some of them 
ast occur long after the Agents had 
repudiated them, nor in any event 
eat a casual phrase of that kind 







usad by the Agents ag a ratification binding 
and estopping the Company. Another ground. 
upon which the defendant contends thag/the 
Company have ratified the agreement as a 
whole is that accounts purporting to have 
been submitted under the clauses of these 
agreements have been passed at the general 
meetings of the Company. That goes a good’ 
deal nearer. I have consulted several cases 
upon the point, such as Langst iffe v. Fenwick 
(35); Hyre v. Wynn Mactenzte (33); Willmott 
v. Barber (87); Blackburn and District Benefit 
Building Society v. Cuntliffe, Brooks § Co. (38); 
Treine v. Union Bank of Austrulia (89). The 
strongest and most instructive of these cases 
i3 Willmoit v. Barber (37). In that case Fry, 
J., said,— 

“It has been said that the acquiescence 
which will deprive a man of his legal rights 
must amount to fraud, and in my view 
that is an abbreviated statement of a very 
true proposition. A man is not to be deprived 
of his legal rights unless he has acted in 
such a way as to make it fraudulent for him 
to set up those rights. What, then, are ‘the 
elements or requisites necessary to constitute 
fraud of that description? In thefirst place 
the plaintiff must have made a mistake as 
to his legal rights. Secondly, the plaintiffs 
must have expended some money or must 
have done some act (not necessarily upon the 
defendant’s land) on the faith of his mistaken 
belief. Thirdly, the defendant, the possessor 
of the legal right, must know of the existence 
of hisown right which is inconsistent with 
the right claimed by the plaintiff. If he 
docs not know of it, he is in the same 
position as the plaintiff, and the doctrine 
of acquiescence is founded upen conduct 
with a knowledge of your legal rights. 
Fourthly, the defendant, the possessor of 
the legal right, must know of the. plain- 
tiff’s mistaken belief of his rights. If he 
does not know, there is nothing which 
calls upon him to assert his own rights. 
Lastly, the defendant, the possessor of the 


legal right, must have encouraged the plain- 

(35) (1805) 10 Ves. Jr. 405; 8 R. R. 8. ‘ 

(86) (1880) 1 Ch. 218; 63 L. J. Ch. 239; & R. 58; 69 
L. T. 823; 42 W. R. 220. 

(37) (1880) 15 Ch. 105; 49 L. J. Oh. 792; 33 L. 
T. 95; 28 W. R. 911. 
i (39) (1885) 29 Ch. D. 902; 54 L. J. Ch. 1691; 53 L. 

4l 

(39) (1877) 2 App. Cas. 366; 46 L. J. P. C, 87 ; 37 

L. T. 176; 25 W. R. 682, 
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tiff in his expenditure of money or is the 
other acts which he has done, either 
directly orby abstaining from asserting his 
legal right. Where all these elements exist, 
there is fraud of such a nature as will 
entitle the Court to restrain the possessor 
of the legal right from exercising it, but 
in my judgment, nothing short of this 
will do.” 


Applying that principle, no acquiescence , 


of a share-holders’ meeting would be of any 
legal effect to destroy the share-holders’ right 
unless it is given with full knowledge of 
that right; and such, [ think, could not 
possibly have been the case at any of the 
meetings of this Company. For even now 
it is very doubtful what the precise legal 
rights of the contracting parties to this 
part of the agreement are. In my opinion, 
however, the defendant cannot contract 
himself out of his statutory liability ag 
the mortgagee in possession to render proper 
accounts nor deptive the plaintiff of his 
right to examine into and challenge any of 
their details. 

I have now concluded my examination of 
that part of the case, and the result is 
this I find both the agreements of 1901 
and 1905, so far as they constitute a con- 
tract of service between defendant No. 
land the Company, are valid and binding 
upon the Company. 

There is one other point which remains 
over, and that is whether Sir Cowasji can 
as and from the date of both the agree- 
ments claim to bə in possession solely in 
virtue of them and nob as mortgagee in 
possession. The effect of holding that he 
could, might affect the nature of the ac- 
counts he will have to render. ButI am 
of opinion that, notwithstanding those agree- 
ments, he is not absolved from his duty to 
account from December 1900 as mortgagee 
in possesssion, The only use to which, in 
my opinion, he may put those agreements 
is to justify his appropriation of salary under 
them, or tc explain, in so far as they can 
legitimately explain, any other items of ex- 
penditure in his working account. 

I come now to the last point in the 
case, which is, whether the defendant No. 
1 holds the second mortgage calied Toker- 
sey’s mortgage in his own right and for 
himself or as Agent of the Company ; and 
whether he and the defendant No. 2 joint- 
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ly hold in partnership-the third mortgage 
called Ichharam’s mortgage for themselves 
and in theirown right or as Agents of 
the Company. A very great deal of time 


was spent ducing the hearing over the 
part of the plaintiff's case but it really 
resolves itself into a question of com- 
parative simplicity. As to the second or 


Tokersey’s mortgage, it is conceded that 
it makes now no difference to the plaintiff 
Company whether Sir Cowasji bought it 
for himself or as their Agent since he ap- 
pears to have paid the fall value of it. 
Briefly, the story of this mortgage is as 
follows: It was effected in May 1900 and 
when the affairs of the Mill were going 
from bad to worse it was purchased no- 
minally by one Motilal Canji for Rs. 55,000. 
In reality, it is only too plain that the 
real buyers were Rangildas, Parmanandas, 
defendant No. 2 


cr 


a 


a 


, and Chaddulal Divan,“ 
It is impossible, perhaps, now to say with 


certainty which of these three realiy“ad- 
vanced the money. Motilal Canji’s~ share 
in the transacticn was insignificant. The 


sinister feature of these and thé same per- 
sons, that is to say Rangild , Parmanandas 
and Divan, trafficking in the third mortgage 
is, there can be little doubt, that Rangildas, 
as Agent of the Company: was thus endea- 
vouring to make a great profit for himself 
out of the Company. He and Parmanandas 
and Divan were all hand in glove in these 
underhand and tortuous dealings. Unfor- 
tunately, they proved only too successful, 
for having obtained Tokersey's mortgage for 
Rs. 55,000, Rangildas either persuaded defen- 
dant No. 1 to by in the said mortgage for 
Rs. 1,67,000 on his own account; or, as the 
plaintiffs allege persuaded the Directors of 
the Company to ask him to do so as their 
Agent. In 1906, the defendant No. 1 bought 
this mortgage from its nominal owner Motilal 
Canji for its full value Rs. 1,67,000. So 
that Rangildas, Parmanandas and Divan 
between them cleared over a lakh, and this 
money, whether, as alleged by the Company 
in ‘the first instance is their own, or whether 
Sir Cowasji’s money, would in the result have 
to be paid by the Company. On the 23 
of January 1506, there is the resolutio 
the Directors, (Exhibit D) approving 
Cowasji’s working the Mill referrg 

the balance of over 3 lakhs of r 
inviting Sir Cowasji to buy in 


Via 
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mortgage. Both Oomrigar and Sir Cowasii 
swear that that resolution was never eom- 
municated to either of them. 1 may observe, 
generally, that Sir Cowasji’s evidence as 
evidence is quite valueless, 
severe accident he, for many years, com- 
- pletely lost his memory and even now ap- 
pears to be quite incapable of remembering 
the details of his transactions with the Mill. 
If it were worth while going further'into this 
question, I should be obliged to say that all 
the probabilities point to Sir Cowasji having 
acted in this instance upon the request of the 
Directors. It seems unlikely that so prudent 
and cautious a speculator would have, without 
question, paid the full value of this mortgage 
out of his own pocket. But it is not worth 
while, except as affording a ground of infer- 
y ence in dealing with the otker mortgage, 
N, to pursue this topic further. Whether kir 
Cowasji bought this mortgage for himself or 
for the Company, the Company would have to 
pay the same amount, or virtually the same 
amount, to get rid of it unless indeed it could 
be shown that the price was actually paid out 
of the Company’s money and that certainly 
cannot be done. 

The story of the third mortgage, is that 
when the original mortgagees became insol- 
vents, the Official Assignee sold this mort- 
gage for the beggarly sum of Rs. 13,000 to 
Ibrahim Rahimtoola. It is difficult to under- 
stand how the Official Assignee could have 
been persuaded that that was a fair price for 
jt. It was probably represented to him that 
owing to depression in the Mill industry 
aud owing to the existence of two prior mort- 
gages, there would be no chance of realizing 
anything on this mortgage. Butthings have 
torned out very differently. In 1996 Ibra- 
him Rahimtoola was threatening to redeem 
Sir Cowasji. The defendant’s case is that 
Rangildas again applied to Sir Cowasji and 
said that if the management of the Mill pass- 
ed from his hands into those of Ibrahim 
Rabimtoola, the Company would be ruined, 
and implored him to buy tbis third mortgage. 
At that time Ibrahim Rahimtoola was asking 
ver 3 lakhs forit, but after some negotiations 
Oomrigar and Sir Cowasji he consented 
be Rs. 2,30,000. 
we come upon the extraordinary ar- 
made between Sir Cowasji andthe 









st doubt but that this was Ran- 


Owing to ‘a. 


dant Parmanandas; I cannot en- 


gildas’s doing, and that he and Divan, work- 
ing ‘in concert and in secret, saw their way to” 
making another huge profit out of Rangildas’s 
own Compary. Sir Cowasji’s fears appear to 


-have been worked upon to such an extent that 


he refused to buy Ibrahim Rahimtoola’s 
mortgage unless he could obtain a partner 
and naturally Rangildas produced a partner - 
in the person of his own man Parmanandas, 
defendant No. 2. ‘The terms of the partner- 
ship were that Parmanandas was to contri- 
bute Rs. 5C,000,in return for which he was to 
have half the profit, and to be indemnified 
against all possible litigation and loss. occa- 
sioned by attacks upon the validity of Ibra- 
him Rahimtoola’s title. This Rs. 50,000 were 
promptly paid out of the proceeds of the ne- 
farious transaction in thesecond mortgage, and 
almost coincidently with the resolution of the 
1st of November 1906, in which the Directors 
speak of Sir Cowasji having saved the Hope 
Mills at their request from going into 
the hands of the Honourable Mr. Ibra-' 
him Rahimtoola, Sir Cowasji and Parmanan- 
das bought the third mortgage for -Rs.’ 
2,380,009. Now there can be no doubt that 
defendant No.1 himself was very uncertain 
about his position in this transaction. While 
negotiations for the settlement of the suit 
were proceeding, Sir Cowasji wrote to Par- 
manandas a very significant letter. Had it 
not -been for defendant No. 28 obstinacy-in 
holding out for his share of the profits to 
this third mortgage, a settlement would un- 
doubtedly have been effected and this heavy 
and expensive litigation averted. Sir Cowasji 
was at that time willing and anxious to settle 
and he says he wrote this letter tothe second 
defendant not as expressing hisopinion but by 
way of threat hoping to persuade him to re- 
linquish the claim under the mortgage. In 
that letter, Hx.94, of the 19th January 1909, 
Sir Cowasji admits that in view of the wording 
of the resolution of the 1st of November 1906 
their position was very doubtful. Further, 
when we consider the very extraordinary 
terms upon which Sir Cowasjitcok Parma- 
nandas into partnership in this transaction, 
it is very hard to believe that he was acting 
entirely independently and for himself alone. 
Onthe other hand, there is nothing-really in 
the Directors’ resolution to show that they 
had empowered Sir Cowasji to act as their 
agent. Taken literally, it amounts to no more 
than acknowledging that he had done them 
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great service ab their request, and ib certainly 
seems to me that if Sir Cowasji had been 
dealing with this matter not with his own 
but with the Company’s money he would not 
have been so alarmed at the pogsibility of 
Icss as to take Parmanandas into partnership 
on terms so favourable to the latter and un- 
favourable to himself. His and Oomrigar's 
explanation of this is that they did not ex- 


pect that there would be any profit on the. 


mortgage, while they feared that there would 
be some loss, ao that they were quite willing 
to supplement their own contribution of 
Rs, 1,80,000 by Rs. 50,000 of Pérmanandas’s 
on terms of giving him half the profits, if 
any. Whatever I may think about this tran- 
saction, there is really nothing in evidence 
to support the Company’s allegation that 
the money was theirs or that Sir Cowasji 
was acting as their Agent. The defend- 
ant argues that if Sir Cowasji had been 
acting as the Company’s Agent, he could 
not possibly hava taken a partner in the 
transaction, and I think there is some 
force in that contention. Then, assuming, 
as the letter states, that the directors had 
asked Sir Cowasji to relieve them of the 
risk of Ibrahim Rahimtoola redeeming 
Sir (Cowasji and becoming mortgagee in 
possession and had Sir Cowasji complied 
with that request, I do not see that, any 
relation of agency is necessarily establish- 
ed. An abtempb was made to show that 
some part of the money at least which 
Sir Cowasji paid Ibrahim Rahimtoola for 
this mortgage was taken from the balance 
to the Company's credit in the working 
account, I do not think that the attempt 
was very successful, and I have to ob- 
serve generally on this and like arguments 
that until Sir Gowasji’s first mortgage 
was completely paid off, all profit balance 
of the Company were available to him 
to apply for that purpose and in that 
sense his own money. Although itis with 
some regret. that I come to this conclu- 
sion, since ib is probable that it will result 
in putting further large profits into the 
pockets of Parmanandas and Chandulal 
Divan, I feel that I must hold on the evi- 
dence that the Company has failed to es- 
tablish its allegation that Sir Cowasji bought 
in Ibrahim Rahimtoola’s mortgage as the 
Company’s Agent out of the Company’s 
money. Decree accordingly. 
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Attorneys for the plaintiffs; Messrs. Bhai“ 
shankar Kanga and Girdharlal. 

Attorneys for the Defendants: Messrs. 
Mulla and Mulla, and Daphtary, Firreira 
and Divan. 





(s. c. 18 Bom. L. R. 260.) 
BOMBAY HIGH COURT. 
CURIMINAL Rererence No. 3 or 1911. 

March }, 1911. | 
Present: — Sir N. G. Chandavarkar, Kr., 
Judge, and Mr. Justice Heaton. 
EMPEROR 

VETSUS is 


MAHOMED ISAF HABIB—Acoosep. 

Criminal Procedure Code (Act V of 1898), ss. 35, 
397—Separate trials on one and the same day—Con- 
current sentences. 

The accused was tried and convicted separately 
for two offences of choating. The trials took 
Place on one and the same day and one after the 
other : ` 

Held, that for all practical purposes the trjal was 
one and under section 35, Criminal Procedure’ Code, 
the sentences could have ‘been legally ordered 
to run concurrently. 4 


Criminal Reference made by the District 
Magistrate of Hast Khandesh. 

Order.—The prisoner, it is true 
was tried separately for ihe two offences 
of cheating; but he could have been tried 
at one trial for both,—section 234, Crimi- 
nal Procedure Code; and in that case the 
sentences could have been legally ordered 
to run concurrentiy,—section 35, Criminal 
Procedure Code. In ` the present case, 
the trials took place on one and the same 
day and one after the other. So it was, 
for all practical purposes, one trial. The 
Court, therefore, does not consider the order 
of the trial Magistrate in this case to be 
illegal. 


IN 


Order accordingly. 





MUHAMMAD ABDUL RAHMAN ti. 


: (s. 6. 8 A. L. J. 270.) 
ALLAHABAD HIGH COURT. 
SECOND Crvin Appran No. 1051 or 1901. 
December 3, 1908. 

Present:—Mr Justice Blair and 
Mr. Justice Banerji. | 
MUHAMMAD ABDUL RAHMAN KHAN 
AND OTHERS— DEFENDANTS—APPELLANTS 
versus 
MUHAMMAD KHAN—P raistiFF— 


RESPONDENT. 
Muhammadan Law—Pre-emption—Talab-i-mowasibat, 
essentials of. 

To say “J dm pre-emptor and my right extends to 
the land” is-not sufficient to constitute a talab-i- 
mowasibat within the meaning of the Muhammadan 
Law. Such claim must be found inthe words which 
constitute the talab-i-mowasibat either in express 
terms or by implication. 

A mere expression or declaration of his right does 
not of itself go to show that the plaintiff wishes to 
enforce his right. 


Second appealfrom the decision of the Extra 
“A ddibional Subordinate Judge of Aligark, re- 
versing a decree of the Munsiff of Khurja. 
“Mr, Abdul Majid (with him Hon’ble 
Mr, Sundar Lal and Mr, Karamat Husain), for 
the AppellRnts. 
.. Mr. Abdul Raof (with him “Mr. 
Nehru), for the Respondent.’ 
<. Judgment.-—tIn this suit which isone 
for pre-emption, two points have been raised 
on behalf of ‘the plaintiff. He claims 
to be entitled under the provisions of 
Muhammadan Law. He also claims under 
some custom not specified in his plaint. 
Upon the question of the Muhammadan law 
the Court’ of first instance dismissed his 
claim. >The Court of first appeal has found 
in favour of the plaintiff. That Court having 
disposed of the case upon the question of his 
right under the Muhammadan law, did not 
proceed to try the issue whether there was 
or was not any custom other than that of 
Muhammadan law of which the plaintiff could 
claim benefit. As io the decision of the Court 
upon the question of Muhammadan law, we 
find ourselves driven to the conclusion that 
no right under that law has been acquired by 
the plaintiff. We cannot find, as the Judge 
has done, that for the plaintiff to say “I am 
re-emptor, and my right extends to the 
d” constitutes a talab-¢-mowasidat within 
eaning of the Muhammadan law. He 
aright, but neither by express words 
lication does he claim to exercise 
It is needless to go into the 


Motilal 
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authorities, because it is abundantly manifest 
that such claim must be found in the 
words which constitute the talab-t-mo- 
wasibat either in express terms or by 
implication. The words used in the pre- 
sent case do not, in our opinion,'constitute 
either an 


express claim or a claim by 
implication. There is a concurrence of 
authority upon the subject. It is 


immaterial” according to the Hedyaya, “in 
what werds the claim is preferred, it being 
sufficient that they imply a claim” and 
instances are given in that book which imply 
such a claim. But we have nothing before 
us upon which itis possible to say that such 
a claim has been made or can be inferred. 
Mr. Justice Amir Ali in his work upon 
Muhammadan Law, Vol. 2, p. 597, following 
therein the last authority says, “if a pre- 
emptor were to say to the purchaser, ‘I am 
thy shafi, or pre-emptor.’ it would be void.” 
The reason of this is clear that a mere ex- 
pression or declaration of his right does not 
of itself go to show that he wishes to enforce 
that right. We find ourselves constrained 
to overrule the Court of first appeal upon 
this question and to hold that the plaintiff 
has not proved the first demand necessary 
under the Muhammadan law. But there 
still remains undisposed of by that Court 
the ‚claim based upon custom. As the 
Court below decided the case solely upon 
the pcint whether the demand required 
by the Muhammadan Law had been made, we 
remand this case to that Court under sec- 
tion 562 of the Code of Civil Procedure for 
trial upon the merits. 


Apzeal decieed; Cause remanded. 


(s. c. 4 Bur. L. T. 67.) 
LOWER BURMA CHIEF COURT. 
MISCELLANEOUS C!vit AppraL No. 160 
or 1909. 
December 19, 1910. 
Present:—-Mr. Justice Parlett and 
Mr. Justice Twomey. 
PALANEAPPA CHETTY— APPELLANT 
versus 
R M. P. V. N. MUTHU CHETTY py mis 
ATTORNEY SUBRAMANIAN CHETTY— 


RESPONDENT. 
Civil Procedure Code (Act V of 1908), 0. IX, v1, 
O. XVI, r. Apr carance—-Advocate appearing and 


EMPEROR 0. NGA-LU NYUN: ars 
applying for adjournntent and then withdrawing on the 
application for, adjournment being .refused—Ex parto 
Gecree—Application for setting asiderySufficient reason, 

‘Where time was given” to the defendant to sum- 
mon his _witnesses Dut. he failed to summon them 
Whereupon Kis ‘PIéader applied for a postponement 
of. the case ‘and on his application being -refused; 
withdrew his appefzance: j, 

Held, that the withdrawal of his appearance by a 
Pleader, who had represented - ‘the defendant in this 
cae « continudusly for ovér*two years, simply because 
the Court proceeded under Order XVII, rule 8 to 
decide the,-suit forthwith, declining to give further 
time to the defendant, ‘would not necessarily render 
the ‘sttbsequent proceedings ew parte. 


~--In every application for setting aside a decree, the 
petitioner must satisfy the Court that he was pre~ 
vented by any sufficient canse from appearing when 
the suit was called on for hearing, 


Appeal against the order of Mr. Justice 
Ormond réjecting the application to set aside 
an ew parte ecree passed in Civil Regular 


Suit No” "168 of 1907. 


Mr. ‘P N. Chari; for ‘the ‘Appellant. 
Mr. N. M. Cowasji, for the Respondent. 
Judgment. 

Parlett, J.—This is an appeal against an 
order. refusing to set aside‘an ex parte decree. 
The ‘saié was “dbiginally filed on 18th June 
1907 and decreed ea parte-on 5th August 
1907. On 10th- -Augast 1907+ 2nd défendant, 
the present appellant, applied to have the 
tæ parte decree: set aside. -This was refused, 
bub was allowed on appeal, and the case 
was restored to the list on 3rd Augast 1909. 
A written statement was filed for all the de- 
fendants and a commission was issued on the 
application.of appellant. It was returned 
unexecuted on t4th -August 1909. On 23rd 
August 1909 it wag stated that a re-issue 
of the..commission was unnecessary as the 
witnesses were in Pegu and the hearing was 
adjourned to the 30th August 1909. On that 


day Mr. JAB. Banerjee who had represented ` 


2nd defendant- present appellant, continuous- 
ly since 10th August 1907, appeared for the 
defendantsO Summonges had not been issued 
in time for the Pegu witnesses-to appear 
and-Mr. Banerjee aske ‘d-for an adjournment. 
Plaintiff -opposed the “application. After 
heaving both sides, the learned Judge re- 
fused2#he application on the ground that de- 
fondant was. responsible for the delay in 
issuing the:summons and passed a decree in 


favour-. of plaintiff, It is noted that on re- 
fusal 


fi of the: adjournment, - Mr. Baneriee 
< withdréivy hist appeararive!?: ‘and ib is con- 
“tanda that tha onhannnindh wanna Aia we — -e 


z : er be shee 
ge parte: The case being adjourned for *hear- 
ing on 30th August and when called on for 
hearing on that’ “date, “Mr. Bariériee having 
appeared. TI do#not see how he could with? 
draw an appearnce which he “had ‘in fact 
made.. He did not merely appear on this one 
occasion-to ask fòr an adjournment; he had 
represented appellant in this case continu- 
ously for over two years. i 
Having been given time to'produce his 
evidence and having failed to do so, the Court 
proceeded under Order XVII, rule 3 to decide 
the gnit forthwith and Mr. Banerjee’s with? 
drawal from the case at that stage wotild: not 
necessarily render-the: subsequent proceedings 
ex parte. G 
But assuming that the decree was cæ parte 
the appellant, before he could get it set aside, 
was bound to satisfy- tlo Court that he was 
prevented by any sufficient cause, from ap- 
pearing when the suit was called on Jor 
hearing. As noted above, he admitted. did 
appéar by the “Advocate, who had re esented 
himt throughout. Jn his applicati niand affi- $ 
davit, the appellant so far from advancing 
any cause ab all for not appearing himself on 
30th August 1909, now here states that he did 
not so appear, nor has- AE eyen been-`alleged 
before us, that he didnot appear. 
- 1 hold that there are no grounds what 
ever for interfering and would dismiss this ap- 
peal with costs. Advocates’ fees two gold < 
mohurs. yy? 
Twomey, J.-—I concur. 


Appeal dismissed, ` 





` 


(s. c. 4 Bur. L. T. 67.) I x 
` LOWER BURMA CHIEF COURT. ` 
- CRIMINAR Revistox No. 672A or 1910.° -` 


Present: —Mr. Justice Twomey. 
EMPEROR— APPLICANT 
versus 
NGA LU NYUN—Raeseonpent.” 

Penal Code (Act XLV of 1869), s. 71-—Double 
punishment for same offence. 

Where the accused was convicted and sentenced for 
the offences under sections 354 and 506, Indian Peng 
Code, to three months’ rigorous imprisonment 
each offence: - 

Held, that tho intimidation by throwing , 
formed part of the assault in this case, con 
the sentence ünder section 506 was illeg 
he set aside. 


Facts.—NeaLu Nyun was 


nantannad far nffananna nnder 
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506 to three months’ rigorous imprisonment 
for each offence. The District Magistrate of 
Bassein referred the case to the Chief Court 
giving it as his opinion that the double con- 
viction was wrong. 4 


Judgment.—tThe intimidation by 
throwing a knife formed part of the assault 
in this case and the Additional Magsitrate 
erred in imposing a double punishment (sec- 
tion 71 of the Indian Penal Code). The sen- 

i tence under section 506, Indian Penal Code, is 
set aside as illegal and the sentence under sec- 
tion 354, Indian Penal Code, having“ already 
expired, it follows that the accused should be 

-at once released so far as this case is con- 
cerned, 


IN 
re ` (s. 0. 4 Bur. L. T. 68.) 
L MER BURMA CHIEF COURT. 
Crim?) Revision No. 392B or 1910. 
> ` Present: —Mr. Justice Twomey. 
MA ‘KY WE ArPeLICANT 


Vu ersus 


` EMPEROR—Rzspoxpent. 
Criminal Procedure Code . (Act V of 1898), s. 562— 
Peity squabbles of young persons—Sentence of 
i impr isonment without choice of fine inappropriate. 
In a petty case arising out of a squabble between 
“AN two girls of 16 and 14 the younger girl was convicted 
of slapping the elder’s cheek and pulling her hair and 
was sentenced to7 days’ Tigorous imprisonment: 
Held, that the sentenceof imprisonment without 
the option of a fine was inappropriate. ` 


Criminal revision «preferred against the 
séytence of Ist class and 2nd Additional 


Magistrate of Bassein in Criminal Regular 
No. 474 of 1910, 


Facts and Grounds of Refer- 
ence.. 


This is a petty case arising out of a squab- 
blè between two girls of 16 and 14, Accused, 
the younger girl, came into the house where 
complainant lives and slapped her cheek and 
ulled her hair. - The conviction appears to 
. correct, but-the sentence inflicted of seven 

: rigorous imprisonment without the op- 
a fine appears obviously inappro- 
It was a case to which the provi- 
tion 562, Criminal Procedure Code; 
opinion, have been- fittingly 
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The case was tried by the second Additional 
Magistrate, Bassein (Maung Ket, lst class). 
Accused -was released by me on bail before she 
reached jail. : 

The proceedings are submitted to the Chief 
Court under section 435, Criminal Procedure 
Code, with the recommendation that the sen- 
tencé may be set aside and the accused admit- 
ted to the benefit of section 562, Criminal 


_ Procedure Code, 


Judement.—Agreoing with the 
learned: Sessions Judge I set aside the sen-_ 
tence passed on the applicant Ma Kywein this 
case and direct instead that she shall enter 
into a bond under section 562, Criminal Pro- 
cedure Code, for six months with one surety 
in Rs. 50-to appear and receive sentence when 
called upon and inthe meantime to keep the 
peace and beof good behaviour. On her en- 
tering into a bond as ‘aforesaid hèr present 
bail bond will be cancelled, 


w an 


(s.c. 4 Bur, L. T. 68.) 1 
LOWER BURMA CHIEF COURT. 
Oriminat APPEAL No. 763 or 1910. 
December 9, 1910.:- 
Present:—Mr. Justice Twomey. | 
NGA PO HNYIN— APPELLANT 
í versus 


EMPEROR— RESPONDENT, 

Punishment—Sentence—Eyect of previous convictions 
—Sentence for a fresh offence—Offence of a petty nature. 

Where the aggregate value of property stolen by 
the accused was only Rs. 3 but, on accountof his 
previous convictions, he was sentenced to 7 years’ 
transportation: 

Held, tliat the offence was of a very petty kind, and 
the sentence of 7 years’ transportation was altogether 
disproportionate even after taking the accused’s pre- 
vious convictions into account. | 


Criminal appeal preferred against the con- 
viction and sentence passed under sections 379 
to 875, Indian Penal Code, by the District 
Magistrate ef Hanthawaddy in Criminal Re- 
gular No. 8 of 1910. 

J udgment.—the appellant stole some 
cocoanuts from a tree in a Pongyi Kyaung com- 
pound, and a basin belonging to the Kyaung 
was also found in -his possession. The agre- 
gate value of the stolen property is stated to 
be Rs. 3. The offence is of a very petty kind 
and might- suitably be punished with a whip- 
ping but for the appellant’s previous convie; 
tions. But even when the previous convic- 
tions are laken into account, the seritence of 7 
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years’ transportation seems to me ‘altogether 
`” disproportionate. : 

I think the offence charged against the 
appellant was established and I will not in- 
terfere with the conviction. But the sentence 
is reduced to one of two years’ rigorous im- 
prisonment. J also direct that the accused 


Po Hnyin shall notify his residence and any ` 


change of residence as provided under section 
565, Code of Criminal Procedure, for a term 
of three years from the date of the expiration 
of this sentence. 


(s. c. 4 Bur. L. T. 69.) . 
LOWER BURMA CHIEF COURT. 
CRIMINAL Revision No. 398A or 1910. 
August 30, 1910. 
Present:—Mr. Justice Twomey. 
EMPEROR— APPLICANT 
Versus 


MYA DIN—Responpent, ° 
Wounds inflicted with a dah—Sentence—Are an 


application for compromise and the complainant's 


treatment as an out-door patient considerations fer 
reduction for sentence. 

Where, in the course of a trivial quarrel, the 
accused inflicted a dak wound on the complainant’s 
right buttock and was sentenced to 4 months’ rigorous 
imprisonment andon appeal the senior Magistrate re- 
duced the sentence to one month’s imprisonment 
merely on the grounds (1) that a petition to compound 
the offence was filed by the complainantand (2) that 
the complainant was treated as an out-door patient: 

Held, that the original sentence was appropriate 
and the senior Magistrate was ill-advised in reducing 
the sentence, h 


Criminal revision against the order of 
the Senior Magistrate of Thaton in Griminal 
Appeal No. 37 of 1910 on thd sentence of 
the Township Court of Paung in Criminal 
Trial No. 8 of 1910. i 

Messrs. Ginwala and Mg, Hpaw, for the 
Respondent. | 

Order.— The complainant and the accus- 
ed had a trivial quarrel in the course of which 
the accused inflicted a dah wound on the com- 
plainant’s right buttock. The complainant 
was treated at the.Government Hospital 
as an out-door patient, the injury being slight. 
The parties are cousins and the witnesses, 
both for the prosecution and the defence, are 
more or less related to the accused The 
Magistrate who tried the case considerec that 
the witnesses had stated less than they knew 
in order to save the accused from severe 
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punishment. This view appears to be 
correct, for when complaint was first made 
at the Police Station, the complainant said 
that the accused had cut him with a dah 
from behind, while, according to the version 
givenat the trial by the complainant and 
witnesses, the duh was merely thrown by the 
accused. In all the circumstances of the case;, 
the sentence of four months’ rigorous im», 
prisonment passed by the Magistrate was. 
appropriate. I thinkthe Senior Magistrate. 
who dealt with the.accused’s appeal was ill- 
advised in reducing the sentence merely on 
the grounds (1) that a petition to compound 
the offence was filed by the complainant and 
(2) that the complainant was treated as an 
out-door patient. The use of dahsin quarrels 
will never be checked by sentences of one 7 


month’s imprisonment. The wound was 
not griveous. Butit was 2 inches long, A 
inch deep. 


It is over two months since the scéused 
Mya Din was released from jail on “the ex- 
piry of his reduced sentence, I will not order 
his re-commitment to jail, but I impose in 
addition to the punishment already undergone 
by him a fineof Rs. 10. Indefault of payment 
Nga Mya Din, will be rigorously imprisoned 
for one month. : 


(5. c. & Bur. L. T. 69.) 
LOWER BURMA CHIEF COURT. 
CRIMINAL APPEAL No. 467 or 1910, 
4 August 26, 1910, 
Present:—Mr. Justice Hartnoll, 
NGA PO TOK—Appricant 


versus . 
EMP di ROR—Responpent, 
Reformatory Schools Act (VIII of 1897), s. 8— 
Applicability of the section to cases where fine alone ts 
inflicted. , 

Where a boy under 12 years was convicted of 
stabbing a companion with a knife and sentenced 
to pay a fine of Rs. 100 or in default of payment to 
go to the Reformatory School for 8 years: 

Held, the order was illegal. 

Under section 8 of the Reformatory Schools Act, 
before such anorder is passed, the offender mus 
have been sentenced to transportation or impriso 
ment and not to mere fine. 








Criminal appeal against the order 
District Magistrate, Rangoon, in 
Trial No. 24 of 1910 

The Government Adosate, for 
ent. i 


Se 


~ 


N 
5 
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al udgment.—Maung Po Tok, a boy, 
described on the record as not more than 
12. years of age, has been convicted: under 


section 323, Indian Penal Code, and senténced, 


to: pay a fine of Rs. 100, and in default to pay- 
ment to goto the Reformatoiy Sehool ’ for 
three years. The fine was paid. He now, 
appeals, The sentence, or rather.the order, 
passed was illegal. An order for an accused’ 
to go toa Reformatory School in default” of 
payment of fine is, inoperative if the fine is 
paid. When an order is passed for ihe de- 
fention of an offender, it is always meant to 
Ke’ operative before such an order, is passed, 
an. offender must bave- been sentenced to, 
transportation or im iprisontaent ‘and it is only 
in such a casé an order can be passed that, 
instead of the, sentence being. undergone, the 
olfender shall’ be sentto a Reformatory, School 
ea detained there fora certain period. This 
lear from the wording of section 8 * of 
tho\Reformatory Schools Act. 

“A sentence of Rs. 109 on a boy of 12 years 
old? was inappropriate in my opinion, The 
appellant’ 8 offence was that of stabbing a 
compaiion in thé b armpit with a knife. Tè 
most appropriate punishment, in my opinion, 

yould: have been a whipping asa juvenile 

offéidér. It is now too-lato to order saeh a 
hao Set) oe 

The fine is reduced to one of Rs. 5 and the 
remainder Rs. 95 will berefunded. The rest 
of the order relating to detention in a Re- 
formatory School i 15 set ‘aside. 





5 Section 8 --(1) Whenever: any youthful offender 
~.is sentenced to transportation or imprisonment, and 
is in the judgment of the Court By which he is 
sentenced, a proper person to be an ‘inmate of a 
Reformatory School, the (Jourt may, subject to any 
rules made by the Local Government, direct that, 
instead. of’ undergoing his sentence, he shall be 
sent to` such à, school, and be there detained for 
a period which ‘shall be not less than three or more 
than seven years. 

(2) The powers so conferred, on the Court by this 
section shall be, exercised only be (a) the High Court, 
(8) a Court of Session, (c) a District. Magistrate, 
(d) any Magistrate specially empowered by the focal 

Government i in this behalf and may be’exercised by 
such Cofirts whether ‘the case comes before them 
priginall; or on appeal, 
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(s. 0. 4 Bur, L. T. 70.) ` 
LOWER BURMA CHIEF COURT. 
CriminaL Revision No. 63B OF 1910. “ 

March 26, 1910. 


Presént:—Mr. Jitie Twomey. A = 
, MAUNG BA CHIT”AND ANOTHER== : 
` AppLicants * eh, 
O “O versus. f 


agt 
EMPRRÖR -Resronpisn, S 
‘Criminal Procedure Code (Act V of- ede) 28 88. 497 
aid 498—Bail—Re-arrest of accused persons who are 
granted bail— Under what sections it would -be legal— 
Effect of setting aside an illegal order for such re- arrest. 
A. District Magistrate ordered’ the re-arrest of 
the applicants who were accused of an offence under 
section 204, Indian Penal Code; and had been releas- 
ed on bail by the Sub-Divisional Magistrate: 


Held, that such anorder was illegaland must be 
set aside, 


The District Magistrate’st order having begn, set 
aside? ‘fhb' a pplicénts, by virtue of the Sub “Divisional 
Magist rate’s previous order, must be released: oi bail 
as before and there will be no reason for them to 
apply under section 497 or section 498, Criminal Pro- 
cedure Code, that they be so released, 


Referencé’ by the | Séssions'* Judge of 

Tenasserim:— 
1 This application was filed asa Miscellaneous 
Appeal, but at the request of Mr. Law, after, 
discussion, itis treated as an application for 
revision. ae 

Facts.--Ra @hit, Saban and Po Pwe 
were sent up by th police on acharge. under 
section 304, Indian Penal Code. On the 24th 
February 1910, Mr. Law applied to the Sub- 
Divisional Magistrate, Moulmein, ‘before 
whom the case was; for bail. 

The Magistrate noted that the police did 
not object, and allowed bail. - 

The District Superintendent of Policë ther 
applied to the District Magistrate for the re- 
arrest of the three accused, atid stated that 
the officer who had appeared before the Sub- 
Divisional Magistrate had made a ifistake in 
stating that there was no objection to their 
release on. bail. 

The District Magistrate, Amherst, Mr. J. 
D. Fraser, went through all the police 
papers and considered that the-aecused should 
not have’. béen released on bail, and ordered - 
the re-arrest of the: first two, Allowing the 
third Po Pwe to-remain on ‘bail. 

The prayer in'the present order js that 
the order of the District ‘Magistrate be 
mae and the twò petitioners’ released on 

ai i 

As-to-the first part of the prayer, I do Sa 

consider she I have any power to interfere, 
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except by referring the matter to the Chief 
Court. The District Magistrate’s order 
appears to be one for which the Criminal 
Procedure Code nowhere provides, and it has 
been ruled in the case of Imyperatrizv. Sadashiv 
Narayan Joshi (1) that such an order is not 
within the powers of a District Magistrate. 
It was there held that if he thought the re- 
lease was improper, the proper course was to 
refer the matter to the High Court. f 

But it is clear that no provision is made 
for and appeal against such an order, and, in 
my opinion, section 498, Criminal Procedure 
Code, does not give me any power of inter- 
ference, That section does not giye this 
Court the power to release the accused on 
bail, but that power should, in my opinion, be 
exercised only after a consideration of the 
. merits of the case, and- not -merely on the 
ground that the District Magistrate’s order 
was illegal. 

_ Mr. Law does not wish to have the question 

considered now on its merits, as this would 
inevitably delay the inquiry, but asks me to 
refer the case with a view to getting tke 
order of the District Magistrate set aside. 

I agree with his view that the order was 
illegal, and therefore, I refer the matter to 
the Chief Court with a recommendation that 
the District Magistrate’s order of the 3rd 
March beset aside. I do not consider it 

_desirable that the accused should be order- 
ed to be released on bail except on a con- 
sideration of the merits of the case, and 
would, therefore, recommend: that after the 
order has been set aside they be left to make 
a fresh application under either section 
497 or 498, Criminal Procedure Code, if they 
see fit. 

Judgment.—I concur in the view of 
the Sessions Judge that the District Magis- 
trate’s order for re-arrest of the two appli- 
cants who had: been released on bail by the 
Sub-Divisional Magis(rate was illegal and it 
is now set aside. I think the Sessions Judge 
could have disposed of the matter himself. 
The power conferred on Sessions Court by 
section 498 of the Code of Criminal Proce- 
dure is unqualified. 

The Sessions Judge PT further 
that after the order has been set aside the 
- applicants should be left to make a fresh 


application under section 497 or section 498 if 
(1) 22 B. 549. 


at 
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they see fit. Ido not understand the recom- 
mendation. The District Magistrate’s order 
being set aside, the applicants must by virtue 
of the Suh- Divisional Magistrate's previous 
order be released on bail as beforeand there 
will be no reason for them to apply under sec- 
tion 497 or section 498. But the Sub-Divisinal 
Magistrate who has taken cognizance of the 
offence charged, may, if he thinks, fit,. proceed 


_ under section 497 (8), and if he causes the 


applicants to be arrested under that -sub-sec- 
tion they can then, if they see fit, apply t to 
the Sessions Court under section 498. 





(s. ©. 4 Bur, L. T.71) | 
LOWER BURMA CHIEF COURT: ` 
CRIMINAL Revision No. 78B or 1909. 
May 28, 1909. 
Present:—Sir Charles Fox, Kr., 
Chief Judge, 
LU GALE alias KYWET SHAUK-< 
APPLICANT 
versus : 
EMPEROR—Resporpenr. 1 
Burma Gambling Act (I of 1899), s. 10—Place to 


which public have access Fenced garden mot” such 
a place. 


“The place to which the public have access” in 
section 10 of the Burma Gambling Act must be a 
place akin to or of the same nature asa street or a 
thoronghfare. 


A fenced garden which is private proper ty cannot 
be held to be akin to or of the samo nature as a street 
or thoroughfare. 


Ah Kon v. King-Emperor, 2 L. B. R. 195, 10 Bur. 
L. R. 137; L Cr. L. J. 461, followed, 


Appeal against the order of the Eastern 
Sub- Divisional Magistrate, Rangoon, - passed 
in Criminal Trial No. 80 of 1909, on the 27th 
February 1909. 

Mr. Patker, for the Applicant. i 


Judgment.—tThe Magistrate devoted 
much study of authorities to the case, 
but he appears to have lost sight of the 
fact that he was bound to follow, the 
Fall Bench Ruling of this Court in Ah Eon: V. 
Emperor (1). He found the accused-guilty 
of an offence punishable under section 
10 of the Gambling Act, that. is, b 
found the accused had done one of 
things mentioned in the section in a- 
or thoroughfare or place to which the 
have access.” The gambling was i 
garden which was evidently priv 

(1) 2 L.B.R, 195; 10 Bar. L. R.1 
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although the witnesses did not know the 
name of the owner. The garden was not a 
street or a thoroughfare, nor was ita place 
to which the public have access.” Inthe Full 
Bench Ruling of this Court above referred 
to, the learned Chief Judge laid down that to 
fall within the above terms the place must be 
a place akin to or of the same nature as a 
street or thoroughfare. That construction is 
binding on all Magistrates in Lower Burma. 
The fenced garden cannot be held to be akin 
to' or of the same nature as a street or 


thoroughfare. : 
The conviction under section 10 of the 
Act was illegal. Both conviction and 


senterce are set aside and the acccused is 
acquitted. The fine paid will be refunded. 
` Petition accepted. 


~N (s. c. 4 Bur. L. T. 71.) 

“LOWBR BURMA CHIEF COURT. 

First CIvIL Appsat No. 70 or 1909. 
January 9, 1911. 

Present:— Sir Gharles Fox, Kr., Chief Judge, 

and Mr. Justice Twomey. 

ANA PENA NATER SHA AND OTHERS— 

APPELLANTS 
rersus 
K. A. L. T. ANAMALAY CHETTY— 
RESPONDENT. 

Mortgage —Implied authority of one of the partners 
to create—Parties—Non-joinder—Time for redemption. 

Where the nature of the business of a partnership 
included the buying of land and the raising of money 
on loan in order to carry on the business, an authori- 
ty to one partner to mortgage the partnership lard 
may be implied. 

Where one of two mortgagees sued on a mort- 
gage alleging that he had bought up the share of the 
other mortgagee but the latter was not joined asa 
party and there was no registered deed of assignment 
of his interestin the mortgage to the plaintiff: 

Held, that the formal defect in the suit might be 
remedied in appeal by permitting him to join as a 
plaintiff or permitting plaintiff to add him asa formal 

defendant, 

A Court ought not to allow a period of less than 
six weeks for redemption. 

Appeal against the decree of the District 
Judge, Myaung-Mya, in Civil Regular Suit 
No. 7 of 19v6. 

Mr. Nariman, for the Appellant. 
r. N. O. Sen, for the Respondent. 


dgment.—tThe plaintiff sued the 
dant on a mortgage of lands and 
Rs. 40,000. In the mortgage 
intiff and Saterappa Chetty are 
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the mortgagees. Both said that the mort- 
gage was taken for old debts due on pro- 
missory-notes signed by ithe Ist and 3rd 
defendants and for fresh advances made at the 
time. Rupees 23,200 was due to the plaintiff 
and he advanced Rs. 8,800. Rs. 11,005 was 
due to Saterappa and he advanced Rs. 2,000. 
Tle Ist defendant admitted execution of the 
mortgage deed, but he set up that it 
was a sham transaction made with the inten- 
tion of protecting the properties from teing 
wasted by his brothers, the other defend- , 
ants, during his absence on a visit 
to India. He admitted, howeyer, that he 
had received Rs. 1,800 from Saterappa on 
its execulion. He further set up that the 
properties mentioned in the deed belonged to 
himself and?his brothers the other defend- 
ants—jointly and that he had no legal right 
to effect a valid mortgage of them. He 
also contested the plaintiff’s right to sue alone 
on the mortgage. The plaintiff alleged 
that he had bonght up Saterappa’s share and 
interest inthe mortgage. The lst defendant 
said he krew nothing abent this. The 
2nd and 3rd defendants applied to the Court 
to be made parties to the suit and this was 
granted. They denied all knowledge of the 
mortgage and contested its validity ifit had - 
been made by the Ist defendant. They set 
up that the -properties were jointly owned 
properties of themselves and the 1st defend- 
ant, and they denied all knowledge of any 
assignment of Saterappa’s share to the 
plaintiff, 

Most of the properties are entered in the 
Revenue Registers as being the property of 
the Ist defendant. Some are in the names 
of the lst and 3rd,—one isin the name of 
the 3rd defendant, and two are properties 
which were held by the Ist defendant as 
mortgagee. The District Judge has given the 
plaintiff a mortgage decree against the lst 
defendant in respect of all the properties 
which stood in the name ofthe Ist defend- 
ant and of half of those which stood in the 
name of lst and 3rd defendants. He dis- 
missed the suit against the 2nd and 8rd de- 
fendants. 

All three defendants appeal. It is 
objected that the 2nd and 8rd defendants 
have no appeal since the suit was dismissed 
as against them. The situation is peculiar 
and arises in consequence of the manner in 


which the Judge dealt with the case. If he 
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added these defendants as parties in con- 
sequence of their claiming an interest in the 
property, he should have made a decree 
against them in sofar as and to the extent 
that they claimed interest in the properties. 

In his judgmemt he found that the 2nd 
and 8rd defendants had no interest in the 
properties which stood in the Revenue 
Register in the name of the lst defendant 
alone. This finding adversely affects the 
rights which the 2nd and 38rd defendants 
claimed, and if they cannot appeal against 
the decree, because the suit was dismissed 
against them, they have no means of contest- 
ing the finding. In the peculiar circum- 
stances of the case, their appeal must, I 
think, be considered along with the Ist 
defendant’s appeal. 

All three defendants set up that they 
jointly owned all the properties included in 
the mortgage. Although a great part of the 
evidence cf the defendants was obviously 
untrue,-it is fairly clear on their evidence 
and that of a witness for the plaintiff who 
knew their histcry that all threebrothers had 
immigrated from Madras bringing with them 
little or no property. The Ist and 3rd 
defendants started working for their liveli- 
hood in Burma as clerks. Afterwards, 
either one or both of them started a shop in 
the bazaar at Wakema and both worked 
together init. They then took to trading in 


-paddy and one set up at a place named 


Inaungadi. The 2nd defendant joined the 
lst defendant there and he continued working 
there all along. Monies were borrowed 
from Chetties on promissory-notes signed by 
the lst and 3rd defendants and with these 
monies and the profits from the shop and 
trading in paddy, lands were bought. Do- 
cuments of purchase of the lands were made 
out in favour of whoever happened to have 
effected the particular transaction. The 1st de- 
fendant being the eldest brother and the one 
who, apparently, had most to do with such 
transactions, most of the conveyances were to 
him by name. Some, however, were made out 
to him and the 8rd defendant and some to the 
8rd defendant alone. As often happens 
amongst immigrants of the class of these 
brothers, no definite arrangement was come 
to between them as to their several interests 
in the property acquired by their labour and 
skill and each taking what he wanted for his 
personal expenses out of what came to him; 


.to the world as the sole owner 
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no occasion for any settlement of what each 
one’s share in the business was appears to 
have arisen. Although there was no definite 
agreemnet, either oral or in writing, between 
them, the course of conduct spoken to is 
sufficient toshow that there was an implied 
contract of partnership between them in the 
business carried on and that the proper- 
ties acquired belonged to that partnership. 
The course of conduct also shows that each 
brother managed what he happened to be do- 
ing in the business and each impliedly had 
full authority from the others to deal with 
the property of the partnership as he pleased. 
The very reason which the first defendant 
set up for entering into what he called a 
sham transaction with the plaintiff and 
Saterappa goes to show that in his absence 
the other defendants, or either of them, 
might have disposed of the bulk of the pr 
perty althogh it stood in his name. iA 

As to the particular transaction in suit, it 
is clear that large amounts were due to the 
plaintiff and Saterappa on promissory-notes 
signed by both the Ist and ard defendants. 
It was originally intended that the 3rd 
defendant should expressly join in the mort- 
gage and his name was entered in the deed, 
but was subsequently struck out as he did 
not go to the Registration Office when the 
deed was to be executed. The lst defendant’s 
allegation that the mortgage was a sham 
one is childish and there is no reason for 
doubting the version of the plaintiff and 
Saterappa as to the consideration and how 
the mortgage came about. ` 

I comè to the conclusion that the three 
defendants were interested as joint .owners 
of the properties mentioned in the mortgage- 
deed, but I also am of opinion that there is 
no reason for holding that the Ist defendant 
could not validly bind his fellow partners by 
the mortgage which he effected. Considering 
thatthe nature of business of the partner- 
ship included the buying of land and the 
raising of money on loans in order to carry 
on the business, an authority to. one partner 
ta mortgage the partnership lands may b 
implied. In any case, the other defend 
must be held estopped from denying t 
defendant’s right to mortgage the land 
stood in his name in the Revenu 
they having allowed him to hold 














In this view the decree giy, 
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less than he was entitled to, but he has not 
appealed. In regard to the question of the 
plaintiff’s right to sue alone, the defendant’s 
objection was, in my opinion, a valid one and 
Saterappa Chetty should have been a party 
to the suit either as plaintiff or defendant. 
The plaintiff alleged that he had bought 
Saterappa’s interest in the mortgage, that 
interest was an interest in immoveable pro- 
perty and the only manner in which ib could 
bə legally transferred to the plaintiff was by 
registered deed in accordance with the provi- 
sions of section £4 of the Transfer of Property 
Act. 

The objection, however, does not affect the 
merits of the case, and, it being clear that 
Saterappa claims no interest in the mortgage, 
the formal defect in the suit may now be 

N remedied by permitting either Saterappa 
join as a plaintiff or permitting the plain- 
tid to add Saterappa as a formal defendant. 

I would allow either of these courses. 

The Judge was very wrong in allowing 
a period less than six weeks for the redemp- 
tion of the property. As, however, the lst 
defendant obtained ample time within which 
to pay off the amount found due, there is no 
need to now alter the decree. I would 
dismiss the appeal with costs. 

Twomey, J.—I concur in the above judg- 
ment. 

Appeal dismissed, 


(s. c 4 Bur. L. T. 74) 

LOWER BURMA CHIEF COURT. 
Seconp Civit APPEAL No. 39 or 1910. 
February 23, 1911. 
Present:—Mr. Justice Twomey. 

MA HNIN GAING— APPELLANT 
versus 
MA THA LI—Respoxpent. 

Buddhist Law—Inheritance—Orasa son Devolution 
of the status on the next eldest son—Transmission of 
right. 

Tt a first-born son dies in infancy the status of 
‘orasa’ is capable of devolving on the next eldest son 
and does so devolve when he attains his majority pro- 
sided that hois unaffected by any of the disabilities or 
wialifications mentioned in the texts on the subject. 
transmit the superior right of inheritance to 
issue in the same way as an ‘orasa’, who ig 
o first-born of the family, can do. 
iw v. Po Thin, S. J. L. B. 585; San Dwa 
8 Bur. L. R. 60; Po san v. Po Min, 3 
Myaing v. Ba Tun, 2L. B. R. 292, 
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Appeal against the judgment of the Dis- 
trict Court of Prome in Civil Appeal No. 144 
of 1£09 varying the one passed by the Town- 
ship Court of Hmawsa in Civil Regular Suit 
No. 89 of 1909. | 

Mr. P. N. Chari, for the Appellant. 

Mc. Ba Dun, for the Respondent. 

Judgment.—The parties are related 


asshown in the following genealogical 
table: — 
MYAT ZE (deceased) 
Sat eee eae se EA 5 
A male child Myat San, Ma Hnin Gaing, 
that died in deceased de fendant. 


infaucy. 
Ma Tha Li, plaintiff, 


Myat San died before his father Myat Ze. 
The question raised in this appeal is 
whether in the distribution of Myat Zes 
estate, Ma Tha Li should share equally with 
her aunt Ma Hnin Gaing as daughter of an. 
orasu son or whether she should get only 
one-fourth of one-half, t.e., one-eighth, of the 
estate as an ordinary “out of time” grand- 
child. 

The Township Court was certainly wrong 
in any case in awarding Ma Tha Li ona- 
fourth of the whole estate. 

I find that the question raised in the appeal 
has been virtually decided already by a course 
of rulings of this Court. They are— 

Ma Mya Thu v. Po Thin (1), San Dua v. 
Ma Min Tha (2), Po Sein v. Po Min (8), Tun 
Myaing v. Ba Tun (4). 

It is sufliciently clear from these relings 
that if the first born son dies in infancy, the 
status of orasa is capable of devolving on the 
next eldest competent son and does so devolve 
when he attains his majority provided that 
he is affected by none of the disabilities or 
disqualifications mentioned in the texts on 
the subject, 

There is nothing to show aud it is not 
suggested that Mi Tha Les father Myat San 
was in any respect incompetent to fill the 
place of orusa and it must be held that he 
became the orasa when he grew to manhood. 
Having attained this status, I think it would 
be altogether unreasonable to hold thathe 
thereby obtained merely a contingent right 


(1) S. J. L. B. 585. 
(2) 8 Bur. L. R. 60. 
(3) 3 L. B. R. 45. 
(4) 2 L, B. R. 292. 
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to claim a greater share of the estate on his 
father’s death, and that it is only an orasa 
who is actually first-born of the family who 
can transmit the superior right of inheritance 
to his own issue. There is no ground for such 
a distinction and no authority has been cited 
in support of it. 

I, therefore, confirm the decree of the Dis- 
trict Court and dismiss this’ appeal. But I 
imake no order as to costs, 

o Appeal dismissed. 


(s. c. 4 Bur. L. T. 74.) 

LOWER BURMA CHIEF COURT. 
Seconp Civiu APPEAL No. 18 cr T910. 
February : 7, 1911. 
Present:—Mr. Justice Twomey. 
MAUNG BY A—-APPELLANT 

ağ CETSUS 
MAUNG SAN THU AND otaers— 
RESPONDENTS. 
Parties—Agent—Benamidar—Transfer of Property 
Act (IV of 1882),s. 41-- Re-purchase, condition for— 
Bona fide purchaser for consideration without notice. 
Where inany transaction a person isan avowed 
agent or a benamidar for another, he is not a 


necessary party to a suit in respect of such trans- 
action. 


A stipulation for re-purchase cannot be enforced 


against a bona fide transferee for consideration with- 
out notice, 


Appeal against the judgment of the 
Divisional Judge of Bassein, in Civil Appeal 
No. 35 of 1909 confirming the judgment and 
decree of the Sub-Divisional Court of Nga- 
thaingyong in Sait No. 38 of 1909. 

Mr. Hay, for the Appellant. 

Mr. Kyaw, for the Respondents. 

Judgment.—tThe plaintiff’s case was 
that the lst defendant’s son-in-law Maung 
Maung bought the land in suit expressly as 
agent for the ‘Ist defendant, that the word 
“Koza? or agent, was prefixed to Maung 
Maung’s signature on the Pyatbaing. As 
the- Divisional Court remarked, there is no 
proof of this, but Maung Maung’s relation- 
ship to San Thu and the circumstances 
that if was on account of debts due to San 
Thu that the plaintiff first mortgaged and 
sold the land to Maung Maung certainly 
suggest that the real buyer was San Thu 
and that Maung Maung was merely banami- 
dar. This view is strengthened by Maurg 
Maung’s action in formally transferring the 
Jand to his father-in-law a few months 
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Jater. But neither of the lower Courts has 
prononced with any certainty on the question 
whether Maung Maung was a mere benami- 
dar. The Sub-Divisional Court said that 
the matter smacked “redolently of a benamd 
transaction” but pointed out that such was 
nob the plaintifi’s case at all, The Divi- 
sional Court merely found that there were 
grounds for suspecting that the transaction 
was benami, 

Tf Maung Maung was San Thu’s avowed 
agent, Maung Maung would not bea neces- 
sary party to the suit. Nor would he be 
a necessary party on the assumption that 
the transaction was Jenamt. As explained 
in Mayne’s Hindu Law (7th Ed paragraph 
446) “where a transaction is once made out 
to be a mere benami, the Lenamiéay absolutely 
disappears from the title. His name is 
simply an alias for that of the person be / 
neficially interested.” I consider, therefor j 
that there has been no want of parties in 
this case. I will now turn to the- | matter 
substantially in issue on the ease, 

The plaintiff admitted that. in form at 
any rate, the transaction of 1902 between 
him and Maung Maung was an outright sale 
for Rs. 500. It was reported to the Revenue 
Surveyor as an absolute sale and nothing 
was said to the Revenue Surveyor about an 
option of re-purchase. 


a . 


I can see no reason 


for inferring that the parties contemplated 4 


4 


a mortgage merely because of the correc- 
tions in red-ink which suggest some uncer- 
tainty as to whether it was to be classed 
as a mortgage or a sale. Looking to the 
unambiguous terms of the report itself, which 
was signed by the plaintiff, and to his ad- 
mission that he told the Surveyor nothing 
about an option of re-purchase, I thivk 
the corrections must be regarded as due io 
a clerical error. The learned Divisional 
Judge seems to be mistaken in attaching 
any significance to the entries “Ngwe Shin 
Lekkan” and “Mye Shin Lekkan.” Ngwa 
Shin in this context means the person paying 
the. money and “Mye Shin” 















means the 
person selling the land. Exhibit I is e 
dorsed Ngwe Shin Lekkan,” because i 


the foil given to the man who paid 
money (2. e, Maung Maung) and Ex 
is endorsed “Mye Shin Lekkan 
is the foil given to the man w 
land, ¢.¢., Maung Maung who so 
“What the plaintiff allege 


N 


780 


MAUNG AUNG MYAT v. MA YWET, 


the transaction at Zayathla was to all out- 
ward appearances an absolute sale, yeb ib 
was governed by a previous oral agreement 
at Bassein by which they the plaintiff 
agreed to transfer his land for debt to 
San Thu on condition that San Thu would 
afterwards allow repurchase. It was for 
the plaintiff to prove this allegation. He 
said that tho agreement at Bassein was 
witnessed by “his brother Shwe Tha his 
sister’s son-in-law Po Ke and his hired 
boatman Aung Gyi. Shwe Tha and Aung 
Gyi were examined and corroborated the 
plaintiff. They are interested witnesses and 
their evidence must bə regarded with sus- 
picion. Neither of the lower Courls appears 
to have thought it sufficient to discharge 
the burden of proof as regards the alleged 
agreement and I am of the same opinion. 

The circumstances differ from those describ- 


“ed in the case of Ma Dun v. Maung Lu O (1) 








cited by the Divisional Court, inasmuch as 
there was in that case a considerable body of 
evidence showing that at the time of muta- 
tion of names, the parties meant the transfer 
to cperate as a mortgage. Haere nota word 
about the alleged option to re-purchase wus 
said at the time and, the evidence asto the pre- 
vious agreement to this effect is of the flimsiest 
kind. The allegation that San Thu’s son Ba 
Thein afterwards sold the land back to the 
plaintiff for Rs. 200—Rs. 150 down and 
Rs. 50 to be paid afterwards—is not support- 
ed by any reliable evidence and is on the 
fact of ib altogether incredible. The plaintiff, 
no doubt, paid Rs. 150 but as he was San 
Thu’s tenant at the time, the natural 
presumption is that the money was paid at 
rent. 

Even if the claim to exercise a right of 
re-purchase were established it is clear that 
the plaintiff has lost the right since the 3rd 
defendant Lan Thu bought the land. The 
plaintiff had held out San Thu as the ostensi- 
ble owner and himself as Wan Tlin’s tenant 
since 1902 and I concur in the view of the 
Divisional Court that the principle of section 
41 of the Transfer of Property Act must be 
lied in favour of Lan Tha who is a 
jide transferee for consideration without 


peal is dismissed. 


Appeal dismissed. 
40; 2 Bur. L. T. 106; 2 Ind. Cas. 585. 
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(s. c. 4 Bur. L. T. 76.) . 

LOWER BURMA CHIEF COURT. 

Civit REGULAR No. 281 or 1910. 

March 6, 1911. 

Present:—Mr. Justice Robinson. 
MAUNG AUNG MYAT AND OTAERS— 
PLAINTIFFS ; 

versus 


MA YWET AND oruexrs—Derenpants. 

Fraud—Suit for declaration that decree is void jor 
fraud practised on the Court—Ponna Burial ground — 
Suppression of emistence of Hindu Temple on land— 
Effect of such suppression on the validity of the decree 
— What constitutes fraud— Setting aside—whole or part 
decree—Consent of the Ponna Community-—Custom — 
Observances of Ponras—Sanetity of burial ground— 
Consecration—Removal of dead body. 

Two contractors purchased from the Trustees of the 
Ponna Community a. burial ground promising to give 
the Ponnas another piece of land for burying purposes 
and to pay for the removal of the remains of the dead 
buried at the old cemetery to the new place, and the 
Court in a suit at the instance of four members of the 
community settled a scheme for carrying out the 
said transfer. After this, some Ponnas sued for a 
declaration that the decree in the above suit was void, 
making the trustees, the plaintiffs in the first suit and 
the contractors, all defendants, On the date fixed for 
the hearing of this second case, some Madrasi Hindus 
were alsomade parties asthe decree and transfer 
would affect a temple of theirs’ on the land. 

It was contended that the decree was obtained by 
practising a fraud onthe Court when it was led to 
believe that the exchange of the burial ground with 
the contractors was made known to, explained to and 
accepted by, the whole Ponna community : 

Held, that on the evidence, it was proved that the 
scheme was duly explained to the community and. the 
minutes of the meeting of the community properly 
represented what occurred. 


16 was further contended that the Court was 
not informed of the existence of a Madrasi temple on 
part of theland and of the fact that the Madrasis had 
an interest in it and that the facts material for the 
Court to know were kept deliberately from the Court: 

Held, that if the Court had been informed of the 
temple it must have issued notice to the Madrasis, who 
would have strenuously opposed the scheme and then 
the Court would have either declined to entertain the 
sckeme at all or might have sanctioned the scheme 
except in so far as it affectod the Madrasis, or would 
at any rate have called upon the trustees to prove 
that they had the right to have the temple removed 
at vill. 


Held, further, that as there was a suppression of 
material facts which it was essential that the Court 
should have before it and which might, and probably 
would, have caused it to arrive at a different decision 
the decree passed in the previous suit for settling the 
scheme must be set aside so far as itaffected the 
land occupied by and for the Madras! temple. 


Boswell v. Cooks, 27 L, R. Ch. D. 424; Brook v. 
Lord Mootsgre, 46 Eng. Reg. Ch. 419; Pasupati Nath 
Bose ¥. Nando Lal, 30 C, 718, relied upon, 
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Among Ponnas, cremation is considered the better 
“way of disposing of their dead, and even if the 
dead are buried, no sign is maintained of where the 
graves are. No custom exists requiring the relatives 
to go to the cemetery to invite their dead to feasts, nor 
does any peculiar reverence attach to the graves 
or the remains. The cemetery is not consecrated and 
a body once interred can be disinterred and then 
cremated or removed to another place. 

Ramrao Narayan v. Rustumkhan, 26 B. 198; In re 
Plumstead ‘ Burial ground,’ L. R. Pro. Div. (1895) 
225 at p. 234 ; The Queen v. Twiss, L. R. 40. B. 407; 
10 B. and S. 298; 38 L. J. Q. B 228; 20 L. T. 522; 17 
W. R. 765; The Rector of St. George’s Hansuer Square 
v. Stuart, 93 Eng. Reg. 1077 ; Queen v. Dr. Tristram, 
15 T. L: R, 214, distinguished. A 

Messrs. Ginwala and Patel, for the Plain- 
tiffs. : 
Messrs. Ooltman, Das and Rutle lge, for the 
Defendants Nos. 1 to 8. : 

Mr. Lentaigne with Mr. Sivaya, for the 
Defendant No. 9, 

Judgment.—a suit, being No. 353 
of 1909, was filed in this Court on the 28th 
Auguat 1909 by four persons who are mem- 
bers of the Ponna community of Rangoon 
against Ma Ywet and Ma Hnin Bwin who 
were described as the registered land-hold- 
_ ers of a burial ground and trustees for the 
Ponna community. The plaint set out that 
the plaintiffs were members of the Ponna 
community which had a burial ground in 
the Theinbyu Circle and that the defendants 
were the trustees thereof; that the burial 
ground had become unsuitable for the re- 
quirements of the community and that the 


defendants had, by an agreement dated the” 


26th February 1906, agreed with two persons 


Kali Das and Abdul ‘Rahman, to convey” 


the burial ground to them in consideration 
of the latter buying and conveying to the 
defendants another piece of land which was 
specified and on certain, other terms. It 
alleged that the agreement had been sub- 
mitted to a very large and. representative 
meeting of over 800 Ponnas who unanimously 
approved of it on condition that the remains 
in the graves should be either cremated or 
reinterred in the new burial ground and 
that Kali Das should pay the cost thereof, 
A copy of the minutes of the meeting 
was’ annexed. It further recited that the 
proposal and the agreement has been ap- 
proved of by the Local Government on cer. 
tain conditions contained in ‘a letter from the 
Collector annexed to the plaint. The prayer 
was for a decree authorizing the transfer by 
the defendants of the old burial ground ; for 
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the settling of a scheme for the carrying out 
of the said transfer and for the disposal 
thereof and for laying out of the new burial 
ground in accordance with the terms of the 
said agreement and for such further or other 
relief and directions as might be necessary or 
proper. É 

The plaint was admitted and notica of the 
suit was ordered by advertisement. It was 

‘ only advertised. 

On 22nd November 1909, the defendants 
filed their written statement admitting all 
the facts stated and consenting to a decree. 
No one else appeared and no objections were 
put forward. The Court directed the parties 
to submit a draft scheme. This was done 
and on the 13th December the scheme was 
approved and a decree authorising the trans- 
fer of the trust and the. carrying out of the 
agreement modified in accordanca with Gov- 
ernment’s orders was passed. 
further directed the defendants to ho 
land to be given in exchange in 
the purposes of a burial ground‘), 
ministered subject to the 
scheme. oA 

Thereafter, both the langg to be exchanged 
were surrendered to Government and on the 
9th April 1910, conveyances were executed 
effecting the exchange. Then Kali Das and 
Abdul Rahman (whom I will hereafter 
throughout this judgment style “the con- 
tractors”) commenced to cut trees, level the 
land and removes the graves. As soon ag 

_they began to do this, some Ponnag objected 
and went to the Commissioner of Police and 
on the lst June 1910, a suit wag filed pray- 
ing for permanent ad interim and mandatory 
injunction. For fear a suit for an injunction 
only might not be allowed, a second suit 
was filed on the Ist August 1910, praying 
that the scheme and decree in C. R. No. 353 
—09, be declared void, for the settlement of 
the new scheme and for the appointment of 
new trustees in addition to the injunction. 
The Secretary of State was not made a party 
as the period for notice on him had not expired 
but as soon as it expired a third suit was filed 
against him, the trustee and the contractor, 
for the same reliefs. It is sufficient to 
that an injunction pending the decision | 
case had been granted. 

Notices calling on persons interes 
pear were issued and on the 
1910, all three suits were co 





ast for 
í be ad- 
proxisions of the 
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fixed for hearing on the 15th August. On 
that date certain Madrassi Hindus appeared 
and were made parties as the decree and 
the transfer would affect the temple of their’s 
on the land. : 

The following issues were framed:— 

1. Do the minutes of the meeting of 23rd 
September 1908, deposited with the Financial 
Yommissioner fraudulently misrepresent what 
took place at the meeting. 

2. Were the persons who signed the doa- 


. ment attached to such minutes induce so to 


“do by the fraud as alleged in paragraph 16 
of the plaint in O. R. 296-10o0f the defendants 
or any of them and which? 

3, Was the Collector induced to affect the 
exchange of the land and grant the old burial 
ground to the 7th and 8th defendants by the 
fraudulent misrepresentations or concealment 


NG as alleged in paragraph 19 of the plaint in 


`C. R. 296-10, of the defendants or any of 
them and which?- i 

“ 4. Was the decree of this Honorable Court 
“ing, È> 353-09 obtained by the fraud of 
these defendants or any of them and which? 

5, Have the 7th and 8th defendants above- 
named observed the conditions under which 
the old burial ground was transferred to 
them? | 

6. Have the firstsix defendants done oraided 
in doing or threatened to do any act in contra- 
vention of the terms under which the land 
was exchanged and the old burial ground 
transferred to the 7th and Sth defendants? 

7. Is the present suit brought bona fide for 
the benefit of the Ponna community? 

8. Are the Hindu community represented 
by defendant No. 9 interested in the land in 
these questions and, if so, tu what extent? 

9. Are the allegations made in paragraphs 
5 (1) to (6) of defendant No. 9's written 
statement true and, if so, should the decree 
in C. R. 353 —09 and the transfer be seb aside? 

10. Are the piaintiffs entitled to have the 
graves in any case retained on the land and 
to perform their ceremonies there? 

J1. If the transfers are maintained, can the 
relatives of the persons buried in the land 
efuse to consent to the graves being opened? 
Pat briefly, the ground on which the decree 
allenged is that there wis a fraud com- 
on the Court in that it was led’ to 
by a collusive suit that the exchange 
ntractors was made known. to, ex- 
nd accepted by the whole Ponna 
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community whereas it was not; that the 
Court was led to believe that the 
Collector and through him the Financial 
Commissioner had full knowledge of all tha 
facts, whereas they had been deceived; that 
the existence of a Madrassi temple on part of 
the land and that the Madrassis hadan interest 
was concealed from the Court and the Col- 
lector, and that thus facts material for the 
Court to know were deliberately kept from 
the Court. 

_ A vast mass of evidence has been led, but 
I do not.considerit necessary togo intoitin any 
great detail. The history of the land and 
of the transactions that led upto this case 
is notin dispute. Many years ago Ko Moh 
and Ma Mah Gyi, the father and mother of 
Ma Ywet and Ma Hnin Bwin, the present 
trustee, squated on a piece of Government 
land. It was then jungle waste and no one 
interfered with them. There is nor ecord 
of any dedication by them but the land was 
always used as a burial ground for the Ponna 
community.. In.1879 the Chief Commissioner 
decided that they had no rights in the land 
but he determined not to eject them and re- 
cognised their occupation of it so long as 
it was used as a burial ground.. No formal 
document was given. After the death of Ko 
Moh, Ma Mah Gyi looked after the cemetery. 
After her death, her daughters did so. They 
were never elected trustees but were recognis- 
ed as such by the community. 

On the 25th February 1906, an agreement 
was entered into between Ma Ywet and Ma 
Hnin Bwin (whom I will hereafter call the 
trustees) and the contractors. The trustees 
were to get the burial ground transferred'into 
their names and when this had been done 
the contractors were to buy a-similar piece 
of land in the neighbourhood of Kyaiksan. 
The parties were then to exchange the two 
lands. The contractors agreed to bear all the 
expenses of removing the buildings on the 
old burial ground tothe new, of sinking- a 
well and building a wall round the new 
burial ground and of levelling the old burial 
ground and laying it out as sites. These 
sites were to be sold and then all expenses 
that had been incurred (of which the con- 
tractors undertook to keep proper accounts) 
were to be deducted from the proceeds of the 
sale ond the net balance devided equally, one- 
half to be held by the trustees in trust for 
the needs of the new. burial ground. On the 
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‘81st August 1906 the trustees filed a petition 
in the office of the Deputy Commissioner, 
Rangoon Town lands, setting out that the 
old burial ground had become unsuitable, 
- that they had found a plot of land belonging 
to the contractors who were willing to 
exchange if Goyernment would convert the 
old burial ground into a free hold, and that 
they would convert into building sites. 
The Deputy Commissioner was, for obvious 
reasons, willing to look favourably on a 
scheme which would remove a burial ground 
from a populous part of the town, without in- 
volving religious feeling. On the 7th Decem- 
ber 1906, the trustees and contractors in 
reply to his inquiry stated that they were will- 
ing to remove the buildings on the old burial 
ground and level it. 

It then appears that Government approach- 
ed the trustees suggesting an exchange with 
Government and on the 12th April 1907, the 
trustees appeared before the Deputy Com- 
missioner. They said they personally would 
have no objection bub were afraid that the 
contractors might claim damages for breach 
of the agreement. As regards the temple, 
they said it was begun about a year before 
and that they were agreeable to its being 
removed to the new ground or left where it 
was. Inquiries were certainly made as to this 
temple and then its erection was sanctioned. 
This was on the 26th February 1908 and 
the Municipality refused to take action for 
its demolition though it was not erected in 
accordance with the sanctioned plan. The 
next step was that the Financial Commis- 
sioner made inquiries as to the agreement 
beiween the trustees and the contractors 
aud as a result Mr. Noyce and Mr. Burjorjee 
appeared before the Deputy Commissioner. 
Mr. Noyce, for the trustees, stated that they 
now had changed their minds; that they 
would not agree to the temple being left 
where it was but demanded its removal to 
the new site or that an equivalent temple 
be built there; that they required a well 
and tank and boundary wall for the new 
ground and an approach road. Further, they 
claimed as a condition, without which they 
would, not consent, that they should be given 
an endowment equivalent to what they 
-would have got out of an exchange with the 
contractors. 

These demands were, of course, absurd and 
Mr, Burjorjee in his evidence states that the 
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trustees and the contractors joined forces and 
Mr. Noyce piled on the agony with the 
object of making Government drop the idea 
of any exchange with it, He says, he 
knew the temple was a Madrassi temple 
but nothing about this was said to the 
Collector. The next admitted step is, that 
the Thugyi made inquiries as to whether 
Ma Ywet and Ma Hnin Bwin were re- 
cognised by the community generally as 
trustees and as to who the influential Ponnas 
were who were competent to voice the 
wishes of the community generally. He 
reported that Ma Ywet and Ma Hoin 


. Bwin were recognised as trustees and could 


speak for the community but that five or 
six then stated that the trustees in future 
should be men. These persons then filed a 
petition objecting to Mya Ywet and Ma Hnin, 


“Bwin as trustees on the grounds that they 


used part of the land for their private pur- 
poses, allowed buildings to be erected by other 
nationalities and go on. r 

Mr. Burjorjee states that he and Mri 
Giles had been in communication with the 
Financial Commissioner about the matter 
and it is clear that Government eventually 
abandoned the scheme of any exchange 
with it. Ib was prepared to 'meet the 
parties and carry out the agreement so 
far as its help was needed. The trustees 
and contractors were informed of the con- 
ditions on which the exchange would be 
effected and Ex. 29P is their reply. 

After interviews with the Financial Com- 
missioner, Mr. Burjorjee says he advised 
that aslargea meeting as possible of the 
Ponnas should be convened in order to 
ascertain definitely whether the community 
asa whole approved of the scheme. This 
meeting was held on thé 23rd September 
1908 and minutes of the proceedings were 
submitted to the Financial Commissioner. 
Eventually, the sanction of the Government 
of India was obtained and: the parties were 
informed that the trustees should obtain 
the sanction of the Court and then the 
scheme would be carried out. Civil R 
gular No. 353 of 1909 was then filed an 
decree as prayed was passed and a sa 
for the management of the burial gro 
passed. 

As regards the meeting of the 


deceived, that they weretold 
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ment contemplated the resumption of tke 
cemetery and that as there were no regular- 
ly appointed trustees, the two women were 
to bə appointed trustees to protect against 
the resumption. Very numerous witnesses 
were examined to prove this, and that at 
the meeling nothing was said about the 
agreement. They say they never heard 
of the agreement and were ignorant of all 
that had taken place. They admit the 
. Thugyi and Akunwun came to inquire and 
it seems incredible that not the slightest 
suggestion of the true facts should have 
reached them until the contractors cut the 
trees and dug up the graves. The evidence 
on the other side was far more trustworthy, 
and, after Mr. Burjorji’s evidence, there can 
be no doubt that plaintiffs’ evidence was not 
tive I am satisfied that the scheme was 
uly explained to them and that the minutes 
properly represent what occurred. The 
signatures were, I am convinced, properly 
obtained and I have no hesitation in holding 
‘that the community was informed of what was 
in contemplaton. They agreed, because they 
thought that they would not only get a larger 
cemetery and better equipped but also a 
fund for its maintenance. The value of land 
has since then greatly fallen and it does not 
seem likely that, after all the expense that 
č has been incurred, there will be nearly so 
large a fund. I believe also that the 
Madrassi community has influenced some 
ofthem who were ill-disposed towards the 
trustees and some are broken Ponnas who 
are not admitted by the rest. . 
I must, therefore, decide issues Nos, 1 
and 2 against the plaintiffs. 
issue No. 3 is practically a:epetition of the 
others aud I hold there was no fraud on the 
Collector. 
is Issue No. 4 also fails as no other ground is 
really set up unless it be that the fact that 
Kali Das was the son-in-law of Ma Ywet was 
not disclosed. Even if it was not, the ques- 
tion to be decided would have been whether 
the exchange was for the benefit of the com- 
unity, and not whether Kali Das was likely 
makea good thing out of it. ` 
to the observarces in connection with 
dead, I am not satisfied that any case 
made out. The evidence in support 
egation that itis a rule that the 
hst goto the cemetery to invite 
feasts is not convincing, It 
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does not seem to have been regularly done 
and it is admitted that cremation is the 
better way and even if the dead are buried 
no sign of where the graves are is maintained. 
The trustees produced a Pundit who denies 
any such practice and it hag not been proved. 
As to the temple, it is clear that its existence 
and the possible rights of Madrassis were 
never mentioned. lam not, perhapsconcerned 
with what the Collector or the Government 
knew about it tut there is very little doubt 
that ib was understood that it belonged 
to the Ponnas. TheCourt was not told of 
it. Ifit had been it is certain, it must have 
issued notice to the Madrassis and it seems 
also fairly certain that they would have 
strenuously opposed the scheme. Their 
temple which had cost them a considerable 
amount would be removed and their God 
desecrated. Had they raised any objection, 
it is also clear that the Court would have 
either declined to entertain the scheme at all 
or would, at any rate, have called upon the 
trustees to prove that they had the right to 
remove them at will. Or, it might have 
sanctioned the scheme except in so far as it 
affected the Madrassis. 

The trustees assert that the arrangement 
had all along been that the Madrassis would 
remove whenever called upon to do so. They 
say that they were informed during the 
negotiations with Government. that they 
might have to remove, and that the Madrassis 
said that they did not believe the Government 
would ever agree but that, in the unlikely 
event of their doing so, they would peaceably 
quit and remove their temple. Now, I am 
unable to believe this story. It rests on the 
sole evidence of Ma Ywet and Kali Das who 
are now most interested. It is, on the face 
of it most improbable and is flatly denied. I 
consider that Ma Ywet must have known 
that the application to build was fora temple 
and she knew a temple was built and was 
being enlarged. Much has been made of the 
Madrassi’s minute book but I cannot see that 
it really helps to a solution. The trustees 
and the contractors could hardly have failed 
to realize the existence of the temple and the 
position of the Madrassis would effect the 
Couit’s decision and I am of opinion that it 
‘was intentionally kept back from the Court. 
It is no excuse to say their Counsel- were 
informed, and -decided that they were not 
necessary parties, i i 
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As io what amounts toa fraud on the 
Court there ison doubt. Itis not equivalent 
to moral fraud, but what in the eye of a 
Court of Equity amounts to a fraud. If 
fnaterials necessary to enable the Court to 
form a fair judgment were withheld, though 
within the knowledge of the party, that would 
be a fraud on the Court. Ifthe facts with- 

‘held were material and might have led the 
Court to arrive at a different decision, there 
would be fraud. In Boswell v. Oooks (1), 
Baggallay, L. J., says that the duty of 

. persons dealing with a Court of Justice is 
either to abstain from laying any information 
before the Court in order to obtain the ap- 
proval or he must lay before it all the in- 
formation he possesses and which it is 
material that the Court should have to enable 
it to form a judgment on the subject under 
its consideration. This follows the decision 
in Brook v. Lord Mootsgre (2). There was 
in this case a suppression of material facts 
which it was essential that the Court should 
have before it and which might and probably 
would have caused it to arrive at a different 
decision. The decree must, therefore, be set 
aside so far as it affects the land occupied by 
the Madrassi temple. 

I have now to consider the question whether 
this must result in the whole decree being 
set aside or whether there having been no 
fraud so far as the Ponnas were concerned, 
it can or should be set aside in its entirety. 
Ido not think Iam compelled to setit aside 
altogether. The Ponna plaintiffs have failed 
entirely to make out their case and the 
trustees. the contractors and the other Ponnas 
should not, I think, be made to suffer, if it is 
‘not an essential result from my decision as to 
the Madrassis. The Government Advocate 
appeared and stated that Government did 
not desire to take part, in the suit and would 
accept any decision arrived at. The decree 
is capable of execution even though set 
aside in part though it may be necessary 
to execute fresh conveyances. Pasupati Nath 
_ Bose v. Nando Lal (8) is an authority that a 


decree obtained by fraud may be set aside’ 


as against one party and remain as regards 
another and that was a decree for partition. 
1 am, therefore, of opinion that the whole 
decree need not be set aside. 

(1) 27 L. R Ch, Div. 424. 


(2) 46 Eng. Reg. Ch, 419, 
(8) 80 ©. 718, 


The decree passed in C. R. 353-09 is, theres 
fore, set aside in so far as it affects the land 
occupied by and for the Madrassi temple, 
but no further. The scheme for the manage- 
ment of the new burial ground can stand ` 
for the present and until it is amended, if 
necessary, in due course of law. 

There remains four issues, viz., Nos.5, 6, 10 
and 11 for decision. The two lastare more or 
less involved in the main case. T have held 
that the Ponnas’ religion does not require any , 
invitations to the dead to be given at the 
graves. So far as the evidence goes, no peca- 
liar ‘reverence attaches to the graves or the 
remains so far ag their religious rules or 
practice are concerned. The agreement is 
that the remains should be either cremated 
and the ashes of forehead bone sent to the He 
Ganges or that they should be re-interred in 
the new cemetery. In except possibly a fe 
instances, it will be impossible to kpow 
whose the remains are and if there waé any 
rule or practice of really binding force, it is 
hard to understand how so many‘respectable 
Ponnas, most if not all of whom have rela- 
tives buried there, should-deny it. Besides 
this I cannot overlook~the fact that the 
question of dealing with the remains was 
laid before the community and was agreed 
to. 


As to issue No. 11,it is urged that thePonna £ 
religion lays down that a body once interred 
should never be disinterred. As to this I 
am of opinion that the proposition has not 
only not been established, but that it has 
been proved that it would bea meritorious 
act to disinter and cremate and send the 
ashes to the Ganges when the relatives were 
able to do so. Mr. Ginvala relies on a case 
reported in Ramrao Narayan v. Rustumkhan 
(4) but that related to Muhammadans. 
He also refers to In re Plumstead ‘Burial 
Ground’ (5), Queen v. Twise (6), The 
Rector of St. George's Hanoner Square v. 
Stuart (7) and the Queen v. Dr. Tristram 
(8). These are all cases dealing with con- / 
secrated ground whereas there is no consecra-; 
tion in the present case. He urges that t 
religious duty to visit the graves, to in 


(4) 26 B. 198. 
(5) L. R. Pro. Dov. (1896) 225 at p. 184. 
(6) L.R. 40. B. 407; 10 B. and S, 
Q. B. 228: 20 L. T. 522: 17 W. R. 765. 
(7) 98 Eng. Reg. 1077. 
(8) 15 T. L. R. 214. 
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is equivalent to consecration and that the 
“same principles should, therefore, apply. 
There is no such religious duty and I do not 
see how even if there was, these authorities 
would be made applicable. I must, therefore, 
decide issues 10 and 11 against the plaintiffs. 

As to issues Nos. 5 and 6, the evidence is 
conflicting and unsatisfactory. I cannot hold 
it has been established that the conditions 
have not, been observed. It is that some 
attempt at any rate has been made to 
observe them. ‘The matter is of cousiderable 
importance and if I were at any time satisfied 
that due reverence was not shown and that 
the conditions were not satisfied, I would be 
prepared to take action. 

I donot think any action is at present 
needed, but, if when this litigation is finally 
completed and the removal is continued, the 
coutractors and the trustees must take most 

Partioolar care to abide by and observe all 
the ute and to give no cause -for 
dissati3fac 

As to a plaintiffs must pay the costs of 
defendants “Nos. 1 to 8, the defences set up 
were the same and their interests were not 
separate. There will, therefore, be only one 
set of costs. I allow the usnal costs on 
Rs. 5,000 for the first day and I certify for 
‘two Counsel. In addition I allow special 
costs of three gold mohurs a day forthe next 39 
days of effective hearing. JL'efendants Nos. 1 
‘to 8 must pay the costs of the Madrassi 
defendants and at the same rates. The costs 
of the application for a temporary injunction 
in C. R. 185—10, it was directed, were to be 
costs in the suit and these will be paid by 
the plaintiffs to defendants Nos. 1 to 8. For 
the first day, I allow Rs. 85 and for-the 
remaining two days I allow three gold mohzurs 
a day. These amounts will bé consolidated 
with the ccsts allowed above. This judg- 
mest will dispose of the other two suits 
also in which there will be no order as to 
costs. Itis urged that defendants Nes. 1 to 8 
should not pay the Madrassis’ costs. These 

_ eight defendarts were really ove party and I 
cannot allow this. Then it is urged that the 
drassis supported plaintiffs on their claim 
failed. They have to be in Court ard be 
nted and I am unable to make any 
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(s. c. 4 Bur. L. T. 81.) 
LOWER BURMA CHIEF COURT. 
MISGELLANEOUS Crvin APPrAL No, 38 
cr 1910. 

February 14, 1911, 
Present:—Sir Charles Fox, Kr., Chief 
Judge and Mr. Justice Hartnoll. 

A. L. V. R. S. SUBRAMONIAM CHETTY 
—AIPELLANT 
Versus 


P. ©. PICHAI ROWTHER—RESPONDENT. 
_ Insolvency Act (11-12 Fict. O. 21), s. 5--Meaning oy 
‘residence. $ 

A. presented his petition at Rangoon for the benefit 
of the provisions of tho Insolvency Act describing 
himself as residing at No. 45 in 38th Street in Ran- 
goon, although six of his twelve creditors were resi- 
dents of places outside Rangoon and all his debtors 
were residents of Letpadan or Tharawa. The pro- 
perty in his possession was in Letpadan Township 
and he admitted that hehad been living and carrying 
on business at Letpadan for the past 15 years and had 
come to Rangoon to file his schedule: 

Held, that the Insolvency Commissioner at Ran- 
goon had no jurisdiction to entertain the petition. 

In re Tietkins, 1 B. L. R. O. C. 84; In re Ram Paul 
Singh, 8 C. L. R. 14, relied upon. 

In re De Momet, 210. 634, distinguished. 

Where none of the partners carry on business al 
Rangoon, the petition of a partner asking to be 
relieved of partnership debts cannot be entertained 
by the Rangoon Court. 

In ve Howard Bros., 11 B. L. R. 254, distinguished. 

Appeal against the order of the Judge 
sitting a3 Insolvency Commissioner, dated 
the 3rd March 1910 in Tnsolvency No. 33 of 
1909. 

Mr. Shaw, for the Appellant. 

Mr. Anklesaria, for the Respondent. 

Judgment. 

Fox, C. J—On the 22nd February 1909, 
one M. P. Peer Mohamed filed a petition 
asking for the benefit of the Act for the 
relief of insolvent-debtors in India He des- 
cribed himcelf as residing at No. 45 in 38th 
Street, Rangoon. Of the 29 creditors men- 
tioned in his schedule, 12 were persons or 
firms carrying on business outside of Rangoon. 
All the persons put down as owing his money 
were residents out of Rangoon. The proper- 
lies put down as being in his possession were 
all in Letpadan Township. He described 
himself as a shopkeeper at Letpadan until 12 ` 
months previously, and as a dealer in paddy 
previously. He said, his 
brother, the respondent, was his partner in the 
business and he himself had been living in 
Rangoon for the past 24 years going to Letpa- 
dan once or twice in the month, his place 
of business being there. On the 2nd-March 


` schedule. 
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1909, the respondent presented his petition 
under the Act. He also described himself 
as residing at No. 45 in 38th Street, Rangoon. 
Of the 12 creditors put down in his petition, 
6 were residents of places outside Rangoon. 
All the persons put down as debtors were 
residents of Letpadan or Tharawaw and the 
property in his possession was in Letpadan 
Township. ; 

His discharge was opposed on the ground 
that he was a trader at Letpadan and a 
resident of that town and consequently not 
entitled to apply to this Court to be declared 
an insolvent. 

He said he had been living and carrying 
on business at Letpadan for the past 15 
years and he had come to Rangoon to file his 

His personal discharge was granted on the 
lst March 1910. The learned Judge, as far as 
appears on the record, did not consider the 
above mentioned ground of opposition. : 

The question of what constitutes residence 
as contemplated by the act has been discussed 
in a number of cases. 

In re Tietkins (1), the petition was dismissed, 


- because’ the petitioner had not abandoned his 


previous residence and come to Calcutta to 
take up his residence there. 

In re Ram Paul Singh (2), the view was 

expressed that it was not intended nor was it 
desirable that people should come to Calcutta 
for the purpose of filing their petition when 
they might file them in moffusil Courts. 
In re De Momet (3), it was held that there 
was nothing to show that the residence con- 
templated by section 5 of the Insolvent Act 
must necessarily be a permanent residence, 
the object of the section being to extend the 
benefit of the Act to those who” could be 
said to be bona fide residents for the time 
being within the j urisdiction of the Court at 
the time they filed their—petitions. In that 
case, the learned~Judge exercised the juris- 
diction of the Court. 

According to anote in J. C. Mitra’s Com- 
mentary on the Insolvent Act,.the same 
learned Judge dismissed a petition of ‘peti- 
tioners who stated that they had been living 
in Calcutta for two months, on the ground 
that they had a residence at another place 
at the time. 

(1) 1B. L. R. O. O. 84. 


(2) 8 ©. L. R. 14, 
(8) 21 C. 634, 
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-In the present case there is nothing to show 
that the petitioner had abandoned his 
residence at Letpadan or that he came within- 
the meaning of the term ‘bona fide rcsident- 
of Rangoon used by the learned Judge. 

The petition is not on its face that of a 
partner asking to be relieved of partnership 
debts, but if it were so, the case is not on all 
fours with in re Howard Bros. (4). In that 


. case the insolvents’ chief office was outside 


of Calcutta, but they had a branch at 
Calcutta managed by an agent. The firm’s 
name appeared onasign board at the door 
of their office and goods could be obtained 
on the premises. The firmcarried on business 
in Calcutta although none of the partners 
resided there, 

In the present case, the partners carried on 
business at Letpadan and it is not shown 
that either of them carried on business in 
Rangoon, although one of them may ha 
resided in Rangoon mire often than he df at 
Letpadan. In my opinion, the Court Yad no 
jurisdiction to entertain the petition of the 
trader at Letpadan who came to-Rangoon; as 
he said, to file his petition. 

I would allow the appeal, set aside the 
order for personal discharge and would order 
the dismissal of the petition. The resp nde 
ent should pay the“appellant’s costs of the 
appeal and in the original Court. 

Hastnoll, J J concur. 







Appeal allowed. 
OK B. L. R. 254. 
Z 





(s. c. 4 Bur. L. T 83.) 
LOWER BURMA CHIEF COURT. 
CRIMINAL Revision No. 37 B. or 1911. 
March 2, 1911. 

Present:—Mr. Justice Twomey. 
MAHOMED JEWA MOTALLA— 
APPLICANT 
versus 
H. S. WILSON—Raesponpanz, 

Penal Code (Act XLV of 1860), s. 482—Merchandise 
Marks Act (IV of 1889), s. 15—Prosecution time-barred 
— Interpretation of statutes, 

The accused was prosecuted once in 1908 and th 
in 1910 under section 482, Indian Penal Code 
usinga false trade-mark, the charge agai 
being thathe sold oil which was not oil manu 
by the Burma Oil Company, Limited; ins 
tins of that Company’s make without obli 
Company’s trade-mark on the tins an. 
times acquitted. When the Compan 
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Chapter - of the same work (page 344), it. 


is ‘remarked that “when the language of 
a statute in its ordinary meaning and 
grammatical constructions leads to a manifest 
contradiction of the apparent purpose of the 
enactment, a construction may be put upon 
it which modifies the meaning of the words 
and even the structure of the sentence.” 

There can be no doubt, I think, as to 
the intention of the Legislature in enacting 
section 15. It was intended that if a trade- 
mark be infringed, the person aggrieved 
should be able to prosecute “the offender 
criminally within three years of the in- 
fringment or one year after the infringe- 
ment is discovered. If criminal proceedings 
are not taken within the time limited by 
the section, the owner of the trade-mark 
was to be left to the ordinary Civil remedy 
of an injunction. The intention of the 
Legislature will be frustrated if it is held 
that the owner of a trade-mark can stand 
by for several years while his trade-mark 
is being infringed continuously and then 

` bring a criminal complaint in respec of 
some recent instance in which there L— 
beer infringement. To interpret the section 
in that way would reduce its provisions to 
a nullity, for it would entirely remove the 
tbar of limitation except in cases where 
the series of infringments has actually 
ceased. 

Moreover, the words of the section are 
not free from ambiguity as they stand. If 
it had been interded that the words “next 
after the commission of the offence” should 
be read in their ordinary literal sense, the 
use of the qualifying word “first” before 
the word “discover” would be meaning- 
less. The word “first discovery” cannot 

- reasonably be applied to the last of a long 
series of similar offences extending without 
interruption throughout several years to the 
knowledge of the prosecutor. In my opinion, 
they can refer only to the first offence of 
the series which comes to his knowledge. 
This is the interpretation adopted by the 
Madras High Court in’ the case already 
cited above and I think we should adopt 
it here. : 

“Ib appears that at some time before the 
District Magistrate passed the order of dis- 
missal in this case, the Burma Oil Company, 


Limited, had obtained a Civil injunction res- . 


training the accuecd from selling his oil 
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in their tins. There was, therefore, no sub-. 
stantial justification for continuing tha: 
criminal prosecution., Even if.the Sessions ` 
Judge's interpretation of section 15 were! 
correct, I think he should have hesitated: 
inthe circumstances to interfere in revision: 
with the order dismissing the complaint, ` 
The Sessions Judge's order is set aside: 
and the order dismissing the complaint is: 
restored. The costs of the accused in all. 
Courts will be borne by the complainant. 
The Advocate’s fee is fixed at two gold, 
mohurs, ` 





(8. c. 4 Bur. L. T. 84.) . 
LOWER BURMA CHIEF COURT. | 
Cristina Revision No. 378B or 1910, 


January 31, 1911. va 
Preseni:—Mr. Justice Twomey. Te 
U DHAMMALOKA, alias COLVIN-~ r 
APPLICANT 


versus 4 ; 
EMPEROR— RESPONDENT. 

Criminal Procedure Uode( Act V of 1898), ss. 108 (6), ~ 
451-—Security for good behavriour—Penal Code (Act 
XLV of 1860), s. 1534—Intention to provoke feel-- 
ings of enmity between Christians and Buddhists— 
Rights and duties of religious preachers. 

Section 451 of the Criminal Procedure Code applies 
only to trials and aninquiry under section 108 (b) is- 
not atrial. A Magistrate, who is a Earopean British 
Subject and a Justice of the Peace is competent to hold , 
an inquiry under section 108 against a European 
British subject. 

In order to sustain an order under section 103 (b) 
of the Criminal Procedure Code, it is not sufficient to 
-prove that the language used was highly offensive to 
a community but it must be shown that the applicant 
intended to provoke feelings of enmity or hatred be- 
tween two communities. It is not necessary, however, 
that he should have succeeded in exciting such 
feelings if deliberate intention to do. socan be 
inferred. 

Preachers are at liberty to descant on the errors of 
other roligions and to extol their own faith to the 
skies. But they may not consciously inflame the 
minds of their hearers by holding up the ministers 
and followers of other religions to public execration,. 

What may be harmless when merely printed in an 
English book may be highly inflammatory when trans- 
lated into an Oriental language and served out with 
spicy comments to an audience of Orientals in a 
public address. i 









In estimating the intention and probable effect of 
man’s public utterances, it is proper to consider 
only the personality of the speaker but the t 
spirit of the speeches and also the circums 
which he spoke, £ 

Review of the order of the Dj 


gistrate of Amherst, dated t 
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vember 1910, passed in Criminal Miscel- 

laneous No. 71 of 1910. ? 
Facts.—tThe petitioner was ordered to 

be bound over for one year with two sureties 


for Rs. 1,000 each for good ‘behaviour under - 


section 108 (b) of the Criminal Procedure 
. Code by the District Magistrate cf Amherst 
on: 24th November 1910. He applied for 
. revision of the order on the following 
grounds : — 

(a) that the learned District Magistrate 
erred in refusing to inquire into the peti- 
tioner’s case as a European British subject 
by a jury; p 

-(b) that the ‘learned Magistrate was 
wrong in refusing to. summon two defence 
witnesses on insufficient grounds; 

(c) that the lower Courf should have 
considered the evidence for the prosecution 

~ and the defence with due weight; 
N (d) that there was no recorded evidence 
to Sshow that the petitioner promoted or 
attempted to promote enmity and hatred 
between Christians - and Buddhists by his 
- sermons; 

(e) that the learned, Magistrate was wrong 
in anticipating enmity and hatred between 
Christians and Buddhists without any evi- 
dence even from the prosecution wit- 
nesses; 

. (F) that the Magistrate had improperly 
refused time to furnish sureties. 


Messrs. Harvey and Mg. Chit Hlaiag, for 


the Applicant. 
Mr. Rutledge, for the Crown. 


Jgudgment.—tThe applicant Colvin, 
alias U Dhammaloka, is an Irishman wha 
has become a Buddhist hpoonygi.. 
been placed on` security by the District 
Magistrate, Amherst, under section 108 (b), 
Code of Criminal Procedure, for orally dis- 
seminating matter, the publication of which 
is' punishable under section 153A, Indian 
Penal Code. Section 158A provides for the 
punishment of. any person who by words 
spoken or written, promotes or attempts 
to protnote feelings of enmity or -hatred 
between different classes of His Majesty's 

bjects. The prosecution was instituted 
se the applicant made a scurrilous 
on the Christian religion and its 
sin three addresses which he de- 
sough interpreters to Jarge Burmese 
et Moulmein on the 29th 
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He has - 


~ 


igat 


1910. 


The first ground of the application for - 


‘October, Ist November, and 5th November 


revision is that the applicant's claim for a; 


jury should have been allowed by the Dis- 
trict Magistrate. There is no force at. all in 
this objection. Section 451 of the Code 
of Criminal Procedure provides that European 
British subjects may claim a jury in 
trials. But an inquiry under Chapter VIII 
of the Code is not atrial. The inquiry in 
this case was held by the District Ma- 
gistrate, Amherst, who is a European British 


subject and a Justice of the Peace,and was, - 


therefore, competent to hold the inquiry under 
section 443, Criminal Procedure Code. 

It is next urged that the District Ma- 
gistrate refused on insufficient grounds to 
summon. two of the witnesses cited for the 
defence. ~ 
referred to were not 
at first put in by the applicant. An oral 
application was made for summonses on 
these witnesses on the day before the hear- 
ing. The applicant declined to explsin why 
they were wanted but admitted that they were 
not present when his addresses were de- 
livered. I think in the circumstances the 
District Magistrate had power under section 
257, Criminal Procedure Code, to refuse sum- 
monses on these witnesses. 


f 


The names of the two witnesses, 
included in the list. 


According to the third prosecution witness 


the applicant in his address of the 29th Octo- 
ber said inter alia: “The American Missionary 
Baptists are the biggest blackguards that 
ever existed.” He also told his hearers 
that if any Christain minister came to them 
they should repeat what he had told them. 
Two witnesses describe from their recollec- 
tion what the applicant said in his addréss 
of the lst November to an assembly o 

from 1,000 to 2,000 Burmese. Christian 
ministers were represented as addicted to 
immorality and as going about each with 
a bible, a bottle of whisky and a knife. 
He refetred to convents as places in which 

numberless infants are born and then buried 
in quicklime and one of the two witnesses says 
that the applicant referred to the Founder 
of the Christian religion as “the son of A 
carpenter, born in filth.” He concluded his 
address by asking Burmese Christians to. 
return to Buddbism. In his defence -the 
applicant denied the accuracy of the accounis 
given by the witnesses of the addresses of 
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the 29th Octobér and” Ist’ November. He 
said they were only partly correct but he 
did not state which parts were correct and 
made no attempt to prove what he really 
said. A shorthand writer was present at 
the lecture of 5th November, and his 
verbattm report of it has been put in evi- 
dencə. The substantial accuracy of the re- 
port is admitted. Among the statements 
made by the applicant on that occasion was 
the following: —The Christian missionary has 
come to Burma to convert the people to 
Christianily and secondly to destory ihe 
customs of the peple, to destroy every- 
thing that has been in Burma for 2,000 
years. He gavea highly coloured account 
of the Inquisilion; describing how tousands 
of men, women ard children were killed 
every month and hundreds and thousands 
of young girls taken by the priests for 
immoral purposes. Further on, the audience 
was informed that nine millon women were 
put to death on accusations of witchcraft 
by the Christian Church, all in the name 
of Christianity and Christ. Finally it was 
said that Christianity is to-day the same 
devil as it was 2,0¢0 years ago; but at 
present its power has gone, its wings having 
been clipped by science. 

The defence was that the statements of 
which exception is taken were culled by 
the applicant from various bookr, and that 
his object was only to deter Burmese 
Buddhists from becoming Christians and to 
indace Burmese Christians to become Bud- 
dhists. There can be no doubt. that the 
language used by the applicant was highly 
offensive to Christians. But this is not 
sufficient. The order under section 108 can 
be sustained only if it is clear that he in- 
tended to provoke feelings of enmily or 
hatred between Christians and Buddhists. 
It is not necessary, however, that he should 
have succeeded in exciting such feelirgg, if 
a deliberate intention to do so can be in- 
ferred. And itis no defence to plead that 
his object was merely to gain converts to 
Buddhism. That is an entirely lawful object; 
but it must not be pursued in a man- 
ner forbidden by law. Preachers are at 
liberty to descant on the errors of other 
religions and to extol their own faith to 
the skies. But they may not consicously 
inflame the minds of their hearers by hold- 
ing up ihe ministers ard followers of an- 
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other religion to public execration. Nor is 
there any force in the plea that the 


offensive statements complained of in their 
ease are based upon books which are ac- 
cessible to English readers. What may 
be harmless when merely printed in an 
English book may bə highly inflummatory 
when translated into an Oriental language 


and served out with spicy comments to an 


audience of Orientals in a public address. 

In estimating-the intention and probable 
effect of such utterances it is proper to 
consider not only the personality of the 
speaker but the circumstances in which he 
spoke. The majority of the audience were 
presumably uneducated persons with no 
means of checking the extravagant statements 
that were made. They would be the more 
inclined to believe them as-the speaker was 
by birth a European and presumably a, 
Christian. The audience was composed 
chiefly of Buddhist subjects of a Christian 
Government. The lurid picture of -Horrors 
done in the name of Christianity” and the 
attacks on Christian ministers asa class were, 
in my opinion, calculated to excite ill-feel- 
irg in the minds of such auditors towards 
Christians in general. From the tone and 
spirit of the speeches there can be little 
doubt that this result was contemplated by 
the speaker. He madehardly any reference 
to Christian dogmas or to the Christian 
code of morals, but ‘devoted himself chiefly 
to attacks on Christian ministers as a class. 
He recited the terrible deeds done by 
Christian priests long ago and attributed 
the deepest licentionsness and hypocrisy to 
the Christian ministers, of the present day. 
This appears to be the language of spleen, 
rather than that of true missionary ardour. 
I think it is a fair inference that the 
applicant intended to produce in the 
minds of his ignorant hearers such feel- 
ings as are described in section 153A, Indian 
Penal Code, and as the objectionable 
matter was uttered with variations in several 
public addresses, there was an attempt 
to ‘disseminate’ it, 7. e, to scatter ib 
abroad, as contemplated in section L 
Criminal Procedure Code. The applicati 
dismissed. 

Application di 
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In the matter OF CHARLES STEVENS. 


(s. c. 4 Bur. L. T. 87.) 

LOWER BURMA CHIEF COURT. 
MISCELLANEOUS OTvIL APPRAL NO. 16 
or 1910. 

January 23, 1911. 

Present: —Mr. Justice Twomey and 
Mr, Justice Parlett. 

In the matter of an Appeal of CHARLES 
STEVENS—Insoxvent. 

Presidency Towns Insolvency Act (III of 1909), s. 15 
~ Insolvency Act (11 and 12 Vic. O. 21), s. 47—-Debtor 
obtaining personal discharge—Right to apply again in 
respect of fresh debts. 

The petitioner who had filed an insolvency case in 
1904 and had been granted his personal discharge, 
again fileda fresh petition of insolvency in respect 
of debts contracted subsequent to his personal dis- 
charge: 

Held, that there was nothing in the Insolvency Act 


or in the new Act of 1909 to prevent anundischarged - 


debtor from filing a fresh pétition in respect of fresh 
\ debts. í 
~ Morgan v. Knight, (1864) 33 L. J. (C. P.) 168; 
15.C. B. (x. s.) 669; 9 L. T. 803; 12 W. R. 428, Ex- 
parte Watson, E. I. R. 1879 (C. D.) XII P. 380; Dossa 
Gopal. Bhanji Damji, 26 B. 171, relied upon. 


Mr. Ñaidu, for the Appellant. 

Mr. Vertannes for Mr. Patel, for the 6th 
Creditor. 

Judgment. 

Twomey, J.—The petitioner Stevens filed a 
petition of insolvency in 1904 and was grant- 
ed his personal discharge on the 2nd May 
1904. No further steps were taken by the 
debtor or the creditors in that insolvency, 

~ but on 8th December 1909, the debtor filed 
a fresh petition of insolvency in respect of 
debts contracted subsequent to his personal 
discharge. The petition was refused on 
theground that the debtor was bound to 
obtain his final discharge under the earlier 
insolvency before filing a fresh petition. 
This order was passed on 13th January 1910. 
The new Act (Presidency Towns Insolvency 
Act 1909—Act III of 1909) had come into 
force in Rangoon on Ist January 1910. 

The learned Judge cited no authority in 
support of the view which he took. We have 
been referred to the English case, Morgan v. 
Knight (1), which shows that in England 
there is no objection to a man becoming a 
ankrupb a second time before he has re- 
iwed his final discharge under the first 
ruptey. This decision was followed in 
Ex-party Watson (2). It was followed 









| (G. P. 186; 15 O. B. (x. s.) 669; 9 L. T. 
28. 
79 (0. D.) XII P. 380, 
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also in the Bombay case, Dossa Gopal v. 
Bhanji Damji (8), in which the Bench held 
that there-was no reason why an insolvent 


_under the Indian Insolvency Act (Statute 


ll and 12 Vic. C. 21), who had only obtain- 
ed his personal discharge under section 47 
should not subsequently be again adjudicat- 
ed an insolvent on the petition of a creditor. 

The present case is different inasmuch 
as the petitions in both the first insolvency 
and the second insolvency are filed by the 
debtor. But we can find nothing in the 
Indian Insolvency Act or in the new Act of 
1909 which prevents an undischarged debtor 
from filing a fresh petition in respect of fresh 
debts. The appeal is opposed by only one cre- 
ditor for Rg. 200, the total amount of indebt- 
edness being Rs. 3,495 and the learned Advo- 
cate for this creditor is unable to cite authority 
in support :pf the Judge’s order. The power 
conferred by section 15 of the Act of 1909 
is discretionary but we are of opinion that 
the reason given by the learned Judge for 
refusing an adjudication in this case is not a 
valid reason. We, therefore, allow this 
appeal and direct that an order of adjudica- 
tion shall be passed. Appellant’s costs will 


be borneby theopposingcreditor. Advocate’s 
fees two gold mohurs. 
Parlett, J.—I concur. 
Appeal allowed. 


(3) 26 B. 171. 


(s. c. 4 Bur. L. T. 87.) 

LOWER BURMA CHIEF COURT. 
CRIMINAL APPEAL No. 12 or 1911. 
February 17, 1911. 
Present:—Mr. Jústice Twomey. 
™ R. S. OHARI—APPELLANT— ACCUSED 
VveETSUS 


EMPEROR— RESPONDENT, 

Burma Gambling Act (I of 1899), ss. 3, 7, 12— 
“Common gaming house’—Presumption under s. T— 
Whether rebutted by circumstances—Revision— Power to 
interfere with sentences of persons who have not appealed. 

Where there is no independent evidence as to the 
actual taking of the commission by the accused and 
the conviction of the accused rests on the bare pre- 
sumption coupled with the discovery of the instra- 
ments of gaming under section 7 of the Burma Gambl- 
ing Act, it is necessary to consider very carefully. 
whether the legal presumption is rebutted by the' 
circumstances of the case and by the evidence pro- 
duced for the defence. 


In exercise of its revisional jurisdiction, the High 
Court can, on the appeal of one accused, deal with 
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the sentences passed on the other co-accused who 
have not appealed. 


Appeal from the order of the Eastern Snb- 
Divisional Magistrate, Rangoon, passed in 
Criminal Trial No. 658. of 1910; convicting 


` the accused under section 12 A of the Burma 


Gambling Act’ and sentencing him to a fine 
of Rs. 51 or in default ‘three weeks’ rigorous 
imprisonment. 

Mr. Lambert, for the Appellant. 

Mr. Rutledge, for the Respondent. 

Judgment.—the appellant isa law- 
yer’s clerk living in Mogul Street. The 
Superintendent of Police received informa- 
tion that the anpellant’s abode was “a com- 
mon gaming house” and issued a search 
warrant under the Gambling Act. The.place 
was entered by the Police about 7-30 one 
evening and the appellant and six other 
persons were found seated in a ring round a 
carpet. Some of them had cards in their 
hands and theré were more ecards on the 
carpet.’ Rupees 3 odd in cash was also 
found ou the carpet and several of the 
men had heaps of cowries in front of them 
while the appellant had in front of him a 
small tin box containing Rs. 24. It is not 
disputed that the appellant was playing cards 
with some of the other men for money. But 
itis denied that any commission was taken 
by the appellant: or that the place was in 
any respect a ‘common gaming house” as 
defined in section 3 of the Gambling Act. 
The warrant was regularly issued and there 
was no irregularity in the manner of its exe- 
cation. There can be no doubt that the 
presumption set out in section 7 of the Act 
arose in the case. It is, however, one of those 
cases in which there is no independent evi- 
dence as to the actual taking of commission. 
The conviction of the appellant and his 
companions rests entirely on the bare presump- 
tion under section 7 coupled with the dis- 
covery of instruments ‘of gaming under the 
warrant. In such cases it is necessary to 
consider very carefully whether the legal pre- 
sumption is rebutted by the circumstances of 
the case and by the evidence produced for 
the defence. 


Several of the six persons who were found 
in the appellant’s room were inmates of the 
same house. The others, state that they had 
come to the appellant on business of various 
kinds and there is no special reason for dis- 
crediting their statements as the appellant 


. 
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isa lawyex’s clerk and the hour was not 
late. 

TLe prosecution evidence shows that only 
some of the six persons were actually play- 
ing, the others being presumably mere 
onlookers. 

The game played was a variety of Vrag 
which is not commonly a game played by a 
large number of players. Apart from the 
artificial presumption under section 7 of the 
Act, the circumstances do not prima facie 
suggest that there was anything more than a 
friendly game of cards in which the appellant 
as host took an equal chance of profit or loss 
with his guests. The appellant called several 
apparently respectable persons of his ac- 
quaintance who frequently played cards at his 
house and who stated that no commission 
was taken by the appellant on these occa- 
sions. The Sub-Divisional Magistrate con- 


sidered that the statements of these witnesses -` 


were unreliable but has given no reason for 
this opinion. 

It appears to me that in the absénce of 
any independent evidence to strengthen the 
presumption under section 7, it-must be held 
that the presumption is not in acéordance 
with the probabilities of this particular case 
and that it is rebutted by the evidence for 
the defence. 

The conviction under section 12 of the 
Gambling Act and the sentence are set aside 
and the fine of Rs. 51 paid by the appellant 
will be refunded to him. -The cash, ete., 
taken from him at the time of the raid will, 
also be returned to him. WA 

The sentences imposed on the remaining 
six accused under section ll of the Gamb)- 
ing Act were also appealable under the ruling 
in Ba Thaw v. King-Emperor (1). ‘But they 
were apparently not aware of this and they 
did not appeal. It seems right in the cir- 
cumstances that the sentences On these six 
persons should be dealt with in revision. 

In exercise of the revisional powers of the 
Court and for the reasons set forth above, I 
set aside the convictions and sentences of the 
remaining six accused and direct that th 
fines of Rs. 15 each paid by them shall bi 
refunded and that any cash ete. confisca, 
from them shall also be restored. 


(1) 4L. B. R. 354; 9 Cr. L.J. 356. 
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SOMASUNDARAM CHETTY t. MUTAU VEERAPPA CHETTY. 


(s. c. 4 Bur, L. T. 89.) 

LOWER BURMA CHIEF COURT. 
Civit REGULAR No. 419 or 1908. 
March 80, 1909. 

Present:—Mr. Justice Bell. 

A. R. A. R. S. M. SOMASUNDARAM. 
CHETTY— PLAINTIFF 
versus 
S. M. R. M. MUTHUVEBRAPPA 
CHETTY— DEFENDANT. 

Attachment before judgment of property situate out- 
side the Courts jurisdiction ~ Allowable under the new 
Code— Civil Procedure Code (Art V of 1908), ss. 46 
and 188, O. XXXVII, r. 5--Civil Procedure Code (Act 
XIV of 1882), ss. 483, G43. 

Though the property, referred to in clause (b) of 
Order XXXVIII, rule 5 of the new Civil Procedure 
Code, must be property within the local limits of the 
Court’s jurisdiction, no such restriction isimposed with 
regard to the property mentioned in clause («). The 
rule clearly permits the attachment before judgment 
of property situate either within or without the legal 
limits of the Court's jurisdiction. 

The removal from the new rule of this restriction 
as to the locality in which property capable of being 
attached under it must be situate, which there was 
in the corresponding section 483 of the old Code, has 
altered the law. 3 


Judgment. —The plaintiff in this case 
applied to the Court fer an order that the de- 
fendant should furnish security for theamount 
of his claim and cosis and that in the mean- 
time there should be a conditional attachment 
of a quantity of baskets of paddy lying at a 
place within the jurisdiction of the District 
Court of Pegu and, therefore, outside the 

local limits of the Original Civil jurisdiction 

of this Court. On this, notice was issued 

lhe defendant to comply with or show cause 
agaiqst ihe erder asked for and a conditional 
order Nas passed under Order XX XVIII, rule 
5, read with section 135 of the new Code a copy 
of which has been sent to the District Court 
of Pegu. he defendant now comes in and 
raises the preliminary objection that upon 
the view cf the law taken by this Court no 
such order as the one asked for can be made. 
He relies on the decision of the special Court 
passed before the Chief Court was created 
in A. M. Madar Satb Bres. and Coy. v. Mcona 
Abdul Kassim (1) and the judgments of this 
ourt in N, Pannu Thevappa vy. Satha Cheily 
Strasaumy Sitia v. Sulatman 
odit Parek (3). On the other side, it 
nded that the law has been altered by 


. 310. 
` 255. 


the new Code of 1908 and that these rulings 
which proceeded upon the Code of 1882 are 
no longer in force. It appears that there 
are also rulings of the High Courts of Madras 
and Bombay to the same effect as those of 
this Court while ihe High Court of Calcutta 
has the contrary view even under the old 
Code. As the rulings of this Court are 
binding upon me, I do not propcse to refer 
to the Calcutta ruling and wi)l confine myself 
to the rulings of this Court and of the High 
Courts of Bombay and Madras. In additicn 
to the arguments which he based upon these 
decisions regarding the Code of 1882, Mr. 
Bannerji has also referred to decisions upon 
the provisions of the older Procedure Cedes of 
1853 and 1877 as showing that the view 
urged by him is the correct one. 


For the present I will deal with the Code 
of 1882. Thesections of that Code which 
are material are secticns 483 and 648. 
Section 483 lays down that if the plaintiff 
satisfies the Court that the defendant with 
intent to obstruct or delay the execution of 
any decree that may be passed against him 
(a) is about to dispose of the whole or any 
part of his property or to remove the same 
from the jurisdiction of the Court in which 
the suit is pending or (b) has quitted the 
jurisdiction of the Court leaving therein 
property belonging to him, the plaintiff may 
apply to the Court to call upon the defendant 
to furnish security to satisfy any decree 
that may be passed against him in such 
suit and on his failing to give such securily 
to direct that any portion of his pro- 
perty within the jurisdiction of the Court 
shall be attached until the further order of 
the Court. Section 648 provides that where 
any Court desires that any perscn shall be ar- 
rested or that any property shall be attached 
under any provision of this Code not relating 
to the execution of decrees, and such person 
resides, cr properly is situate, outside the 
leeal limits of its jurisdicticn, the Court 
may in its disereticn issue a warrant of 
arrest or make an order of attachment and 
send a copy of such crder to the District 
Court within the local limits cf whose 
jurisdicticn the perscn resides or property 
is situate and it then lays down the pro- 
cedure to be follewcd by that Court in arrest- 
ing tle perscn cr at‘iching fhe property ard 
soforth. Section 648 has been re-enacted in 
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the new Code as section 136. I donot think it 
is necessary to set out the language of sec- 
tion 136 as, for the present purpose, it is sub- 
stantially the same as that of the old section. 
Section 433 reappears as Order XXXVIII, 
rule 5. That rule provides that where a 
Court is satisfied that the defendant with 
similar intent to that mentioned in section 
433 (a) “ is about to dispose of the whole 
or any part of his property or (b) is about 
to remove ‘the whole or any part of his 
property from the local limits of the jurisdic- 
tion of the Court, the Court may direct the 
defendant either to furnish security to produce 
and place at the disposal of the Court, 
when required, the said property or the 
value of the same or such portion thereof 
as may be sufficient to satisfy the decree 
or to appear and show cause why he should 
not furnish security.” It further provides 
that ordinarily the plaintiff must specify 
the property required to be attached and 
that the Courts may in its order 
direct the conditional attachment of the 
whole or any portion of the property so 
specified. 

lt will be noticed that though the 
property referred to in clause (b) of this 
new rule must be property within the 
local limits of the Court’s jurisdiction, no 
such restriction is imposed with regard to 
the property mentioned in clause (a). In 
other words, on the face of it, this rule 
clearly permits of the attachment before judg- 
ment of property situate either within or 
without the local limits of the Court’s 
jurisdiction. The question is whether the 
removal from the new rule of this restric- 
tion as to the locality in which property, 
capable of being attached under it, must be 
situate, which there was in the correspond- 
ing section of the old Code, has altered the 
‘law as laid down in the judgments above 
referred to. In my opinion it has. The 
reasoning in all these judgments may be 
summarised as follows: Section 648 itself 
does not confer upon the Court any power 
to attach property. It merely prescribes the 
procedure to be followed in cases where pro- 
perty outside the local limits of the Court’s 
jurisdiction is ordered to be attached under the 
powers conferred upon the Court by other 
sections of the Code as the power of attach- 
ment conferred by section 483 is explicitly 
limited by the language of that section to pro- 


perty within such local limits and section 638 
does not itself enlarge the powers of the 
Court. The provisions of section 648 can 
have no application to a case in which 
the power to attach is conferred only by 
the restricted provision of section 483. It 
seems to me, therefore, that the existence 
of the restriction as to locality expressly set 
out in section 483 is the basis upon which 
all the decisions under the Code of 1882 rest 
and that now as this restriction has been 
removed by the Legislature in enacting 
Order XXXVIII, rule 5 the same line of 
reasoning which was adopted in dealing with 
cases under the Code of 1882 necessarily leads 
one to the opposite conclusion to that to 
which it formerly impelled the Courts, riz., 
that section 136 applies to cases under Order 
XXXVI, rule 5, and provides the pro- WA 
cedure by which attachment under th 
rule in the case of property outside the local 
limits of the jurisdiction of the Couré“is to 
be effected. I may remark, thoughit is not 
necessary for my decision, that it is not sur- 
prising that the Legislatureshould have so ex- 
tended the power of attaching property before 
judgment, as by section 46 of the new Code 
it has similarly conferred upon the Courts a 
power which they have not hitherto possessed 
of promptly issuing what ‘realy is an 
interim attachment after judgment of pro- 
perty situate outside the local limits of their 
jurisdiction, 

Considering, therefore, the language of 
these two Codes alone, I think it clear that 
the Court now has power to make an attach- 
ment such as the one now in question. Tb 
has, however, been argued that the above 
reasoning based or the removal, from-what was 
section 483, of those words which limit the 
proparty therein mentioned to property 
within the jurisdiction is shown to be 
erroneous by decision on the older Codes in 
which the language of the corresponding 
sections was general and was not limited to 
property within the jufisdiction. 

I will deal first with the Codeof 1859. Sec- 
tion 81 of that Code which corresponds to t} 
late section 483 gave power in a si 
case to attach “any property movea, 
immoveable belonging to the def 
Phear, J, in the case of Balaram, 
E. R. Solano (4), held that se 
not authorise the Court to 

(4) 8 B. L. R. 335. 
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outzide the local limits of the Court's juris- 
diction, but shis reason was that ‘express 
words are necessary in order to give to a 
Court of locally limited jurisdiction a power 
‘of action beyond its local limits, : ‘and that 
he saw” nothing in the act to indicate that 
the Ligislature intended an extra-jurisdiction 
power of attachment to be given to a local 
Court before judgment.” Here, however, I 
think thatsuch an intention is shown quite 
clearly by section 136 when read with Order 
XXXVIII, rule 5. There was no provision in 
the Code of 1859 similar to the present 
section 136. 

Then, as regards,the Code of 1877, it is 
true that Pontifex, J., held, in the case of 
Kedar Nath Dutt v. Seena Veyana Rana 
Luchuman Ohetty (5), that the words “any 
portion of his property” in the latter part 
of section 483 refer only to property within 
the jurisdiction of the Court in which 
the suit is pending. But if that decision 
be looked at, ‘it will be seen that the learned 
Judge proceeded on the ground that the word 
“property” in the latter part of the section 
meant the property mentioned in the first 
part of the section in clause (a) 2. e., pro- 
perty within the jurisdiction of the Court, 
That restriction no longer exists in the early 
part of the present Order XXXVIII, rule 5. 

Tt seems to me, therefore, that the Court 
has jurisdiction to make such an order as 
the one now asked for and I will consider 
this application on the merits. 

(5)1C. L. R. 336. 
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(s. c. 4 Bur. L. T. 91.) 
LOWER BURMA CHIEF COURT. 
FULL BENCH. 
GKIMINAL, APPEAL No. 252 cr 1910. 
: February 20, 1911. 

Present: —Sir Charles Fox, Kr., Chief 
Judge, Mr. Justice Hartnoll, Mr. Justice 
Ormond and Mr. Justice Twomey. 
EMPEROR— APPELLANT 
versus 
KAN HAW AND OTHERS— RESPONDENT, 

Burma Gambling Act (I of 1869), s. 7—Criminal 


dure Code (Act V of 1898), s. 103—Search—Wurd 
n and Biock-Elders not qualified to be witnesses 











ull Bench( Ormond, J. dissenting): 

ià “respectable inhabitants” in section 103 
1 Procedure Code should not be con- 
ward headmen and block-elders who 
a Deputy Commissioner. 
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King-Emperor v. Kwe Haw, 4 L. B. R, 218; 14 Bur. 
L. R. 81; 7 Cr. L. J. 479, followed. 2 ; 

Per Twomey, J. —“Respectability” in this context 
means much the same thing as impartiality, the 
presumption being that all respectable people are 
prima facie impartial. There is no sufficient reason 
for holding that ward headmen asa class should not 
be regarded as impartial. The genesis of the 
presumption under section 7 of the Gambling Act is 
traceable not to the respectability or impartiality 
of the persors who witnessed the search but to the 
sufficiency of the grounds on which the warrant was 
issued under section 6 coupled with the finding of 
cards or other instruments of gaming in the place 
searched. 

-Paw Yav. King-Emgeror, U. B. R. (1908) Gamb. 
l; 8 Cr. L. J. 413, followed. 

Per Hartnoll, J.—As the duties of the ward head- 
men and block elders appointed under the Lower 
Burma Towns Act, 1892, or the Burma Towns Act, 
1907, include duties which relate to the prevention of 
certain offences and the discovery of crime and as it 
is part of their duty to assist all Officers of the 
Government in the execution of their public duties, 
they are not such persons as the Legislature con- 
témplated should be called as witnesses within the 
meaning of section 103 (1) of the Code of Criminal 
Procedure. 

Per Fox, C. J—The ward headmen and the block- 
elders, although appointed by a Deputy Commissioner, 
having thesame duties to perform as wardmen ap- 
pointed by the Commissioner of Police, Rangoon, are 
not qualified witnesses to the search under section 
103 of the Code of Criminal Procedure which applies 
whatever the offence may be and is notconfined to 
searches under the Gambling Act. : 


Per Ormond, J—The witnesses toa search should 
not be policemen but there is no necessity to further 
limit the words “respectable inhabitants”. ‘Ward 
headmen and block-elders are not „policemen. The 
appointment or selection of tho witnesses rests with 
the Officer or person conducting the search and if the 
selection is not bona fidethe Court will have no diffi- 
culty incoming to the conclusion that there was no 
entry or search within the meaning of the Burma 
Gambling Act or the Code. 


Appeal against the order of acquittal of an 
offence punishable under sections 11 and 12, 
Gambling Act, passed by the District Magis- 
trate, Amherst, in Criminal Appeal No, 42 of. 
1909 from the order of the Township Magis- 
trate of Moulmein in Criminal Regular Trial 
No. 136 of 1909. 

Mr. Godfrey, forthe Appellant. 

Judgment. 


Ormond, J.— The Full Bench case of King- 
Emperor v. Kwe Haw (1) decided that (i) in 
the case of instruments of gaming being 
“found” (or produced) in any house, ete. 
without any actual search being made, the 
presumption under section 7 of the Burma 
Gambling Act does not arise unless the en- 


(1) 4 L. B. R. 213; 14 Bur. L. R. 81; 7 Cr. LJ, 479, 
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try into the premises was made in the pre- 
sence of two or more, respectable inhabi- 
tants of the locality within the meaning of 
section 103 of Criminal Procedure Code, 
and (i) that ward headmen in Rangoon 
are not competent to be witnesses of a search 
under that section, inasmuch as “they are 
appointed by the Commissioner of Police. 
The question in. this appeal is whether 


the words “respectable inhabitants” in sec- 


tion 103 of the Code should be construed 
so as to exclude ward headmen and block- 
elders who are appointed by the Deputy 
Commissioner? Sections 96 and 100 of the 
Code apparently contemplate the possibility 
“of searches being made by persons other 
than Police Officers, and section 103 applies 
to such searches ; but all searches under the 
Code are made either by the Police or with 
their assistance. That being so when the 
law requires the presence of two or more 
/respectable inhabitants of the locality to 


|| witness a poliée search, there is a necessary ` 


implication, I think, that the witnesses 
should not be policemen. After carefally 
` considering the reasons for 
of the learned Chief Judge in the Full 
Bench case, I regret that I eannot accept 
them so as to further limit the words res- 
pectable inhabitants. I think thera is no 
necessity for doing so. The appointment 
or selection of the witnesses rests with the 
Officer or person conducting the search; and 
if the selection is not bona fide, the Court 
would have no difficulty in coming to the 
conclusion that there was no entry or search 
within the meaning of the Burma Gambl- 
ing Act or of the Code. Ward headmen 
and block-elders are not policémen and would 
not be actuated by the sate motive, as the 
Police might be Żor obtaining convictions 
in gambling prósecutions. I think it would 
be incongruous for a Police Officer to be 
able to appoint the witnesses for his search 
and yet, because ward-headmen or block- 
elders have been appointed to their offices 
by Government and are already under the 
obligation in other “matters of assisting the 
Police, that he should be precluded from 
appointing them his witnesses of the search, 
The idea of requiring the witnesses to ba 
respectable inhabitants of the locality is 
intelligible not only on the ground of con- 
venience, but because of the ignominy that 
should attach toa false witness who assists 
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in a false search, the falsity of which would 
in all probability be known amongst the 
neighbours. And this sanction would apply 
equally in the case of ward-headmen and 
block-elders as in the case of any other res- 
pectable inhabitants of the locality. 

I may add that, in my opinion, a Govern- 
ment official whom the Court has reason to 
distrust, would not bea “respectable” inhabi- 
tant within the meaning of the section, 

I would allow the appeal and confirm 
the findings and sentences of the Township 
Magistrate. 

Towmey, J.—There can be no doubt that 
this Court is competent to interpret such 
wide expressions as “respectable inhabitants” 
in section 103, Criminal Procedure Code, 

In doing so, the Court should have regard 

to the object of the enacbment and should “~ 
apply that interpretation which ig best cl 
culated to give effect to the intentions ofthe 
Legislature. The object of the Legislature 

in this matter, as pointed out by thé learned 
Chief Judge in the case of King: Emperor v. 

Kwe Haw (1), is clearly that: the Court 
may not have to rely solely on Police evi- 
dence as to incriminating discoveries made 

but may have also’ 

the statements of independentinipartial neigh- 
bours as to What articles were found and 
where and-when. It is manifest that the 
object gf this provision would: be defeated êh 
if the searching Officer had only to call | 
ea other policemen to witness his proceed- 
isgs. Clearly, therefore, policemen, however 
respectable, cannot be regarded as “respect- 

able inhabitants” under section 103. Again 

if the witnesses called in happened to be 
personal enemies of the man whose house - 

is searched, their impartiality ‘might be im- 
pugued on that score, however high their 
standing might be in the neighbourhood. 
In short I think it may be said that res. 
pectability in this context means much the 
same thing as impartiality, Impartiality 
is what is wanted, the presumption being 
that all respectable inhabitants are prima facie 
impartial. | 

But I think the case of ward head 
is clearly distinguishable from that of 
men. I adhere to the following 
which I made in the Upper B 
Paw Ya v. Ring-Emepor (2) :— 









(2) U. B. R. (1908) Gamb. 1; 8 
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grounds for issuing a search warrant and if 
(2) cards or other instruments of gaming 
are actually found in the house. The pro- 
visions of section G sub-section (3) are 
intended merely to ensure that the Police shall 
not pretend they have found cards, etc., when 
they have not really found them. Without 
doubt, the application of section 7 may cause 
very great hardship if the Officer who issues 
the warrant does so on insufficient grounds. 
It is his action in issuing the warrant which 
lauuches the presumption. The law is a hard 
one, but I do not- think the Courts should 
go out of their way to soften its effect by such 
devices as holding that a ward headman is 
not a respectable inhabitant of his ward. 

In cases where the offence under the 
Gambling Act, rests upon the bare statutory 
presumpton under section 7, the Magistrate 
should, in my opinion, consider most carefully 
whether the presumption is rebutted by the 
circumstances of the case and by the 
evidence called for the defence. In the 
present instance, there was no independent 
evidence as to the house being a common 
gaming house. The evidence of the 
accomplice Sullivan is not trustworthy. The 
case for the prosecution rested entirely on the 
prosecution which arose onder section 7 
coupled with the finding of cards, ete. On 
the other hand,. there was for a defence a 
good deal of evidence, some of it apparently 
independent, showing that the house owner 
was not in the habit of taking commission. I 
consider that this evidence was in the circum- 
stances sufficient to rebut -the presumption 
under section F and I would, therefore, 
dismiss the’appeal. 


Hartnoll, J.—In the present case one of the 
witnesses to tlie search seems to have been an 
elder of a block appointed by the Deputy 
Commissioner under the provisions of the 
Lower Burma Towns Act, 1892, orthe Burma 
Towns Act, 1907, and the other either a ward 
headman or an elder of block—it is not clear 
which— appointed under one of the same Acts. 
As I adhere to the opinions expressed in my 
judgment in the case of Emperor v. Kwe Haw 
(1), the only point of law which arises for deci- 
sion in the present case is whether a headman 
of a ward or the elder of a block appointed by 
a Deputy Commissioner under the provision 
of the Lower Burma Towns Act, 1892, or the 
Burma Towns Act, 1907, isa respectable: in- 
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habitant within the meaning of -clause 1 of 
section 103 of the Code of Criminal Proczdure. 
As the elder of a block is the assistant of the 
headman of a ward, I think that they may 
both be put into the same category, 


Iu writing my judgment in the case of 
Emperor v. Kwe Haw (1), I expressly confined 
ib to headmen of wards in the city of Rangoon, 
as they differ materially in their appoint- 
ments as compared with such headmen 
appointed for towns outside Rangoon. Héad- 
men of wards iu the city of Rangoon are 
appointed by the Commissioner of Police for 
the same city whereas headmen of wards for 
towns other than Rangoon are appointed by 
the Daputy Commissioner. "It is clear that 
for towns other than Rangoon an important 
factor for holding that such headmen are not 
such persons as are contemplated by section 
103 (1) ceases to exist, or in their ap--“ 
pointmeats, they ara independent of the 
polices, In respect of ward headman’ for 
towns other than Rangoon the question 
seems to me to be a very difficult one to 
decide. There is no doubt as fo the general 
respectability of the geat majority of ward 
headmen or block-elders- throughout Lower 
Barma. As regards their appointment and 
asto who are consulted with respect to it, the 
practice must vary according to the custom 
of each Deputy Commissioner. I have 
known cases in which the Superintendent of 
Police is consulted in the matter as far as I 
remember. Again different ward headmen 
take varying degrees of interest in police 
matters, I*have known men who practically 
take no interest in such matters; whereas some 
others have been most energetic and some 
of these have made a point of getting 
certificates from senior officers ixclusive of 
Police Officers relating to the different cases 
iu which they have been concerned and show- 
ing the part they have taken and what praise 
and credit is due to them accardingly. Such 
men are much to be commended from an 
executive point of view as itis part of their 
duty to keep their charges in order ag far as 
the public peace and welfare is concerned; but 
when the object of the Legislature in requi 
ing witnesses to searches is considered 
becomes questionable as to whether suc 
would be such witnesses as are conte 
by section 103 (1) of the Code of 
Procedure, Where ward headmen 
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zeal in police mabters the general question 
of their partiality atonce comes into considera- 
tion. Ibis difficult to lay down that where- 
as one ward headman may ba a witness as 
contemplated by section 103 (1) of the Code 
of Criminal Procedure, another is not; 
and it would seem advisable to lay down one 
general rule for ward, headmen and block- 
elders as a class. It seems to me to be beyond 
doubt, that it was the intention of the’ Legis- 
lature to ensure that two independent and 
impartial persons should be required as 
witnesses to searches so as to guard as far as 
possible against wrong doing, and in constru- 
ing this provision of law it would appear to be 
right to ensure to the subject that the full 
intention of the Legislature is carried out. In 
that the duties of ward headmen and block-el- 
ders appointed under the Lower Burma Towns 
Act, 1892, or the,Burma Towns Act, 1907, 
‘fnelude duties which relate to the prevention 
of certain offences and the discovery of crime 
and that it is part of their duty to assist all 
Officers ofthe Government in the execution 
of their public duties, 1 would hold that they 
are not such persons as the Legislature con- 
templated should be called as witnesses 
within the meaning of section 103 (1) of the 
Code of Criminal Procedure. 

That being: so, I would bold that in the 
present case the presumption under section 
7 of the Burma Gambling Act does not arise. 
Without that presumption, there is not 
sufficient trustworthy evidence to support a 
conviction. 

I would, therefore, dismiss the appeal. 

Fox. C,J.—So far as the question whee 
ther the presumption laid down in section 
7 ofthe Burma Gambling Act was pro- 
perly applicable is involved, this case does 
not appear to me to be essentially differ- 
ent from the case of King-Empercr v. 
Kwe Haw (1). The witnesses to the 
search by the police were in this case 
a headman of a ward and an elder of a 
plock appointed by the Deputy Commis- 
sioner of the District. The duties of these 
Officials are set out jn the Burma Towns 
One of the duties of a head- 
n of a ward is to commuuicate to the 

e information which he may obtain 
ing the commission of offences. He 
required to give information re- 
offence: whatever. He is also 
ict the Police in investigation 
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of offencas, to arrest offenders, and to per- 
form many other services iu the public 
interests. An elder of a block is bound 
generally to assist the headman of the ward. 
By tho nature of their duties such Officer 
must be brought intò close contact with the 
Folice and mush, as a general rule, ach in 
unison with them towards -the same ends. 
This tomy mind disqualifies them from the 
position of being witnesses to searches by 
the Police. 

In considering who were intended to be 
chosen as witnesses by a Police Officer or 
other person authorised to make a search 
under section 103 of the Code of Criminal 
Procedure; consideration carnot be confined 
to searches under the Gambling Act. The 
section of the Code contains the general 
provisions for searches and applies what- 
ever the offence may be. It is, therefore, 
of great importance that the intentions of 
the Legislature; as far as they can be gather- 
ed, should be carried out to the fullest 
extent, especially if the provision requiring 
avy one autkorised to make a search ina 
place tn take with him two or more respect- 


able inhabitants ofthe locality to witness 
the search is one adopted for the benefit 
of the person whose place is to be 


searched. 

Tt could scarcely have been contemplated 
by the Legislature that this provision would 
be. satisfied by the searching Officer taking 
with him two of his ordinary assistants in 
his work. 

Tt must not be overlooked that the Legis- 
lature has also provided that the persons 
called to be witnesses of the search should not 
ordinarily be required to attend the Court 
as witnesses of the search. This seems to 
show that what the Legislature aimed at 
was wiinesses of not only respectability but 
of absolute impartiality so that no reason- 
able person whose place was searched in 
their presence would question the bona fides 
of the finding of articles entered in a 
list signed by. tiem as found on the 
premises. 

In the case of King-Hmperor v. Kwe Haw 
(1), I stated my views regarding ward head- 
men appointed by the Commissioner of 
Police, Rangoon, not being qualified witnesses 
to searches. The ward headmen and the 
block-elders in the present case having the 
same duties to perform although appoint- 
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Mr. P. B. Shingne, for the Accused. 
Mr. G. S. Rao, Government Pleader, for the 
Crown. 


Judgment. 


Chandavarkar, J.—Clause 3 of section 123 of 
the Criminal Procedure Code provides :— 

“Such Court after examining such pro- 
ceedings-and requiring from the Magistrate 

“any further information or evidence, which it 
thinks necessary, may pass such order on the 
case as it thinks fit”. 

The words are wide enough to give dis- 
cretionary power to the Sessions J udge or the 
High Court, as the case may be, to deal with 
the case on the merits and pass such order as 
the circumstances of the case, in his opinion, 

. may require. : 

We must, therefore, make the rule absolute 
and ask Sessions Judge to deal with the 
matter, having regard to this order. 

Heaton, J—I agree to the proposed order, 
‘Unless the words used in section 123 of the 
Criminal Procedure Code are intended to 
confer on Court of Session power to go into 
the merits in a case of this kind, and, indeed, 
unless they require it to go into the merits, if 
any point is raised which involves the 
merits, I am unable to understand what 
these words mean. Itis true that section 
406 provides that an appeal lies to the Dis- 
trict Magistrate. But I think thatthe Ses- 
sions Judge is wrong in arguing that although 
he himself might make an order under sec- 
tion 123, the order requiring security would 


still be the order of the Magistrate, and would ` 


still be open to appeal to the District Magis- 
trate under section 406. It seems to me 
that when the Sessions Judge has dealt with 
a case under the provisions’ of section 123, 
the order passed by him, whatever it may be, 
becomes the order in the case; and there is 
no longer an order by a Magistrate made 
under section 118, which can be the subject 
of an appeal to the District Magistrate. 


Therefore, the Sessions Court is the only 
Court which has the power to deal with these 
cases; and being that only Court it must go 
into merits if required; and if the Judge is 
to go into the merits, he is bound, accord- 
ing to the general principles of justice which 
are applicable in British India, io give the 
person affected by the order an opportunity 
of being heard. 
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< Therefore, I consider that the Rule must be 
made absolute. 
Rule made absolute. 





(s. c. 18 Bom. L. R, 207.) 
-BOMBAY TIGH COURT. 

Civin APPLICATION No. 222 or 1910. 
February 7, 1611. 
Present:-—Sir Basil Scott, Kr., Chief Justice, 

and Mr. Justice Batchelor. a 
SOMCHAND BHIKHABHAI~—Appricant 
versus : 
CHHAGAN LAL KHUBCHAND— 
OPPONENT. 

Civil Procedure Code (Act'V of 1908), ss. 92, 93— 
Collector—Powers cannot be exercised by his subor- 
dinates. 

The duties which are imposed upon a Collector by Lo 
Government Resolution under section 983 of tho Coda 
are duties of a very special nature, and cannot bo 
discharged by his subordinates notwithstanding that 
they are discharging the functions of a Colléctor 
in revenue matters. - 

Application under Hxtraordinary Juris- 
diction, -against the decisicn „of the Dis- 
trict Judge, Breach, in Suit-No. 10 of 1916, 

Mr. G. K. Parekh, for the Applicants. 

Mr. L. A. Shah, for the Opponents. 

Judgment.—This suit was filed in 
the District Court of Broach, ostensibly under 
the provisions of section 92 of the Civil Pro- 
cedure Code, by certain persons interested 
ina certain charity property situatie within 
the jurisdiction of that Court. Being a suit 
in the mofussil the consent of the Advocate- 
General was not necessary provided the con- 
sent of a Collector, or other officer of 
the Local Government, authorized pre- 
viously by the Local Government, had been 
obtained. ; 

The plaint bears the endorsement: ‘Per. 
mission is granted under secticns 92, 98 
of the Civil Procedure Cede. G. Wiles, for 
Collector.” : 

Now the person authorized by Government 
Resolution to consent to the institution of 
suits in the District of Broach is the Col- 
icctor; and Mr. Wiles, who is the Assistan 
Collector, appears to have made the endor 
ment on the assumption that the Coll 
being ill he was entitled to discha 
his furcticns. 

The duties which are imp 
Collectors by Goverrment Res 
section 93 of the Code are du 
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special nature, the discharge of which often 
requires serious consideration, and we have 
not been referred to any authority to justify 
the argument that where these duties are 
imposed upon the Collector they may be dis- 
charged by his subordinate. 
Objection was taken on behalf of the de- 
fendants to the suit as not having been 
authorized by the proper officer. The District 
Judge, however, came to the conclusion that 
because Mr. Wiles, as Assistant Collector, 
was discharging the functions of the Col- 
lector under the provisions of section 11 
of the Land Revenue Code in revenue 
matters, he was, therefore, entitled to dis- 
charge his functions with reference to 
' suits filed under section 99 of the Civil Pro- 
cedure Code. 
In our opinion this is an erroneous view, 
\ and the learned Judge, in entertaining: the 
Suit in face of the objection, acted illegally in 
the exercise of his jurisdiction. i 
We accordingly order the Judge to reject 
the plaint under rule 11, Order VII, of the 
Civil Procedure Code. The opponents must 
pay the costs of this application. 


SM 


Rule made absolute. 


(s. c. 13 Bom. L. R. 209.) 
BOMBAY HIGH COURT. 
CKIMINAL Revision No. 419 or 1910. 
March 6, 1911.. 

Present:—Sir N. G. Chandavarkar, KT., 
Judge, and Mr. Justice Heaton. 
EMPEROR— COMPLAINANT 
VEISUsS 
‘NOOR MAHOMED SULEMAN—ACCUSED. 

Penal Code (Act XLV of 1860), ss. 283, 114— 
Obstruction—Public street—Householder—Reasonable 
right to carry on trade—Rest. 

Ordinarily, every shop-keeper has a right to exhibit 
his wares in any way he likes in his shop, but he 
must exercise the right so as not to cause annoyance 

or nuisance to the public. 

The manner of the exhibition complained of asa 
muisance must be necessary for the purposes of 
business inthe sense that without it the business 
uld not be carried on reasonably. 

n a case of doubt or difficulty, the private 
able right of a house-holder to carry on his 
must yield to the public right of user of the 














‘on for revision from conviction 
recorded by the Chief Presi- 
te of Bombay. 
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Mr. Lowndes, with him Mr. V. F. Vicajt, 
for the Accused. 

Mr. G. S.- Rao, Government Pleader, 
for the Crown. ; 

Judgment.—the facts of this case 
are shortly these. The petitioners, manager 
and servant respectively of a toy shop in 
Shekh Memon Street, exhibited in the 
windows of the shop, overlooking the public 
road, certain clock work toys during the last 
Diwali festival. The result of the exhibition 
was that thousands of people collected, on 
the road to witness the toys. The Magis- 
trate finds on the evidence that there were 
dangerous rushes in consequence; people were 
knocked down; and great obstruction and 
danger were caused to those using the 
road. The petitioners were asked by the 
Police to stop the exhibition but they would 
not obey. 

There can be no doubt upon these findings 
on the evidence that there were obstruction, 
danger, and injury to the persons using the 
public way which amounted to a public 
nuisance. 

The only question is, whether that nuisance 
was caused by the petitioners. 

The efficient cause of the nuisance was 
the act of the petitioners. It consisted in 
the manner in whica they worked the toys 
in their shop; their object was to attract a 
crowd; they knew that a crowd would 
be, and asa matter of fact was, attracted 
by what they did, and they must. be 
regarded as having intended that con- 
sequence. It follows that the nuisance was 
caused by them. 

But itis urged that what they did was in 
the course of reasonable user of their business 
on their own premises. The question of reason- 
able user is one of time, place, and circum- 
stance. It must be decided with reference 
to all the facts of the case in which it 
arises. Ordinarily, every shop keeper bas 
aright to exhibit his wares in any way. he 
likes in his shop, but he must exercise the 
right so as not to cause annoyance or nuisance 
to the public. As was said by Romer, L. J., 
in Atlorney-General v.- Brighton and Hove 
Co-operative Suppiy Association (1): “It does 
not follow that, because the user is necessary 
or useful for the purpose of carrying on the 
business, it must ‘of necessity be held to be a 


(1) (1900) 1 Ch. 276; 69 L.J.Ch, 204; 81 L. T. 762, 
48 W. R. 314; 16 T. L.R, 304 
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reasonable user.” And the law, as. explained 
by Lindley, M. 4 in the same case, is that “in 
a case of, doubt or difficulty, the private reason- 
able right, of a householder to. carry on his 
business must yield to the public right of user 
of, the street.” 

In the present case, the petitioners were, 
aware that their act was causing danger and 
obstruction to the public way.. They were 
warned and yet did not desist. .And it can 
hardly. he said that the manner of the exhibi- 
tion complained of asa nuisance was necessary 
for the purposes of their business in the sense 
that without it they could not carry ib on. 
reagonably. : 

The Rule must, therefore, be discharged 
and the conviction and sentences confirmed. 


Rule discharged. 


nie “(siii 18 Bom. LR. 212.) 
BOMBAY HIGH COURT. ; 
` ORIGNAL Civit Sorre No. 297 or 1909. 
. “November 22, “1910. 
Present: —Sir Basil Séott, Kr., Chief Justize. 
THe ‘WEST END WATCH Co. —-PLAINTIFFS 
“VETSUS 


Tat BERNA WATCH Co.—Derenpants. 

Frade-mark—Infringement—Trader using his name 
with the mark— Waiver or abandonment not established 
—Right to injunction—No property in trade mark 
apart from goods— Framing of tssues—Practice. 

An importer who by advertising and pushing the 
sale of goods under a particular mark secures a wide 
popular ity for the mark in relation to the goods_ sold 
by. him, is entitled to.the protection of “the Court 
for that mark in the country of importation. 

The fact that a person using a word or mark always 
uses it in conjunction with his own name is not con- 
clusive to show that the word or mark cannot be 
claimed as a trade-mark,or that he has waived his 
rights in it as a trade- mark. 

Where a trademark has, up to the date of suit, been 
associated in the-minds of the customers with a very 
popular kind of commodity sold by the user of the 
trade-mark, provided there has been no abandonment, 
he will be entitled to an injunction against any other 
person importing and selling the*commodity under 
that trade-mark, notwithstanding that his name has, 
in addition to the trade-mark, always appeared on 
each article sold, and is well- known to all dealers. 

There can be no property in a trade-mark in gross 
apart from goods of which it has become the symbol. 

The question of abandonment is one of intention to 
be inferred from the facts of each case. 

Issues should be confined to questions of law arising 
on the pleadings and to such questions of fact as it 
would be necessary for the Judge to frame for deci- 
sion by Jury`in a Jury-trial at Nis Priusin England. 
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Tas prassicas of raising a numbar of issues which 
do not state the main quastions in tha saib bat only 
various subsidiary matters of fact upon whioh do 
not agree tha parties, Ccondamned. 


Messrs. Buirviurji and Jinnth, 
Plaintiff. 3 

Messrs. R. D. N. Wadia and Dyar, for the 
Defendants. 

Judgment.—The plaintiffs sue to res- 
train the defendants from using and. imitat- 
ing various trade symbols alleged to belong 
to the plaintiffs and. from representing that 
the defendants’ bngiress is the business carried 
on by the piaintiffs. 

At the commencement of the hearing, 
eighteen issues were proposed, very few of 
which touched the real question in the suit. 
The first ten of those issues were founded on 
various statements in the narrative of facts | 
contained in the plaint. Thisiz in accord- , 
ance with a practice which has grown up a 
the Original Side of raising a number of issués 
which do not state the main questions in 


for the 


“the suit but only various subsidiary matters 


of fact upon which there is not agreement 
between the parties. ‘The effect is very 
embarrassing and the practice has often 
ben condemned by trying Jadges. In my 
opinion, issues should be confined to questions 
of law arising on the pleading and such questions 
of fact as it would ba necessary for the Jadge 
to frame decision by the Jury in a Jury 
trial at Nasi Prius in Wagland 

Having eliminated ten issues, the Court re- 
corded eight, but they do not specifically 
cover the questions chiefly ia issue in the 
suit, which are, in my opinion, as will appear 
from this judgment, whether the plaintiffs 
have abandoned their most popular trade 
symbol and whether the defendants have im- 
properly represented that their business is the 
business carried on by the plaintiffs. 

At the outset, it is necessary to trace the 
history of the plaintiffs’ firm in relation to 
the Watch Factory at-St Imier which is now 
the property of the defendants. In 1834, a 
watch business, the name of which in 1887 
became the West End Watch Co., was started 
in Bombay by the Swiss Firm of Droz and on 
Charpie. Drcz and Co. were the owner 
a watch factory at St. Imier andit was 
their watches which were sold by 
End Co. Charpie retired in 1887 
Bombay Firm which then becam 
of Droz & Co. exclusively, a 
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until 1891 when A. Amstutz was introduced 
as a partner with Droz & Co. In -1904 
Droz & Co., the exclusive owners of the St. 
Imier Factory, got into difficulties and con- 
verted their manufacturing business into a 
Joint Stock Company under the name 
of the Fabrique D’horlogerie Berna, The 
West End Wach Co. supported the flotation 
by ‘taking up a large number of shares in the 
new Company. 

At the same time, the firm of Droz & Co. 
retired from the West End Watch Co. and 
their interest therein was purchased by A, 
Amstutz and Constant Droz, the younger of 
the Droz brothers who are interes!ed in this 
suit. 

Tbe result of this arrangement was that 
the owners of the St. Imier Factory no longer 
had any interest in the West End Wach Co. 
but the partners in the latter firm were 


` interested in the factory as large share-holders 


“and by covenant with the Joint Stock Com- 
pany became entitled to the monopoly of all 
os ucts of the Factory sent to India for 
a period Often years. ` 

The Joint’ Stock Factory did not prosper, 
and in or about December 1907 went into 
liquidation, The liquidators carried on the 
business till August 1908 when they agreed to 
sell ib to a new company of which the pro- 
moters appear to have been a watch- 
maker named De Goumois and Louis Droz, 
the elder of the two Droz brothers above 
mentioned, who had all his working life been. 
interested or employed in the St. Imier 
Factory. Itis probable that the ill success 
of the Fabrique D’horlogerie wasdue to want 

of support from the Bombay firm upon whose 
custom they were very dependent, Ab any 
rate, the Bombay firm complained in the year 

1907 of the watches supplied by the factory 

and began to import watches largely from 

other manufacturers, whilo they ceased giving 
orders to the St. Imier factory. 

In view of the importance of the Bombay 
connection De Goumois, before buying the 
factory, wrote to the plaintiffs (Ex. G.) on 
the llth of August 1908, as follows:— 
“With reference to the conversation I had 
pleasuie to have the other day with Mr. 
utz I have the honour to inform you that 
n ike poictcf buying the Fabrique 
efore deciding definitively, however, 
reach you orce more, because 1 
to ascertain that up, to the 
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present year you were one of the best clients 
of ihis factory. 

“T have already given you express assurances 
as ta the iniprovements which I am anxious 
to make to the products of the Berna and as 
your dissatisfaction arises from the defects 
you have found in those products it appears 
to me that there should be nothing in the 
way of our continuing the business relations 
which you entertained up to recently with 
the Berna since I give you the assurance 
that I am able to remedy the defects in 
question. I am of opinion that the Indian 
market is necessary to the vitality of the 
Berna, and I am persuaded that it would 
be to the mutual interest of both our houses 
if yours were to resume the old relations with 
the new house. 

“In fact, I would be pleased to know”— 

“(a) If I can positively count upon you to 
be my regular. customers for the articles 
which you previously took from the Berna.” 

“(b) From what date you could eventually 
give me your regular orders.” 4 

Amstutz replied, by Exhibit A 4, on the 
13th August, that they were willing, in 
principle, to reserve a part of their orders for 
the eventual successor of the Berna, but that 
it would first be necessary for the latter to. 
give an idea of what he was going to manu- 
facture and what improvements he was go- 
ing to make to the calibres and qualities the 
West Had Watch Oo. wera taking from the 
Berna. 

In the following month, it appears from 
Exhibit No. 13 that the relations between 
De Goumois and Amstutz had become strain- 
ed in consequence of a dispute as to the right 
to use the word ‘Berna’ im connection .with 
the sale of watches in India. i 

De Goumois had complained to the 
liquidators, his prospective vendors, that 
Amstutz had declared he would prevent De 
Goumois from using the word in India, and 
the liquidators warned Amstutz that, if he 
harassed De Goumois in India, they would 
take severe measures against Amstutz in 
Switzerland. 

To this Amstutz replied that his firm would 
claim in India by all means the ownership of 
the word ‘Berna’ as a trade-mark on the 
basis of a twenty years’ user of the same to 
designate one of their qualities of watches. 

The history of the use of the word ‘Berna’ 
in connection with watches sent fiom St, 
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Imier to the plaintiffs in Bombay is as 
follows. . 

‘Tn the year 1887 a trade- mark was design- 
ed at the factory at Sb. Imier, consisting of a 
bear and flag with the ‘word ‘Berna’ and was 
marked on new watches sent to India. The 
bear was objected to by the West End Watch 
Co. as not suited to Indian tastes and was 
quickly abandoned for the Indian trade. The 
word ‘Berna,’ however, was used on a certain 
quality of watch, and in 1901 was ‘included in 
a new trade-mark, registered by Droz & Co. 
in Switzerland in that year, consisting of two 
concentric circles, the inner being occupied 
by 2 star and crescent and the outer by 
the words “Berna” and “Swiss Made.” This 
mark has been transferred on ‘the Swiss 
Registry to the successive owners of the 
Factory including the defendants, and the 
defendants have also registered another mark 
with concentric circles the inner being oc- 
cupied with the initials “B BW” and the outer 
withthe words ‘Berna Watch Co. Swiss Made.’ 

Watches bearing the word ‘Berna’ on the 
dial whether alone or in the star and cresceat 
trade mark above described ` were styled 
Berna watches in thè plaintiffs’ catalogues, 
exhibited in this case, for the years 1897 to 
1907 inclusive. The watches so .designated 
may be roughly described as the twenty- 
rupee quality watches. 

In the extra edition of the plainfiffs’ undat- 
ed catalogu2 No. 43, which I take to have 


` beenapublished in the latter part of 1907, 


r 


the Berna is called the Berna or Service 
Watch, the alternative designation being ex- 


i plained by the following remark: — 


‘We take this opportunity of informing our 
customers that the name ‘Berna’ will be 
changed to ‘Service’ as soon as our present 
stock of these watches is sold out, The trade- 
mark will in other respects remain unaltered. 
This alteration of the name is done to secure 
a trade-mark which cannot be imitated in 
India or elsawhere.” 

Catalogue No. 44 is inthe same terms as 
regards these watches but in Catalogue 
No. 46, (the succeeding Catalogue relating 
to watches), which is the last one produced 
and probably belongs to the latter part of 
1908, there ig no Berna watch advertised 
but in its place the ‘Secular,’ which is in- 
troduced with the following remark:— 

“The Secular re-places thy class of watches 
which we were formerly ‘selling under the 
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designation of Berna watches as the latter 
were watches which were designed twenty 
years ago and-had become somewhat out of 
date.” | 

The change from ‘Berna’ to ‘Service’ and 
‘Secular’ is rather differently explained by 
the plaintiffs and the defendants: — 

“9, Inthe year 1907 the plaintiffs dis- 
coverd that the word “Berna” as used in 
their trade-mark ‘for many years in India 
had without their knowledge beea registered 


in 1901 by Droz & Co. as a trade-mark in . 


Switzerland and-the plaintiffs resolved to 
change the name of | the particular quality 
of watch marked “Berna’™ to “Railway 
Service’ and Secular” and they notified in 
their catalogues the change 6f name. 
The plaintiffs, however, continued to receive 
and still receive orders, for Berna watches. 
(Plaint). 

“9. The allegations containedin paragraph? 
9 of the plaintare absolutely untrue. In 1906 
when the said Constant Droz wasin Switzerr 
land he told Louis Droz, then delegate of 
the Council of Administration of the said 
Fabrique Company, ‘hatas the word Barna 
had been the registered trad-mark of the 
Fabrique Company the plaintiffs had resolved 
to change the mark Berna on the watcheg 
‘imported by them into “Railway Service” 
and “Secular.” The change was on his in- 
structions accordingly made from the year 
1907. (Written statement).” 

The plaintiff Constant Droz, however, is 
not prepared to deny that a conversation, 
such as is alleged in. the written statement 
and sworn to in evidence by Louis Droz, did 
take place. Such a conversation is, more-, 
over, consistent as regards the change 
to ‘Service’ with the remark in Catalogue No. 
43, extra edition. 

I have come to the conclusion ‘that real. 
reason of the change was the certainty that 
the plaintiffs hal that they would kave to, 
sever their business relations with the Factory 
at St. Imier [which, it may be noted, is re- 
ferred to by Amstutz on the 13th August 
1908 (Ex. A. 4) as the Berna] and their 
desire to have a mark for their fwenty-rup 

quality watch which would not involve t, 
in controver' sy with the registered ow 
the mark ‘Berna’ in Switzerland. 

“ On the 4th of November 190 
Company started by De Go 
the English name of the ‘Ber 
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took an assignment of the’ factory and its 
properties, and on the 6th of November 
Louis Droz, as representative of the new 
Company, came to Bombay and opened a 
place of business. He. then prepared and 
issued a circular, dated February 1909, in 
which, on behalf of the defendant Company, 
he:referred to the plaintiffs as the defendant’s 
agents who had sold 600,000 watches made 
atthe St. Imier Factory in past years and 


‘proclaimed that Berna Co.’s :watches should. 


no longer be sold by their former sole agents- 
importers (meaning the plaintiffs), as the 
~ defendants had decided to get rid of any 
‘middleship and to deal directly themselves. 
References are given at the close of the circular 
to every wearer of one of the 600,000 Berna 
watches in use in India and every maker who 
has sold one Berna watch. 
The immediate result of the circular was 
the institution, on the 2nd of April 1909, of 
“this suit by the plaintiffs who allege that 
one.of the qualities of their watches was well. 
known as the Berna watch; that the name 
Berna came to denote to the public in India 
and Burma a particular quality of watch im- 
ported and sold, by the plaintiffs and that, 
though the name has been changed by the 
plaintiffs, they have tontinued to receive orders 
for Berna watches. _ 
The plaintiffs’ case, therefore, as originally 
. framed, was based upon acquisition by user in 
“India of the name Berna as a trade-mark, 
This is a case which is not affected by the 
successive registration in Switzerland of the 
Berna trade-mark as appearing on ‘ the 
plaintiffs’. watches by the different owners 
of ‘the St. Imier factory: See Rey v. Le- 
couturier (1). F 
That the importer, who by advertising and 
pushing the sale of goods under a particular 
mark secures a wide popularity for the 
mark in-relation to “the goods sold by him, 
is entitled to the protection of the Court for 
that mark in the country of importation, 
even against the producer of the goods, has 
been recognised by this Court in the un- 
reported -case of - Damodar Ruttonsey v 
ormusit Adarji (2) and by the Madras High 
rt in Lavergne v. Hooper (8), 
though the: word ‘Berna’ originated 










2 Ch. 715; 98 L. T. 197; 78 L. J. Ch. 181. 
0. 942 in Suit No. .68 of 1895, 
p. 154, a 
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bayers in India were not interested to inquire. ` 


at what factory imported watches may have, 
been made. Importing firms have acquired 
reputatations by selling and advertising 
watches of grades suitable to different classes 
of Indian buyers, and by taking care that all 
but the very cheapest watches are properly 
regulated before they. pass to-the buyers. 
Amongst importing firms, the plaintiff's 
reputation stands at least as high as 
any. It is contended that the plaintiffs 
never used the word Berna as a trade-mark 
because it-is always found in conjunction’ 
with the name West End Watch Co. This 
argument is based upon the decision in- 
Richards v. Butcher (4) where the Court was 
only. concerned with the question whether a 
word had been “used as a trade-mark” in 
the sense contemplated in section 10 of 
the Trade-Marks Registration Act, 1875, 
That case has noapplication here. The fact 
that the user of a word or mark always 


-uses if in conjunction with his own name 


is not conclusive to show that the word ‘or 
mark cannot be claimed- as trade-mark’ or 
that the user has waived his rights in it as 
a trade-mark. Thus in Braham v. Bustard 
(5) and in Lavergne v. Hooper (8) the suc- 
cessful owner of marks used their own’ 
names in conjunction-with them, and this 
is, so faras I am aware, the -general practice. 

The evidencce, I think, establishes that the 
word ‘Berna’ had, up to. thé date of suit, 
been associated in the minds of watch buyers 
in India with a very popular grade of watch 
sold by the plaintiffs, and it follows that, 
if there has been no abandonment the plain- 
tiffs are entitled to an injunction against any - 
other persons importing and selling watches 
under that name notwithstanding that the 
plaintiffs’ name has, in addition to the. word 
or trade-mark Berna, always appeared on 
every one of their watches and is well-known 
to all dealers, 

I propose, therefore, to discuss whether 
the plaintiffs have abandoned their right 
in the name Berna asa symbol of a parti- 
cular quality of watch by them. The 
matter is by no means settled by a reference 
to the declaration of Amstutz that his firm 
would claim in India by all means the owner- 
ship of the word Berna as a trade-mark, for 

(4) (1891) 2 Ch. 622 at p. 543; 60 L, J. Ch. 530, 

(5) (1868) 1 H. and M. 447: 9 I. T. 199; uw, 
R. 1061, . ; 


, of the case. 
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‘there: can’ be no‘property -ins trade-mark 
-in gross apart from goods of which ib has 
become the symbol: - See Thorneloe v. Hill 
(6). The question of -abandonment is one 
of intention to be inferred. -from the facts 
See Mouson-and Co.,-v. Boehm 
(7)-and Larvergne v. Hooper (3). 

In the first ` place, the declaration of 
Amstutz may be met by the statements in 
the catalogues to-which I have above referred 

‘in discussing the. use of the word Berna 
prior to suit. e : 

Passing now to the other “evidence on the 
point, I gather that owing to the conserva- 
tion--of Indian buyers the efforts’ of the 


_ Plaintiffs to substitue watches named ‘Secular’ 
. in place 


of those named ‘Berna’ were 
not at once successful, bot the dif- 
culties encountered in carrying. out the 
change have. not, so.far as I can judge, 
interfered, with the plaintiffs’ determina- 
tion '.to discontinue the use of the word 
‘Berna.’ OS Geo A 

Baksh Elabi, the Calcutta dealer, ‘says - 
that “when he received orders for ‘Berna’ 
or ‘Secular’ -he would send the plaintiffs’ 
watches. -He has uo Bernas in stock go has 
to supply Seculars, but they are only taken 
by the illiterate. Those who can read do 
not buy Seculars. In 1909 after he had: 
-learnt that the plaintiffs had discontinued 
the issue of Bernas he tried to sell some of 
the defendants’ Bernas to customers- asking 
for Bernas but they ‘would not buy on seeing 
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1910 orders ‘that he shows - by ordering ` 
Berna Secular that he is aware of the new. 
name introduced by the plaintiffs in place of- 
Berna. C ; - : 7 
The evidence: of Mohundas Kamalsey, 
the other large dealer, is not, very 
intelligible, 
value to the name ‘Berna’ in connection - 
with the plaintiffs’ watches and ‘gays 
finds it difficult to sell ‘Secular’ watches to 


< illiterate people, (which isthe reverse of Elahi . 


Baksh’s experience). f 

The evidence of the plaintiffs. themselves 
establishes that their large- customers, the 
Traffic Superintendents of the Oudh and 
Rohilkhand and the N. W. Railways, con- 
tinued to order ‘Berna’ watches for guards 
throughout 1908 and 1909 -and into the 
present year, the 
invariably executed by the - supply 
the ‘Railway Service’ watch. (See ‘Ex 
de bene). : < 





The last order for ‘B ernas’. was givén by the . - 


plaintiff to the St. Imier Factory An 1907,and 
the date of the last invoice fop” Bernas sent tò 
the plaintiffs from that Aactory was 30th 
June 1908, (see Exhibit/N.). The. watches. 
so invoiced would be réceived about Septem: 
ber 1908. 4 sa 
Between 1905, and the date of the institu: 


-tion of thig suit, 131 orders for Berna watches 


were satisfied by the’ supply of Bernas’ 
Between the date of suit and, March 1310 
only thirty Berna wacthes -were supplied ‘to.. 


that the watches were not West End Co.’s wholesale dealers, di 


Bernas. — ; 

The Lahore dealer, “Tricumlal- Lalla 
Motilal, proves ‘orders sent by him to the 
plaintiffs company as late as the 15th of 
November 1908 for Berna watches, but he 
also-says that. the plaintiffs have for the 
last two years invariably suppligd Seculars 
or Railway Service in execution of such 
orders. -He would now ask a wholesale 
. dealer asking” for- Bernas whether he- 
wants West End Co.’s Bernas: or Berna 
- Watch Co.’s Bernas. j > 


The: Delhi dealer, Dhanamal Goela, 
proves many orders (Exs. D. and E.) 
sent for Bernas .to the ‘plaintiffs during 


1908, :1909 and. 1910; but it is only in‘the’ 


(6) (1894) 1 Ch. 569 atp 577;63 L.J. Ch, 331; 
8 R. 718 ; 70 L. T. 124 ; 42 W. R. 897. ; 

(7) (1884) 26 Ch, 
932560 L. T. 784; 32 W. R. 612. . 


D. 398 at p, 405; 68-11, J. Ch. ` 


On the 24th April 1909, three weeks after 
the institution of this suit, the plaintiffs re- 
ceived from a dealer at Neemuch an order 
for twelve ‘Berna’ watches. Constant Droz 
then made the following memorandum with 
regard to it (Exhibit 9):— . PN 

“Write Berna not made any more, these’ 
(i. e., Railway Service) are the watches we 
now supply in its stead to all the Railway- 


and Government offices. They are of- the most . 


modern construction, etc. ete.” f 

There are, it is said, a few ‘Berna’ watches ~ 
still on hand but their number- cannat b 
easily ascertained from the stock-book.. > 


It may, therefore, be taken that the 
iffs’ stock of.Berna wacthes-is p 
finished. f : 

The conclusion at which I arrj 
evidence is, that the plainti 


but he seems. to attach. great - 


he ` 


orders being almost, / 


< 
/ 
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three years both in their dealings with the 
supplying factory and with their cus- 
tomers evinced very clearly and consis- 
tently their intention to abancon: the name 
‘Berna’ as a quality mark for their watches, 
and it follows that they can no longer claim 
any exclusive title to the use of that name 
either alone or’ in a trade-mark with con- 
centric circles. ; 


The plaintiffs’ case for relief, however, does 


not altogether fail with their inability to 
make out an exclusive title to the words or 
trade-mark ‘Berna, They complain that the 
defendants have been represeuting that they 


are now carrying on a- business which was’ 


S formerly catried on by the plaintiffs as their 
agents, in proof of which the circular of 
February 1909, is referred to. This circular 

is admittedly indefensible and the defendants 

have offered to destroy it. The plaintiffs also 


rely on an advertisement in a Rangoon paper 
of the 13th November 1909, which’ was in- 


serted by the defendants’ agent Danker and, 


js shown to have had the approval of Louis 
“Droz, the defendants’ represertative in Bom- 
bay. (Seo advertisement Exhibit A 2 and 
Exhibit Q). ` 


The watch figured in the advertisement is 
anew wacth introduced recently by the de- 
fendants under the name of ‘Berna. New 
D. P. having a new adoptation of an old 
movement not found in the watches, tere- 

N tofore, known in India as Berna watches 
through the business dealings of the plaint- 
ifs. . 4 

The advertisement is, however, headed in 

large type ‘The Berna and includes a state- 
ment as to the official adoption of the watch 
by certain Railway Vompanies, a statement 
whichis wholly falseas regards the defendants’ 

Berna New D. P. and is copied verbatim 

from the plaintiffs’ unamended catalogue 

No. 48. ; 

















the Rangoon: advertiser, were those of prin- 
cipal and agent. 


was bound to remit the proceeds, when 
at the end.of each month. The ad- 
ent though paid fir by Danker was 
by Louis Drez who said the defend- 
pay Rs. 10 per month towards the 
vertisement translated into the 


e (see Exhibit Q.). 
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Danker did not buy. from _ 
he defendants but received watches of which 
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In my opinion, the advertisement is both a 
direct misrepresentation as to the business 
and goods of the defendants and a breach of 
the injunction of the 6th April 1909, whereby 
the defendants, their. servants and agents, 
were restrained from publishing or represent- 
ing that the defendants’ business has anything 
whatever to do with the plaintiffs’ businéss. 

Other complaints of the plaintiffs relate to 
the marks known as The West End Co. with 
Eagle and the Matchless’ with Locomotive. 
As tothe first, it is sufficient to say that the 
evidence does not disclose that the Hagle 
mark has acquired any reputation among 


Indian buyers, and that ‘the defendants 
are only using an ` eagle mark with- 
out the words West End Co. As regards 


the Matchless with locomotive, it is 
common ground that the Locomotive mark is 
publici juris and that the word Matchless 
was adopted by the plaintiffs as distinctive 
from the word Maxim which-in combination 
with a Locomotive was a registered trade- 
mark of the factory in Switzerland which has’ 
now passed by assignment to the defendants. 
In my judgment no case of passing off has 
been made out against the defendants in res- 
pect of either of these marks. ` 

The plaintiffs also complain that the de- 
fendants are imitating the boxes in which 
the plaintiffs’ watches have generally been 
sold. These are red boxes, having a repre- 
sentation stamped on them of the St. Imier 
Factory together with reproductions of cer- 
tain medals awarded at Exhibitions for pro- 
ducts of the St. Imier Factory. Thé evidence 
does not satisfy me that buyérs attach 
any importance to these boxes. If there 


- were such evidence, it is doubtful if the 


Court would grant relief to the plaintiffs 
in respect of them now that their busi- 
ness relations with the St. Imier Factory 
have ceased. Much time has been consumed in 
the discussion of various assignments, execut- 
ed in Switzerland in the years 1901, 1904 and 
1908. Ido not think they help the plaintiffs’ 
case. The two matters seriously in dispute 
are the right to the use of the word ‘Berna’ 
and the question whether the defendants are 
cr were improperly representing their business 
to be the business formerly carried on by the 
plaintiffs. Thedefendants can use the word 
‘Berna’ in India only if the plaintiffs aban- 
doned ‘its. use.. Once the abandonment is 
established, the. Swiss assignments, assuming 
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them to assign the Berna trade-mark to the 
plaintiffs absolutely, can be of no assistance 
to them, ` fat ad ya te ; 
I pass a decree for the plaintiff for an 
injunction restraining the defendant Com- 
pany, their Servants, agents, travellers and 
representatives respectively, from in Jany 
manner representing or causing or procuring 
to be represented or doing anything which 
shall lead to the belief that the defendant 
Company have been or are carrying on. the 
business carried on by the plaintiffs or are the 
successors in business of the plaintiffs, and 
from employing, using or circulating or 
causing to be employed, usedor circulated any 
‘circulars, notices, or advertisements which 
shail in any manner represent or lead to the 
belief that the defendant Company are carry- 
ing on or have succeeded to the’ business of 
‘the plaintiffs, | 
The plaintiffs will have their costs of suit 
up. to and including the first day’s hearing, 
and must pay to the defendants costs of four 
daya’ subsequent hearing. Each party must 
bear their own costs ‘not otherwise provided 
for. l p$ 
A; < Suzt decreed. 
Attorneys for the Plaintiffs: Captain | & 
Vaidya.’ 
Attorneys for the Defendants: Bicknell, Mer- 
wanjee & Romer, 


—_——__, 


| (s. c. 18 Bom. L. R, 230.) . 
4 BOMBAY HIGH COURT. 
Seconn Civit Appzau No. 962 oF 1909. 
-~ February 13, 1911, < 
Present: —Sir N. G. Chandavarkar, Kr., 
Judge, and Mr. Justice Heaton. 


BALKRISHNA WAMANSI GAUANKAR. 


— APPELLANT 
versus 


SHIVA CHINA MHAT RA—Resroxpent, 

Decree—Faetution—Applicution pending —Appeal— 
Intermediate application barred—Ros judicata. 

An application for execution of a decree was made 

` in 1908. The Court ordered execution to proceed. 
The judgment-debtor 

~which, however, was’ upheld on the 2nd of August 
1905. ‘In’ the meanwhile; the decreg-holder made 
a fresh application for. execution of the same decree 
in 1904 and this wag rejected by the first Court as 
time-barred. `- Par : 

After ths order of the Appellate Court on the 2nd 
August 1905, the decree-holder applied in 1906 for 
the proceedings in execution to becontinued on the 
application of 1903, The Court ordered .® fresh 


. INDIAN OASES.. 


BALKRISHNA WAMNAJI V. SHIVA CHINA MHATRA. 


-2nd of August 1905. 


appealed against the order, 


_the order of a lower Court - g 
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application for execution to be filed, and so, in 1907, 
a fresh application for execution was made. Itwas 
rejected bythe Court on the ground that it wag 
barred as res judicata by the order of rejection on 
the application of 1904, : 

On appeal to the High Court: 

Held, that the applicationfor execution must be 
allowed. The right of the decree-holder to proceed in 
execution on the strength of the Appellate Court’s 


. order in his favour could not be affected by the order 


of the first Court passed in the darkhast of 1904, 
ecause the latter was the order of a lower Court and 
it was passed in a darkhast which could not have 
legal validity so long as the darkhast of 1993 was 
kept alive by proper proceedings. 

Second appeal from the decision of the 


. District Judgeof Thana, in Appeal No. 51 of 


1909, confirming the order Passed by the Sub- 
ordinate Judge of Bassein in Darkhast No. 386 
of 1907. | 

Messrs. D. A. Khare and B. T. Desai, for 
the Appellant. : | ` 

Messrs. G. S. Rao, J. R, Dhurandhar, fo 
the Respondent. f : 

/udgment.—rThe present dark/fist of 
1907 has been held by both the Courts be. 
low to be barred as res judicata, by the order, 
of the Subordinate Judge s rejecting the 
previous darkhast No. 46) of 1904 ‘on the 
ground that it was time‘barred, _ Though 
that might have been. if this latter darkaast 
and the order thereon by the Subordinate 
Judge had stood alone, we have here the 
fact that, at the time of that darkhast and: 
the order, there was an appeal pending in 
the District Court against the order’ in the 
decree-holder’s favour directing execution to 
proceed.in darkhast No.5 of 1903. That 
was an appeal preferred by the judgment- 
debtor and the Appeal Court upheld the 
order in the decree-holder’s favour on the 
The decree-holder had 
under the appellate decree’ a ‘right sub- 
sisting on that date to’ proceed in execution 
under the darkhast of 1908, As a matter of 


` fact, he did apply to the Court on the 10th. 


of October 1906, 
to take a step-in-aid of execution according 
to law and it. was made within three yems 






the Subordinate Judge’s Court 
the darkhast of T904, because th 


passed in a darkhast of which 
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legal validity so long as the darkhast of 19038 
was kept alive by proper proceedings. There- 
fore, the order ‘appealed against is set 
aside and the Subordinate Judge is direct- 
ed to allow execution in the darkhast 
`~ of 1907. The respondents must pay to 
the appellant the costs throughout of this 
darkhast. 


Order set aside. 





(s c. 13 Bom. L. R. 233.) 
BOMBAY HIGH COURT. 
Seconp Civin Appear NG. 707 or 1909. 
February 13, 1911. 
Present: —Sir Basil Scott, Kr., Chief Justice, 
and Mr. Justice Batchelor. 
MANILAL RANCHHOD— APPELLANTS 
; versus 
MOTIBHAI HEMABHAI— RESPONDENTS. 

Civil Procedure Code (Act XIV of 1882), ss. 268, 
27 mecution of decree—Usufructuary mortgage— 
Attachinent and sale of the mortgage debt wnder section 
268 not permissible—Attachment of interest in immote- 
able property. 

In the casésof a purely usufructuary mortgage 
where there is-nd’debt payable by the mortgagor, the 
procedure by attachment under section 268 is in- 
applicable. The procedure should be by attachment 
under section 274, of thé‘interest in immoveable pro- 
perty and its sale in accordance with the provisions 
of the Code 4 

Tarvadi Bholanath v. Bai Kashi, 26 B. 305, dis- 
tinguished. - : 

Second appeal from the decision of the 
Judge of the Small Causes Court; with Appel- 
late Powers, at Ahmedabad, in Appeal No. 
216 of 1907, reversing the decree passed by 
the Subordinate Judge of Umreth, in Civil 
Suit No. 95 of 1906. 

Mr. Q. K. Parekh, for the Appellants. 

Mr. L. A. Shah, for the Respondents. 

Judgment.—tThe respondent Ne. 1 
ig the assignee of the rights of a mortgagee 
under: a mortgage-bond executed in the 
year 1834. The bond created 2 usufructuary 
mortgage with possession and provided as 
follows:— 


ae 















“The field is given in mortgage on re- 
ceiving on security thereof Rs. 750 The 
oney bears no interest and no rent shall 
ayable for the field. The period is 
at ten years. You may cultivate or 
gage the field during this period. 
right thereto. After the expi- 
, fixed period when I re pay the 
on the very day and in the 
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very month in which I have received the sum 
you may give up the field in Vatshakh in- 
that year. You should pay dues, &e., and 
enjoy the produce. If any one ċauses obs- 
truction or hindrance then 1 am to be answer. ` 
able for the amount due in such manner as ` 
you may ask me to be answerable.” - 

According to the rulings of this Court, ` 
thet document created a purely usufructuary 
mortgage and not a mixed mortgage of the 
character referred to in Parasharam v. Putlajt- 
rao (1). It created no debt in respect of 
which the mortgagor could be sued except 


-in the event of breach of the covenant for 


quiet enjoyment contained inthe bond. This 
being so, there was no debt due from the 
mortgagor which could be attached under 
the provisions of section 263 of the Code of 
1882. The plaintiffs, however, as the holders 
of a money-decree against the assignor of © 
the respondent No. 1, purported to attach a 
debt of Rs. 750, due by the mortgagor to 
the original mortgagee whose representa- 
iive was the plaintiffs’ judgment-debtor, and ` 
having 80 attached the so-called. debt, it 
was sold in execution and purchased by the 
plaintiffs. ca 

It is contended cn behalf of the’ re-, 
spondent No. 1 that the attachment and 
sale gave the appellants no right to pos- 
session of the mortgaged land for which he 
sues, and that argument found favour with 
the learned Judge of the iower Appellate 
Court. : | 

We are of opinion that the lower (ourt's 
decision is correct. In the case of a purely 
usufructuary mortgage where there is no 
debt payable by the mortgagor, the pro- 
cedure by attachment under section 268 is 
inapplicable. The procedure should be by 


-attachment under section 274, of the in- 


terest in immoveable property and ita sale 
in accordance with the provisions of the 
Code. i 

The Pleader for the appellants has, how- 
ever, relied upon the decisions of this Court 
in Baldev Dhanrup Marvadi v. Ramchandra 
Balvant Kulkarni (2) and Tarvadt Bholanath 
v. Bat Kashi (8) in which the decisions of 
the Madras High Court in Appusamz v. Scott 
(4) and of the Calcutta. High Conrt in 

(1) 34 B. 128; 4 Ind. Cas. 595; 11 Bom. I. R. 1816. 

(2) 19 B. 121, § 

(3) 26 B. 305. 

(47M5 
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Debendra Kumar Mandel v. Rup Lall Dass 
(5) were followed. i 

Itis to be observed, however, that the 
learned Judges in delivering judgment in 
Tarvadi Bholanath v. Bai Kashi (3) were 
careful to point out that their decision was 
based upon the fact that the mortgagee was 
a mortgagee under a simple mortgage and was 
not in possession, and upon that ground the 
decisions in the other cases which we have 
referred to may be distinguished fram that 
now before us. 

We, therefore, affirm the decree of the 
| lower Appellate Court and dismiss the appeal 
with costs. : 

Decree confirmed, 


(5) 12 C. 546, 





(s. c. 18 Bom. L. R. 237.) 
BOMBAY HIGH COURT. 

Civit Apptication No. 221 or 1910. 
February 11, 1911. 
Present:—Sir Basil Scott, Kt., Chief Justice 
and Mr. Justice Batchelor. 
EKNATH RONOJI FAĻKE—APFLICANT 
versus 
RANOJI BAWAJI FALKE—Oppoxent, 

Civil Procedure Code (Act V of 1908), O. XXIII, O. 
XLI, r. 11—Withdrawat of swit—Appeal—Competency 
of Appellate Court to allow withdrawal after pre- 
sentation of appeal. 

If is beyond the power of an Appellate Court to 
allowa withdrawal froma suitwith leave to file a 
fresh suit on the same cause of action after the de- 
„fondant hás obtained a decree in his favour. 


Application under Extraordinary Juris- 
diction against the decision of the Dis- 
trict Judge, Sholapur, in Appeal No. 210 
of 1909. 

Mr. K. H. Kelkar, for the Applicant. 

Mi. N. V. Gokhale, for the Opponent. 

Judgment.—The plaintiff brought a 
suit against the defendant for possession of 
certain lands alleging that they bclonged to 
him and had been handed over to the defend- 
ant on his undertaking to pay Rs. 50 per 
annum to the plaintiff for maintenance and 
that the defendant had failed so to do. 


“The defendant contended that the plaintiff 
had relinquished his rights in the lands in 
favour of the defendant. Upon this defence 
the Subordinate Judge rejected the claim 
with costs, 
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The plaintiff preferred au appeal to the 
District Court, but before the appeal was ad- 
mitted he made an application under Order 
XXIII for leave to withdraw the suit and 
bring a fresh suit. This application was heard 
and granted by the District Judge without any 
notice to the defendant. It is contended that 
the learned District Judge has acted with 
material irregularity in the exercise of juris- 
digtion in two particulars. In the first place, his 
duty upon the presentation of an appeal is lajd 
down by Order XLV, rule 11, from which it 
appears that he may dismiss the appeal with- 
out sending notice to the respondent or he 
may adjourn the hearing, and, if the appel- 
lant does not appear, he may dismiss the 
appeal. But there is no provision allowing 
him to entertain au application the effect of 
which will be to get rid of the decree of the 


lower Court without any notice to the decree-, 4 


holder and without any hearing of the appeal. 
it is also ‘contended that the course taken by 
the learned District Judge is not sanctioned 
by the provisions of Order XXIII. The 
Court is empowered to make „ań order per- 
mitting withdrawal from a suit or abandon- 
ment of part ofa claim where itis satisfied 
that the suit must fail. That implies that 
the suit has not yet been disposed of. But in 
the present case the suit has been disposed of 
and the decree has been passed in favour of 
the defendant. 

It isyWe think, beyond the power of the 
Court to allow a withdrawal from a suit with 


leave to file a fresh suit on the same cause of 


action after the defendant has obtained a 
decree in his favour. 

We, therefore, set aside the order of the 
District Judge under Order XXIII and 
direct him to admit or reject the appeal under 
the provisions of Order XLT, rule 11. 

Rule made absolute with costs. 

Rule made absolute, 
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assessment or a mortgagee is nobas such an. 


agriculturist within this definition.” 
Now, we think, it is clear that if the 
object of that explanation was to exclude the 
` consideration of the income of a mortgagee 
as such it must also have beentheintention to 
exclude the consideration of the income of an 
assignee of Government as such. We have no 
difficulty in arriving at the conclusion that 
the object of the Legislature was to exclude 
mortgagees, to theextent to which theirincome 
is derived from their rights as mortgagees, 
from claiming the special benefit of the Act, 
and, therefore, we areforced tothe conclusion 
that the Legisiature also intended to exclude 
assignees of Government assessment in that 
capacity from claiming the benefit of the Act. 


In the case before us, therefore, the 
receipts of agricultural income attributable 
to the position of the applicant as Inamdar 
must be excluded from consideration; and in 
this view the conclusion arrived at by the 
Subordinate Judge that the applicant is not 
an agriculturist is correct. 


We dismiss the appeal with costs. 


Appeal dismissed. 





(s. c. 18 Bom. L. R. 245.) 
BOMBAY HIGH COURT. 

Seconp Civit Arrear No. 553 or 1910, 
February 7, 1911. 
Present:—Sir Basil Scott, Kr., Chief Justice, 
and Mr. Justice Batchelor. ` 

BAI GANGA— APPELLANT 


versus 
RAJARAM ATMARAM—Responpent. 

Civil Procedure Code (Act Y of 1908), O. XXXIV, +. 
14—Transfer of Property Act (IV of 1882), s. 99—Rule 
of procedure—Mortgage -decree—Execution—Sale of pro- 
perty mortgaged—Sale-proceeds insufficient—Balance— 
Second mortgage between same parties— Redemption 
decree—Mortgagee a pplying for sale of second property 
in respect of the balance of the first mortyage—Sale, 

In the year 1897 a decreo was obtained upon a 
mortgage under which the mortgaged property was 
sold but the salo proceeds proved insufficient to 
satisfy the judgment-debt. The mortgagee was also 
the holder of another mortgage executed by the samo 
mortgagors upon other property. One of the mort- 
Sagors after the decree had been passed died, and his 
mother who was the surviving mortgagor obtained a 
decree for redemption of the second mortgage and an 
order for payment of the mortgage-debt by instal- 
ments, the mortgagee being entitled toa charge on 
the property until his claim was satisfied, 
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In August 1908, the mortgagee applied for execu- 
tion against the second property in respect of the 
unpaid balance under the decree of 1897. 

The Subordinate Judge held that an attachment was 
permissible even though section 99 of the Transfer of 
Property Act applied. The District Judge, howevar, 
ordered attachment in execution. 

On appeal to the High Court: 

Held, that the Code of Civil Procedure (Act V of 
1908) in so far as it repealed section 99 of the 
Transfer of Property Act and substituted in its place 
Order XXXIV, rule 14, merely effected a change of 
procedure inthe manner in which mortgaged pro- 
perty has to be realized in execution of money 
decrees and, therefore, the statutory rule in force for 
the purpose of the execution of the unsatisfied portion 
of the decree of 1897, was the rule contained in Order 
XXXIV of the present, Procedure Code. 


Second appeal from the decision of the 
District Judge of Broach, in Appeal No, 52 
of 1909, reversing the decree passed by the 
Subordinate Judge of Ankleshwar, in 
Darkhast No. 859 of 1908. r 

Mr. B. F. Dastur, for the Appellant. we 

Mr. G. N. Thakor; for the Respondent. 

Judgment,—in the year, 1897 a 
decree was obtained upon a mortgage under 
which the mortgaged property was sold and 
the sale-proceeds Proved insufficient to satisfy 
the judgment-debt, the balance of Rs. 581 
remaining payable according to the terms of 
the decree by the mortgagors. The mort- 
gagee was also the holder of another mort- 
gage executed by the same mortgagors upon 
other property. One of the mortgagors after / 
the decree had been passed died, and his 
mother, who was the surviving mortgagor, 
instituted a redemption suit to redeem the 
other mortgage which had not been the 
subject of the decree and which for the sake 
of convenience we will speak of as the mort- 
gage of property B. She obtained a decree 
for redemption and an order f. r payment of 
the mortgage-debt by insta’ ments, the 
mortgagee being entitled to a charge on the 
property B until his claim was satisfied. 


In August 1908 before twelve years had 
elapsed from the passing of the decree of 
1897, the mortgagee applied for execution 
against property B in respect of the unpaid 
balance of Rs. 581 payable under the decr 

The execution was resisted and the a 
cation came on for argument befor 
Subordinate Judge on the 8rd of 
1909. He held that an attac 
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the District Judge, Mr. Tayabji, who on 
the 25th of November held that 
application for execution was in contraven- 
tion of the provisions of section 99 of the 


Transfer of Property: Act, and accordingly ` 


the darkhast was dismissed. Then in April 
1910, for reasons which are not apparent to 
us, he revoked his decision given five months 
previously ou a point of law and came to 
the conclusion that, although section 99 of 
the Transfer of Property Act still applied 
to the case notwithstanding the provisions of 
the Code of Civil Procedure, Order, 
XXXIX, rule 14, the attachment was 
nevertheless permissible. He, therefore, re- 
versed’ his decree dismissing the darkhast 
and directed the property against which 


Sc aa akan was sought by the decree-holder to 


e attached. : 4 

“Both sides have appealed to this Court, 
the respondent by way of cross-objection. 

. The appellant says the learned Judge was 
wrong in permitting the attachment. The 
respondent says that the learned Judge 
should have gone further and permitted 
a sale. i 

We are of opinion that the Civil Pro- 
cedure Code now in force, in so far as it repeal- 
ed section 99 of the Transfer of Property 
Act and substituted in its place Order 
XXXIV, rule 14, merely effected a change 
of’ procedure in the manner in which mort- 
gaged property has to be realised in execu- 
tion of money-decrees, and, therefore, the 
statutory rule in force for the purpose of the 
execution of the unsatisfied portion of the 
decree of 1897, is the rule contained in 
Order XXXIV of the present Procedure 
Code. For this reason we think that the 
respondent is ‘entitled to an order on the 
darkhast that the property attached be 
sold, and we amend the decree of the District 
_Judge by directing that the property be sold. 

The appellant must pay the costs 


- throughout. 


Decree amended. 
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(s. c. 18 Bom. L. R. 251.) 
BOMBAY HIGH COURT. 
Sgeconp Civin APPBAL No. 697 or 1909. 
February 14, 1911. 
Present:—Sir. N. G. Chandavarkar, KT., 
Judge, and Mr. Justico Heaton. 
BAI MACHHBAI— APPELLANT 
versus 
BAI HIRBAI— RESPONDENT. 


Muhammadan Law — Adoption—Inheritance—Converts 
from Hinduism to Muhammadanism—Burden of proof- — 
Swit for declaration that adoption is invalid— Valuation 
—Jurisdiction. 

Tho Muhammadan Law does not recognise adopticn. 
In the case of converts from Hinduism to Muham- 
madanism, the presumption is that, as a necessary con- 
sequence of conversion, the law of adoption recognised 
by Hindu Law and usage has been abandoned by 
them. Those who allege thatthe usage and Jaw in 
question has been retained must prove it. ` 

Adoption is not necessarily inheritance or succession 
although it leads to inheritance or succession. : 


Second appeal from the decision of the 
District Judge of Ahmedabad, in Appeal 
No. 120 of 1907, confirming the decree passed 
by the Subordinate Judge of Dhandhuka, in 
Civil Suit No. 256 of 1905: 


Facts.—A Molesalam Girasia died 
leaving him surviving two widows. One of 
the widows ‘adopted a boy as son to her de- 
ceased husband. Thereupon the other widow 
filed a suit fora declaration that theadoption 
was invalid. Thesuit was valued for Court-fee 
purposes at Rs. 130, and was instituted in the 
Court of the second class Subordinate Judge. 
It was objected on behalf of the defendant 
that inasmuch as the adoption affected pro- 
perty worth more than Rs. 5,000, the Court 
had no jurisdiction to hear the case. The ob- 
jection was overruled by the Subordinate 
Judge, South Mints, who decided the case in 
favour of the plaintiff. On appeal the Dis- 
trict Judge upheld the decision of the ‘first 
Court. The defendant appealed to the High 
Court. 


Mr. G. K. Parekh, for the Appellant. 
Mr. G. S. Rao, for the Respondent. 


Judgment.—wWe agree with the Dis- 
trict Judge in the view which he has taken 
both of the question of jurisdiction and of 
adoption. The materials both inthe Court 
of first instance and inthe appeal Court are 
not such as to warrant our interference with 
the conclusion arrived at by the District 
Judge onthe question of jurisdiction. The 
case on that question resembles Sangappa Yı 
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VYANKAPPACHARYA SHRINIVASACHARYA Y. YAMNASANI RADHDHASANI. 


Shivbusava (1) and Bai Rewav. Keshavram 
Dulavram (2). 

On the question of adoption the burden of © 
proof lay in the first instance upon the ap- 
pellant. His case is that the Girasias, when 
they became Mahomedans, carried with’ them 
the law of inheritance and succession 
and that, as part of -that law, they 
also retained the Hindu Law and custom of 
adoption. But adoption is not necessarily 
inheritance or succession although it leads to 
inheritance or succession: The Muhammadan 
Law does not recognise adoption. The pre- 
sumption is that, as a necessary consequence 
of conversion to Muhammadanism, the law of 
adoption recognised by Hind Law and usage 
had been abandoned by the Girastas. There- 


fore, those who allege that the usage and law me benami for her? 
‘in question had been retained must cae the affirmative. The second issue was,— 


_ “The decree must be confirmed with cost 
Decree cov 

(1) (1889) P. J. 98. 

(2) (1895) P. J. 228, 





(s. c. 13 Bom. L. R. 256.) 
BOMBAY HIGH COURT. 
Seconp OIvIL Arpeat No. 139 or 1910. 
February 2°, 1910 
Present;Sir N. G. Chandavarkar, Kr., 
Judge and Mr. Justice Heaton. 
NYANKAPPACHARYA SHRINIVASA- 
CHARYA—APPELLANT | 
_ versus 


YAMNASANI RADHASANI—Responpent. 

Vendor and purchaser—Duty of purchaser—Vendor 
' not in possession—Vendee failing to make inquiries— 
Bound by titlé of the person in possession. 

It is the duty of a vendee, not merely to rely upon 
the paper title disclosed by the sale-deed in favour 
of the vendor, but also to make inquiries of the per- 
son in actual possession of the property sold as to 
the title of that person. If the vendee fails to make 
any inquiries of the person in possession he would be 
_ bound by such title as the said person possesses. 


Second appeal from the decision of the 
District Judge of Bijapur, in Appeal No. 41 
of 1909, confirming the decree passed by the 
Subordinate. Judge of Bagalkot, in Suit 
No. 187 of 1908. 

Mr. N. V. Gokhale, for the Appellant. 

Mr. V. R. Strur, for the Respondent. 


Judgment.—tThis was a suit to re- 
cover the property in. dispute from the de- 
fendant on the allegation that it originally 
belonged to one Solbanna, who sold it on the 


(fact? And the Court found that the plainti 


he no notice. 


4th of July 1903 to Guracharya by Exhibit 
No. 11; that Guracharya having died in 1905 
it descended to his widow Laxmibai; that she 
sold it, on the 2nd of October 1907, to the 
plaintiff by a -sale-deed (Exhibit No. 12). 

The defendant who was in actual posses- 
sion pleaded that she was the owner of the 
property, and -that Guracharya’s purchase 
(Exhibit No. 11) was benanit for her, because 
she having been in his keeping, he had pur- 
chased the property for her, in his name, 
with her own money. 

In the Court of first instance the issues 
raised were,—Whether the defendant had 
purchased the house in suit from Solbanna 
with her own money and got from him the 
sale-deed (Exhibit No. 11) in Guracharya’s 

That issue was found 


Whether the plaintiff had notice of that 





The third issue was,—Wwhe- 
ther the plaintiff was the owner of the/Aouse 
‘in suit? The Court found that the-plaintiff 
Was vot the owner, ‘and that, thérefore, the 
plaintiff was not entitled to the relief which 
he claimed, either by way óf possession or 
mesne profits. 

The plaintiff appealed. The lower Appel- 
late Court agreed with the Court of first 
instance on all the questions of fact. And, 
with reference to the plaintiff’s notice of 
Guracharya’s benami purchase, that Court 
observed. that “the plaintiff must be held to 
have had constructive notice of whatever 
rights actually vested in the defenda, 
because the defendant was the person in 
session, although as a matter of fact th 
no direct evidence of knowledge.” 

It is contended before us that 
the learned District Judge is 
Jaw. It is true that the pla 
notice of the defendant’s ownership™ 
the plaintiff was misled by the fact tha 
sale-deed (Exhibit No. 11) was in 
Guracharya’s name, and that on his death, 
it was in the custody of his widow 
Laxmibai. So far the plaintiff had reason 
to believe that the property belonged 
Guracharya, and he could have success 
urged estoppel as against the defenda, 
for another principle of law. It is 
the Court below that the prop 
the actual possession of 
at the date of the plainti 
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was, therefore, the plaintiff's 
merely .to rely upon the paper title 
disclosed -by the sale-deed, Exhibit 11,” 
but also to make inquiries of the defendant - 
in actual possession-as to her title: There: 
fore, so far as the defendant was concerned, 
the plaintiff having failed to make any 
inquiries -of her. was ‘bound by such title as- 
she possessed. This-is the liw expounded: 
in Kondiba v. Nana’ (1), and#it applies to 
the facts of this case. The plaintiff fails 
because he omitted to make’ -the. inquiries - 
which he was bound to .make to - perfect 
his own title and’-by ‘his own negligenée 
exposed himself ‘to the risk “of purchasing 
property which in reality belonged: not to 
his vendor but to the defendaiit.’ 

The decree must, epee be confirmed: 
with costs. 


duty, not 


Pera confirmed. 


` a 


x 


x, “(6 618 Bom..L. R. 239.) M 
| BOMBAY HIGH COURT. ; 
` First CIvIL APPRAL No. 150 or 1910. 
February 9, 1911.. 
Present: —Sir N. Q. Chandavarkar, Kr. E 
i Judge and Mr. Justice Heaton. - 
Tar, COLLECTOR OF AHMEDABAD— 
_ APPELLANT 
“versus , 

“LAVJI MULJI— RESPONDENT. : 
“Land Acquisition Act (1 of 1894)—Compensation 
unt deposited in Court—Taken out by ‘claimant—- 
tion of amount in appeal—Refund of the excess. 
Interest—Inherent power of Court: 
party has wrongly taken from the Court ` 
sited in Court by his opponent, that 
rent power to enforce’ a refund of tho 


al. yv. Mahomed Sami Meah, 140. 484, 
Govind Vaman v. Sakharam Ram- 
. 42, ab p. 43; referred to. 


sb appeal from t e. decision | of the 
District Judge of Ahmedabad, in Darkhast ` 
No. 12 of 1910. 

Mr. “G. S. Rao, Government “Pleader, for. 
e ‘Appellant. 

r. N. K. Mehta, for the Responde ut, 


dgment.—The question. for de- 
ion in “this case is, whether. interest 


ich, having been deposited by 
istrict Court, were withdrawn. 


N 


ee 
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by the claimant under ‘the award in his favour 


made ‘by that .Court under thé Land ‘Ac-: 


quisition Act but reversed in'appeal by this `` 


High Court. : The learned ‘District, Judge 
has held that Government are not entitled.” 
to intérest'on the ground that the award” 
of interest; is in. the discretion of the Court, : 
and: ‘that having regard to ‘thé - decision ‘of ° 
this Court which, in: reversing the’ award ` 
of the’ District Court, 
in the acquisition proceedings to ‘bear: his 
own costs,: it must be presumed that’ this: 
Court did not intend the sum wrougly 
bees by the claimant to’ carry interest 
with ` Undoubtedly, the award of interest. 


` is; ae speaking, .a-matter of the Court’s:' 


‘discretion except- where’ by ‘law it is made 
obligatory: ‘And the ‘question is- whether, 
in the circumstances of the present case; it 
i3 reasonable to award’ interest: 
of law that where a party has wrongly 
taken from the Court: moneys _ deposited. in 
Court by his opponent, that’ Court has’ in- 
‘herent power to enforce a refund of the 
amount with interest: sée Mookoond Lal Pal 
v. Mahamed.Sami Meah (1) -and oe 
Vaman v. Sakharam Ramchandra (2). 

the present ease the amount which “was 


‘deposited with the. Court. by Government 


was taken away by the respondent because - 
that amount had-been settled by that Court 


- to be thešamount of compensation to. which 


the respondant was entitled under the Land 
Acquisition Att. The High Court in appeal 
reduced the amount to which the respondent: - 


‘was entitled. Under these: circumstances, 


the respondent must bé held to‘have had 
‘the ,benefit: of the ‘money ‘belonging to 
Government in excess of that to which ‘the, 
High Court’ held him to be entitled. That. 
benefit is represented not only by the excess 


‘amount wrongly taken by the respondent ` 


from the District Court “but ‘also ‘by © the: 
amount of interest which it carried ` with 
it. j 

- It was urged before ` us that this being 
the case of an award under the Land Ac.’ 
quisition Act and “not ‘a decree, ’ the” right, 
of restitution claimed by Government | cane 
`not rest ‘on, ‘the ` section of the Code of 


Civil . Procedire which” allows a refund of 
‘moneys eet es “ judgment-creditor 
under, a. deër- ‘Subsequently, reversed or 


(1) 14 0. 484, at p.486, 
eee al 4B, DE 


n 


directéd’ each: sr , 


Iti is a rule ; 
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amended. But, assuming that the Code does 
not apply, the decisions above cited show 
that the right rests on the inherent power 
, of the Court to enforce the refund. 
- The order of the District Judge disallow- 
_ ing interest is seb. aside and Rs. 57-5-4 is 
awarded to Government as interest on the 
amount of Rs. 538-0-3. 

The: respondent must pay the costs both 
of this appeal and of the darkhast in the 
Court below. 

Order set aside. 


< 





(s. c. 64 P, L. R. 1911.) 
PUNJAB CHIEF COURT, 

SECOND CIvIL APPEAL No. 935 or 1907. 
February 16, 1911. 
Present:—Sir Arthur Reid, Kr., Chief 
Judge, and Mr. Justice Rattigan. 
Musammat BUA DITTI—Ptarntizy— 
APPELLANT 

. versus 
WARIAM SINGH AND OTHEES—DEFENDANTS 


— RESPONDENTS. 
Laches—Suit filed with great delay—Custom—Hindu 
Law —Succession —Daughter—Self-acquired property. 
A suit by the daughter of a deceased proprietor 
<. based on right of succession for possession of im- 
moveable property which the defendants, collaterals of 
< the deceased, have held for. 11} years, cannot 
be defeated merely on the ground of great delay in 
bringing it. ` 
Collaterals are not entitled nnder the Hindu Law or 
custom, to succeed to self-acquired property in the 
presence of a daughter. 


Second appeal from the decree of the 
Divisional Judge, Amritsar, dated the 
15th day of July 1907, reversing that of 
the Sub-Judge, Ist class, Amritsar, dated 
the 22nd April 1907, decreeing plaintiff's 
claim. 

Pandit Sheo Narain, for the Appellant. 

Bhagat Gohind Das, for the Respondent. 

Judgment.—the property in suit in 
this case must, in view of the admissions 
of the defendants, be taken to be the self- 
acquired property of the late Jiwan Singh. 
It is also an admitted fact that if plaintiff 
cari establish her plea that she isa daughter 
of the ssid Jiwan Singh, her title to the 
property must prevail, both under Hindu 
Law and under fhe ordinary rules observed 
by agricultural tribes in this Province. The 
sole question then before us is, whether 
plaintiff had succeeded in proving that she 
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is the daughter of Jiwan Singh. Upon this 
point the Courts below have differed, The 
Subordinate Judge was of opinion that the 
plaintiff’s relationship was established, but 
the Divisional Judge felt some difficulty in 
accepting that finding, and held that the 
matter could not be said to have been prov- 
ed with the degree of certainty the case 
requires.” 

After hearing arguments, we are of opie 
nion that the finding of the Subordinate 
Judge was right. It seems to us that the 
question was practically determined in 1895 
when the present defendants instituted a 
suit for possession’ of this property against 
certain mortgagees who held the property 
under a mortgage effected by Musammat 
Raj Devi, the widow of Jiwan Singh. In 
that case the question arose, whether the 
mortgage was effected for legal necessity, 
and one of the items of the alleged ‘aden 
ation related to expenses said to have been 


- incurred by the widow in connection with 


the marriage expenses of her daughter Bua 
Ditti. Present plaintiff's name is Bua Ditti 
and she claims to be the daughter referred 
to in that case. Now, itis obvious that if 
Bua Ditti, (who is admittedly the same 
person as the Bua Ditti of the previous 
suit), was not the daughter of Jiwan Singh, 
the present defendants would have contest. 
ed that item on the ground that the widow 
was not justified*in expending money belong- 
ing to Jiwan Singh's estate upon the marri- 
age expenses of a girl who was only his 
step-daughter. But no such plea was pre- 
pared and the objection that was taken to 
the item was that Jiwan Singh had in his 
own life-time effected the marriage of hig 
daughter. After very elaborate inquiry, it 
was found that this was the cise and the 
present defendants succeeded in proving 
their case against the mortgagees. It is 
urged that the plea which they raised in 
regard to the item in question was aseffectual 
against the mortgagees as the plea thatthe so- 
called “daughter” was really no daughter at 
all might have been, But we can hardly 
believe that the collateral relations of Jiw 
Singh would have contested the item on 
ground upon which they did cont 












in a position to show that the ‘J 
was merely Jiwan Singh’s 
At all events it may fairly 


te - 





“Aing ard is of very little value, 
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their plea that they then -had no reason 
to question the fact that “Bua . Diiti? was 
the. daughter of the late owner of the pro- 
perty. Their plea praciically admitted this 
fact . ard the only question then was, whe- 
ther “Bua Ditti? as Jiwan’s daughter, bad 
been married in the life-time of -her 
father .or after his death. Had it been at 


that time a matter of. common knowledge- 


that Bua Ditti (who is throughout. the -pro- 
ceedings in that suit referred to as Jiwan 
Singh’s daughter) was. merely the step- 
daughter of the deceased, we cannot-.believe 
that the objection would not.at once have 
been taken that Musammat Raj Devi 
had no “necessity” 
Jiwan Singh’s ‘estate upon the marri- 
age of her deceasect husband’s. step- 
daughter. . 
The oral evidence-in this case is conflict- 


only point that can be urged aganit the 
plaintiff is her delay in 


lunatelj, sho did riot appear in the wit- 


“mess: box to explain this delay, but there 


may well be many causes for it. Defend- 
ants cannot possibly -contend that her 
inaction in any wise estops .her from pre- 
ferring the present claim, for they -have 


certainly not been prejudiced by -the fact, 


that since 113 “years they have been enjoy- 
ing .the income ¿of property to . which 
plaintiff . is the legal heir. Any sum that 
they may . have spent in” their .previous 
litigation with the mortgageeg .must have 
been long since recovered by them from such 
income. 

, In our opinion it is proved that plaintif i is 
the daughterand heir of Jiwan Singh'and we, 
therefore, accept this appeal :and reversing 
‘the decree of the Divisional Judge, we restore 
‘that of the Subordiiate Judge. Respondents 
must pay costs throughout. val 

d Appeal .accepted. 
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and the 


Suing. Unfor- . 


l v. Ralya (8). 
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A ; (a. 0.65 P.LB 1911) - 
~ PUNJAB CHIEF COURT, 
Civin Revisroy No. 31 or 1911.) 
_ February 1, 1911. 
Present: — Mr. Justice Johnstone., ` 
` Lala GHURKU MAL anp,oraurs-- 4 

ES ` PETITIONERS : 

versus 

Musammat DURGA. DS VI Reseon penn. 

Revision—Civil cases—Power of Citef Court——(Act 
XIX of-18!1)—Proceedings under. s. 8—Declaration— 
Solemn affirmation by agent. 

_ Ordinavily, the Chief Court ought not to interfere on 
the revision side in cases under Act XIX of 1841, but 
where plainly an erroneous order bas been passed, 
which is likely to seriously prejudice a party and to 
cause serious embarrassment and difficulty in the 
future, intervention is right and proper. t 

À statement on solemn - ‘affirmation, by the agent of 
a parda nashin lady is a sufficient ‘declaration’: within 
the meaning of section 8 of Act XIX of 1841. ' 

Where it was shown that the ‘defendant had in a 
very high-handed manner taken forcible possession 
of a furniture shop and there was every likelihood of 


his proceeding’ to _greater lengths unless sharply 
checked: 


Held, that the District - Court was rightin taking. 
action under the Act. 


Musammat Jagoji v. Manmohan Nath, 7 P.R. 31904; i 
37 P. L. R. 1904; 'Rajji v. Lal Chand, 138 P.R. 1906; 
116 P. L. R. 1908, referred to. - 


* Petition under section 70 (a). and. Ab). of 
Act XvIil of 1884, as amended by “Act 
XXV of 1899, for revision of the order“of 
the District Judge, Amritsar’ District, dated 
the 17th’ December 1910, accepting the appl 
cation. for probate. 

Mr. Petman, for the Petitioners. 

Mr. Beechey, for the Respondent. 

Judgment.—tin this case Mr. „Beechey 
has raised a preliminary objection that no 
revision lies, not so` much that it would ibe 


illegal for this Court to interfere on the re- 


vision side, as that it should not so interfere, 
because, the case being a summary one under i 
Act XIX of 1841,. the remedy . by regular 
civil suit is open to the petitioners. 

He admits that there is.on his side no 
direct authority, but he puts forward Jott 
Mal v. Coates (1Y, in whith it was ruled that 
this Court would not.revise a decision under 
section 283, Civil Procedure Code, (1882), 
and also Hansa v. Ram Singh (2) and Hakim 
There is mo doubt that the 
general tenor of recent authority is that, ordis 
narily, the exceptional power given to this 


Court on the revision side will not be used 
(1) 15 P. R. 1901; 80 P. L.' R. 1901. 

- (2) 86 P.R. 1902;:22 P. L. R.1902 (F. Bi) 
(8) 125 P. R. 1907; -80 P. W..B.-1907, 


Vok Xj 
GHCRKU MAL 64; DURGA DEYI. 


when another convénient remedy exists; but 
as regards this very ‘Act we have a raling,, 
albeit an old-one, in which this Court plainly 
asserted its right to revisa a decision of a 
lower Court, viz., Gorakh Nath- v. Bishember 
Nath (4). The correct doctrine appears to me 
after perusal of the ralings already mentioned 
and also those noted balow to be _that this, 
Court should not ordinarily interfere on the 


revision side in cases tinder this Act, but. 


that, where an erroneous order ‘has plainly. 
been passed, likely seriously to prejudice a 
pirty and likely to cause serious embarrass- 
meant and difficulty in the future, interven- 
tion is right and proper. Taking, for the 
sake of argument, the assertions of petitioners, 
as correct, I am of opinion that this is sucha 
case. I, therefore, overrule the objection. 
„Taking, the grounds for revision in turn, 


4 


. Ll ffod Mr. Petman means by the first the ab- 


+ yaw 


sence . of the “solemn. declaration” by the. 


complainant required by section 3as part of 


the indispensable conditions precedent to the 
taking of action by the Original Court. 
The complainant is Musammat Darga Devi 
and there is no “solemn declaration”, by 
which I understand a statement on solemn 
affirmation or oath, by her, but only an ap- 
plication in writing. But there is such a de- 
claration by Sardar Bahadur Dial Singh, she 
being a parda-nashin lady and he her agent, 
In my opinion this was sufficient, and I over- 
rule this ground. _ 

The next ground contains the contention 
that, though the application itself did not 
extend tothe property in possession of the, 
petitioners , before Rolu Mal’s death, the 
lower Court’s order includes such property. 
Tn connection with this Mr. Potman refers 
to the preamble of the Act which shows 
that the Act gives jurisdiction only -ag 
regards property of which the deceased person. 
died possessed ; and he complains that the 
Court’s final order includas all the property 
claimed by applicant respondent except four 
shops (Nos. 337—340) and a batthak, though 
the curator’s lists show that much mora 
than this was really not in | possession of 
Relu Mal at timé of death. (The 5 parcels 


(4) 66 P. Ri 1882. 


* Satokoer v. Gopal Sahu, 340. 929; 12 ©. W. N. 
65; Indra Chand v. Ghaneshyem, 9 C. L. J. 210; 4 
Ind; Cas; 52; Papamma v. Collėctor of. Godavari, 1% 
M. 841... z 


_ to the calling 
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of propsrty excluded wera excluded beciusé 
Relu Mal’s own snit for them under saction 
9, Specific Relief Act, a sit’ unfinished at 
date of his death, shows that they were cer: 
tainly not in his possession then). 

‘In my opinion, this objection is not well- 
founded. . To the curator petitioners tried to 
make.out that they were in possession of 57 
houses and shops. Of these, most, he says, 
Were in ruins and in actual Possession of 
no body, and only 28 capable of such posses- 
sion. Though ‘the curator put what petitioners 
claimed in a Separate list, he did not find 
that they were in their possession; and, as 
a matter of fact, the Court has held that 
they were not so. Petitiouers produced 
some 10 or 12 leases in their favour as re- 
gards sumo of these, four being of the four 
shops already stated as excluded in the final 
order. The Court made no mistake ; it diç 
not instruct curator to take possession of 
houses not in possession of Relu Mal 
ofhis'death. These remarks disp 
ground No. 3 i 

As regards ground No. 4 I cannot find any 
obvious injustice done to petitioners in regard 
of evidence, Mr. Beechey 
refers me to the Court's order of 24th August 
1910, and this, with other, orders, satisfies 
me on the point, 






Next, Mr. Petman contends, and this, per- 
haps, should have been discussed under ground 
No.1, that there was no real danger from 
his client’s action and so the Court should 
have refused to interfere under the Act. 


. But I find that the Court has not at all 


transgressed the maxims laid down in Mu- 
sammat Jagoji v. Manmohan Nath (5), Rajit 
v. Lal Chand (6), for petitioner No 1 in 
a very high-handed manner took forcible pos- 
session of a furniture shop and there’ wag 
every likelihood of his proceeding to greater 
lengths unless sharply checked-- see evidence 
of the nazir, 












In connection with this Mr, Beechey 
attempts-to show that under the Act the 
Court can deal with all the property of a de- 
ceased person; that the citation, when issu 
operates to remove in Jaw the possessio 
persons holding any ‘and all of that pr 
and that, therefore, it is not necessar; 


(5) 7 P. R. 1904; 37 P. L. R. 1904. 
(6) 188 P. R. 1908; 116 P. L. R. 190: 
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what was and what was not held by Relu Mal 
when he died. I find great difficulty in 
assenting to this proposition, the result of 
which would be,inter alia, to give anapplicant 
under the Act rights to achieve by summary 
process results totally denied to the deceased 
himself, had he survived. I need not, how- 
ever, give a decision on the point, for I am 
with Mr. Beechey apart from this contention. 
Proceeding to ground No. 5 I note that the 
finding is that Relu Mal and Ghurku Mal 
(petitioner No.1) were not members of a 
joint Hindufamily, but at most partners in 
one drapery shop. This finding was arrived at 
in areasonable way and I will not discuss it. 
Certain documents put in by petitioners 
below were denounced as forgeries, and Mr. 
Petman says this view was unreasonable and 
against the evidence; but the only point taken 
js that they were produced in the criminal 
case before the Magistrate Dina -Nath and 
not there denounced by Relu Mal. This is 
manifestly an insufficient reason for upset- 
ting the finding of the Court below as to 
the nature of these documents. There is 
some force in the argument, no doubt ; but I 
do not think I should, on a mere question of 
fact, revise that finding on such a ground. 
Lastly, Mr. Petman points oat that the 
‘Will was never properly proved, as only a 
copy was sent with the interrogatories to the 
witnesses. Mr. Beechey says he cannot 
answer this because the contention nowhere 
. appears in the revision petition. I exclude 
the contention. | ° f 
_. For theso reasons, I dismiss the petition 
with costs. 


Petition dismissed. 





(s. ¢.'67 P. L. R. 1911.) 

_. PUNJAB CHIEF COURT. 
Suconp Civiu Apreat.No. 1335 or 1910. 
December 15, 1910. 

Present: —Mr. Justice Shah Din. 
JIWAN MAL AND oTHERS—PLAINTIVES— 
APPELLANTS 

versus 


A DAS—DEFENDANT—RESPONDENT. 
aw—Adoption Kritrima—Succession—Right 
son to succeed collaterally—Custom— 
heir. 

Law it isonly when an adoption 
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in the Dattaka form takes place that the adopted 
son has the right of collateral succession, In the 
case of a‘gustomary or Kritrima adoption an adopted 
gon succeeds ordinarily to the estate of his adoptive 
father, only as the relationship between the two 
is purely a personal one. 

Baijnath v. Shamboo Nath, 113 P. L. R. 1908; 
53 P. W.R. 1908, referred to. 

Second appeal from the order of the Divi- 
sional Judge, Sialkot Division, dated the 21st 
December 1908, reversing that of the Munsif, 
2nd class, Gujranwala, dated the 12th March 
1908, decreeing plaintifi’s claim. 

Bhagat Govind Das, for the Appellant. 
Pana Ram Bhaj Datta, for the Respond- 
ent, - 

J dgment.—The facts are very fully 
stated in the judgments of the Courts below 
and heed not be recapitulated here. The sole 
question for decision before me is, whether the 
respondent Jamuna Das, as adopted son of his 
grandfather, Ram Chand, ia entitled to suc- 
ceed collaterally in the latter's family. After 
hearing arguments on both sides, 1 think 
that this question must be answered in the 
negative. The learned Divisional Judge has 
held that the adoption of Jamna Das by Ram 
Chand did not take place in the dattaka form, 
and that-one of the elements essential to an 
adoption, in the kritrima form was also want- 
ing. This shows that, according to the Divi- 
sional Judge, the adoption in question wag 
not oue made with the due observance of 
the formalities.prescribed by Hindu Law. 
In this gonclusion I entirely agree, as it ap- 
pears to me that though the parties are nat 
agricultural Hindus and are admittedly gov- 
erned by Hindu Law and not by custom, 
the adoption of Jamna Das took the form 
rather of an appointment of heir than of a 
formal adoption sanctioned by Hindu Law in- 
volving the transplantation of the adopted 
son from his natural family into that of his 
adoptive father. In Civil Appeal No. 1282 of 
1882 this Court held that the adoption of 
Jamna Das took place with some formality 
and was valid “according to tribal custom;” 
in other words, that Jamna Das’ adoption 
was a Punjab customary adoption and did 
not conform to the requirement of either the 
dattaka or the kritrima form as laid down by 
Hindu Law. It is not disputed that if the 
adoption did not take place according to 
the dattaka form, Jamna Das would not suc- 
ceed collaterally in his adoptive father’s 
family, and it would be for Jamna Das to 
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‘in respect of all his moveable and immove- 
able property and should be the owner of 
the gaddi and become the mahant. After 
the execution of this document, Rajbans 
Bharthi appears to have become displeased, 
or to have had some difference with Khushal 
Bharthi; it may be that he was guilty of 
some misconduct unbecoming a disciple— 
‘for we find that a year after the execution 
of this Will Khushal Bharthi executed an- 
other Will whichis dated the 8th of August 
1883. It appearsthat the testator was total- 
ly blind at the date of the execution of 
this Will and, therefore, largely dependant 
on others. Considering the language of this 
Will, we are disposed to think that it was 
not altogether the work of Khushal Bharthi 
himself. It recites that during the testator’s 
illness Rajbans Bharthi had had a docu- 
ment drawn up, “the contents of which were 
bad” and having told the testator that it 
wasa Will, had had it registered on the 
testator’s admission. Then ib recites that 
‘Rajbans Bharthi was “a very bad character’; 
that he does not serve devotees and per- 
form service and cannot be allowed to re- 
main.in the place. After these recitals and 
‘a recital that Bachéhu Bharthi is a good 
man and always engaged in devotion 
the testator directed that after his death 
Bachchu Bharthi should be the absolute 
owner of the whole of his property and 
perform the worship and service of the gaddi. 
Then followed-a declaration that the testator 
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Bachchu Bharthi, my disciple and heir”. 
In this deed of gift, after a recital that some 
arrangement should be made for the main- 
tenance of Rajbans Bharthi, Khushal Bharthi 
gives to him 32 bighas and 12 dhurs of land 
as his absolute property. On the death of 
Khushal Bharthi, Bachchu Bharthi succeeded 
to the mahantsh’p under the Will of the 
Sth of August, 1883, and continued to be 
mahent up to the time of his death on the 
14th of April, 1894. According to the plain- 
tiff’s case, Bachchu Bharthi adopted him as 
a disciple when he was of the age of Sor 9 
years, and upon Bachchu Bharthi’s death 
-he was elected and installed as mahant 
at the thirteenth day ceremony when 
he was of the age of 12or13 years. The 
case of Rajbans Bharthi is, that the plaintiff 
was neither a disciple of Bachchu Bharthi 
nor was he ever installed in accordance wit, 
the custum prevailing in regard to 
election of mahant of the sanyasr se 
the contrary, he alleges that he hj 
duly elected and installed ag 
meeting convened and held 
after the death of Bache 

It appears that no 
Bharthi died than 


















Bharthi. 
disposal 
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made of the alleged installation of the ap- 
plicant as mahant of the gaddi. This is a 
remarkable omission if the plaintiff’s case 
be true, that he was installed as mahani on 
the 13th day (April 27th) after the death 
of Bachchu. ‘the defendant, -Rajbans 
Bharthi, filed an objection to this applica- 
tion on the 23rd of June 1894, in which after 
several recitals the following statements 
appear: “Upon the death -of his fellow 
disciple, Bachchu Bharthi, this objector 
performed funeral ceremonies and gave a 
bhandara, and all the mahants of the Iaka 
of District Gorakhpur having assembled 
together, gave the shest of a mahant to 
this objector by reason of his bejng a com- 
petent discipleand a fellow disciple of the 
deceased, and by reason of his being in posses- 
sion of the property and a lawful heir. 
his objector has been in possession of all 
milaks of the deceased and so forth. 
jector then submits that he is entitled 
is name recorded inthe Khewué 
tement as owner in the place 

arthi, deceased.” We find 
mt that the defendant, 
t up his election and in- 
ithin a very short 
achchu Bharthi. 
o Court (where 





















INDIAN OASES, 


[1911 


the gaddi of Kotwa and Sarabdawn Bharthi, 
mahant of Bhardia, a resident of Badhiamal 
and a muafidar. The document also contains 
the statement that Rajbans Bharthi had 
given the 32 bighas and 12 dhurs of land 
which he acquired under the deed of gift 
from Khushal Bharthi to 
Rameshar, his sons and Sheodin Barthi who 
was a chela of Rajbans Bharthi for main- 
tenance. Of this so-called agreement the plain- 
tiff says in paragraph S of the plaint that 
the defendant, Rajbans Bharthi, ‘‘dishonestly 
executed an agreement on the 2nd of May, 
1894, according to his own wish and desire, 
and thereby declaraed the plaintiff his disciple. 
On the strength of the said agreement, the 
defendant first party, took an objection on 
the 28rd June 1894, to the entry of the 
name of the plaintiff for which an application 
was made by Ghurupuri, on the 2nd June 
1894. Subsequently the defenant, first 
party, dishonestly and in collusion with 
Ghurupuri, aforesaid, filed-a petition of com- 
promise on the 27th June, 1894, and caused 
his name to be entered in the revenue papers. 
All these proceedings were taken fraudulently 
during the time the plaintiff was a minor.” 
The plaintiff here charges not merely the de- 
fendant but his own father, Ghurupuri also, 
with fraud and collusion. We fail to find any 
evidence on the record to support these charges. 
It is difficult to understand what motive 
Ghurupuri could have had for supporting 
the claims of the defendant Rajbans to the 
detrimont of his own son’s interests. In his 
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-after the trahwin ceremony he appointed 
Rajbans as his agent. He says, I appointed 


Rajbans 4 or 5 days after the tirahwin 
ceremony. My servants and not I sent for 
Rajbans. Gamandi Lal and Chandiman 


asked me to send for Rajbans saying thai 
he would do work. Thenhe was sent for 
and kept.’ Gamandi Mal and others said 
that Rajbans was a clever man and: that he 
would make a' good manager. I inquired 
nothing about Rajbans. But my servants 
said that he was a bad character.” This 
seems to us a somewhat strange story, and 
particulary so when it is borne in mind that 
the plaintiff and Rajbans had but a few 
days before had a dispute over the disposal of 
the body of Bachchu Baharthi and were not on 
good terms. Is it not an after-thought in- 
vented to account for the undeniable fact of 
appellant’s possession of the math property for 
so many years? We shall refer to this matter 
later on. Now, it is clear from the evidence 
tLatson the death of Bachcku Barthi two can- 
didates were put forward for the mahantship— 
one the plaintiff, a lad of 12- or 13 years, 
who is a nephew and is alleged to have been 
a disciple of Bachchu Baharthi, and who was 
supported by a small coterie of mahants, the 
other the defendant, Rajbans Bharthi who 
had been a former disciple of Khushal 
Bharthi and who from the evidence had the 
support of a cumsiderable number of in- 
finential mahants. We think that’ it is 
just possible that some of the plaintiff's 
supporters may have taken time by the 
forelosk and gone through the form of in- 
stalling the plaintiff on the gadi: on the 
“occasion of the thirteenth day ceremony and 
forestalled the supporters of Rajbans who 
only assembled and installed him on the 
succeeding day. The initiation of a child of 
the tender age of seven or eight years as 
a disciple and the installation as mahant of 
the same child when he was of the age of 
but 12 or 13 years and could not possibly 
understand the duties and responsibilities of 
an ascetic and a mahant probably struck 
some of the wiser heads among the electoral 
body as being absurd, if not farcical. Seeing 
this they, in all probability, we think, 
arranged the compromise the terms of which 
appear in the document of the 2nd of May, 
1864. This, we believe to bə the real 
genesis of the so called agreement of the 
2nd of May. The neighbouring Mahanis, 
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conscious thah the plaintiff-rospondent 
Karya had some claim to the gaddi, and 
at the same time unwilling to put a 
mere bəy into such a responsible position, 
and finding ready to their -hands in the 
person of the appellant one who also had some 
claims as chela of a former mahant, but before 
doing so made terms with him both as to his 
successor and as to the manner in which he 
should conduct himself in the office. On 
his accepting those terms they installed him., 
And we may remark those terms were in 
every way most proper, and such as wonld 
naturally be imposed by mahants anxious for 
the well-being of the Kanchanpur shirne. As 
to the date (May 2nd) that clearly was 
the date on which the ‘agreement’? was 
engrossed on statap paper. Tt had evidently 

been drawn up on April 28th, as appears 

from the recital that appellant had “to-day” 

been invested with the sheet o nant. 
Under the circumstances, the agree t which 
the defendant sets up was not unnatural, 
namely, that Rajbans should succeed to the 
mahantship, make the plaintiff his chela and 
nominate the plaintiff as his successor. We 
may here observe that it-is most unfortunate 
that the learned Subordinate Judge did not 
exercise his powers and enforce the attend- 
ance atthe trial as witnesses of Ghurupuri, 
the father of the plaintiff. and Sheosaran 
Bharthi and Sarabdawan Bharthi, who are 
alleged to have been mainly instrumental in 
carrying out the compromise. The evidence 
of the two mahants was of especial import- 
ance as they were the persons by whose ad- 
vice the appellant, according to the “agree- 
ment” was to be guided and whom he therein 
empowers to punish him for disobedience. It 
appears that at the instance of the defendant, 
warrants had been issued for these parties, 
but they failed to attend. An application 
was made to the Court for the issue. of a 
proclamation under section 168 of the Code 
of Civil Procedure, to secure their attendance, 
on the ground that their evidence wag 
material and they were intentionally avoid 
giving evidence. This application was r 
ed by the Pleader for the plainti 
ground that the postponement of 
for the purpose of obtaining th 
of these witnesses ‘was soug 
a view to harass and put the 
pense.” The learned 
yielded to the argum 
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Pleader and passed the following order on 
the application, “as with referenca t> the 
statements of the Pleaders for the parties no 
reasonable ground appears for issuing a pro- 
clamation, ib is ordered that this petition be 
disallowed.” He doas not find that the ap- 
plication was made for the purpose of harass- 
ing the plaintiff and of putting him to ex- 
pense. In fact, he gives no intelligible 
reason for his refusal. Undoubtedly, these 
three persons were material and necessary 
~ witnesses and ought to have basen examined. 
Ghurupuri, the father of the plaintiff, as his 
guardian, entered into tho compromise. He 
could have informed the Court of all the cir- 
cumstances connected with it: He is, we are 
now told, dead, so that his evidence cannot 
be procured. The oppositions offered by 
the plaintiff to the application for the issue 
“of proclamation leads us to suppose that the 


plai not balieve that the evidence of 
these sses would be favourable to him. 
We have ™“@onsidered whether, even now, we 


should not direct the examination of the other 
persons above-named; but having regard to 
all the circumstances, we are disposed to 
think that it would not now be desireable to 
adjourn the hearing of this appeal for the 
purpose of obtaining the evidence of these 
witnesses assuming that they are now to be 
found. 
`. Before we proceed to consider the evidenca 
which has been adduced on behalf of the reg. 
pective parties, let us first see what is alleged 
to be the rule for the eiection of makants of 
the math in question. In the second para- 
graph of the plaint the plaintilf states the 
rule thus:— : 
“The rule for nominating a mahunt is that 
one who is nominated by the mahant for the 
time being from among his disciples becomes 
the mahant after him. If the mahant for 
the time being dies without nominating any 
one as his representative then after his death 
the mahants and fagirs of the sect and the 
raises of the neighbourhood and disciples of 
e deceased mahant appoint as his successor 
of his disciples who may be qualified, and 
ere ‘are no qualified disciples, then 
erson of the family who may be 












or the plaintiff is that of the ten 
ake up the sect of the 
barthi group alone in this 
pa clecting a mahani, and 
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that the principal mahants of that group did 
elect and install the plaintiff as mahant. It 
was also contended on behalf of the plaintiff 
that if there be a disciple of ihe deceased. 
mahant, such disciple must ordinarly be 
elected mahani. It was not contended that 
such disciple must, under any circumstances, 
be so elected. As evidence of the tule, the 
plaintiff relies on the evidence of one Partab 
Bharthi who is the mahant of Rampurmatia, 
and is said to be acquanited with the math at 
Kanchanpur and its rules. In the'course 
of his evidence he says, Karia Bharthi 
was installed as mahant on the thirteenth 
day after the death of Bachchu Bharthi.. 
A bhandara (feast) was givien on account of 
the tirahwin ceremony of Bachchu Bharthi. 
A bhandtra can be given at any time after 
the trahwin at pleasure. The bhandara on 
account of the érahwin is given in pursuance 
ofa religious custom. All the ten classes (that 
is the ten classes of Sanyaszs) attend the other 
bhandara, but the trahwin is attended only by- 
one’s own class.” 

The learned Pleader for the respondent, - 
relied upon several authorities, and amongst 
others the decision in Atma Nund v. Atma 
Ram (1), as supporting this view. In thig 
case ib was held that a right of inheritance to 
the estate of a deceased Guru, much less of a 
division of property left by him, whether 
hereditary or self-acquired, amongsthis chelas, 
does not exist bet the right of succession de- 
pends upon the nomination made by the de- 
ceased Guru which is generally confirmed by 
the Mahants or principal persons of the sect 
in one neighbourhood at the time of their 
assembling for the performance of the funeral 
obsequies of the deceased. The learned 
Judges in that case so held relying upon a 
bawasta obtained from the Hindu law officer 
of the Court, and upon several precedents 
of the Sadar Dewani Adalat they say in the 
course of their judgment:— 

“The right of succession depends upon the 
nomination made by the deceased Quru which 
is generally by the 4fahants or principal 
persons of the sect in the neighbourhood 
at thetime of their assembling together for the 
purpose of performing the funeral obsequies of 
the deceased, on which occasion they proceed 
to instal the chela nominated by the deceased 
with the usual ceremonies unless they 


saw reason for setting aside the nomination 
(1) (1864) S. D. A. N. W. P. Vol. I, 809. : 
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or no successer should have been appointed 
by the deceased, in either of which cases they 
make an election of their own, selecting from 
among the pupils of the deceased the one who 
may appear the best qualified to be” his 
successor.” 

The same rule was laid down in reference 
to the very math which is the subject-matter 
of the present appeal in the subsequent casa 


Nirunjun Barthee v. Padaruth Barthee and. 


Khooshal Barthee (2). In their judgment in 
that case Batten and Spankie, JJ., say :— 

“ Whith the circumstances of this case and 
with the precedents before us, there can be 
no doubt that amongst Sanyasis itis usual to 
appoint mahants and ‘that there must be 
nomination during the life-time of the 
- mahantor when there has not been such 
nomination, there must be election and con- 
firmation’ by the neighbouring mahanis and 
memberss of the sect.” 7 

In the case of Genda Puri v. Ohatar Puri 
(3), their Lordships of the Privy Council 
held that a claimant to a mahantship in order 
to succeed must prove the custom of the math 
entitling him to recover the office and the 
property appertaining to it, and that a 
claimant who failed to prove his installation 
` or confirmation was not entitled to a decree 
for the office and property against a person 
alleging himself to have been a chela who 
whether with or without title, was in posses- 
sion. “In determining” they say, “who 
is entitled to succeed as“ mahant in such 


acaseas the present: the only law to be | 


observed is to be found in custom and 
practice which must be proved by testimony, 
.and the claimant must show that he is en- 
titled according to the custom to recover the 
“office and the land and property belonging to 
it. The infirmity of the title of the defendant 
who is in possession will not help the plain- 
tiff as the Subordinate Judge seems to have 
thought. ” v ` 
- In’a khewat of the village of Kanchanpur 
- for the year 1293 Fasli (1885-1886) (No. 42 
C. in the record) the custom as regards 
the’ appointment of lambardar is thus 
stated,—~ ; -t 
“The disciple who will be installed to 
the gaddi by hisguru dies without install- 
ing any one to the gaddi in his life-time, 
allthe atts (ascetics) and raises of the 


(2) (1864) 1 S. D. A. N. W. P. 512. 
(8) 9 A. 1; 18 I. A. 100. 
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surrounding places shall assemble at the time 
of the bhandara (feast) and shall instal to the 
gaddi the desciple whom they- consider 
fit. The disciple so appointed shall also be 
appointed a lambardar. The rest of the 
disciples so long as they live together and 


` bear a good character, shall get maintenance 


butin case of separation they shall get 
nothing.” 

According to this ‘the election is not con- 
fined to the Mahants of any particular gronp, 
but extends toallthe atits and raises of the 
surrounding places. As appears by a judg- 
ment of the 3rd of December 1892, of the 
Subordinate Judge of Gorakhpur in a suit 
‘which was brought by Nirunjun Barthee 
v. Padaruth Bharthee and Khushal 
Barihee (2) for the establishment of the 
right of the plaintiff to inherit the pro 
perty of the math in question in the e- 
fence set up by the defendant Padarath the 
custom as to the appointment of 
was thus stated ;— 

“ The custom is that the desciple or the 
disciple of a disciple who’ is declared by 
the Mahant himself in “hig life-time to.be 
his successor who, after the death of -his 
spiritual guide, is declared mahant by the 
mahants, becomes the Mahant and owner of 
the property.” = | 

We may here say that no clear and 
reliable evidence to establish the custom hag 
been given. There is nothing to show the < 
local area which is to furnish the persons 
entitled to take part in the election and 
installation. There is nothing to satisfy ug 
as tothe number of electors requisite to 
forma quorum, nor does it appear 
the election and installation is to be c 
out when the mahants who form the 
toral body are divided in opinion in the 
choice of a candidate. In the present case 
whatever was the local area which provided 
the electorate, itis clear that the electors 
were not unanimous in their choice of a 
mahani, 

[After discussing the evidence’ his Lord 
ship proceeded:—] We are disposed 
vidence 
le-an 


ae 


ahants 


_how 
arried 
elec- 













plaintiff was duly instaHed i 
with the custom of the sect 
borne in mind that this sui 
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call the “temporalities” of this math, can 
succeed only if the respondent proves that 
he has been only installed according to 
custom. The suit doesnot ask for a de- 
claration that he ought to have been in- 
stalled, There is, moreover, no satisfactory 
evidence before us as to the, usage prevail- 
ing in regard to the appointment of mahanis. 
In his plaint the plaintiff, as we have 
pointed out, alleges that the mahants and 
figirs of the’ sect (i. e, Sanyasis) the 
raises of the neighbourhood and disciples of 
the deceased mahant appoint a successor 
and, as a matter of fact, according to the 
plaintiff's evidence, and that of Prag Bharthi, 
Gya Gir, who does not belong to tke Bharthi 
group, took part in his election. This is 
not consistent with the contention put forward 
Nhy his learned Advocate that the mahants 
of the Bharthi group alone form the elec- 
toral body. Whether, however, the elec- 
torate Rconfined to mahants of the Barthi 
group or includes mahants of the entire 
sect, it appears to us from the evidence 
that a valid installation of the plaintiff has 
not been proved. Having regard to the fact 
that the plaintiff was’at the time of the alleg- 
ed installation a youth of the tender age of 

12 or 13 years, it would be a surprise. to 

find that any persons to whom belonged 

the duty of electing the head of a religious in- 
stitution of the kind would support such 
an election. As was said by the learned 

Judges who adjudicated in the case of 

Mahant Ramji Dass v. Lachhu Dass (4), 

in which the election to a mahantship of a 

youth under 16 years of age was attempted to 

be supported. 
“ A boy mahani, a superior of a religious 
institution of ascetics who has not attained 
-even his 16th year the age of majority, accord- 
ing to the Hindu Law, is a sight of an unusual 
occurrence. ” 

The learned Subordinate Judge upon the 
main issue in the case devoted a large portion 
of his judgment to an endeavour, as we 
have said, to show that the defendant was of 
ach immoral and bad character as to be. 
united and unfit for the position of 
#j and that no mahant having any 
the election to the mahantship 
ibly have supported his election 
to be no doubt upon the evidence 
of years ago the defendant 
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incurred the displeasure of Khushal Bharthi, 
this may have been due to the fact that he 
was unduly attentive toa woman who was 
not his wife. Itis alleged by one of {the 
witnesses that he kept a mistress. Assum- 
ing that he did a number of years ago 
thus offend against the rules of moralit y 
and was in the eyes of a virtuous sect 
such as the Sanyas’s, an unworthy disciple, 
it may well be that he recoguized this error, 
and in the years .which intervened between 
the time of his laps and the 
Bachehu Bharthi become a reformed char- 
acter’ and that his offence was condoned. 
The only evidence to which we have been 
referred in which the character of the. de- 
fendant is impeached goes to show that he 
was a married man and also kept a mis- 
tress, Of course, as a married man, he 
would not be eligible for election to the 
gaddi of a math of celebates, unless he 
abandoned his wifeand family. On giving 
up, hewever, his wife and family and ceas- 
ing to be a house-holder, there would upon 
the evidence be no obstacle to his’ elec- 
tion. Ifthe Mahanis of the neighbourhood 
considered him a fit and proper person for 
the office, it is not for this or any other 
Court of law to turn itself into a Court: of 
morals and review the decision of the elect- 
toral body. That the defendant had ‘been 
a disciple of Khushal Bharthi is admitted 
and;that he was installed on the gaddi on 
the 14th day after the death of Bachcbu 
Bharthi, the evidence leaves no doubt 
upon our minds, Whether or not that in- 
stallation was valid is another question. A 
number of mahants were examined, all of 
whom say that they were present and took 
part in his installation. Of these, mahant 
Harihar Daval Gir the mahani of a math 
at Lachhmanpur, which is distant two kos 
from Kanchanpur, says in his evidence that 
the defendant, Rajbans Bharthi, was made 
a mahant, after consultation in regard to 
the contents of the agreement which was 
subsequently drawn up (that is, the so-called 
“ agreement” of the 2nd of May 1894), 
and on‘this occasion he says the plaintiff 
was madea disciple of the defendant. He 
says that it was at the instance of the 
mahants who were present, that the defend- 
ant made the plaintiff a disciple in order 
that a former disciple of the defendant, 
Sheodin Bharthi, who bad proved up worthy, 


death of’ 


` 


Vol. X] 
RAJBANS BHARTHI v. KARYA BHARTHI, 


might not subsequently claim the property. 
-The following other mahants. also depose to 
the installation, namely, mahant Sidh Gopal, 
manant of Takia Dehrara; mahant Raj 
Ballabh Gir, Mahant of Ratanpura, Chandra- 
bhan Gir, mahant of Narkatia, Molan Gir, 
“mahant of Barwa, Narsing Gir, mahant of 
Gopalpur. These all say that they were 
present and took part in the installation of 
the defendant, and that on that occasion the 
plaintiff was made a chela by the 
Tn addition to these, Ajmerepuri makant of 
Balwa gives corroborative evidence: Accord- 
ing to hig evidence, he pays Rs, 24,000 a 
year as Government revente. The property, 
therefore, which belongs to his math, must 
be of considerable value. The evidence of 
these witnesses was supported by two Brah- 
mans namely, Gajadhar Pande, the here- 
ditary priest of the Kanchanpur math and 
Gokul Dube. Gajadhar Pande, who is a 
Pandit living ina village adjoining Kan- 
chanpur, says that on the day of the bhandara 
ceremony of Bachchu Bharthi, the defend-. 
ant was appointed Mahant, that he (the 
- witness) went there on thas day and con- 
ducted the worship, he being the hereditary 
purohit priest) of the Kanchanpur math, 
We have not the slightest reason to doubt 
the truth of the evidence given by these 
witnesses. They could have no motive, 
80 far as we can discover, and none has 
been-suggested, -for conspiring together to 
make a false case for the defendant. Whe- 
ther they were entitled to elect and install 
the defendant, it is -not necessary for us 
now to-determine. The importance of their 
evidence lies in the fact that a large number 
of muhants of the Sanyasi sect in the 
neighbourhood of Kanchanpur did not take 
part in any instaslation of the plaintiff, but, 
on the contrary. took part in the installation 
of the defendant who is and has been 
since the death of Bachchu Bharthi the re- 
corded owner of the'property and in receipt 
of therents and profits of it. The learned 
Subordinate Judge has fallen into an error 
in the following passage of his judgment. He 
ays, “As the mahant is the absolute owner 
of the Property as long ashe is in the office 
ind as he has an absolute power to. declare 


n the pleadings, the plaintiff, if he be the 
hela of Bachchu Bharthi, is entitled to succeed 
im to the office of _mahants under the 
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- aside the decree of the learned 
| successor in his life-time as is admitted | 
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terms of the Will mentioned above ( í. e., the 
Will of Khushal Bharthi, dated the 8th of 
August 1883).” This is not correct, as 
Khuskal Bharthi had clearly no right to 
nominate a successor to: Bachehu Bharthi. 
The mere fact that the plaintiff was the ` 
chela of Bachchu Bharthi if he Was a chela, 


- does not of itself entitle him to succeed in 


this suit. He must also prove tbat the. 
thahants of the sect, duly installed him ag 
mahant according to custom. , i oes a 
Upon the whole of the evidence, we are dig- 
posed to think that the plaintiff was made a 
disciple of Bachchu Bharthi, but that.in con- 
sequence of his youth and incapacity a number. 
ofthe mahants who were qualified to elect 
and install a mahant for the math ai Kan- 
chanpur, considered him unfit for the office, 
that a few partisans supported hig election 


tion, that” on the : 
defendant was installed as mahant’ by 
his supporters, he having in t] mean- : 
time accepted the terms stated in / he docu- 
ment of the 2nd of May 1894, to which 
we referred. *That the. defendant was. 
appointed agent and manager by the plaintiff, 
as alleged by the plaintiff, we have no hesi. 
tation in -characterising as anything short 


ofa falsehood. The defendant undoubted- 


- and possibly carried out a hurried ay he 


following day tKe 


. ly had his name recorded in. the record 


of rights by virtue of the compromise en- 
tered into between him and : plaintiff’s 
father andin virtue of it and also of his 
installation as mahani, took and held posses- ' 
sion of the property of the ygaddi in his 
own rights as mahant and received the 
rents for his own use, We do not say that the 
compromise was binding upon the plaintiff, 
he being then a minor, but the cnus lay heavi- 
ly upon him of proving by satisfactory evi- , 
dence what the custom and practice is in’ 
regard to the election of a mahant and of 


showing that he was validly elected gnd 
installed. It may possibly be that the 
defendant’s title ig weak and. infirm, but 


this will not avail the plaintiff if he fails 
to establish his own title. He has, in 
our opinion, wholly failed to do so, and th 
appeal must, therefore, be -allowed, We 
Subordj 
Judge and dismiss the plaintiff’s sui 
costs, both in this Court and. 
Court below, 

A 
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RAMLAL BALARAM V. EMPEROR. 
(s. c. 8 A. L. J. 302.) 
ALLAHABAD HIGH COURT. 
Ormar Revision No. 752 or 1910. 
February 3, 1911. 
Present: —Mr. Justice Richaras. 
RAMLAL BALARAM— APPLICANT 
‘ cersus 
4 RMPEROR—OPPOSITE Party. 
Evidence Act (Iof 1872), s. 63—Secondury evidence— 
Whether newspaper is secondary evidence of & letter 
not found and not proved to have been written by 


accused, - ; A 
Secondary evidence cannot be given of a document 


which has not been proved to have been written by | 


the accused or even to have existed. 

A copy of a newspaper publishing a defamatory 
letter cannot be used as secondary evidence to prove 
a letter which has not been found andhas not even 
been proved to have been written by the accused. 


Application for revision against an order of 
the Sessions Judge of Cawnpore. 
~ Mr. Purshottam Das Tandon, 
pellant. 
Mr. Arrindel, for the Crown. 
Judgment.—The accused has been 
convicted under section 500, Indian Penal 
Code, and sentenced to two months’ simple 
imprisonment anda fine of Rs. 200. The 
alleged defamation is contained in a letter 
which appeared in ® paper called Desh- 
sewak which was published in Nagpur in 
the Céntral Provinces. Both the Courts be- 
low held that the charge was proved against 
the accused. The latter now comes to 
this Court in revision and contends that the 
case was not proved and that there was 
“no jurisdiction to hear the case in Cawn- 
pore. Whether or not the accused is res- 
ponsible for the letter in question, it seems 
to me that the Court might well hold that 
it was defamatory. The object of ib appears 
to be to advertise the Union Indian Sugar 
Works and their products at the expense 
of the Cawnpore Sugar Works and their 
products, by insinuating that the product 
of. the Union Indian Sugar Works was 
pure particularly from a Hindu point of 
view whiie the product of the Cawnpore 
Sugar Works was jmpure. The real ques- 
tion, however, is not whether the- letter 
was defamatory, but whether or not the 
arge was brought home to the accused. 
letter purports to be a letter written 
person who had some recent dealings 
Union Indian Sugar Works and 
ts and who had purchased 
them.: It is proved that 


for the Ap- 













INDIAN ‘CASES. 


{1911 


the accused had dealings of this nature 
at the very time. It is not an unnatural 
inference that. the writer of the matter 
which appeared in the newspaper knew that 
the accused or some other person had been 
making purchases of sugar from the Union. 
Indian Sugar Works about this period. It 
is also proved that the accused was interest- 
ed in the Union Sugar Mill. It must be 
carefully borne in mind, however, that the 
present charge is not against Deshsewak 
newspaper or any one connected there- 
with, The charge is that Ramlal Balaram, 
accused, wrote the letter which appeared 
in the newspaper and was thereby guilty 
of an offence punishable under section 
500, Indian Penal Code. There is no 
proof of any kind that a letter was written 
by any one, far less it is proved that 
the accused wrote it. Both the learned 
Magistrate who- tried the case and the 
Sessions Judge who heard the case on appeal, 
seem to have thought that a copy of the 
newspaper containing the libel could be used 
as secondary evidence, because after 
search being made in the ofice and 
the premises of. the newspaper no letter 
was found. In this they were clearly wrong. 
It is impossible to say that secondary evi- 
dence could be given ofa document which 
was not even proved to have been written 
by the accused or even to have existed. 
In my opinion it is absolutely clear that 
whatever ground for suspicion there may 
have been that the accused wrote the letter, 
the proof of his having done 8O falls al- 
together short. I allow the application, set 
aside the conviction and sentence, acquif the 
accused and direct that he be set at 
liberty andalso order that the fine, if paid, 
be refunded. | 


Conviction set aside. 
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GHULAM MUSTAFA V. EMPEROR. 


(s. c. 68 P. L. R. 1911.) 
PUNJAB CHIEF COURT. 
Criminar APPEAL No. 689 ur 1910. 
January 30, 1911. 
Present:—Mr. Justice Kensington and . 

Mr. Justice Rattigan. , 
GHULAM MUSTAFA—Convicr— 
APPELLANT 

versus 


EMPEROR—Responpenr. ; 

Penal Code (Act XLV of 1860), ss. 395,396 and 400 
—Dacoity—Habitual association for purposes of commit- 
ting dacoity—Criminal Procedure Code (Act V of 
1898), s. 239—Joint triat~Same transaction—Sentence. 

Fourteen persons were tried at one trial and con- 
victed of an offence under section 400, Indian Penal 
Code, for having formed a gang for the purpose 
of habitually committing dacoity. Between the 7th 
March 1908 and 18th December 1909, four serious 
dacoities were committed at four different places and 
in two of these, dacoity was accompanied by murder. 
The accused, it was alleged by the prosecution and 
found proved,’ took part in one or more of these 
dacoities: 

Held, that the joint trial of all the accused for the 
offence under section 400, Indian Penal Code, though 
not illegal, was improper. It would have been- better 
to try separately the accused persons for having 
committed offences under sections 396 and 397, Indian 
Penal Code, in respect of dacoities in which it was 
alleged they took part. 

If it is established that a gang, however small in 
number, -was formed for the purpose of habitually 

` committing dacoity, all persons who thereafter joined 
that gang in one or more cases come within the 
purview of section 400 of the Indian Penal Code. 

In cases under section 400 of the Indian Penal 
Code against a gang consisting of desperate ‘men 
prepared to proceed to all lengths in carrying out 
their crimes, the heaviest possible sentences should 
be passed. In awarding sentences the Court ought 
to consider not so much whether particular offenders 
were concerned in only one or more of the dacoities 
committed by the gang, as whether it was clearly 
established that they did in fact join a recognised 
gang. 

Appeal from the order of the Additional Ses- 
sions Judge, Jullundur Division, dated the 


“7th October 1910, convicting the appellant. 


Khwaja Kamai-ud-Din, for the Appellant. 
Lala Lachmi Narain, for the Government ` 
Advocate, for the Respondent. 


Judgment.—wWe have before’ us a 
series of eight appeals covering the whole 
fourteen persons convicted by the Sessions 
Court under section 400, Indian Penal Code, 
and variously sentenced to imprisonment and 
transportation. The Counsel engaged on be- 
half of different appellants have argued their 
cases separately, but for the most part on 
the same lines, and it will be convenient to 
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under section 400, 
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deal with the whole of the appellants by one 
order, . : 


The learned Sessions Judge has been faced 
with a most formidable task owing to the 
manner in which the prosecution have elected 
to deal with a series of grave offences. We 
think that we are within the limits of fair cri- 
ticism in pointing out that the course adopted. 
has been excessively inconvenient, and in some 
respects hard upon the appellants. - Briefly, it 
maybe noted that four serious dacoities 
took place between the 7th March 1908 and 
15th December 1909, two in the Hoshiarpur 
District, one in the Ludhiana District and 
onein the Patiala State. In two of these 
cases, the dacoity was accompanied by murder. 
In one, namely of Bassimada in Hoshiarpur, 
the plunder is said to be worth some 
Rs. 80,000 in value and in all the amount of 
booty obtained was very large. There was, 
fora long time, no effective clue to the crimes 
but in January 1910 certain statements were 
made by two brothers, named Pritam Singh 
and Harnam Singh of a village Siana in the 
Garhshankar Tahsil of the Hoshiarpur Dis- 
trict, which ultimately led to these men 
being treated as approvers, and to a more 
complete discovery of all the 
offenders concerned. So far as we can 
gather, there was no immediate difficulty 
in then trying the four cases separate- 
ly as against the particular persons im- 
plicated in each case, and if this course 
had been adopted, there can, we think, 
be little deubt that convictions would have 
been obtained under sections 895 and 396, 
Indian Penal Code, against nearly all the 
men prosecuted with the result that they 
would have received punishments‘ of trans- 
portation for life, and in some cases sen- 
tences of death. For some reason, which 
we are unable to discover from the record, it 
was determined not to -proceed in this 
way by separate trials, but to lump the 
whole of the cases in one prosecution 
Indian Penal Code. 
This has involved a portentous trial extend- 
ing over some six weeks, exclusive of three 
weeks required to prepare a judgment, a; 
the compilation of an enormous record whg 
it is exceedingly difficult to deal with i 
reasonable space. Masses of eviden 
been recorded about each of th 
dacoities. Speaking generally 
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been much confusion in the marshalling of 
the evidence. We do not say that either the 
prosecution authorities or the Sessions Judge 
are to blame for this confusion. It was 
almost inevitable from the way in which the 
trial was conducted. But we must point out 
that some of the persons accused, who were 
believed to have been engaged in only one or 
more of the four crimes, were put to great 
difficulty in managing their defence. It was 
impossible for the Counsel engaged by’ them 
to attend continuously throughout so lengthy a 
trial on the chances that questions affecting 
their immediate clients might arise from day 
tu day, and it was difficult’ for the Sessions 
Judge to keepintouch with the voluminous 
evidence produced before him, and see that 

- only so much was taken as was directly re- 
quired for purposes of the trial. 


came to compiling his judg- 

Nment the Sessions Judge felt. himself obliged 
to proceed on the basis of describing each of 
the separate casesfully, and determining the 
guilt of the offenders largely, according to whe- 
ther they participated in one or more of the 

_ separate offences. He was, moreover, obliged 

| to leave out of account the very serious matter 
that in two cases murder was cominitted, or, 

`. at any rate, if not actually obliged to do - -S0, 
he has to some extent taken thatcourse. We 
can see no advantage in this joint trial, and, 

on the other hand, we have ourselves ex- 
perienced the same difficulties as the Sessions 
Judge evidently felt in dealing with such 
a confused mass of material. 

In saying this we are not blaming the 
Sessions Judge in any way. On the contrary, 
he has taken the greatest possible trouble to 
elucidate the whole series of offences and 
generally to cope with the difficulties of the 

` trial. He bas recorded a very lengthy but 
‘ very clear judgment, which enables us to deal 
with the facts somewhat briefly. We, should, 
however, have much preferred to be dealing 
with the individual cases and had we been 
.doirg so, we should probably have come to 
_ thé conclusion that heavier sentences were 
required i in the case ) of some of the appel- 
nts. 


he main argument before us, which goes 
root of the case, is that section 400 of 
jan Penal Code has been misapplied; 
inquiry has been held into the 
bone, and that there. is no 
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proof of habitual association on the part of 
the appellants. In the course of this argu- 
ment, a number of rulings both of this Court 
and of other Courts have been referred to, but 

we do not think it necessary: to discass the 
rulings seriatim. The facts of each case have, 
to be considered on their merits and we do 
not desire to attempt to lay down any 
general proposition, but we think that we are 
on firm groundin saying that if it can be 
established that a gang, however small in 
number, ‘was formed for the purpose of 
habitually committing dacoity, all- persons 
who thereafter joined that gang in one or 
more cases come within the purview of sec- 
tion 400, Indian Penal Code. In the present 
case, there is ample evidence that certain 
persons, including the approvers and one 
-Ishar Singh, absconder, deliberately form- 
ed the plan of committing dacoity on a 
very extensive scale. Among these persons 
was one Nagina Singh, appellant, whose 
confession, dated the 16th March 1910, pages” 
$70 to 1011 of the record, is very instructive. 

It shows that the scheme was hatched, while 
this man was working in Fiji and New 
Caledonia apparently in 1906-07. On 
return to the Punjab about the spring of 1907, 
the matter was carried further and from time 
to time there were consultations and more or 
less ineffective attempts ‘to commit dacoity. 

During ‘this period of several months, a, 
number of conspirators became known to each 
other and communicated their views to others 
who would be likely to join them. We take 
it as proved that a gang was - definitely 
formed in 1907 for the purpose of habitually 
committing dacoity, and was looking out 
suitable opportunities. The objects 
of .the persons: so associated were . well- 
known to those with whom they enteréd 


into communication ard steps had already 


been laken to procure arms. Any one who 
joined in the operations when once they were 
seriously started, must have known perfectly 
well what he was doing, and the fact of join- 
ing, eyen on one occasion only ïs ‘sufficient to 


. establish the offence provided for by -section 


400. 


As is usual in such cases, the case against 
individual offenders depends on :— 


(1) the statements of approvers; 
. (2) other confessions, .no doubt, made.by 
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persons who hoped thereby to obtain 
promise of pardon, and 

(8) evidence as to the recovery of stolen 
property either directly from the 


offenders or from those to whom 


they gave a clue. 


We propose first to deal with Nos. ( 1) and 
(2) taken together. 


As already noted, the first genuine clue 
to the crimes was obtained in January 
1910 when the approvers came forward. 
News rapidly spread that these men were 
turning informers and many of the appel- 
lants then took the common course of mak- 
ing full confessions on their own account 
in the hope of saving themselves. We do 
not find that any sort of promise of pardon 
was held out to these men such as would 
vitiate their confessions and so far as we 
can test the confessions they have every 
appearance of being genuine. In particular 
the two appellants, Charan Singh and Bhan 
Singh, are brothers. Of these Charan Singh 
made a confession recorded on the 25th 
March 1910 by Mr. Shaw at Jullundur, 
pages 1036—1045 of the record; while the 
very next day his brother Bhan Singh 
similarly confessed to a Patiala Magistrate 
as at pages 1047— 1069 of the record. These 
two confessions when compared suggest to 
us the absolute impossibility of anything 
approaching to a. concocted story, though 
Charan Singh’s is the more detailed version 
of the two and he alone supports Nagina 
Singh’s story of the primary association of 
the brothers with him in Fiji or New Cale- 
donia. Charan Singh was already in 
custody in a separate case in which he has 
been since convicted, and could bave had 
no recent access to his brother. The two 
confessions were taken on consecutive days 
at places far apart. We cannot believe 
that any amount of tutoring beforehand 
would have enabled these two brothers to 
learn up their stories with all the implicity 
of detail involved in such a way as to avoid 
serious discrepancies. We take it that all 
the confessions, which we have read, are 
substantially correct and on essential points 
they agree with the statements of the two 
approvers. There is so much remarkable 
corroboration of the approvers in these con- 
fessions that we cannot doubt the general 
correctness. When it came to considering 
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how far the various articles of stolen 
property which had been recovered from indi- 
vidual appellants could be accepted as having 
been properly identified, we sent for the 
whole of the numercdus exhibits in the case. 
These arrived during the courseof the hearing 
of the appeal, which was prolonged over several 
days, and we are astonished to see what a huge 
collection of silver and gold articles and other 
property was laid out for our inspection. 
All. these exhibits had been very carefully - 
numbered and marked and no difficulty was 
experienced in picking out the particular 
articles identified in each case. We then went 
through the evidence as. regards each appel- 
lant testing it by reference to the exhibits 
in question. In nearly every case we found 
that the property recovered by or through 
the appellants was easily capable of identi-,- 
fication and could, indeed, hardly be mistaken 
by its owners. Toa very large extent this 
procedure cleared up such doubts as we might 
otherwise have had if we had depended upon 
nothing but the judgment of the Sessions 
Judge. Weshould spin out our own judgment 
to interminable length“if we went through 
in detail, the numerous points which were 
observed. and discussed in the course of the 
hearing, as regards this part of the case. 
We need only say that as regards nearly 
all of the appellants, property discovered 
through them is ample corroboration of the 
approvers’ statements. There are, it is a 
true, a few exceptions and these we will 
deal with later on. 


By far the most serious of the offences 
committed was the dacoity at Bassimada 
on the night of the 19th January 1909. This 
was the case in which some Rs. 80,000 worth 
of property is said to have been. carried off 
and we do not think that the amount was 
very much exaggerated. The owner of the 
property Haji Muhammad was mortally 
wounded by the dacoits in their eagerness 
to get him to point out where the property 
was concealed. He was a very wealthy 
man and an astrologer from Hyderab 
Deccan, who had very recently return 
his village. Four of the present app 
besides the two approvers, have be 
by Mr. Harris to bave taken p 
dacoity. A good deal has been 
show that this is wrong, on # 
Haji Muhammad’s dying 
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` 20th January 1909 and a statementby his near 
relative, Maula Bakhsh (now P. W. No. 54), 
went to show that they implicated Qasim Ali, 
lambardar, and two men of a neighbouring 
village Sitaur, the suggestion then being that 
the offenders all belonged to the immediate 
neighbourhood. We have carefully consider- 
ed this point and called for the record of 
the previous case in which Qasim Ali and 
eight others were sent up for trial on the 
25th Feburary 1909. This is a case iù 
which Maula Bakhsh gave evidence before. 
The whole of the men then accused were 
discharged by Lala Achhru Ram on the 21st 
April 1909, and after hearing the evidence and 
the Magistrate’s decision, we are satisfied that 
both Haji Muhammad and Maula Bakhsh 
h made a mistake in good faithregarding the two 
`- or three offenders whom they thought they 
œ recognised. The clue given by them seems to 
Aave been clearly mistaken, and on the avail- 
able\evidence, the Magistrate’s order of dis- 
charge \was quite justified. We do not think 
that the mere fact of an erroneous clue having 
been followed in the first instance ‘is an 
indication that-the approvers have now told 
a made-up story. “Lhe original clue was dis- 
believed by the Magistrate, and rightly so. 
Under these circumstances, we attach no 
particular importance to the dying declara- 
tion of Haji Muhammad treating him as 
having been mistaken in his identification of 
certain men, and treating Maula Bakhsh as 
having merely repeated what he understood 
~ Haji Muhammad to say without definite 
knowledge of his own to goon. We cannot 
take this previous case as in any way clear- 
ing the present appellants, now that a complete 
chain of evidence has been obtained against 
them. On the other hand, the evidence then 
given by Maula Bakhsh as to the main fea- 
tures of the dacoily is in accordance with the 

. story now told by the approvers. = 
The above is all that need be said about 
the more general aspects of the case. We 
now proceed to briefly deal with the appel- 
lants separately. It is convenient to give 
ere the following summary showing in 
ich of the dacoities Mr. Harris has found 

of them to be engaged: — 
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Mirzapur ie 
Bassimuda 


Punjgirain 





Chaurian 


1. Rahman (1) is clearly proved to have 
been engaged in the Bassimuda dacoity by 
means of the diamond (Exhibit 22) traced 
to him through witnesses Nos. 78—80 and 
94. This diamond is a valuable stone easily 
identifiable. We have no doubt that he 
joined the gang at Bassimuda, and probably 
at Chaurian also, though, as he has made no . 
confession and as no property was recovered 
from him inthe Chaurian case, we speak 
somewhat less positively as to that. 


2. Kehr Singh (2) was formerly a sepoy 
in the 26th Punjabis. A quantity of pro- 
perty has been recovered from him clearly 
indicating his complicity in three of the 
dacoities, and he also made a full confession 
on the 24th March 1910, pages 903—940 of 
the record. . 

3. Bulanda (4) confessed to the Chaurian 


J 
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dacoity, pages 959—966, and a ‘quantity of 
the stolen property,.some of it identifiable, was 
recovered from him. ` 

4. Nagina Singh (5) confessed on the 16th 
March 1910, pages 970—1011, and much of 
the property recovered from hini admits of no 


’ doubt as to its identification. 


9. Megha (7) confessed to the Mirzapur 
dacoity on the 26th March 1910, pages 1016— 
1029, and-the gold necklace traced to him is 
easily identifiable. $ y 

6, Charan Singh (11), and (7) Bhan Singh 
(12). We have already referred to these two 
brothers. No property has been recovered 
from them, but we attach great weight to 
their confessiors, as already mentioned, and we 
have no doubt that. they both were concerned 
in the Mirzapur dacoity, |. 

8. Gulab Singh (14) made no confession 
but the property i1ecovered from him estab- 
lishes, his connection with the’ Bassimuda 

idacoity, and we have no doubt also that he 
‘joined at Chanrian, though the large lump 


of silver recovered from him in connection - 


with that case is not capable of specific identi- 
fication. a 

9. Labh Singh (15). The valuable pro- 
perty recovered from this man completely 
establishes his connection with the Panjgirain 
case, 


10. Ragga (16) was also concerned in the 


` Panjgirain case only. He made no confession 


_ Ohaurian dacoity on the llth 


but the property recovered from him in- 
cludes a number of articles more or less easily 
identifiable. ~ 

‘11.-Mit Singh (18) confessed to the 
April 1910, 
pages 1086—1121, and the jewellery recovered 
from him includes many articles as to which 
there could be no possible mistake. This man 
belongs tothe 26th Punjabis and was on 
leave at the time. | . 

The above eleven men have, in our opinion, 
failed to clear themselves on appeal. We 
deal with their cases somewhat briefly as Mr. 
Harris has stated the case against each so 
fully that we need not go into further detail. 
We have verified the evidence as regards each 
of them and found it on the whole quite con- 
vincing. There remain the cases of three 
other men to be now discussed. 

12. Ghulam Mustafa (13) has made no 
confession and the only property recovered 
from him consists of some pearls as to the 
identification of which we are distinctly 
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doubtful. Mr. Harris, nevertheless, found 
that he joined in three of the dacoities upon 
evidence as to personal identification which 
may be open to some question. We have 
considered the case of this man with great’ 
care and are satisfied that he joined the gang. 
In particular, we think that Mr. Harris has 
gone wrong in finding that he was not concern- 
ed in the Mirzapur case also. The very strong 
evidence of Girdhari, witness No. 9, appears 
to- have been overlooked. Girdhari had: 
every reason for being able to recognise 
Ghulam Mustafa, and we should ourselves 
have accepted his evidence as sufficient 
corroboration of the approvers on this point. 
13. Nizam (17). This man also made no 
confession and the‘property recovered from 
him in the Panjgirain case is only a common 
lov not easily identifiable. Heis believed 4 
have been engaged at Chaurian also, but there 
again no property was recovered from him, 
We consider that his case stands on much the 
same footing as Ghulam Mustafa’s and that he 
might very well have been held- concerned in 
the Mirzapur case also on thé étrergth of the 
evidence of Girdhari, witness No. 9- We 
are satisfied that he joinéd the gang.” 
. 14.. Diwan Singh (6). This man has made 
no confession and is believed to have joined in 
the Mirzapur case only. The very small 
amount of property recovered from him is of 
a common pattern, not easily identifiable, 
He appears to us to have been convicted 
mainly onthe ground that he pointed out a 
well where a sword was found, supposed to 
have been used by one of the dacoits. The 
man is a cousin of Nagina Singh, the most 
prominent of the offendersin thas case, and our 


- impression is that he has beeh dragged into the 


case more on that account than because there is 
any really trustworthy evidence against him to 
sapport the approvers. We do not say with 
a positive certainty that Mr. Harris is wrong. 
in his conclusion, but we think that there is a 
larger element of doubt about him than about 
any of the other appellants, and that, on the’ 
whole, he should be given the benefit of thi 
doubt. We direct that Diwan Singh’s app 
be accepted and that he be acquitted 
released. 3 

As regards all the remaining thi 
pellants, we uphold the convictio 
matter of sentences, we are not 
interfere in any way. In 
grounds upon which Mr, 
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more severe sentences in some cases and less 
severe in others were not altogether sound. 
The question which we should have considered 
was not so much whether particular offenders 
were concerned in only one or more of these 
dacoities, as whether it was clearly 
established that they did in fact join a re- 
cognised gang. If they did so, we can see 
no reason why the maximum sentence of 
trahsportation for life permissible by section 
400, Indian Penal Code, should not have been 
enforced against all persons convicted. The 
gang consisted of desperate men prepared to 
proceed to all lengths in carrying out their 
crimes, and the heaviest possible sentenees 
were thoroughly deserved. There is no sort 
of reason for reducing any of the sentences 
which have been actually imposed, and our 

. only reason for not taking measures with a 

~œ view to enhancement is that, as already ob- 
served, we consider the course taken by the 
prosecution to be not altogether justifiable 
and to have been distinctly inconvenient in 
its resul(g. We do not think that further ac- 
tion should be taken against men who have 
been unnecessarily subjected to thestrain and 
expense of so heavy a trial. 

We, therefore, confine our action to simply 
dismissing the appeals of thirteen of the 
appellants, while we acquit one man only, 
namely, Diwan Singh, son of Suba, 





(s. c. 69 P. L. R. 1911.) 
PUNJAB CHIEE COURT. 

Civin Reviston No. 746 cr 1909, 
December 15, 1910, 
Present:—Mr. Justice Shah Din. 
JAHANGIR—DEFENDANT— PETITIONER 

: versus 
GANDA SHAH, PLAINTIFF AAD ANOTHER— 
DEFENDANT— RESPONDENTS. 

Hindu Law— Joint family consisting of father and 
son—Payment of debt made to son—Discharge of 
debt. 

Where inthe case of a Hindu joint family con- 
sisting of a father and son, debts due to the family 
are paid sometimes to the father and sometimes 
the son, the payment of a debt to the son would 
lve the debtor from liability in respect of such 









jeation, under section 70 (a) of Act 
1884, as amended by Act XXV of 
vision of the order of the District 
lipore, dated the lith Novem- 
ing ihat of ihe Munsif, 2nd 
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Class, Pindigheb, dated the 20th August 
1908, dismissing the claim. 

Messrs. Pestonit Dadabhat and Deri Dial, 
for the Petitioner. - 

Judgment.—No one appears for the 
respondents who have been duly served and I 
proceed to hear the case ea parte. I have 
referred to therecord and heard Mr. Pestonji 
Dadabhai in support of the grounds for revi- 
sion, and I think that this petition must be 
accepted. The plaint, dated the 30th March 
1904, in the suit entitled Ganda Shah v. 
Bhagwan Das, the statement of the 
plaintiff Ganda Shah, dated the 26th Feb- 
ruary 1908, in the case of Ram Dus, appel- 
lant, v. Ganda Shah, respondent, and the 
plaintiff’s statement in the present suit, dated 
the 18th August 1908, prove beyond doubt 
that the plaintiff and his son, Ram Chand, 
were members of a joint Hindu family, both at 
the time when the bond sued upon was exe- 
cuted by the petitioner and whentho plaintiff 


- brought the present suit against him. The 


statement of Ram Chand, dated the 18th 
August 1908, supports the same conclusion. 
It also appears from the record that debts 
due to the family have been paid sometimes, 
to the father, Ganda Shah, and sometimes to 
Ram Chand, the son. That being so, the 
petitioner was fully justified in paying the 
debt in dispute to Ram Chand, and Ram 
Chand admits that he did receive the pay- 
ment, As Ram Chand had been examined in 
the Court of first instance, the District Judge 
was hardly justified in taking down his 
statement a second time in his own Court, 
and I am not disposed to place much reliance 
upon that part of his statement in the Dis- 
trict Judge’s Court in which Ram Chand 


` tries to make out that he has misappropriated 


part of the monies realised from the debtors 
of the family. 

` I hold, therefore, that, in the circumstances 
of the case, the payment made by the peti- 
tioner to Ram Chand was a good payment in 
discharge of the debt due io the plaintiff’s 
joint family, and accepting this revision, I dis- 
miss the suit with costs throught. 


Pelrtion accepted. 


‘Vol. X) 


TaJA KHAN V. MUHAMMAD KHAN. 


(s. c. 71 P. L. R. 1911; 66 P. W. R. 1911.) 
PUNJAB CHIEF COURT. . 
Seconp Civiu APPEAL No. 183 or 1909. 
February 3, 1911. 

: Present:—Mr. Justice Johnstone. 
TAJA KHAN AND O0THRRS—PLAINTIFFES— 
APPELLANTS 
versus 


MUHAMMAD KHAN AND OTHERS— 
DEFENDANTS —RESPONDENTS. 

Contribution—Res judicata —Question left open by 
Court—-Limitation — Starting point of limitation— 
Limitation Act (XV of 1877), Sch. II, Art. 49. 

In a suit for contribution, the plaintiffs alleged that 
in execution of a decree they were made to pay to a 
creditor whom they and the defendants owed money 
jointly not only what was due by them but also te 
share which the defendants were liable to contribute. 
In the suit in which the decree was obtained against 
all the parties to the present -suit, the creditor had 
stated that the present defendants had made certain 
payments to him on their own account. But the 
present plaintiffs denied this and urged that the 
creditor was in collusion with the present defendants 
and the Court, without deciding the point, passed a 

- decree for the balance that was admitted to be due to 
him. The defendants pleaded in the present suit 
that the former judgment operated as resjudicata, and 
the present suit was barred by limitation: 

Held, that the pleas had no force for,— 

(1) the Court in the former suit had left the ques- 
tion of liability of the parties inter se open, and 

(2) the limitation began to run against the present 
plaintiffs from the date on which, having paid off the 
whole of their own share, they began to pay the share 
of the defendants. 

Second appeal from the order of the 
Divisional Judge, Rawalpindi Division, dated 
the 12th November 1908, reversing that of 
the District Judge, Attock District, dated the 
28th May 1908, decreeing plaintiffs’ claim. 48 

Mr. Pestonyt, Dadabhat, for the Appel- 
lants. - 

R. S. Lala Sukh Dial, for the Respondents. 

Judgment.—this is a suit by two 
of four joint debtors who assert that they 
have paid off the whole of the debt, against 
the co-debtors for contribution. 


The plaintiffs’ story is that’ they and de. 
fendants Nos. 1 and 2 were engaged in a cer- 
tain litigation and that they borrowed money 
therefor from one Ram Dial, defendant No. 3, 


since deceased ; that Ram Dial thereafter sued. 


plaintiffs and defendants Nos. 1 and 2 for about 
Rs, 1,222 and obtained a decree with costs; 
that this decree for atotal sum of Rs, J,406.6-0 
was executed against the plaintiffs alone 
and the whole sum wasrecovered from them, 
and that defendants Nos. 1 and 2 are liable 
to pay half the amount of that decree, 7. e., 
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Rs. 708-3-0, to which plaintiffs add 
Rs. 364-15-0 interest, the total claim being 
Rs. 1,068-2-0. Defendants plead that the 
first three items ‘in the plaint, aggregating 
Rs. 695-2-0, are barred by time; that they. 
are only liable fur 2/5ths of the money, and 
that they have paid that amount to Ram 
Dial. The first Court held that no part of 
the claim was barred by limitation, that 
the defendants have nat. shown that they 
have paid off ahy part of the debt due ta 
Ram Dial; that no part of the plaintiffs’ 
claim is subject to the rule of res judicata, 
and that no interest should be allowed to 
the plaintif. Further, the Court held that 
the defendants are liable only for 2/5ths and 
not for one-half. It, therefore, gave plaintiff 
a decree for Rs. 562-8-0 only. i 

- The defendants appealed to the Divisional 
Court, which took an entirely different view 
and dismissed the plaintiffs’ suit with cos. 
Plaintiffs have now filed a further appeal in 
this Court. 

In my opinion, the real facts pd the casé . 
are these. Ram Dial in suing the parties 
stated that Rs. 2,128 was due to him; that 
defendants Nos. 1 and 2 had already paid him 
Rs. 8546-0; that he had received some 
further payments by way of interest, — 
and that Rs. 1,222 was the balance due. 

To this the present plaintiffs plead that de- 

fendants Nos. 1 and 2 had never paid anything 

to Ram Dial; that only Rs. 1,222 was due “ 
at all, and that Ram Dial and defendants Nos. 
l and 2 were in collusion in respect of the 
allegation that defendants Nos. 1 and 2 had 
paid Rs, €54-6-0. In its final order, the Court 
in the previous case clearly stated, at the 
end of its judgment, that “defendants can 
settle their amounts due from each other 
among themselves privately or by snit.” I 
think that the first Court is correct in hold- 
ing that the previous Court left open the 
guestion of the apportionment of the amount 
decreed between the parties, and that, there- 
fore, no question at issue in the present case 
is res judicata as against the plaintiffs, 7.e., that 
Court did not hold as against plaintiffs tha 
defendants Nos. 1 and 2 had really p 
Rs. 854 6 0. Ialso find that, up to the 
May 1906, plaintiffs had only paid o 
Rs. 700 to Ram Dial. | also find tha 
are not entitled to more’ than 2/5 
of contribution from defendant: 
Plaintiff admit this before r 
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In these circumstances, it seems to me 
that the first Court’s’ decision is correct and 
the lower Appellate Court’s is wrong. 

As regards limitation, the law is clear. 
The Article applicable to the case is Article 
99 of the Indian Limitation Act. The share 
for which the plaintiffs are liable to Ram 
Dial was about Rs. 844, and the time begins 
to run against plaintiffs from the date on 
which, having paid off the whole of their own 
share, they began t6 pay the share of defend- 
ants Nos. 1 and 2. Now, we have seen that 
up to the 22nd May 1966, which was only 
about 17 months before the suit was brought, 
the plaintiffs had only paid Rs. 700, 2. e., 
they were atill paying their own share and 
the time had not then begun to run against 
them. Itis, therefore, clear that no part of 
the suit is barred by time. 

As regards the claim of defendants Nos. 1 


S and 2 that they have paid Rs. 854 6-0, I can 


2 





find no proof whatever, nor has their Counsel 
pointed out any evidence on the file on the 
subje The burden of proof was certainly 
on them, and they have not discharged it. 
The first Court clearly held they had not 
proved the point. The learned Divisional 
Judge seems rather to have thought that it 
was not necessary for them to prove it, and 
that, inasmuch as Ram Dial claimed Rs. 2,128 
andadmitted payment of Rs. 854-6-0 by de- 
fendants Nos. 1 and 2, this admission of Ram 
Dial’s counts as a payment by defendants 
Nos. 1 and 2, but the learned Judgé seems to 
have forgotten that the present plaintiffs 
have all along protested that the alleged pay- 
ment was a fiction, and was the result of 
collusion between Ram Dial and those de- 
fendants, and it seems clearly to me that, 
though Ram Dial’s admission might bind 
himself, it certainly cannot bind the plaintiffs 
in the present suit. 

For these reasons, I agree with the first 
Court, and I accept the appeal and restore 
the decree of the first Court, at the same time 
directing that defendants Nos. 1 and 2 should 
pay the whole costs of plaintiffs in the lower 
Appellate Court and in this Court. 


Appeal accey ted. 
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(s. c. 72 P. L. R. 1911; 14 P. W. R. 1911 Cr.) 

. PUNJAB CHIEF COURT. 
Ornar Revision No. 1696 or 1910, 
February 18, 1911. 

Present: —Mr. Justice Kensington. 
RATTAN SINGH- -Convict—Petirioner 
6 versus 
EMPEROR—Accoussp—RusponDEnT. 

Penal Code (Act XLF of 1860), s. 198—Perjury— 
Criminal Procedure Code (Act V of 1898), s. 195— 
Sanction to prosecute—{ncorrect statement in answer to 
irrelevant question—Intention—Mistake. 

A witness was prosecuted and convicted for having 
made a false statement in which he disclaimed 
knowledge of a report previously made by n zaildar 
in another matter two months previously. He had 
then made a statement to the zaildar in an inquiry 
under section 202 of the Criminal Procedure Code, 
ending in dismissal of the complaint under section 
203. When called to account later on, he at once 
admitted that he had made a mistake: 

Held, that the conviction must be seb aside. In 
such cases sanction to prosecute should not be given. 
The answer given by the witness may have been 
literally true. He could not be punished for not 
giving a more detailed answer evenif he remembered 
the circumstances of the zaildar’s inquiry which he 
might well have forgotten for the moment when 
confused by questions having no immediate bearing 
on the point as to which he was being examined. 
If the Court thought that there was a suppression of 
truth on the witness’s part, it-ought to have cleared 
the matter up atonce bygiving him an opportunity 
of explaining more fully and pointing ont that he 
seemed to be making a mistake. There was clearly 
no intention of giving falseevidence. Intention was 
the essence of the offence and could not be presumed 
in this case. 


Petition for revision, under section 439 of 
the Criminal Procedure Code, of the order. 
of tke Sessions Judge, Ludhiana Division, 
dated the 6th December 1910, confirming 
that of the Magistrate lst class, Ludhiana, 
dated the 24th November 1910, convicting 
the petitioner. ; 

Lala Lajpat Rai, for the Petitioner. 


J udgment.—tThe petitioner, a lambar- 
dar, aged 28, was on the 24th November 1910 
convicted under section 193, Indian Penal’ 
Code, and sentenced to 3 months’ imprison- 
ment, in respect of an alleged false statement 
made to a Tahsildar, Magistrate on the 5th 
April, in a casein which the person then ac- 
cused was discharged. 

The present prosecution was sanctioned by 
the District Magistrate on the 19th August 
1910 on a report made by the Tahsildar, 
who did notrecommend prosecution, saying 
that the matter would be better dealt with by 
executive orders, 
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The learned Sessions Judge, on appeal by 
.the petitioner, has held that the District 
Magistrate’s sanction was ultra vires, but 
[presumably with reference to- section 537 
(b), Criminal Procedure Code] he has dismiss- 
ed the appeal. The finding that the sanction 
.Was ultra vires seems to me clearly wrong. 
The District Magistrate has, no doubt, in- 
advertently held that the case was before him 
under section 476 of the Code, and was so 
far in error, but the sanction given was 
covered by the terms of section 195 (1) (b) 
and . was open to no objection on the ground 
of substantial irregularity beyond that it 
did’ not sufficiently comply with the provi- 
sions of section 195 (4),a matter which is 
cured by section 537. 

‘Chere is consequently no preliminary legal 
difficulty affecting the conviction, but on the 
merits there is a good case for interference on 
revision. The lower Courts have taken too 
narrow a view of the matter. 

The only false statement alleged against 
tke petitioner is, that he disclaimed know- 
ledge ofa report previously made by a zari- 
dar in another matter on the 6th February. 
The petitioner had then made a statement 
ta the zazidur on an inquiry under section 202, 
Criminal Procedure Code, ending in dis- 
missal of a complaint under section 203. It 
is open to question whether petitioner really 
knew what report was sent by the zaildar, 
and his answer to the irrelevant question 
put to him on the 5th April may well have 
been literally true. He cannot be punished 
for not givinga more detailed answer even 
if he remembered the circumstances of the 
zaildar’s inquiry, which he may well have 
forgotten for the moment when confused by 
questions having no immediate bearing on the 
point as to which he was being examined as a 
witness. ; 

If the Magistrate thought there was a 
suppression of truth on the witness’ part, he 
ought to have cleared the matter up ab once 
by giving him an opportunity of explaining 
more fully, and pointing out that he seemed 
to be making a mistake. The reason why no 
such opportunity was given evidently is; that. 
the Magistrate attributed no immediate im- 
portance to the matter. The answer did not 
affect the case before him and was not worth 

following up. 
' I cannot understand how, under these cir- 
cumstances, either prosecution or conviction 
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have been held to be justified. - There was 
clearly no intention of giving false evidence. 
Nothing turned on the evidencs, and at the 
most the petitioner made a mistake, pro- 
bably through misunderstanding owing to the 
way in which the question was put. W 


When 


called to account later on, he at once admitted 
that he had made a mistake and the matter 
should, in fairness to him, have been allowed 
to drop. Intention is the essence of the offence 
and certainly cannot here be presumed, 
The revision is accepted. The conviction. 
is set aside. Petitioner is acquitted and dig- 
charged from the bail to which he was ad- 
mitted by order of 10th December 1910, 


c 


Petition accepted, 
/ (s. ¢. 73 P. L. R, 1911; 67 P. W. R. 1911.) 
PUNJAB CHIEF COURT.. ; 
Civin Revision No. 24 op 1910” 
February 20,1911, .~ 


Present:—Mr. Justice Kensington. 


GOKUL CHAND anp OTHERS— DEFENDANTS 
—- PETITIONERS 

VETSUS 

Musammat RAJJI AND OTHERS— PLAINTIFFS 


— RESPONDE STE. 

Custom—Alienation—Sale—Suit by reversioner con. 
testing sale for want of necessity— Consideration con. 
sisting mainly of debts due on morlgage not assailable 
on account of law of limitation— Conversion of sale into 
mortgage. 

The plaintiffs, reversioners, sued for a de i 
that a sale for Rs. 850 effected on the ities 
1895 was null and void, having been made without 
necessity. The consideration for the sale wag 
Rs. 800, due on a previous mortgage of 8rd October 
1892, and Rs. 50 cush. It was pleaded that the suit 
was barred by limitation and the sale was binding on 
tho reversioners as there wag necessity for the “sale 
and the consideration was wholly paid. The claim 
was decreed and the decree was upheld on appeal b 
the lower Appellate Court: y 


Held, that the sale as such could be impu i 
plaintiffs’ suit being so far in time, but a ei 
entitled to a decree in full. The sale being set asido, 
the defendants were entitled to fall back on the 
previous mortgage in respect of which mutation took 
place in January 1893 more than 12 years before guj 
A declaratory suit was time-barred as regards 
mortgage under Punjab Act I of 1900, The 
gage must stand, however, questionable 
sideration may have been. 

Khiali Ram v. Gulab Khan, 70 P, 
Muhammad Azim v. Muhammad Ji 47 Pg 
ferred to. 

Held, also, that although the co 
extent of Rs. 800° could not be 
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KARAM ILAHI V. HIRA, 
was liable to be converted into a mortgage for 
Rs. 8^0. h 
Petition under section 70 (a) and (b) of 
Act XVIII of 1884 as amended by Act XXV 
of 1£99, for revision of the order of the Divi- 
sional Judge, Jhelum, dated the 2ad June 
1999, confirming the order of the District 
Judge, Gujrat, dated the !3th May 1907, dez- 
reeing plaintiffs’ claim. 
Lala Lajpat Rai, for the Appellants. , 
Mr. Nanak Chand, for the Respondents. 
Judgment.—tThis is a declaratory 
suit by reversioners in respect of a sale for 
Rs. 850 effected on the 21st March 1896. 
The ‘consideration for the sale was Rs. 800 
due on a previous mortgage of 3rd October 
1892, and Rs. 50 cash. 
The lower Courts have rightly held that 
\ the sale as such can be impugned, the plaint- 

‘iffs’ suit being so far in time, but they are 
clearly wrong in holding that plaintiffs are 
then eggitled to'a decree in full. The sale 
being sët aside, the defendants are entitled 
fall back on the previous mortgage, in respect 
of which mutation took place in January 
1893, more than 12 years before suit. A de- 
claratory suit is time-barred as regards the 
mortgage under Panjab Act I of 1900 and 
the mortgage must stand, however question- 
able the consideration may have been. The 
law on the point is quite clear, and if any 
authority is required, it is sufficient to refer 
to the Full Bench decision of 26th June 
1906 (C. A. No. 843 of 1905), not so 
far reported Khiali Ram v. Gulab Khan 
(1), and to Muhammad Azim v. Muhammad 
Ja (2). 

It is then aqgued for the defendants that as 
the sale transaction holds good for Rs. 800 
out of the nominal consideration of Rs. 850, 
the sale should be upheld in full, it being 
contrary to practice for this Court to interfere 
when only a trifling part of the consideration 
can be objected to. There would ordinarily 
be some force in this plea, but both the lower 
Courts have found as a fact that the addi- 
tional Rs. 50 in 1896 was unnecessary, and 
am not prepared to interfere with the find- 
revision. Moreover, the whole circum- 
of the alienation were so suspicious 
cline to do more for the defendants 
lutely required by law. 









is accordingly allowed and 
08. 
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in place of the decrees given by the lower 
Courts for cancellation of the sale zn toto 
the plaintiffs are now given a decree de- 
claring that the sale transaction of 1896 
shall so far as they are concerned be treated 
as a mortgage for Rs. 800. The result is 
that, for practical purposes, the plaintiffs 
lose their case owing to their great delay 
in suing. They will, therefore, pay three- 
fourths of the defendant’s costs in all Courts 
including this Court. Pleader’s fee Rs. 32. 





(s. c. 74 P. L. R. 1911.) 
PUNJAB CHIEF COURT. 
Seconp Civin Apprat No. 296 or 1910. 
March 2, 1911. 

Present:—Mr. Justice Johnstone. 
KARM ILAHI AND oTHERS— DEFENDANTS — 
ÅPPELLANTS 
versus 
HIRA AND OTHERS— PLAINTIFF AND 
DEFENDANTS— RESPONDENTS. 

Pre-emption—Lis pendens—Sale by vendee to person 
having equal right with the pre-emptor on latters filing 
suit—Punjab Pre-emption Act (II of 1905), s. 14—Ven- 
dor’s right to select pre-emptor. 

Whercon a pre-emptor filing a suit for pre-emption, 
the vendee sells the property to a person who posses- 
ses equal right of pre-emption, the doctrine of lis 
pendens does not apply, if the right of the subsequent 
vendee subsists at the date of sale to him, and is 
not time-barred, for no new right is created by the 
sale. In such cases, the provisions of section 14 of 
the Punjab Pre-emption Act may be used by the 
Court trying the case. 

Mahmad Khan v. Khuda Baksh, 26 P. R. 1903; 145 
P. L. R. 1908 ; 39 P. W. R. 1908, followed. 

Faiyaz Husain Khan v. Prag Narain, 29 A. 339:5 
O. L. J. 563: 17 M. L. J. 263 : 9 Bom. L. R. 656: 2 M. 
L. T. 191 : 10 O. C. 314; 4 A, L. J. 844; 11 C.W.N, 561, 
not followed. 

Appeal from the order of the Divisional 
Judge, Ludhiana Division, at Ferozepore 
dated the 2nd November 1909, reversing 
that of the Additional District Judge, Lud- 
hiana, dated the 22nd December, 1908, 
dismissing the plaintift’s claim. 

R.S. Pandit Sheo Narain, for the Appellants. 

Mr. Duni Uhand, for the Respondents 

Judgment.—oOn the 27th November 
1906, the husband of defendant No. 1 sold 
the land in dispute to defendant No. 2, 
Rs. 1,150 being entered in the deed as the 
price, and an endorsement on the deed show- 
ing that this sum was actually paid in the 
presence of the Snb-Registrar. The plaintiff 
sued for pre-emption by presenting his 
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plaint to the District Jadge on the 13th 
November 1907, It was returned to him 
for presentation in the Court of M. Niaz 
Din, before whom the plaint was presented 
on the 20th November 1907. On that same 
date, defendant No. 2 re-sold the land to de- 
fendants Nos. 3 to 5, and the question for 
decision in the present case is really only 
this, namely, whether defendants Nos. 3 to 
5, whose pre-emptive rights are equal to 
those of the plaintiff, can set up against the 
plaintiff’s claim the sale to them effected 
on the 20th November-1907.. ‘The Divisional 
Judge, Mr. Rose, before whom this case 
had come, held that the doctrine of Is pen- 
dens applied and so accepted the. appeal and 
remanded the case for decision of the remain- 
ing issues, but at the same time ordered a 
return of the remand by a certain date and 
fixed a date for the final hearing of the 
appeal. It thus becomes a little doubtful 
whether the Divisional Judge intended to re- 
mand the case under rule 23 or 25 of Order 
ALI of the Civil Procedure Code. Upon 
the return of the remand, the new Divisional 
Judge, Mr. Ellis, taking the remand as one 
under rule 23 aforesaid, felt himself bound 
_by his predecassor’s decision that the rule of 
lis pendens applied. He, therefore, simply de- 
cided that the sum of Rs. 1,150 was fixed 
in good faith and accepted the appeal accord- 
ingly. j 
The vendees, defendants Nos. 3 to 5, have 
now appealed to this Court. Some doubt had 
been expressed at the time of admission of 
this case whether an appeal lay or not, but 
ib seems to me that an appeal does lie and 
respondents’ Counsel admits that this is so. 
The first Divisional Judge, in deciding the 
question of lis pendens, relied upon Fatyaz 
Husain Khan v. Prag Narain (1), but, in my 
opinion, I must follow -the ruling in Mahmud 
Khan v. Khuda Bakhsh (2). On the .20th 
November 1907, when defendants Nos. 
3 to 5 made their purchase, they still had 
time to sua for prd-emplion. Their right to 
sae, for pre-emption existed before the 13th 
November 1907, the date of the institution 
of plaintiff’s suit, and, therefore, on the 20th 
November 1907, as their right was still 


(1) 29 A. 839; 11 C. W.N. 561; 4 A. L.J. 844; 5 
C. L. J. 563; 9 Bom. L. R. 656; 2 M. L. T. 191; 10 O. 
C. 314; 17 M. L. J. 263. : i . . 

@) 26 P. R. 1908; 145 P. L. R. 1908; 39 P. W. R. 
1908, : : 
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subsisting, it cannot be said that by making 
the purchase any new right was -created in 
their favour. This is a distinction pointed out 
in the Punjab ruling aforesaid. The Courts 
below have only really decided two questions, ` 
namely, the question of lis pendens and the 
question of the price to be paid by the plain- 
tiff for the bargain. In my opinion, the for- 
mer has been wrongly decided as I have al- 


‘ready explained, and, therefore, remand ig 


necessary. Before me Mr, Dani Chand: for 
respondents argued that the second sale 
was a mere fiction. Ib seems to me that pro- 
bably this is a question that ought to be 
inquired into, and there remain several issues 
drawn up by the first Court, on which no 
finding has been given. J, therefore, aceept 
the appeal and, setting aside the order of the 
learned Divisional Judge, remand ths case for 
decision according to law, remarking only~ 
that, inasmuch as plaintiff and defendants 
‘Nos. 3 to 5 appear to be an equality in the 
matter of pre-emptive right, apparently the: 
Court below will have to use section l4 of 
the Panjab Pre-emption Act in disposing of 
the case finally. F 

Stamp on appeal will be refunded but 
other costs would be costs in the case. 


Appeal accépted. 





(s. c. 8 A. L. J. 309.) 
ALLAHABAD HIGH COURT. 
First APPEAL FROM Orpex No, 109 or 1910, 

February 15, 1911, : 
Present:—Sir John Stanley, Kr., Chief 
Justice and Mr. Justice Banerji. 
BHAGWAN SAHAI AND OTHERS — 
DEFENDANTS—ÅPPELLANTS 

versus - 
HARCHAIN AND OTHERS— PrAINTIRPS — 
~~ RESPONDENTS. 
Registration—Bvidence—Admissibility—Com promise 
filed in a mutation proceeding but not acted upon and not 
registered— Whether admissible in evidence —Regis. 
tration Act (ILI of 1877), £. 17. 
A compromise dealing with property exceeding 













to a mutation proceeding. Subsequently, one of 
parties repudiated the compromise and the Rey 
Court, therefore, ignored it in its mutation ord 
compromise was not registered: 

Held, that, in a subsequent Civil Snit, t 
mise was not admissible in evidence 
agreement set out in it. The admissio 
promise in evidence would contraven 
the Registration Act as neither ¢ 
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any of its terms, was embodied in any deoree or 
ee Ahmad v. Chhajju, 81 A. 1835 ALJ, 
717; A.W.N. (1908) 264, 1 Ind. Cas. 558; Kashi Kumbi 
v. Sumer Kumbi, 82 A. 206, 7 A. L. J. 204, 6 Ind. Cas. 
234, referred to. 

First appeal from an order of the District 
Judge of Meerut. 

Dr. Satish Chandra Banerji (with him Mr. 
Harendra Krishna. Mukeriee), for the Appel- 
lants. A 
Dr. Tej Bahadur Sapru, for the Respond- 

eis udgment.—tThis isan appeal from 

an order of remand passed under Order XLI, 

rule 23 of the Code of Civil Procedure. The 

suit was one for a declaration that the 
plaintiffs are entitled to retain possession of 
certain im.noveable property, and, in the 
alternative, if they were found nob to be in 
possession that possession may be delivered 
A othem The property exceeds Rs. 100 in 
value. It belonged to one Gulzari Dal. 
Uporrhis death his daughter, Musummat Sujan, 
succeeded to it, On her death in 1907, the 
plaintiffs applied for mutation of names in 
their favour, as did also the father of the 
defendants. A compromise was entered into 
between the parties on the 8th of February 
1908, whereby it was agreed that portion 
of the property should passinto the hands 
of the father of the defeodants and the re- 
mainiug portion into the hands of the plain- 
tiffs. The father of the defendants sub- 
sequently repudiated this compromise. An 
application was made tothe Revenue Court 
for mutation, and that Court ignoring the 
compromise ordered mutation in favour of 
the defendant’s father. Hencs the present 
ib. ` 

min their claim, the plaintiffs alleged that 

Musammat Sujan, the daughter of Gulzari, 

was the last owner of the property, and 

was the plaintiffs’ cousin by family re- 

lationship and was in possession of the pro- 
perty as daughter in a Hindu family and 
hada life-interest in it. A reference was 
then. made to her death, and in the second 
paragraph of the plaint, the plaintiffs say 
at on the death of Musammat Sajan a dis- 
arose between the plaintiffs and the 
of the defendants, aud that an ap- 
for mutation of names was presented 
f both parties in the Reveuue 
he plaintiffs alone claimed the 
of Gulzari on the one hand 
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and the father of the defendants alone claim- 
ed the whole property on the other hand. 
Then reference is made to the compromise to 
which we have referred. The compromise 
was tendered in evidence in the first Court 
but it was rejected on the ground that, not 
being registered and the’ property being of 
the value of Re. 100 and upwards, it was 
not admissible in evidence, and holding that 
the plaintiff's suit was based upon this com- 
promise alone, that Court dismissed the 
plaintiffs’ claim in toto, without giving the 
plaintiffs an opportunity of establishing 
their title to the property or portion of it as 
the reversionary heirs of Gulzari., 


An appeal was preferred to the lower 
Appellate Court. That Court held that the 
compromise was admissible in evidence, not- 
withstanding the fact that it was not re- 
gistered. The learned Judge says:—‘“I find 
that the compromise petition in suit did not 
require to be registered and was admissible 
in evidence,” and that “the lower Court im- - 
properly held that the test was whether the’ 
compromise was incorporated in the decree, 
and that this was not the test ofadmissibility.” 
That Court accordingly remanded the snit 
to the Court of first instance for determina- 
tion on the merits. This appeal was then 
preferred. 


As regards the admissibility in evidence 
of the compromise, the learned District Judge 
was, in our opinion, entirely in error. 
Neither the compromise, nor any terms of the 
compromise, was embodied in any’ decree or 
order, and to admit such compromise in _ 
evidence is entirely in contravention of the 
provisions of the Registration Act. If 
authority were needed for this, itis to be 
found in the Full Bench case of Sadaruddin 
Ahman v. Chhagje (1). There it was held 
by a Fall Bench, of which both of us were 
members, that a compromise entered into 
between the parties to mutation proceedings 
before a Court of Revenue which purported 
to modify the conditions of a pre-existing 
mortgage upon the basis of which mutation 
was sought, could not be allowed to take effect 
in opposition to the distinct termsof a register- 
ed instrument of mortgage. In the subseqnent 
case of Kashi Kunbi v. Sumer Kunbi (2), a 

(1) 3L A. 13,5 A L.J. 717; A. W. R. (1908) 264, 
1 Ind. Cas. 558. 

(2) 32 A. 206; 7 A. LJ. 204; 5 Ind. Cas, 234, 
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Bench: of this Court, of which one of us was 
also a member, held, in a case in which the 
- parties to a suit filed a compromise which, in 
addition to setting forth the rights of the 
parties as to the property in suit, went on to 
- provide that if either party sold his share of 
the property, the other party should have a 
right to pre-enipt, and in which the decree 
based on the compromise was silent as to the 
right of pre-emption, that the com promise 
required registration, and not being registered 
could nob be used to support a suit for pre- 
emption. In the judgment in that case the 
- authorities are dealt with. In that case some 
of the terms of the compromise were embodied 
in a decree but the provision as to pre- 
emption was nowhere mentioned in the decree: 
In the present case no portion of the compro- 
mise is embodied in any decree or order. On 
the contrary the order of mutation entirely 
ignored the petition of compromise. Clearly, 
therefore, this petition was not admissible in 
evidence to prove the agreement set out in it. 
The lower Appellate Court was, we think, 
justified in remanding the suit but not upon 
the ground on which it was remanded. The 
Court of first instance ought under the circum- 
stances to have heard the case upon the merits 
and tried the question of title setup by the 
respective parties irrespective of the compro- 
> mise. 
For these reasons, the order of remand of the 
- Court below was rightly passed and-the Court 
of first instance must try the question of title 
et up by the respective parties. We ac- 
cordingly dismiss the’appeal but under the 
circumstances the costs will abide the event. 


` Appeal dismissed. 


(s. o: 8 A. L. J. 829.) 
ALLAHABAD HIGH COURT. 
Seconp Crvi Appear No. 947 or 1910. 
February 24, 1911. 
Present:—Sir John Stanley, Kr., Chief 
Justice, and Mr. Justice Banerji. 
KURA SINGH AND ANOTHER— PLAINTIPE4—- 
APPELLANTS 
VeETSUS 


CHHALLU—Derenpant—Raseoypenr. 

Agra Tenancy Act (II of 1901), ss. 10, 202—Eachange 
—Ex-proprietary tenancy—Suit for possession in Civil 
Cows t-—Defendant pleading tenancy— Procedure, 

By virtue of section 10 of the Agra Tenancy Act, 


INDIAN CASER. 


‘ditional Judge of Meerut, reversing a decree 


.the Civil. Court. 


stances, claim the rights of an ex- proprietary. 


-private alienation, no rights of ex-pr 


.by exchange between co. sharers. 
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1901, no ox-proprietary tenancy arisés where there 
an exchange of Zemindari between co-sharers. 

Where in a suit for possession in a Civil Court, tho 
defendant pleads that he held the land as a terant, 
the Court of first instance is bound to follow the y 
procedure laid downin section 202 of the Agra 
Tenancy Act, II of 1901, and to require the defendant, 
by order in writing, to institute within three months 
a suit in the Revenue Court for the determination of 
the question whether the defendant is plaintiffs 
tenant or not. 


Second appeal from a decree of the Ad- 


of the Additional 
Meerut. 
Mr. M. L. Agarwala, for the Appellants. 


Mr. Baldev Ram Dave (for Mr, Sundar Lal), 


Subordinate Judge of 


- for the Respondent. 


Judgment.—The suit out of which P 
this appeal has arisen was brought by Dali 
Chand, now represented by the appellants, 
for possession of certain agricultural lands. 
It appears that the parties were co-sha 3 
in certain zemindart, and under an Ben 
tion award tho zemindart was partitioned. 
The. lands in question fell to the share of 
Duli Chand. He brought 2 suit in the Civil 
Court for proprietary “possession of those 
lauds and for ejectment of the defendant. 


- The Subordinate Judge, in whose Court the 


suit was instituted, by his decree, dated ‘the 
10th of November 1902, granted to Duli 
Chand a decree for proprietary possession 
of the land. The defendant appealed to the 
District Judge and contended that the land ; 
had been his sir land before partition, that he | yk 
had acquired the rights of an ex- proprietary 
tenant in regard to it and that he could. 
not be ejected from it by a decree of 
The learned Judge was 
of-opinion that the decree of the first 


Court ozly granted to the plaintiff . pro- 
- prietary possession of the land and that it 


could not be determined in that suit whether 
the defendant had acquired the rights of an 
ex-proprietary tenant. The learned Judge 
observed, however, in his judgment that as 
there was au exchange between co-sharers, 
the defendant could not, under any circum- 













tenant. This view of the learned Judge w 
in our opinion, right. By section 10 of 
Tenancy Act, where’there is a trans 


tenants accrue if the alienation is 
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was evidently an exchange between co- 
sharers, and, therefore, under the provisions 


_ of section 10, no rights could accrue to the 


` 


defendant as an ex-proprietary tenant in 
respect of land held by him as sir. Holding 
the view which we have mentioned above, 
the learned Judge dismissed the appeal of 
the defendant. The decree obtained by Duli 
Chand was put into execution and le obtained 
possession of the property. It is admitted 
that he took actual possession of it; 
whether he obtained it by execution of the 
decree or subsequently is immaterial. The 
defendant on being dispossessed brought a 
suit in the Revenue Court under section 79 


of the Tenancy Act for recovery of possession 


alleging himself to be the ex-proprietary 
tenant of the land. His suit was decreed. 
Hence the present claim for possession. 

The Court of first instance decreed the 


claim but the lower Appellate Court dismissed . 


it, ‘holding that the decision of the Civil Court 


.. in thd former suit brought by the plaintiff 


ol 









operated as res judicata. 
learned Judge is, in our opinion, erroneous 
and the learned Vakil for the respondent 
has not tried to support it. In the former 
suit, as we have pointed out above, the Ap- 
pellate Court clearly abstained from determin- 
ing whether the defendant was liable or not 
to be ejected from the land. Therefore, the 
decision in the previous suit cannot operate 
as res judicata in this case. 
As, however, the suit related to agricultural 
land and the defendant pleaded that he held 
. such land as the tenant of the plaintiff, sec- 
tion 202 of the Agra Tenancy Act applied 
and the Court, in which the suit was brought 
was bound to require the defendant by order 
in writing toinstitute within three months a 
suit in the Revenue Court for the determina- 
tion of the question, whether the defendant 
was the plaintiffs’ tenant or not. This the 
Court of first instance did not do. 

Mr. Baldev Ram, for the respondent, con- 
tends that the decision of the Revenue Court 
in the suit brought by the defendant to re- 
cover possession is res judicata between the 
rbies, and the procedure laid down by sec- 
202 need not be adopted. ‚We express 
inion on the question whether when a 
bought in the Revenue Clourt by the 
in accordance with the provisions 
2, the decision in a former suit 
e Revenue Court would- or 


This view of the. 
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would not have the effect of res judi: We 
thick tbe Coart of first instance was 
bound to follow the procedure laid down in 
section 202, and this must now be done. _ We 
accordingly discharge the decree of both the 
Courts below and remand the case to the 
Court of first instance with directions to re- 
admit the suit under its original number in 
the register and adopt the proceedure laid 
down in section 202 of the Agra Tenancy 


Act; The appellant will have the costs of 
this appeal. All other costs will follow the 
event, 


. Appeal allowed. 





(s. c. 37 P. W. R. 1911; 111 P, L. R. 1911.) ` 
PUNJAB CHIEF COURT. 
SECOND OIvIL Arrear No. 1154 of 1909, 
January 5, 1911. 

Present:—Mr. Justice Johnstone. 
PIRBHU DIAL—PGLAINTIPS— APPELLANT 
versus 
RISAL SINGH AND OTHERS—DEFENDANTS— 
RESPONDENTS. 
Mortgage—Interest— Endorsement of payment of 


mortgage-money—Registration—Registration 

phe alate g i Act (III 
- An endorsement on a mortgage-deed merely ac- 
knowledging receipt of the mortgage money is 
not compulsorily registrable under section 17 of Act 
XVI of 1908. Such an endorsement is at most a memo. 
randum containing a hint that redemption has been 
effected but it does not contain the contract of re- 
demption. ‘ 


In amo: tgage suit, a mortgagee is entitled to a de- 
cree allowing him to recover interest on the amount 
decreed from the-date of suit upto date of realization. 


Second appeal from the order of the Ad- 
ditional Divisional Judge, Delhi Division, 
dated the 11th June 1909, modifying that of 
the District Judge, Delhi District, dated the 
22nd March 1909, decreeing the claim. 

Mr. Abdul Kader, and Rai Babadur Bakshi 
Sohan Lal, for the Appellant, 

Mr. Nand Lal, for the Respondent. 

Judgment.—the first Court gave 
plaintiff a decree for Rs. 1,500 to be recovered 
from three houses mortgaged and other ancest- 


ral property of judgment-debtors, defendants _ 


Nos. 1 and 2, but without costs; and the suit 
as against defendant No. 3 was dismissed 
with costs. : 

The learned Divisional Judge on appeal 
modified the decree by allowing interest to 
plaintiff from date of suit to two months from 
date of his (Divisional Judge’s) order, 


soey 
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-The facts and pleadings are sufficiently 
set forth in the judgment of the first Court. 
Here the first question is, whether the 
endorsement on the first mortgage-deed re- 
quired registration or not. I think it did 
not. It does not state that the fourth house 
is redeemed; but merely that the Rs. 400 has 
beén received. No doubt it suggests redemp- 
tion; but it does not contain the contract of 
redemption and at most is a memorandum con- 
taining a hint that redemption hasbeen made. 
Apart from this, there is ample evidence 
that the fourth house-was redeemed in the 
admissions contained in the subsequent deeds 
and in the statements ofdefendants Nos. 1 
and 3. 
. _ Ground No, dhas notbeenargued beforeme. 
‘Ground No. 4is quite beside the mark, and so 
is ground No. 5. Counsel has not been able no 
show how it affects the case before ‘me. As 


regards ground No. 6, I think interest should - 


have been allowed up to realisation. 

The order as to costs is fully justified, I 
accept the appeal, add to the decree interest 
to date of realisation (and not only for two 
months from date of lower Appellate Court’s 
_ order) and diréct that here the parties ex- 
cept Bulaki do bear their own costs; but ap- 
pellant will pay Bulaki’s costs here also, 

Appeal accepted. 





(s. c. 43 P. W. R. 1911; 118 P, P R. 1911.) 
PUNJAB CHIEF COURT. 
Civit Revistoy No. 387 or 1910. 
November 17, 1910 
Present:—Mr. Justice Johnstone. 
THAKAR SINGH—PLAINTIFe— 
PETITIONER ` 

Versus 


ISHAR SINGH AND orsers—Derenpanrs— 


Responpents. 

Hundi—Interest—Costs—Finding of fact by a Small 
Cause Court—Negotiable Instruments Act (XXVI of 
1881), s. 80—Provincial Small Cause Courts Act (1X of 
1887), s. 25. 
` Inthe absence of any cogent reason, a Court is 
bound under section 80 of Act XXVI of 1881 to award 
interest at 6 per cent. per annum on a Hundifrom the 
date of its execution to date of realization. 

A judgment of a Small Cause Court disallowing 
without reasonable grounds costs to a successful party 
is against law. 

If there is no irregularityin the proceedings, a 
finding of fact by a Small Cause Court, arrived at 
after. considering all the evidence in the case, 
cannot be interfered with on revisioneven if the Chief 
Court is able to arrive at a different conclusion, 
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Petition, under section 25 of Act TX of 
1887, for revision of the order of the Judge, 
Small Couse Court, Amritsar, dated the 
18th December 1909, decreeing plaintiff's 
claim in part. 
Lala Hukam Chand, for the Petitioner, | 
Pandit Ram Bhoj Datia ard Lala Bhagwan 
Dass, for the Respondents, 
Judgment.—In this case’ the Small 
Cause Court Judge has decided that while 


NG 


` plaintiff is entitled to Rs. 400 upon the hundi 


in suit, defendant Guran Ditta, is not one 
of the parties liable, and the plaintiff is not 
entitled to interest and costs. He has also 
decided that-Guran Ditta himself should not 
get his costs. The plaintiff has come up to 
this Court on the revision side and Guran 
Ditta has also filed a cross revision in which 
he asks for costs and damages. i ` 
One of the findings of the Court below ig~ 
that Guran Ditta, was not a member of ihe 
firm, Harnam Singh-Ishar Singh, and that 
he signed the kundi merely asa wrier. As 
tó whether he is a partner in that-firm, there 
is a good deal to be said on both sides. Parti- 
cularly, in my opinion, there is much for the 
argument that he was a partner at the time, 
when this hurdi was written,” But, after all, 
the Small Cause Court Judge considered all 
the evidence and came to a finding and I can 
find nothing irregular about the proceedings, 
I, therefore, do not think that I should inter- 
fere with regard to this issue. ; 
Taking up next Guran Ditta’s revision, in . 
which he asks for costs and damages, “my 
opinion is that he is not entitled to either, 
There is no doubt that, whether he was a 
partner or not, he was very much mixed up 
with the affairs of the firm which he, to a 
large extent, seems to have carried on, and 
further in signing bis name at the foot of the 
hundi, he wrote nothing to make it appear 
that he was not exactly on a level with 
the other signatory, tiz., Harnam Singh. 
This being so, Guran Ditta has himself to 
blame for plaintiff’s having impleaded him as 
defendant. J, therefore, dismiss Civil Revision 
No. 2484 of 1910 with costs, - | 
To return to the other revision, No, 
of 1910, there remains the question w 
the plaintiff is entitled to interest and 
The Small Cause Court Judge ‘see 
overlooked section 80 of Act, 
1881. I can see no reason 
interest at 6 per cent. per a 
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have been allowed from the date of the 
. hundi to date of realisation of Rs. 400; and 

in the same way, I see no reason why plain- 

tiff should not have his costs against defend- 

ants Nos. 12and3. I allow this revision 

and direct that the decree be modified 

accordingly. Defendants Nos. 1, 2 and 3 will 
` pay plaintiff’s costs. 

Revision accepted. 





(s. c. 22 P. R. 1911.) 
PUNJAB CHIEF COURT. 

First Crvi APPrAL No 357 or 1910. 
November 25, 1910. 
Present:—Mr. Justice Shah Din and 

Mr. Justice Chevis. | 

Mahant KIRPA SINGH—Derenpant— 

APPELLANT 
nni versus 
MAYA RAM—Puarntips AND ANOTHER— 
QEVENDANTS-—ReSPONDENTS. 

Pre-envption—Custom—Mohalla Sathan, in Lahore 
City— Conversion of house into Dharmsala subsequent to 
date of sale—Character of property at date of sale— 
Punjab Pre-emption Act (II of 1905), s. 13 (2). 

The custom of pro-emption in respect of houses 
obtains in Mohalla Sathanin the City of Lahore. 

The character of the property at the date of sale 
determines the question whether sub-section 2 of 
section 13 of the Punjab Pre-emption Act applies 
to the property or not, If at thedate of the sale, the 
property sold is a house, it is quite immaterial 


for the purposes of the sub-section whether sub- - 


sequently to that date the house was converted into 
and used as a Dharmsala. 

Second appeal from the decree of the 
Divisional Judge, Lahore Division, dated the 
28th January 1908. $ 

Messrs, Oertel and Sohan Lal, fır the 
Appellant. 

Lala Dawarka Das, for the Respondents. 

Judgment.—tThis appeal and Civil 

_ Appeal No. 555 of 1908 are cross appeals and 
will be disposed of by one jadgment. 


The suit out of which these appeals have 
arisen was brought by the plaintiff Maya 
Ram, for possession by pre-emption of a house 
ituatein Mohalla Sathan in the city of 
ore which had been sold under a regis- 
eed, dated the 8th January 1506, to 

dants, Musammat Jai Kaur and 
Singh; for Rs. 1,300. The 
it was resisted by the vendees 
nds, which it is unnecessary 
tage of the proceeding. The 
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(1) that the custom of pre-emption did 
not prevail in Mohalla Sathan in which the 
house in dispute ia situate; 

(2) that the plaintiff had no right of pre- 
emption in respect of the property in dispute; 

(3) that the price entered in the sale-deed 
was fixed in good faith and was paid in full: 

Upon the pleadings of the parties, nine 


-issues were framed by the first Court, and it 


held— : 

(1) that the custom of pre-emption 
prevailed in Mohallah Sathan; . , 
(2) that the plaintiff had failed to prove 
that he could claim pre-emption on the ground 

of vicinage; 

(3) that the house in dispute, having been 
purchased for the purpose of being convert- 
ed into a Dharamsasla and having been so 
converted within one month from the date of 
the purchase, could not be made the subject 
of pre-emption; 

(4) thatthe price entered in the sale-deed 
had not been fixed in good faith, and that 
its market-value was Rs. 1,117-11-0. Upon 
these findings the plaintiffs’ snit was 
dismissed. - . 

On appeal by the plaintiff-pre-emptor, the ` 
Divisional Judge held, disagreeing with the 
first Court.— 

(1) that as the plaintiffs’ house touched 
the house in dispute at the back, he was 
entitled to pre-emption on the ground of 
adjacency, and 

(2) thatat the time of sale the bnilding 
in dispute was not a Dharamsala but a house, 
the mere fact that it was converted into a 
Dharamsala subsequently did not extinguish 
the plaintiff’s right of pre-emption in respect 
of it. 

The learned Judge further found that the 
market-value of the house was, as held by 
the first Court, Rs. 1,117-11-0, and he dis- 
allowed the value of the alleged improve- 
ments amounting to Rs. 60 effected by the . 
vendees since the date of sale. The Divisional 
Judge accordingly decreed the plaintiffs’ claim 
conditional on payment of Rs. 1,117-11-0 by 
the plaintiff. a 

The plaintiff and the vendees have preferred 
further appeal to this Court. The p aintiff’s 
appeal (No. 555 of 1908) relates only to the 
question of the market-value of the house, 
which it is contended is not more than Rs. 800, 
while the vendee’s appeal (No. 357 of 1908) 
jmpugns all the findingsrecorded against them 
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by the lower Appellate Court. In connection 
with this latter appeal Mr. Oertel has con- 
- tended before us— 
(1) that the custom of pre emption is not 
proved to exist in Muhalla Sathan. 
(2) that as the building in dispute was 
purchased for the purpose of being used as a 
< dharamsala and was so .used immediately 
after the purchase was made, under section 13, 
sub-section 2, of the Punjab Pre-emption Act 
no right of pre-emption can exist in respect 
of it, so 
(3) that if the plaintiff hada right of pre- 
emption, he must pay Rs. 1,800 which it ig 
urged is the market-value of the house in suit. 
After hearing Mr. Oertel, we think that 
none of these three contentions has any force, 
and that the findings arrived at by the lower 
Appellate Court are correct. As tothe first 
contention, it is noteworthy that, before the 
sale in dispute was actually made, the vendors 
served the plaintiff with a notice saying that 
as he had a right of pre-emption in respect 
of the house in question he was at liberty to 
purchase it, failing which they would sell it 
to the present’ vendees. This notice shows 
that the plaintiff’s right of pre-emption was 
fully recognised by the vendees, Apart from 
this, however, there are on the record no less 
than six judicial decisions which prove the 
existence of the custom of pre-emption in 
Muhalla Sathan, in which admittedly the 
house ir dispute is situated, and there is not 
one single instance in which in any pre- 
emption suit it was held by a Court of Justice 
that the custom of pre-emption did not exist 
in the said Muhalla. We have, therefore, no 
hesitation in overruling the first ecntention. 
The second contention was not very seriously 
pressed, and it could not well be pressed, 
considering thatunder sub-section 2 of section 
13 of the Punjab Pre-emption Act the plain- 
tiff’s right of pre-emption obviously did exist 
in respect of the building in dispute, if at the 
time of the sale thereof, it was not a 
dharamsala but a' house. If at the date of 
sale it was a house, it was perfectly immaterial 
for the purposes of the said sub-section whe- 
ther subsequently to that date it was or was 
not converted into and used as a dharamsala, 
It is the character of the property sold at the 
date of sale which determines the question 
whether sub-section 2 aforesaid applies to it 
or not, and it is not disputed by Mr. Oertel 
that at that date the building in dispute was a 
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house and not a dharamsala. The second con- 
tention also, therefore, fails, 

As regards the third ‘contention, it is not 
disputed that the payment of Rs. 1,300 to the 
vendors is not proved. - That being so, the 
market-value of the house had to be ascer- 
tained. A competent local Commissioner 
was appointed to assess the value of the 
housé and his report that the value was 
Rs. 1,117-11-0 has been accepted by both the 
Conrts as correct. The value of the alleged 
improvements by the vendees has, we think, 
been rightly disallowed, as those improve- 
ments were made in spite of a written protest 
by the pre-émptor. We, therefore, overrule 
the third contenticn. ; 

As a result of the above findings this appeal 
is dismissed with costs. 

We now come to the Cross-Appeal No, 555 


tried to find fault with the market-value/of 
the houseas assessed bythe localComm 
on the ground that the rates o 

material upon which that valné was based 
were those current at the time when the 
report was made and not at the time of the 
i He urged that, between the date of the 
sale (January 1506) and the date of the local 
inquiry (August 1907), the rates in question 
must hare risen considerably and that, there. 
fore, the sum of Rs. 1,117-11-0 could not 
represent the correct market-ralue of the 
house at the date of the sale. The alleged 
rise in the rates was not, however, expressly 
made the subject of objection to the Com- 
missioner’s report in the first Court, and we 
cannot make such an assumption in fayour of 
the pre-emptor.. Both the Courts below 
have concurred in accepting the local Com. 


1 






missioner’s estimate as correct and no sufficient ` 


reason has been shown why we should disturb 
that concurrent finding. We accordingly 
maintain the decree of the lower Appellate 
Court and dismiss this cross-appeal with costs, 


Appeal dismissed, 


St A 
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the judgment awards plaintiffs one-third of 
the hagiyat, and, after consulting my learned 
colleague, Shah Din, J., I am of opinion that 
the word hagiyat means rights in immoverble 
‘property, and that though it is as a rule used 
iw connection with landed property there 
is nothing to prevent its application to house 
property also. Inthe present case one-third 
of the house property was included in the 
plaint and also mentioned in the written 
compromise, and though the statements of 
defendants when questioned as to the cəm- 
promise, contain no-reference to the house 
property, it cannot be said that these state- 
ments contradict the written compromise so 
far as the house property is coneerned ; all 
that can be said is that the statements do not 
confirm the written compromise in this 
respect. So, in my opinion, the word haqtyat 
used in the judgment cannot be taken to 
cover the land alone. Tam of opinion, there- 
fore, that the judgment covers’ the house 
property also, and that the amended decree 
is, and the original decree is not, in con- 
formity with the judgment. This applica- 
tion for revision must, therefore, fail. 

” Counsel for defendants next argues that 
the judgment and amended decree are not in 
accordance with the compromise, and that 
the plaintiffs were not entitled to one-third 
of the house property according -to the com- 
‘promise. This is a matter on which 1 express 
. no opinion ; the plea that the decree does not 
accord with the compromise is an attack on 
the amended decree on the merits and, follow- 
ing Brojo Lal Rai v. Tara Prosanna Bhatta- 
charji (3), I hold that the decree can be at- 
tacked on the merits only in appeal and not 
in revision. 

I dismiss this application, but pass no 
order as to costs, as it seems to me that the 
whole trouble is due to the Court’s omission 
to question all the parties as to that part of 
the written compromise which deals with the 
house property. 

Revision rejected. 
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(s. c, 8 P. W. R. 1911 Cr.) 

PUNJAB CHIEF COURT, 
Carmina Revistoy No. 495 or 1910. 
June 11, 1910. 

Present:—Sir Arthur Reid, Krt., Chief Judge. 
FATT A—Accoseo—Pet:tiover 
versus 
EMPEROR—Prosscuror—R saponpent. 

Costs —Adjournment—Revision-—Criminal Procedure 
Code (Act F of 1898), ss. 344, 439, 526, 

The order of a Criminal Court directing an accused 
porson to pay costs of adjournment under section 344 of 
the Criminal Procedure Code, 1898, of an application 
made by the former under section 526 of the said 
Oode, is obviously improper and unjustifiable and, 
though not appealable, is liable to be seb aside on 
revision by the High Court. 

Browne v. Chanda Singh, 6 P. R, 1906: 4 Cr. L, J. 
78, followed. 

Case reported by the District Magistrate, 
Ferozepore, with his No. 1155 of Ist April 
1909. 

Facts.—The accused put in an ang’ 
plication in the lower Court to have the ole 
transferred to the Court of Tahsildar, or to 
allow him time for a week in order to enable 
him to get the case transferred. The 
lower Court finding this application vexa- 
tious allowed him a week but ordered him to 
pay Rs. 25 to each of both the complainants 
for the adjournment. 

Grounds.—tThe law certainly seems 
to allow costs as much to the complainant 
as to the accused in case of an adjournment. 
In the present case the Oourt awarded some- 
what heavy costs in granting an adjournment 
under section 526, Criminal Procedure Code, 
thinking, and perhaps rightly, that the 
application was uncalled for and vexatious. 
Still, the accused was only exercising a right 
given him by law andI do not think that 
costs should have been awarded. There is 
authority, vide Browne v. Chanda Singh 
(1), for holding that in any case costs should 
not be awarded against an accused person. 
I submit the case to the Chief Court for 
revision. 

Overlooking the fact that the order was 


not appealable I accepted the appeal 
and remitted the fine. This order was ultra 
vires. 


Mr. Gokal Chand, for the Complaina 


Order.—The case was eventually 
ferred from the Court of the 
who awarded costs for the adjou 


(1) 6 P. R, 1906 Cr; 4 Or, Le J, 
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the accused were discharged, the parties being 
Teferred to a civil suit. 


The: Magistrate's award of costs was 


obviously improper and unjpstifiable and is 
hereby set aside. - . 


Revision allowed. 


(5. c. OP, W. R.1911 Cr; 3 P. R. 1011 OF 
87 P. L. R, 1911.) 
WA PUNJAB CHIEF GOURT. ; 
Crisunar APPEAL No. 440 or 1910. 
-December 9, 1910. 
Present:—Sir Arthur Reid, KT., Chief Judge, 
and Mr. Justice Raftigan. 
MASTI AND ỌTHERS— Coxvicts— APPELLANTS 
versus f 

EMPEROR— PROSECUTOR — RESPONDENT. 

" Culgable homicide—Murder— Riot—Unlawful, as- 
sembly armed with dangs—Intention—Penal Code (Act 
EADE of 1860), ss. 141, 146, 149, 300, 302, 304, 325. 

Where five or more persons. ‘assemble together 
Nea with lathies and some of them attack their 
opponents while theothers, who at first kept in the 
tack ground, proceed to assault their opponents’ 
‘helpers, the'legal consequence would necessarily be: 

(1) that they constituted an unlawful assembly 
within the meaning of section 141, Indian Penal Code, 

(2) that every one of them was guilty of rioting 
under section 146 as soon as one or more of them 
used violence in prosecution of their common object, 

(3) that all members of the assembly would be 
guilty. of an offence committed in prosecution of their 
common object by any member of such assembly, and 
that 

(4) on account of their being armed with lathies they 
knew that they were likely to commit an offence of 
at least grievous hurt. 

The first part of section 804. of the said Code 
is intended to include only those casesin which the 
22 act of the accused would be culpable Lomicide not 

amounting to murder, but forthe fact that it was 
committed in circumstances which render one or 
other of the exceptions to section 300 applicable. 


Appeal from the’ order of the Sessions 
Judge, Attock Division, dated the 9th June, 
1910. i 

Lala Chuni Lal, for the Appellants. 

Judgment.—tThis and Criminal Ap- 
peal No. 441 of. 1910, relate to the same 


facts and in this judgment we shall dispose 
of both appeals. 













The appellants in Criminal Appeal No. 440 
£1910, (1) Masti, (2) Bakhra, son of Chubra, 
(3) Bakhra, son of Mahammad, have 
convicted by the Sessions Judge, Attock 
, of an offence under sectiors 147 and 
part), Indian Penal ‘Code, and 
ntenced totransportation for life. 

ing, we might here remark 
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that section 147-is probably. a clerical mis-* 


take for section 149. The appellants in 
the connected appeal have been. conyicted 
under sections 149, 325, Indian Penal Code, 
and have been sentenced. each to two 
years’ rigorous imprisonment (including 3 
months’ solifary confinement). In addition, 
all the appellants have also been convicted 
of another offence of rioting and of. causing 
grievous hurt on the same.day, and: for 
these offences. under sections 149, 325, Indian 
Penal Code, have been further -sentenced to 
two months’ rigorous imprisonment-.each. 
From these sentences they have appealed.to 
this Court, and we have heard: their. respec- 
tive Counsel ab some length. There can 
be no doubt.that on the 18th July last when 
the girdawar kanungo (Lala Shanker. Das) 
and the patwart (Ata Muhammad), went 
with the deceased Lal to demarcate certain 
boundaries in Rakh Bakbra. an assault 
was made upon hal and his friends. The 
appellants (with the exception of Khudayar, 
Ditta, Ghanya and Dalla who plead alibvs) 
admit that an affray took place. on that day 
and that they were present .at the: time, 
and itis beyond all question that the.- un- 
fortunate Lal received such severe injuries 
that ke died four days afterwards, ¢,e., on 
the 17th February 1910. Naturally, the 
prosecution and the defence are..at. variance 
as tothe details of this affray, but we have 
no hesitatjon in agreeing with: the Sessions 
Judge and the Assessors that the aggressors 
were the appellants: and that it was they 
who attacked Lal and his party. , It seems 
to us that the two witnesses for the pro- 
secution Lala Shanker Das, 
kanungo and Ata Muhammad, the patwari, 
are entirely- independent and impartial wits 
nesses whose evidence can be accepted as 
a fair and true account of what occurred. 
They depose that, in the first instance, Masti 
and the two Bakhras came up, accompanied 
by the other appellants (who, however, ‘kept 
in the back ground) and that the three former 


_entered the enclosure where Lal and his 


party were sitting and violentiy assaulted 
Lal, and that thereafter all the appellants 
proceeded to assault the other friends of Lal 
who werecoming up. Briefly summarised, 
this is the gist of their evidence and if 
that evidence is true, the legal consequences 
would necessarily be (1) that the appellants 
constituted an unlawful assembly within the 


ftoir ° 


the girdawar ` 
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meaning; of section..141, Indian Penal Code, 
(2) that every one-of them was guilty of 
rioting under section 146, as soon as Masti 
or; one‘of the Bakhras used violence. in pro: 
secution of the common object of the assembly, 
and (3). that all members of the assembly 
wanld be guilty of any offence committed in 
prosecution of that common object by any 
member of such assembly if they knew 
that such offence was likely to be so com- 
mitted. Ae NE . : 
. In the present case the common object 
of the appellants was to prevent?’ by force 
the, demarcation .of the boundaries; they all 
went. armed with dangs and lathis and every 
one of them musthave known that it was 
likely;that Masti and the two Bakhras, when 
the latter entered the enclosure, would assault 
Lal. In the circumstances we think the 
Sessions, Judge was fully justified in holding 
that all the appellants were guilty of rioting 
and that the appellants in the connected 
appeal must be held responsible: for the 
offence of causing grievous hurt, inasmuch 
as. they knew that Masti, and the two 
Bakhras,. had entered the enclosure armed 
with luthts with the intention of -commit- 
ting an assault on „Lal. There are, no 
doubt, one or two small discrepancies in the 
prosecution evidence but they appear to us 
in no wise to. militate against the. general 
truth of the story as told by the two officials 
who. were present on the occasion: Nor do 
we see any reason to doubt the evidence that 
all the appellants were present at the time 
when. these occurrences took place. The 
aljbis set up by Khudayar, Ditta, Ghanya 
and Dalla are palpably false and have rightly 
been rejected by the Sessions Judge and the 
Assessors, and the appellants have been satis- 
factorily-identified, .. ` 

. The. result is that we consider the con- 
victions, of the appellants in the connected 
appeal under sections 149 and 325, Indian 
Penal Cede, fully justified as regards both 
the assault on Lal and his pariy and the 
spbsequent assault on .Fatteh Khan and 
others. .We accordingly maintain their eon- 
victions and sentences in respect of both thcse 
offences... ., ua gh w” 

The appellants in this appeal, viz. Masti 
and the two Bakhras, have been convicted 
(1) of offences under section ‘304, first part 
and seclion 149, Indian Feral .Code, ‘and as 
regards these offences have been sentenced 
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to transportation for life, and (2) offences 
under sections 149, 325, [Indian Penal Code, 
for the assault upon the party composed of 
Fatteh Khan and others, and for the laiter | 
offences they have been sentenced totwo months" 
rigorous imprisonment each. - With the latter 
sentences we see no reason to interfere. A 
we cannotunderstand how the learned Sessions 
Judge arrived at the conclusion that tke ` 
offence committed hy these appellants with 
regard to Lal fell under the provisions of the ` 
first part of section 304. The three appellanis 
affected by this sentence did, no doubt, urge 
that they were acting in self. defence, but ib 
is clear from his judgment ihat the’ Sessions 
Judge does not find that any of the excep- 
tions specified in section 300 of ‘the Code is 
applicable to their case. On the contrary, 
his finding is entirely of opinion that in 
case of this kind, if the prisoner had no“n- 
tention to cause death or to cause such bodily 
injury as he knew to be likely to cause death 
or that death would probably engue, but yet 
intentionally inflicted injuries’ which were 
likely to cause death, the offénce is one which 
falls within the puryjewof the first part of 
section 304 of the Code. This isan entirely 
erroneous view of the law. he first part of 
section 304 is intended to include only those 
cases in which the act of the accused person 
would be culpable homicide amounting to 
murder, but for the fact that it was commit- 
ted in circums’ances which render one or other 
of the exceptions to section 30) applicable. 
It is clear that the Sessions Judge did not _ 
intend to find the appellants in this appeal 
guilty of murder but upon a strictly literal 
interpretation of his conclusions we would 
per force have to find ihat they were guilty 
of this offence. He obviously meant to convict 
them under the second part of ‘section 204, 
bat in that event the maximum sentence 
should have been ten years’ imprisonment. 

Tn our opinion, though the assault on Lal 
was most violent, it is possible vhat the 
three appellants did pot intend to cause his 


~< 















to cause his death. But in assaulting 
as tbey did, they must have know 
they were likely to canse lis 
they,- therefore, committed an off 
abie under the`second part of 
Their act comes very .near 
we give them the benefit 
accordingly alter the 
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of this offence to one under section 304 (2) 
of the Indian Penal Code, and reduce the 
sentences of Masti and the two Bakhras to 
ten years’ rigorous imprisonment (with 
three months” solitary , confinement) in each 
case. In all other respects the appeals are 
„rejected, 


Sentence reduced. 





(s. c. 13 P. R. 1911; 86 P. L. R. 1911.) 
PUNJAB CHIEF COURT. 
Seconp OivIL APPEAL No, 404 or 1910. 
ee December 7, 1910. 
Present:—Mr. Justice Shah Din. 
KARM DIN AND OTRERS— PLAINTIFES— 
APPELLANTS 
TENSUS 
“Musammat JIO—DEFENDANT AND OTHERS— 


PLAINTIFFS— ‘RESPONDENTS. 

Custom—Alienation—Gift of portion of ancestral 
land to daughter-—Ghar-jawai—Arains of Dholewala, 
Tehsil Zira,, District Ferozepur. 

Among Araixs of Mauza Dholewala in the Zira 
Tahsil of the Ferozepur District, a sonless proprietor 
has, by custom, the power to make a, gift of a portion 
of his ancestral land in favour of his daughter whose 
husband is the donor’s ghar-jawai or resident son-in- 
law. 


Second appeal from the decree of the Divi- 
sional Judge, Ferozepore Division, dated the 
Qnd June 1909. 

: Mr. Miran Bakhsh, for the Appellants. 

Lala Amar Nath Bhatia, for the Respond- 

Ant 

Judgment. —The parties in this case 
are Arainsof mauza Dholewal in the Zira 
Tahsil of the Ferozepore District, and the 
question for decision is whether by cus- 
tom applicable to them a sonless pro- 
prietor has the power to make a gift of a 
portion of his ancestral land in favour of his 
daughter whose husband is the donor’s 
ghar-jawat or resident son-in law. The 

appellant's Counsel has urged that it is not 
proved that the husband of Musammat Jio, in 
whose favour the gift in dispute has been 
ade, is a resident son-in-law of Hasham, 
donor ; but both the Courts below have 
ed i in holding that he is Hasham’s 
saz, and as this appeal is one 
under clause (b) of section 70 
njab Courts Act, the finding of 
llate Court on this point, being 
not be impugned in this 
. Washam owned 102 
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kanals of land, and he has only gifted 6l 
kanals and 2 morlas out of his estate. 

` Both the Čourts below have held that the 
gift in dispute is valid by custom, and after 
hearing arguments on both sides, I entirely 
concur.in that finding. As the learned 
Divisional Judge has pointed out, the publish- 
ed decisions of this Court show that among 
the Arains of the Hoshiarpur and Jullundur 
districts the power of. a sonless proprietor 
to gift ancestral land in favour of his daugh- 
ter’s daughter’s son in the presence: of near 
collaterals is very extensively recognised, f 
and it would not be unreasonable to presume 
that a similar castom prevailed: among the 
Arains of the Ferozepore district. 

In Musammat Rajudan v. Umra (1) it was 
held by this Court that among the Arains 
of the Hoshiarpur District custom did not 
preclude a sonless male proprietor from 
making a gift of the whole of his property 
to his daughter’s son. Plowden, J., in his 
judgment in that case says: “in view of the 
reported divisionsin the Punjab Record for 
the past twelve years 1 think it can be hardly 
said that an alienation by a sonless proprietor 
ofa portion of his ancestral land -to his 
danghtcr’s son is opposed to general custom 
in the Punjab.” The learned Judge then pro- 
ceeds to refer to the instances bearing upon the 
custom in question, and finds that though the 
onus lay upon the daughter’s son to prove 
that the gift was valid, he had succeeded in 
discharging it. 

In Nihal v. Palla (2) it was held that a 
sonless _ proprietor among the Arains of the 
Jullundur District was empowered by custom 
to make a gift of ancestral land. to a 
daughter's son. 

In Sadulla v. Husain (3) it was laid 
down that-‘among the Arains of the Jullundur 
District a gift by a sonless proprietor of 
his entire estate in favour of his daughter 
is valid in the presence of the donor’s 
nephews. 

In Allah Dia v. Nur Bakhsh (4) it was de- 
cided that among Arains of the Jullundur 
District a gift by a gyorless proprietor of the 
whole of his estate in favour of his daughter's 
son in.the presence of near collaterals was 


_ valid by custom. 


(1) 37 P. R. 1878. 
(2) 92 P. R. 1888. 
(3) 2 P. R. 1897. 

(4) 83 P., R. 1900, 
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„Tb is urged. by the Pleader for. the re- 
spondents that the above decisions raise a pre- 
sumption that among the Arains of the Feroze- 
pore District a sonless proprietor has power to 
make a gift of ancestral property in favour of 
his ‘daughter or daughter’s son, and that, 
therefore, the gift in dispute is prima facie 
valid.. `The entries in the vernacular Rewaj- 
i-am of ihe Zira Tahsil prepared by Mr. 
Francis (Chapter X, pages 79 , and 80) go to 
show that a s^nless proprietor has power to 
make a gift of a portion of his estate to his 
daughter by way of dowry or otherwise, and 
several instances, of such gifts by* Arains are 
given underanswers to questions Nos. 86 and 
87 which have to be read with the answer to 
question No. 90.. . : 

“The decision of .this Court, reported as 
Pir Bakhsh v. Isa (5), strongly supports 

“the respondents’ contention. In that case 
it. was. held that, according to the custom of 
the Arains of Tahsil Zira in the Feroze- 
pore District, a khanadamad may be appoint- 
ed. to succeed to the estate of a sonless 
proprietor to the exclusion of his brother and 
nephews.: If a khanadamed could be so ap- 
pointed by ciistom applicable to the Arains, a 
fortiori the daughter whose husband is a 
khanndamad can be appointed an heir, the 
real intention in all these cases being to bene- 
fit the daughter’s issue. Furthermore, if the 
daughter could validly be appointed an heir, 
her succession can be accelerated by means 
of a gift in her favour, and that is precisely 
what has happened in this case. 

“The respondents’ witnesses have given 
saveral instances in which an Arain proprietor 
has made a:gift of ancestral property in fayour 
of his daughter. Musammat Bhago states that 
her father, Tlahia, gifted his land to her, her 
husband being a khanadamal. A suit was 
brought by the collaterals of Tlahia to contest 
the gift in question, but it was dismissed, 
both’ the Courts of first instance and the Ap- 

_ pellate Court holding that the gift was valid 
by custom ‘(see copies of ‘judgments in 
Muhammad Baksh v. Iluhia, dated the 3rd 
December 1907, and the 15th May 1908, 
respectively). _ Pir, Baksh, witness, men- 
tions five instances in which gifts were 
made by sonless Arains to their daughters, 
and none of those gifts was ever contested. 


1 -itanna watêk mada he nna 
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-donor’s reversioners. 
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Yusaf, a sonless Arain, to his daughter’s son. 
It is said that the reversioners sued to set aside 
the gift, but the suit was dismissed. This 
witness also mentions four other gifts to 
daughters which were made with tle consent 
ane reversioners of the donors concern- 
ed. 

The appellants’ Counsel admits that he 
is unable to cite one single instance in which 
a gift by a sonless Arain in favour of his 
daughter or daughter’s son or khanadamad was 
ever set.aside on the suit’ of his reversioners, > 
and he does not dispute that one of the ap- 4 
pellants’ witnesses is named Rana, mentions an 
instance of a gift having been made by asonless ` 
proprietor belonging to the appellants’ family 
in favour of his daughter, which gift is not 
shown to have been challenged by any of the 


_ For the foregoing reasons, I hold,in agree- oe 
‘ment with tha Courts below, that Hasha 4 

was empowerd by custom to make the gift 
in disputein favour of his daughter, Musim- 
mat Jio, and, upholding the decree ofthe lower 
Appellate Court, I dismiss this. appeal with 
costs. 7 







Afni dismissed, 





(s. c. 14 P. R. 1911; 44 P.W.R. 1911; 88 P.L.R. 1911.) 
PUNJAB GHIEF COURT. j 
Seconp Civiu APPEAL No 953 07 1999. 
November 29, 1909. 

Present: —Mr. Justice Johnstone. n 

Dr. MIR HAIDAR AND OTAERS—DEFENDANTS 

— APPELLANTS 
versus 
MOHAMMAD AL ‘—PuraintirrF— 


RESPONDENT. 

Custom —Alienation--Widow inheriting house pro- 
perty from her husband —Right of husband’s brother to 
contest alienation—Sayads of- Sialkot City—Muham- 
madan Law. 

The initial presumption in the case of non-agzri- 
culturist Sayads dwelling in cities must always bo 
that they follow Muhammadan Law. So where, in defi- 
ance of Muhammadan Law, it is found that widows 
take the whole of their husband’s immoveable 
estate, there is a natural presumption that they d 
so as life-holders only subject to control by 
reversioners. 
` Muhammad Anwar-ul-Haq Y. Hubib-ul-Rah 
P. R. 1902; Abdul Hassin,v- ‘Habibullah, 18 


followed. 
Amane Sawanda of Sialkot City, 
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Second appeal from the decree of the 
Divisional Judge, Sialkot Division, dated the 
22nd July 1909, f 

Messrs. Fazal-i. Husain and Muhammad 
Iqbal, for the Appellants. ; : 

Mr. Muhammad Taj-ud-din, for the Re- 
spondent, 

Judgment.—In this case the sole 
question left for determination in this second 
appeal is, whether these Sayads of Sialkot 
City follow Muhammadan Jaw or follow any 
well-defined custom under which alienations 
by a widow of house property inherited from 
her husband are liable to be contested by 
the husband’s brother. The issue was first 
drawn so asto lay on plaintiff the burden of 
proving that custom governed the case ; 
but on hearing preliminary arguments the 


first Court changed the onus and laid it upon ` 


N defendants, who were called upon to rrove 
that Muhammadan law must be looked to 


-- for the rule of decision. A : 
ere the initial presumption in 


the case ‘of non-agricultural city-dwelling 
Sayads mus always be that they follow 
Muhammadan law, 


The question is whether that presumption 

Las been rebutted. I have read the record 
and keard arguments. It would be idle to 
pretend that it is proved that in all res- 
pects Muhammadan law has been followed, 
bot it isequally impossible to say that the 
family has in all respects adopted agricultural 
custcm. As regards Muhammadan law we 
wer have only te consider that both the whole of 
the landed estate of the late Sher Ali and his 
house have gore to his widow, defendant 
No. 2, in their entirety, and that in the case of 
three uncontested alienations by Sayad widows 
of Sialkot those of 1679, 1885 and 1905, 
mentioned by Mr. Fazal-i-Husain—the widows 
similarly seem to have succeeded to the 
wliole of their deceased husbands’ effects. 
These alienations, being uncontested, may be 
made the basis of an argument that no 
custom of control of such alicnations exists, 









e used as showing that succession in 
ilies is notin accordance with the 
uhammadan system of dividing 
mong all sorts of near relatives 

res. Again, in some of the 
thin this case we- find 
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hough, as we shall see, the argument would: 
be an unassailable one ; but they may’ 
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daughters wholly excluded from inheritance, 
as indeed happəned in the present case, 

On the other hand, no clear case has been 
brought to my notice of control of aliena- 
tions of immoveable property, and this leavcs 
the question to be decided one of some 
difficulty. Mr. Taj-ud-din has no difficulty 
in showing that the four precedents relied 


upon by Mr. Fazal-i-Husain in argument,’ 


namely, judgment of Mr. Lawrence of 11th 
February 1863, judgment of the Divisional 
Judge of 7th November, 1895, and the iwo 
cases of 1900 and 1905, are not of much 
value. The last was decided on the dietum 
of a sort of arbitrator, who was himself a 
defendant in the case. The second is hardly 
in poinbat all, The third is most like the 
present case ; but” neither it nor the first is 
precisely on all fours with it. In three it was 
held ihat the Sayads of Sialkot city followed 
Muhammadan law, and in the second we 
have a similar general dictum as to Syads of 
Tahsil Raya. But the first was written at a 
time when these questiona of custom were not 
understood. 


Mr Taj-ud-din lays special stress on certain ` 


observations of Rattigan, J., at page 288 of 


Muhammad Anwar-ul- Hagy. Habib-ui-Rahman. 


(1), a ruling I assisted in propounding ; but . 


I think the authority most. clearly in point 


here is Abul Hassan v. Hubib-ullah (2), in, 
which Lal Chand, J., and myself pointed out. 


that, where, in defiance of Muhammadan 
Law, it is found that widows take over the 
whole of their husbands’ immoveable estate, 


there is a natural presumption that they do. 


so as life-holders only subject to control by 
male reversioners, I fully endorse that 
dictum because it seems to me, that Muham- 
madan 
custom under which a widow should take all 
her husband’s land and houses asg a full 
owner subject to no control is in thig country 
an unthinkable custom. It is so contrary to 
general sentiment and practice, that it would 
have to bestrictly proved; thatis, it would have 
to be shown that widows had, in a reasonable 
number of cases,.vindicated this extraordinary 
position in the face of opposition by near re- 
versioreis. Nothing of this kind has been 
shown here. 


Mr. Fazal-i-Husain argued that as no. 


(1) 74 P. R. 1902. - 
(2) 18 P. R, 1906; 114 P. L. R. 1906, 


law being clearly renounced, a, 


z 


Vol. X] . 
HARNAM SINGH v, LACHMAN SINGH. 


custom is directly proved ‘of control by re- 
versioners, plaintiff should have sued for pos- 
session of his share under Muhammadan law; 
but the remarks I have just made show 
that, in my opinion, there is in the present 
case a presumption in favour of a custom of 
contro], and this amounts to sufficient proof. 
For these reasons, I dismiss appeal with 
costs, 7 : 
Appeal dismissed. 





(s.č. 16 P. R, 1911; 88 P.W.R. 1911; 90 P.L.R. 1911.) 
PUNJAB CHIEF COURT. 
Seconp Civiu APPRAL No. 620 or 1910. 
January 17, 1911, 


Present:—Sir Arthur Reid, Krt., Chief Judge. 


HARNAM SINGH anp OTHEkS— PLAINTIFFS — 


— APPELLANTS 
versus é 
LACHMAN SINGH ann otarrs— 


DEFENDANTS— RESPONDENTS, 

Custom—Alienation--Gift in favour of daughters 
son—Kalon Jats of Shakargarh Tahsil, District 
Gurdaspur. ; 

Among Kalon jats of Tahsil Shakargarh, District 
Gurdaspur, an oral gift followed by mutation of 
ancestral land by a sonless proprietor in favour of his 
daughter’s sons, whose father was his ghar-jawai or 
resident son-in-law, is valid by custom. 

Allah Dittz v. Alla Bakhsh, 89 P R. 1900, Nizam 
Din v. Shahab-ud-Din, 108 P. R. 1990, Musammat 
Lakhan v. Rahmat Khan, I01 P. R. 1895, distinguish- 
ed. 


Second appeal from the decree of the Ad- 
ditional Divisional Judge, Amritsar Divi- 
sion, at Sialkot, dated the 22nd April 
1910. | 

Mr. Vaughan, for the Appellant. 

Judgment.—I see no reason for jnter- 
ference, 

The answering defendants, now respond- 
ents, are sons of Surjan Singh and of his 
wife, the danghter of Rai Singh, a sonless 
proprietor of the Kalon Jat tribe of Tahsil 
Shakargarh, District Gurdaspur. 

Rai Singh made an oral gift of ancestral 


land followed by mutation of names to these. 


defendanis and the gift has been attacked by 
his nearcollaterals. The record contains evi- 
dence ‘which has not been shown to be 
false, that Surjan Singh remained in Rai 
Singh’s house from the date of his marriage, 
The. Riwaj-t-am isin favour of the validity 
of the gift, and 1 concur with the lower 
Appellate Court in the conclusion that an 
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oral gift, followed by mutation, ful4ls the 
conditions of the Riwaj-d.am, 

Answers Nos. 7 and 10, at pages 34 and 35 of 
Dane’s Customary Law of the Gurdaspur 
District, are also in favour of the validity of 
the gift, and thepatwari cited two uncontested 
instances of similar gifts in the village and 
got of the parties. 

Allah Ditia v. Allah Bakhsh 
Din v. Shahab-ud-din (2) do not help the 
appellants, as they dealt with Riwaj-i-am 
unsupported by instances, and Musammat 
Lakhan v. Rahmat Khan (3) dealt with a gift 
by a Mahomadan Gorewha Rajput of the 
Jullundur District, opposed tothe Riwaj-i-am 
in force. f 


The oral evidence cited for the appellants 
to the effect that the custom set up did nof 


exist, and that no such gift had ever been 
made in the village is, in my opinion, worth- 
less. ; 4 

The validity of the gift has been establish- 


ed, and I dismiss the appeal under Order 
XLI, rule 11 of the Code of Civil Procedure, 


(L) and Nizam 


Appeal dismissed. 
(1) 89 P. R. 1900. 
(2) 108 P. R. 1900. 
(3) 101 P. R. 1895, 





(r. c. 5 P. R.1911 Cr; 91 P. L. R. 1911.) 
PUNJAB CR:EF COURT. 
Criminat APPEAL No. 581 or 1909. 
April 15, 1910. 

Present:—Mr. Justice Johnsione and 
Mr. Justice Shah Din. 
ATAYA—COONVICT— APPELLANT 
versus 
EMPEROR—Rusroyoent, 

Confession of one accused —Retracted— Admissibility 
of retracted conjession against co-accused—Evidence 
Act (I of 1872), s. 30. 

A retracted confession muy be taken into con- 
sidoration under section 80 of the Evidance Act as 
against persons tried jointly. with the confessing 
accused for the samo offence, but as ageneral ru] 
such a confession should not bs considered 
supplying sufficient evidence-for the convicti 
the co-accused unless it is corroborated by ing 
ent testimony in material particulars affect; 
co-accused, 

Emperor v. Kehri, 29 A. 434; A, W. N 
4A. L. J, 310; 5 Or. L: J. 360, follow 

Chet Singh v. Emperor, 28 P. W. 
Ia, J. 227, roferred to. 
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No inflexible rule can be laid down in regard to the 
be attached to such a confession; the rule 
in each case with special reference to its 
facts and to the intrinsic value of the con- 


v. VIGAMBAR MANDAL. 


weight to 

must vary 
particular 
fession. 


Appeal 
Judge, Rawalpindi Division, 
September 1909. 

Mr. Bent Pershad, for the Appellant. 

Mr. Mukerji, for the Respondent. |, 

Judgment.—He (Mr. Mukerji) con- 
tends, however, that the missing links in this 

- chainof evidence are supplied by the confession 
of Ramzan, and he has asked us to take that 
confession into consideration against Ataya 
under section 30 of the Evidence Act and to 
maintain his conviction on that basis. The 
appellant's Pleader, on the other hand, urges 

hat as Ramzan had retracted his confession, 

‘cannot, and ought not to be taken into con- 

sideration against his client under section 80 

aforesaid; and he cites the ruling in-Chet Singh 

v. Empeor (1) in support of bis contention. 

On this point, we agree in the view of the law 

taken in Emperor V. Kehri (2), namely, that 

a retracted confesgion may be taken into con- 
` sideration under section 30 of the Evidence 
Act as against the pee tried jointly with 
the confessing accused for. the same offence, 
but that, as a general rule, such a confession 
should not be considered as supplying 
sufficient evidence for the conviction of the 
co-accused unless it is corroborated by inde- 
pendent testimony in material particulars 
affecting such co-accused. The weight to be 
attached to such a confession, apart from, or 
taken in conjunction with, < corroborative 
evidence, is, however, 2 different matter, and 
no hard and fast rule can be laid down in 
regard to it; it must vary in each case with 
special reference to its particular facts and 
to the intrinsic value of the confession. 

In the present case, the confession of 
Ramzan assigns to Ataya the principal part 
in the murder of Basula and in almost all the 
- incidents connected with it, and Ramzan 
himself occupies, only a subordinate position. 
g we bave seen above, the confession is not 
chorated by independent testimony in 
aterial particulars SO far as Ataya is 
ed and it would, therefore, be unsafe, 
inion, to accept it after its retraction 
as sufficient evidence of the guilt 


1607 Cra; 7 Or.bJ. 227 
“WAN. (1907) 140; 4 


from the order of the Sessions 
dated the 2nd 
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of Ataya under gestion 30 of the Evidence 
Act. 
‘Appeal accepted. 





(s. c. 38 ©. 125.) 
CALCUTTA HIGH COURT. 
Crvrz Rowe No. 854 or 1910. 
` July 22, 1910. 
Present:--Mr. Justice Mookerjee and 
. Mr. Justice Sharfuddin. 
SAGAR CHANDRA MANDAL— 
Praintirf—APPELLANT 
, versus i 7 
DIGAMBAR MANDAL—-DEFENDANT— 


OprPosITE PARTY. ; 
Decree—Contents of decree—Costs to be stated. 
-A decree ought to be drawn in due course by 
the Court deciding a case, and it.must show all the 
costs incurred by both the parties, 


Rule, against the order of the District 
Judge of 24,-Parganahs, dated January 29th, 
1910. < 
Babu Prabhaschandra Mitra, for the Peti- 
tioner. >: : : 
Babu Haricharan Sarkhel, for the Opposite 
Party. ` 

Judgment, —This is an : application 
peal from Original 
Decree No. 514 of 1907.. This appeal was 
allowed on the 20th August, 1909, by this 
Court, and we directed that the appellant 
should recover from the respondent his 
costs both here and in the Court. below. 
The decree drawn up by this ‘Court showed 
the costs incurred by the appellant in this 
Court; and it farther declared that the de- 
fendant-respondent was to pay to the plaintiff- 
appellant the costs incurred by him in the 
lower Court with interest thereon at the 
rate of six per cent. per annnm from the 
date of the decree of the lower Court 
until realization. The plaintiff found that 
no decree had been drawn up by the Court 
below in which the costs incurred by him 
were entered. He, thereupon, made an 
application to the learned District Judge 
and prayed that a decree might be drawn 
and the amount of costs incurred by him 
entered therein. The learned . District 
Judge refused that application and recorded 
the following order: “I think the High 
Court decree should show the costs and no 
decree can be- prepared here. The application 
to amend the decree: must be . filed :in . the 
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High Court.”. This order is wholly erroneous. 
The. High Court decree cannot show the 
costs incurred by the parties in the Court 
of first instance; nor can this Court under- 
take to calculate the amount of costs incurred 
by the parties in the subordinate Court. The 
District Judge in the first instanca committed 
an error in not drawing up a decree. His 
judgment shows that he dismissed the 
application for probate with costs and 
assessed the Pleader’s fee at Rs. 48; a decree 
ought to have been drawn up in due course 
showing all the costs incurred by both the 
parties, When this omission was brought 
to his notice by the successful appellant, he 
held that the application must be filed fa 
` tbis Court. We are unable to appreciate 
upon what conceivable principle such a view 
can be adopted. 

“The result, therefore, is that this Rule must 
be made absolute, and the order of the 
Court below dated the 29th January 1910, 
discharged. The District Judge must now 
take up the application presented to him on 
the 5th January 1910, and draw up a decree 
showing the costs incurred by the parties in 
the Court below. There will be no order as 
to the costs of this Rule, as it has not been 
opposed and the opposite party does not ap- 
pear to be responsible in any way for the 
erroneous order made by the District Judge. | 

Rule made absolute. 





(s. c. 38 C. 127.) 
CALCUTTA HIGH COURT. 
REGULAR APPRAL FROM ORIGINAL Cryin No. 20 
or 1910. 
July 26, 1910, 

Present:—Sir Lawrence Jenkins, Kr., 
Chief Justice, and Mr. Justice Woodroffe. 
ANGLO-INDIA JUTE MILLS Co.— 

DEFENDANTS — APPELLANTS 
versus ` 

OMADEMULL—Ptarwtirr—Responpent. 

Delivery order—Jute trade in Calcutta—Custom— 
Title —Unpaid-vendor—HEstoppel--Contract Act (IX of 
ma s. 108—Transfer of Property Act’ (IV of 1882), 
3. rary di 

In India there is now statutory recognition of a 
delivery order as a document of title (see section 108 
ofthe Contract: Act and section 137 of the Transfer 
of Property Act) and under it the transferee acquires 
a title to the goods to which it relates, 

These delivery orders pass from hand to hand by 
. endorsement and are sold and dealt with in the 

market; and according to the invariable course of 
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dealing in the Calcutta Jute Trade. delivery orders 
ara only issued on cash payment and are dealt with 
in the market as absolutely representing the goods 
to which they relate. 

On March 1st, 1900, the defendant sold certain 
Hessian cloth to J., on condition that payments were 
to be made in.oash in exchange for delivery orders. 

On March 2nd, three delivary orders were issued by 

the defendant to J., by whom they were pledged on 
March 4th, to the plaintiff. The plaintiff subsequently 
purchased the delivery orders from J., who on March 

4th had given a cheque in payment of the goods to the 
defendant. On March 8th, the cheque was dishonoured. 

Then the plaintiff domanded the goods from the 
defendant who refused to give delivery of them to 
the plaintiff. This action was then brought for 
delivery of the goods or their valuo or damages for 
conversion. : 

Held, that the defendant intentionally caused the 
plaintiffs to believe that the cash payable in respect 
of the goods to which the delivery orders related had 
in fact been paid, that the plaintiffs acted on that 
belief, and that the defendant cannot be allowed t 
deny that such cash was paid and, therefore, 







cannot claim to be entitled toalien as against the 
plaintiffs. 
Appeal from Fletcher, J., who give judg- 


ment for the plaintiffs for Rs: 7,220 and 
costs on scale No. 2. WA 

The defendant Company appealed. 

Messrs. Zorab and Buckland, forthe Appel- 
lant. 

Mr. B. O. Mitter (with him Mr. Strear 
and Mr. Langford James), for the Respondents, 

Judgment, 

Jenkins, C. J, This appeal arises out of 
a suit brought by the. firm of Chandermull 
Serahmull and one Luchminarain Kanoria 
against the Anglo-India Jute Mill Company 
Ld., for delivery of 1,00,000 yards of Hessian 
cloth and damages, or the valua of the 
goods with damages, or for Rs. 7,750, as 
damages for the conversion of the goods, 

A decree has been passed in the plaintiff’y 
favour by Fletcher, J., and from this the 
defendant Company have appealed. - 

The facts are these: on the lst March 
1909 the defendant Company sold 3,039,000 
yards cf Hessian cloth and in the sold note 
sent to them by the brokers Messers. Janki 
Dass & Co., the sale was expressed to be 
to the broker’s principals. Under the j 
corporated conditions payments were 
made in cash in exchange for Delivery g 
or on certain other specified ter 
have no application in this case 4 
3) and delivery of the good: 
given and taken on the ter 
ment against pucca Delive 
Delivery orders Nos, M 
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bearing the date the 2nd March 1909 were 
issued by the defendant Company to Messrs. 
Janki Dass & Co. by whom they were 
pledged to the firm of Chandramull to secure 
re-payment with interest of the sum of 
Rs, 18,000 then advanced by the plaintiff firm 
? to Messrs. Jarki Dass & Co. The plaintiff 
Luuchminarain Kanoria was also interested 
in the advance. Subsequently, an agreement 
was made between the plaintiffs and Messrs. 
Janki Dass & Co. under which for valu- 
able consideration the plaintiffs gave up 
the delivery orders Nos. M 1/51 and M 1/52and 
obtained from Messrs. Janki Dass & Co. 
an assignment of their equity of redemption 
in Delivery order No. M 1/20 and the 1,00,000 
yard of Hessian cloth represented thereby. 
It ig on this Delivery order No. M 1/50 that 
Nig plaintiffs’ present claim is based. The 
‘dekudant Company resist the plaintiffs’ claim 
on aha rom that they are unpaid sellers 
of the ‘goods, and that they have a lien 
on them o, long as they remain in their 


possession, à the price or any part of ib 
remains unpaid: 


© So far, I have erely set out the broad 
outline of the case; the details still have 
to be filled in. 

The plaintiffs’ version is that on the 3rd 
March the plaintiff Luchminarainmet Nando 
Kishore, a partner in Messrs Janki Dass 
& Co., near the office of the defendant Com- 
pany; that he was asked by Nando Kishore 

/ to make an advance on three Delivery orders 
ofthe defendant Company to which he assent- 
“ed; that he took the three Delivery orders 


being those with which we are concerned 


in this suit, to the office of the defendant 
‘Company, where he showed them to Mr. 
Young, who, in reply to his, inquiry whether 
ithe Delivery orders were correct or in 
order assured him they wcre all right, 
Luchminarain says that he then came out 
of the office and returned the Delivery orders 
to Nando Kishore telling him that he would 
get money the following day from Chandra- 
ull Serabmull, and that on’ that same 
b he went to that firm and informed 
that Rs. 18,000 would have to be 
e following day to Janki Dass & 
cca Delivery orders. 

e of this incident is denied by 
Company, but Fletcher, J, 
‘ue, and I think we ought 
sw as correct, and more 
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especially, as it is uncontradicted though it 
was within the power of the defendant Com- 
pany to have called evidence to show that 
no such incident occurred. It may be that 
Mr. Young’s absence from India, prevented 
his being called, but it obviously wag within. 
the defendant Company’s power to call evi- 
dence from their own office that the De- 
livery orders were not then issued, ‘if, ag’ 
their Counsel has urgued, that that was the 
fact, and they could have called Nando - 
Kishore to deny the visit to the defendant 
Company’s office on the 3rd with the Deli- 
very orders, if that story was untrue. Coun- 
sel for the deferdant Company suggested 
in explanation of this omission that re- 
lations with Nando Kishore were strained; 
but for this suggestion there is no, found- 
ation in the evidence; on the contrary, 16 
appears from the judgment of Fletcher, 
J., and it is rot disputed that members of 
the firm of Janki Dass & Co. were sitting be- 
hind Counsel for the defendant Company and 
produced certain documents in the course of 
the trial and it was further admitted that the 
defendant Company opened a ledger account of 
Janki Dass & Co. since August 1909, though 
they had not got one on the -preyious 4th 
March. On the 4th the Delivery orders were 
handed to the plaintiffs and the sum of 
Rs. “18,000 was advanced and was paid into 
Janki Dass & Co.’s account with the Bengal 
National Bank. , 

On the same date Messrs. Janki Dass & Oo. 
handed the defendant Company a cheque 
dated the Sth, but this pust-dated cheque was 
in fact not paid into the defendant company's 
bank till’ the 8th of March when it was dis- 
honoured. The defendant Company have 
given no evidente’ in explanation of this 
delay, but the plaintiffs show from Janki Dass 
& Co.’s Pass-book, which was by consent ad- 
mitted in evidence before Fletcher, J., that 
though the Rs. 18,000 received from the 
plaintiffs did not actually go to pay what was 
payable on the post-dated cheque, almost the 
whole of it went to satisfy other claim of the 
defendant Company. : ; 

The delivery order in suit was in these 
te: ms:— 

“Please Deliver to Messrs. Janki Dass & 
Co.’s Principals or order, 50°Bs.=100,L00 
yards Hessian Cloth 40 in. 72 oz. 9 by 9 each 
2,000 yards. (One hundred thousand yards 
only) ready shipment Rs, 113... : 
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` This Delivery order was indorsed to the 
plaintiffs by way of pledge onthe 4th of 
March and this the plaintiffs maintain entitles 
them in the circumstance to the decree 
Fletcher, J., has passed in their favour. The 
defendant Company, on the other hand, urge 
that the Delivery order was not a document of 
title, that it was not negotiable, and that no 
goods passed. Bit to this the plaintiffs 
reply, (a) that this Delivery order did pass 
by indorsement, (b) that the issue of the 
Delivery order in the circumstances was a 
representation on which the plaintiffs acted, 
that the cash payable in respect of the goods 
to which it referred had been paid, and (e) 
that it is not open to the defendants to con- 
tend that the property in the goods had not 
passed or to place reliance on` their not 
kaving passed if that was the fact, 

First, then, I will deal with the question 
whether these Delivery orders pass by indorse- 
ment. It is to be noticed that the Delivery 
order was in favour of Messrs. Janki Dass & 
Co.’s principals or order, so that the docu- 
ment itself points to its being transferable by 
indorsement. 

But beyond this there is ample evidence 
that these Delivery orders pass from hand io 
hand by indorsement, and that as Fletcher, 
J., holds they are sold and dealt with in the 
market. On the other hand, there is not a 
word in the evidence to support Mr. Zorab’s 
argument'that for their transfer a document 
of assignmeni is necessary. That the Deli- 
very order on which this suit is based was 
duly indorsed in the plaintiffs’ favour on the 
Ath of March has not been disptited, 

"I next have to consider whether the issue 
‘of the Delivery order amounted to a repre- 
sentation that . payment had been made 
to the defendant Company for the goods to 
which it related. ` 

` On this point we start with the emphatic 
‘evidence of the defendant Company’s witness, 
Mr. Tyrel, which is recorded as 
follows:— ` Si , 

“Q. There is not much tick credit in this 
trade on either side? 

- “A. None whatever. ` 

“Q. You don’t part with your documents 
without the cash and he wants his documents 
‘representing the goods before he pays? 
© YA Yes ` | 

"8. ‘These’Delivery orders are considered 
‘a gocd tender under a contract? 7 


‘INDIAN os Sid. 


&61 


It is for the purpose of really making 
a tender that you make them out P 

A. Yes we send them round with a sircar 
as a rule.” 

I need not refer to the plaintiffs’ avidence 
in detail; it will suffice to say that it fully sup- 
ports the position that, according to the invari- 
able course of dealing in the Calcutta Jute 
Trade, Delivery orders are only issued on cash 
payment, and that they are dealt with in 
the market as absolutely representing the 
goods to which they relate. This is borne out 
by thecontract in this case, which specifically 
provides that “payments are to be made in 
cash in exchange for Delivery orders on 
sellers,” and contain the stipulation “Ready 
payment against pucca Delivery order,” And 
in this connection it is worthy 'of notice that 
the Delivery order in suit which is a pucca ,” 


Delivery order embodies the term — 


Z 


shipment.” 

Then we have the 
Young, which I have 
proved. : 

An attempt has been made to Minimise its 
effect, bat it appears to me to be a matter of ` 
plain common sense that, as between business 
men, Mr. Young’s reply would be regarded 
as an assurance that the Delivery orders could 
be safely dealt with in the ordinary course of 
business, and I have been in no way Impressed 


interview wjth Mr. 
already held to be 


‘with the analytical argument to which we 


have been subjected by Counsel for the defend- 

ant Company on this point. Mr. Young f 
could not bave honestly replied as he did— `“; 
and I absolutely decline to impute dishonesty a 
to him—if he gave his reply with the mental 
reservation that if Luchminarain dealt with 
the Delivery orders for value he might find 
he took nothing, because Janki Dass & Oo. 
had not-paid fer the goods. And after all 
why should these delivery orders have been 
issued as they were, unless it was contemplat- 
ed that Messrs, Janki Dass & Co., would at 
once deal with them for value either by way 
of sale or pledge? To this the defendant 
Company have vouchsafed no answer. Now, 
here again, I would for a moment re-call 
facts. These Delivery crders bearing 
the 2nd of March, were issued by the 
ant Company to Janki 
later than the 3rd of 
that day placed in Luchminara; 
shown by him to Mr. Youn 
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after Luchminarain bad promised to make 
an advance on them the defendant Company 
takea post-dated cheque from Janki Dass 
& Co., in respect of the three Delivery orders. 
including that in suit. Though this cheque 
is dated the Sth of March, ib in fact was 
not paid until the 8th when it was dis- 
honoured. In the meantime, the defendant 
Company had paid in on the 4th two post- 
dated cheques of the 3rd which they had 
received from Janki Dass & Co,‘ in respect 
of other transactions. These were honoured 
and it is admitted by the defendant Company, 
as their Bank Pass-bogk makes plain, that 
Rs. 15,600 odd of Rs. 18,000 advanced by 
the plaintiffs went towards the post-dated 
cheques so paid in. 
Now, there is not a word of explanation 
from the defendant Company’s side as to 
_ why the Delivery orders in suit should have 
‘been issued on the 8rd, or as to why these 
post, dated cheques were taken; it is obvious 
that bhe defendant Company have had the 
benefit O&the money advanced by the plain- 
tiffs, and, if their contention is to prevail, 
they will not only have had the benefit of his 
advance, but also of the goods on which the 
advance was made in consequence of their 
conduct. The bare fact that the plaintiffs’ 
money has come to them may not have a 
direct bearing on the legal position, but it 
undoubtedly lends colour of probability to the 
contention that the Delivery orders were 
handed over to Janki Dass & Co., to 
- enable them to, raise money on them, as in 
ot they did tothe advantage of the defend- 
ant Company. And this gains the greater 
force from the fact that no one connected with 
the defendant Company has ventured into 
the witness box to explain how the Delivery 
orders came to be issued on the 8rd, or why 
post-dated cheques were taken, or to repel 
the argument that they acted as they did to 
enable Janki Dass & Co., to raise money on 
the Delivery orders, or to deny that the issue 
of Delivery orders has the implication, and 
conveys to those engaged in this trade the 
assurance for which the plaintiffs contend. 
he conclusion, then, to which I come is that 
defendant Company intentionally caused 
srmitted the plaintiffs to believe that 
payable in respect of the goods to 
Delivery order related had in fact 
d that the plaintiffs acted on 
I, therefore, hold that the 
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defendant Company cannot in this suit be 
allowed to deny thab such cash was paid, 
and, therefore, they cannot claim to be entitled 
to a lien as against the plaintiffs. But 
then it is argued for the defendant Company 
that the plaintiffs cannot succeed, as the 
property in the goods did not pass . since 
there was no appropriation of them to this 
Delivery order; and it is contended that: no 
reliance can be placed on the Ist exception 
to section 108 of the Contract Act, inasmuch 
as, in the circumstances, the Delivery otder 
was a document of title. It is difficult 
to- see how the defendant Compeny can 
successfully rely on this plea in view of 
my conclusion as to the lien claimed by 
them; but, however, that may be, I think 
it must fail. A 

In India there is now statutory recog- 
nition of a Delivery order as a document 
of title (see section 108° of the Contract 
Act and section 137 of the Transfer of 
Property Act) and under it the transferee 
acquires a title to the goods fo which it relates. 

lt is, however, urged, that, in this case, 
it cannot be regarded as a document of 
title, seeing that the goods to which it 
relates were not ascertained. But in fact 
the defendant Company have adduced no 
evidence to prove that the goods had not 
been ascertained, though this was a fact 
specially within their knowledge (Séction 
106, Evidence Act). And, apart from this, 
thé. .defendant Company cannot be heard 
to advance this plea, and for substantially 
the same reasons as preclude them from 
showing cash was not paid. 

They do not suggest that there were 
not goods applicable to the Delivery order; 
they only say they have not been abêr 
tained. But having regard to the terms 
of the Delivery order, the known course 
of dealing in this market, Mr. Young’s 
representation, and their own conduct, the 
defendant Company must be taken to have 
appropriated goods of the required quantity 
and description to this Delivery order, and 
they cannot now be heard to deny that 
they held these goods for the plaintiffs. 


And it must be borne in mind that ‘we ° 


have not to consider whether property. passed 
as between the original sellers and buyers 
but whether, in the events that have happen. 
ed the sellers can assert this against the 
plaintiffs who hare acted on the faith of 
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the seller’s representation that no lien existed, 
and that they held goods to answer the De- 
livery order. In my opinion the defendant 
Company’s contention on this head must also 
fail, for, in the circumstances, the defendant 
Company have represented that the Delivery 
order would pass and confer a good title, and 
they put it in the power of Messrs. Janki 
Dass & Co., to indorse the Delivery order 
with this representation to the plaintiffs, 
who, dealing in good faith and for value, were 
induced, to alter their position on the faith 
of the representation so made. In these 
circumstances the defendant Company cannot 
be allowed to defeat the right which the 
plaintiffs have thus acquired: Goodwin v. 
Roberts (1). Nothing has been said against 
the amount of damages awarded by Fletcher, 
J., and they must be accepted as correct. 
His decree, therefore, must be confirmed and 


this appeal dismissed with costs. 
Woodroffe, J—I agree. 


- Appeal dismissed. 
Attorneys for the Appellant Company : 
Sanderson & Co. 


Attorneys for the Respondent : Pugh § Co. 
(1) (1876) A. C. 416; 45 L. J. Ex. 748; 55 L. T. 
179; 24 W. R. 987. 


(s. « BA. L. J. 856.) 
ALLAHABAD HIGH COURT. 
Execotion First Civi APPRAL No. 276 

or 1910. -> 
February 16, 1911. ~ 
Present:—Sir John Stanley, Kt., Chief 
Justice, and Mr. Justice Banerji. 
MUHAMMAD ABMADULLAH KHAN— 
AUCTION-PURCHASER—A PPELLANT 
Versus 


AHMAD SAID KHAN AND ANOTHER— - 


DECREE-HOLDEkS—RESFONDENTS. 

Civil Procedure Code{Act V of 1908), 0. XXI, r. 89— 
Sale in execution of simple money decree—Application 
to set aside the sale by the mortgagee decree-holder— 
Person holding an interest in property— Competency 
to make the application. 

A. held two mortgages against R. and obtained a 
decree for sale of certain property. He sub- 
sequently obtained a simple money decree against the 
same judgment-debtor. Inexecution of his simple 
money: decree he brought the mortgaged property to 
sale which was purchased by a stranger. A then 
applied under Order XXT, rulo 89, of the Civil Pro- 
cedure Code, 1908, to have the sale set aside: 

Held, that although ordinarily the mortgagee of 
.the property sold was a person who had an interest 
sufficient to enable him to make an application under 
Order XXT, rule 89, yet in the case where the holder 


ofthe decree for money in execution of which the . 


property was sold, was also the holder of the mort- 
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gages, he was not competent to make the application. 

He would be deemod to have caused the properly 

to be sold either free from the mortgages or subject 

to the mortgages. If it was sold free from tho 
mortgages, ho must be deemed to have abandonod ` 
his mortgages, and in that caso he had no interest in 

the property sold. If he caused the property to be 

sold subject to the mortgages, the sale only related 

to the interest of the mortgagor in which the mort- 

gagee had no interest. 


Execation first appeal from a decree of 
the Subordinate Judge of Aligarh. 

Mr. Ghulam Mujtaba, for the Appellant. 

Mr. Muhammad Ishaq, for the Respondents, 


Jdudgment.—this is an appeal from 
an order setting aside an auction-sale upon 
an application made under Order XXT, rule 
89 of the Code of Civil Procedure. ‘The facts . 
are these,—The respondent, Abmad Said 
Khan, obtained a decree against the jadg- 
ment-debtor, Rafat Khan, on the 8th of 
October, 1909, for sale upon two mortgagés. 
Subsequently, in November 1909, he obtained 
another decree agninst the same judgment- 
debtor but this was a simple decree for money. 
In execution of this latter decree, he caus- 
ed Mauza Neali, one of the-“illages compris- 
ed in the mortgages ‘upon which he had 
obtained the earlier décree, to be sold by 
auction. It was purchased by the appellant, 
Muhammad Ahmadallah Khan. There- 
upon, the decree-holder, Ahmad Said Khan, 
applied under Order AKI, rule 89, to have 
the sale set aside and made the deposit re- 
quired by the section. This application hag 
been granted by the Court below, which was 
of opinion that the decree-holder in his capa 
city as mortgagee was a person who held. . 
an interest in the property sold within the A 
meaning of rule 89. That rule empowers a 
person who is the owner gp ore: ic pro- 
perty which has been sol #Sxecution of a 
decree, or holds an interestin such property 
by virtue of title acquired before the sale to 
make an application to have the sale set 
aside. it is not alleged on behalf of Ahmad 
Said Khan that he is the owner of the pro- 
perty sold, buthe contends that, as mortgagee 
of the said property, he holds an intere 
therein by virtue of which he is compe 
to make the application. No doubt 
narily, a mortgagee of the property 
person who has an interest, and, i 
the provisions of rule 89, he wo 
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also the holder of two mortgages in respect 
of the property of which he sought to have a 
sale. He caused the property to be sold 
either free from the mortgages, or subject 
to the mortgages. Ifit was sold free from 
the mortgages, he must be deemed to have 
abandoned his mortgages, and in that case he 
has no interest in the property sold. If he 
caused the property to besold subject to the 
mortgages, the saleonly related to the interest 
of the mortgagor, that is, his right of re- 
demption. In this right of redemption the 
mortgagee has no intercst. Therefcre, frcm 
either point of view, the decree-holder in this 
case bas no interest in the property sold such 
as would entitle him to make an application 
under rule 89. We think the judgment of 
“the Court below to the contrary is erroneous. 
N We accordingly allow the appeal, set «aside 
the order of the Court below and dismiss the 
application of the responden-, Ahmad Said 
Khan, to have the sale set aside with costs in 
both Ceurts. Arpeal allowed. 
(s. c. 4 Bur. L. T, 117.) 
LOWER BURMA CHIEF COURT. 
SPEOIAL Seconp Civis APPEAL No. 127 
or 1908. 
February 14, 1911. 
Present:—Mr. Justice Twomey. 
ARUNACHALLAM CHETTY AND OTHERS 
— APPELLANTS 
versus k ` 
VEERAPPA CHETTY AND 01HERS—— 
RESPONDENTS. 
Jurisdiction— Civil Court’s power to grant a mortgage 
WAT in respect of land over which no person has a 
right created by Government grant or a landholder’s 
right—Lower Burma Land and Revenue Act (II of 
1876), ss. 55 (b) and 56. 

A suit by a mogfih ee for a decree for the sale of 
land,over an has been created by a Govern- 
ment grant or a‘lanunolder’s certificate, is barred by 
section 56 of the Lower Burma Land and Revenue Act 
read with section 55 proviso (b). 

Tf a mortgagee of land, held under section 19 of the 
Land and Revenue ‘Act and Chapter 1X of the Reve- 
nue Rules, wishes to enforce his mortgage, his reme- 
dy is to apply to the Revenue Authorities. All that 
the Civil Court can give is a money decree. f 
Appeal against the decree of the Divi- 
nal Court of Tennaserim in Appeal No. 
1908, reversing the judgment and 
E the District Court of Thaton in 
23 of 1906. 

g, for the Appellants. 

for the Respondents. 

t.— The decree as framed 
ourt clearly affected the 
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respondents Nos. 1 to 4, viz., the firm V. R. P. 
P. L., and they were, therefore, competent 
to appeal. It may be that the Court did 
not intend to damnify them in any way 
and that they might have obtained all that 
they wanted by petitioning the Court to 
amend the decree. But, as the decr: made. 


“them jointly responsible, I think thu? were 


at liberty to join with the 5th respondént Pa 
Ngon in moving the Court of appeal. 

The further and the main question raised 
in this case is, whether a Civil Court can 
grant a mortgage-decree in respect of land 
over which no person has a right created 
by a Government grant or lease or a land- 
holder’s right. The Divisional Court has 
held that such a suit is barred by section 
56 of the Lower Burma Land and Revenue 
Act read with section 55 proviso (6). I 
concur in this opinion, and the ruling in 
Edumba Taran v. Sawamy (1), cited by 
the Sub-Divisional Jndge, is no authority 
for the contrary opinion. That was a suit 
to recover money paid as the price of land 
and the Civil Court was not called upon 
to decide any such question as is covered 
by section 55 proviso (b). I think it is 
clear that, in granting a decree for the sale 
of land, a Court takes upon itself to de- 
cide by means of a judicial sale who is 
to occupy the land, and to do this is to 
contravene the provisions above mentioned. 
It seems to me that a mortgagee of-land, 
eld under section 10 of the Land and Re- 
venue Act, and Chapter IX of the Revenue 
Rules, can only apply-to the Revenue authori- 
ties if he wants to enforce his mortgage. 
AJl that the Civil Court can give him is a 
money decree, and the decree in the present 
case does’crder the mortgagor to pay the 
money due by them. 

It may be remarked that the auction-sale 
by which the 5th respondent obtained the 
land now in question appears to be invalid 
for the same reasons as the mortgage de- 
cree against the land. The Township Court, 
Kyaikto, had no jurisdiction to attach and 
sell the land in execution of the decree of 
respondents Nos. l to 4. But in this appeal, 
I am not concerned with the auction-sale. 
Even if the sale were annulled, the appel- 
lants would .be in no better position for 
enforcing their mortgage in the Civil Court. 

The appeal is dismissed with costs. 

Appeal dismissed, 

(1) L. B. P. J, 455. 

T 
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KRISHNA DAS v. HARI CHARAN, 
CALCUTTA HIGH COURT. 
Crvit Rowe No. 4933 oz 1910. 
April 7, 1911, 0 7 
Present:—Mr. Justice Mookerjee and 
| Mr. Justice Caspersz. 
KRISHNA DAS UAH A—Devenpant— 
| PETITIONER ; 
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- versus 
HARI CHARAN BANERJEB—Prawwrr 
—Opprosité Party. ` 

Valuation of swit—Swit for declaration of title and 
-injunction to restrain defendant from collecting rent— 
Whether plaintiff entitled to value suit arbitrarily— 
Value of property to be value of relief—Court Fees Act 
(VII of 1870), s. 7, sub-s, (4), clauses (a) and (a). 

The plaintiff sued in the Court of a Munsif for a 
declaration of title and for an injunction restraining 
the defendants from collecting rent from the cultivat- 
ing raiyats, and valued the reliefs claimed at Its. 500, 
The defendant objected that the value of the property 
in dispute was Rs, 5,000 and that the suit was not 
maintainable in the Munsif’s Court: fede! 

Held, that; in substance the plaintiff will obtain 
possession of the property, as landlord of the culti- 
vating raiyats and that the value of the relief sought 
is the value of the property in dispute. 

Rule against the decision of the Sub-Judge 
of Khulna, dated September 13th, 1910, 
reversing that of the Munsif of Satkhira, 
dated September 14th, 1909. 

Mr. Sinha, Counsel, and Babus Debendra 
Nath Ghose, Narendra Ohandra Bose, and 
Charu Ohandra Biswas, for the Petitioner. 

Babu Hara Ohandra Chakrucarti, for the 
Opposite Party. . ANG 

_JsJudgment.—the substantial ques- 
tion of law which calls for decision in this 

Rule is, whether the suit as framed was 
cognisable in the Court of the Munsif or in 
that of the Subordinate J udge. The plaintiff 
- alleges that he is the owner of the property 
in dispute and that he is entitled to collect 
rent from the cultivating ratyats at specified. 
rates. His grievance is that in proceedings 
under.Chapter X of the Bengal Tenancy Act 
some of the defendants have got themselves 
registered as the persons entitled to collect 
rent from the cultivating racyats, He, there- 
fore, prays for declaration of his title and 
for an injunction io restrain the defendants 
from collecting rent from the cultivating 
raiyats. He describes his suit as one for 
declaration of title with consequential relief 
and values the reliefs claimed at Rs. 500. The 
defendants object that the value of the pro- 
perty in disputs is at least Rs. 5,000 and that 
the suit is not maintainable in the Court of 
the Munsif. Upon these: pleadings, the 
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Munsif took evidence upon the question of 
the value of the “property and Game to the 
conclusion that it was worth from Rs. 4,000 
to-Rs. 5,000. In this view, he held that he 
had no jurisdiction to try thesuitand returned 
the plaint for presentation to the proper 
Court. The plaintiff then appealed to the 
Subordinate Judge and contended that 
under section 7, sub-section (4), clauses (a) 
and (d) of the Conrt-Fees Act, 1870, he was 
entitled to value the reliaf sought at any 
figure he chose, and that Court-fees had to 
be paid upon such amount which also deter- 
mined the jurisdiction of the Court under 
section 5 of the Suits Valuation Act, 1887, 
The learned Subordinate Judge gave affect 
` to this contention and held, upon the authority 
of the decision of this Court in the case of 
Hari Bankar Dutt v. Kali Kumar Patri (1), 


that the Court as well as the defendants . ~ 


were bound to accept the valuation arbitrarily 
fixed by the plaintiff; in other words, that 
whatever the real value of the subject-matter 
in controversy might be the Court had no 
jurisdiction to adjudicate upon the question 
of the just and proper valuation of the suit. 
Weare now invited by thé defendants to` 
hold that this order is- erroneous. In oar 
opinion, there is no room for serious coniro- 
versy that the order cannot be supported. 
` În the first place, a8 was pointed out by 
this Court in ,the case of Umatul Batul v. 
Nanji Kuar (2); upon a true construction of 
section 7 of the Court-Fees Act and a gon- 
` sideration of ‘the history of the Legislation 
on the subject, the proposition cannot 
possibly be maintained that the plaintiff is 
entitled to fix arbitrarily the value of the 
relief claimed by him. They imed Vakil 
for the plaintiff is not prepacu. a “question. 
the reasonableness of this view, but be plavés 
-reliance upon the decision of this Court in the, 
case of Hari Sankar Dutt v: Kali Kumar Patru: 
(1) and presses for a reference of the quë. 
tion to a Full Bench for decision. It is trot? 
necessary, in our opinion, to adopt the course; 
suggested, because the facts of the litigation; 
in Hari Sankar Dutt v. Rali Kumar Patru (1). 
were very peculiar, and till another. ças 
arises, of precisely the same description, 4 
consideration of the question, wHethag 
view adopted in that case can be s 


on principle, may be deferred, 
(1) 82 0. 7341; 9 C. W- N. 690, 
(2) 6 ©. L. J. 427; 11 0, W, N, 507 
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worthy of note that the case mentioned seems 

to stand by itself and cannot be reconciled 

with the earlier decision of his Court in 

Boidya Nath Adya v. Makhanlal Adya (3). 

Tt cannot be disputed for a moment that if 

the view suggested on behalf of the plaintiff 

is accepted, questions in controversy relating 

to property of considerable value may be 

tried in a Court in which the Legislature 

never intended that matters of that descrip- 

tion should be litigated. To adapt to this case 

the language used by their Lordships of the 

Judicial Committee in Run Bahadur Singh 

Lucho Koer (4) if the construction of section 

7 of the Court-Fees Act suggested by the 

plaintiff were adopted, the ‘lowest Court in 

India might determine finally, the title to 

` any property in the Empire. The matter, it 

may be observed, is not one of form but of 

N gubstance If the suit is tried in a Court of 

mpetent jurisdiction (in this case the Court 

of “the Subordinate Judge) a first appeal 

mighiNlie to this Court and possibly an appeal 

to His Majesty in Council. -On the other 

hand, if the suit is tried in the Court of the 

Munsif, an appeal would lie to the District 

Judge and only a second appeal to this: Court 

in which questions of fact cld not be 

investigated. We, therefore, adhere to the 

view taken in the case of Umatul Batul v. 

Nanji Kuar (2) as well-founded on first 

principle and justified by the plain construc- 

tion of the Act as also the history of the Legis- 
lation on the subject. 


: We may add that in the case before us, the 
plaintiff, although he nominally seeks for 
a declaration of title and for.an injunction, 
essentially asks for recovery of possession. 
At any rate, if the plaintiff succeeds, the 
obvious result,~!ll follow that the defendant 
will no longer be in a pcsition, as against the 
plaintiff, to collect rent from the cultivating 
raiyat. In substance, therefore, the plaintiff 
will obtain possession of the 
landlord of the cultivating ratyats whereas 
under the decision of the Settlement Officer, 
such raiyat belongs to the defendants. Ina 
case of this description, the value of the relief 











in dispute. Weare supported in this 
ion by thejudgmentofMuthusamiAyyar 


12 T. A, 23, 
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aught is manifestly the value of the pro-. 
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and Wilkinson, JJ., in Ganepatt v. Chathu 
(5), which was accepted by Ayyar and Park, 
JJ., in Ibrayan Kunht v. Komamutts Koya 
(6). We, therefore, entertain no doubt 
whatever that the order of the Sybordinate 
Judge is erroneous and that its effect is to 
confer jurisdiction upon a Court which is rot 
competent to try this suit. 

The result is thatthis rule is made absolute, 
the order of the Subordinate Judge dis- 
charged and that of the Original Court 
restored. The petitioners will have ‘their 
costs both here and before the Subordinate 
Judge. We asses the hearing fee in this 
Court at three gold mohurs. 


< Rule made absolute. 
(5) 12 M. 223. 
(6) 15 M. 501. 


(s. ©. 7 N. L. R. 67.) 
NAGPUR JUDICIAL COMMISSIONER'S 
COURT. 
Seconp CrvrL APPEAL No, 793 ov 1910. 
March 28, 1911. 
Present:—Mr. Drake-Brockman, J. C. 
“PARASHRAM— APPELLANT 


VETSUS 
LIKHAN— RESPONDENT. 

Limitation Act (IX of 1908), ss. 5 12— Appeal filed 
without copy of decree—Copy oj judgment obtained first 
— Copy of decree applied jor ajter expiry of ordinary 
period of limitation—Esclusion of time taken in 
obtaining copy of decree— Time requisite for obtaining 
copy— Sufficient cause, ` 

-In order that a memorandum of appeal may be a 
good memorandum of appeal in law a copy of the 
decree appealed against must be filed with it. 

Musammat Narbadi v. Musammat Gajri,9 0. P. L. R. 
109; Akbar Ali v. Ramchand, 58 P. R. 1887; Bhawani 
Prasad v. Kallu, 17 A. 537 at 553; Khirode Sundari 
Debi v. Jnanen-dar, Nath 6 O. W. N. 283 at 386, fol- 
lowed. 

The Appellate Court may dispense with the copy of 
a judgment but a copy of the decree is indispensable. 

The time requisite for obtaining a copy of the decree 


‘appealed from does not ordinarily begin till an 


application for the copy is made, 

Bechi v. Ahsanullah Khan, 12 A. 461, followed, 

Where, however, a copy of the judgment alone is 
applied for and obtained before expiry of the schedule 
period of limitation prescribed for an appeal, and an 
application is made after the expiry of that period for 
a copy of the decree, the appellant is not entitled to 
exclude the periods occupied in preparing both 
these copies unless some explanation to the .satis- 
faction of the Court is forthcoming why a copy of 
the decree was not applied for with tke judgment. 

Mohmud Siyadat-um-missa v. Muhammad, 19 A. 342, 
relied upon. 

Silamban Chetty v. Ramanadham, 21 M. L. J. 152; 
4 Tad. Cas. 301;9M. L. T. 29; 1M. W. N. 14; 
33 M. 256, distinguished, 
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A decree was passed on 21st July 1910, and a copy 
of the judgment only was applied for by post on 14th 
September and despatched onthe 26th idem. The 
memorandum of appeal was presented to the Judicial 
Commissioner along with the copy of the judgment 
on 31st October, the appellant’s Counsel intimating 
that he proposed to filelater a copy of the decree 
appealed against. The copy of the decree was 
applied for on 28th October, was ready on the 12th 
November but was not actually delivered till 14th 
December 1910, The copy of the decree was actually 
filed in the Appellate Court on 15th December. The 
delay in delivering the copy cf the decree was due to 
the fact that the appellantdid not attend the copying 
office with the receipt. Itwas also explained on 
behalf of the appellant that a copy of the decree was 
not applicd for with the judgment as it was not 
known that a copy of the decree was required to 
make the memorandum of appeal valid: 

Held, (1) that the memorandum of appeal should 
be considered to have actually been filed on the 15th 
December; 

(2) that the time occupied in obtaining a copy of the 
decree could not be excluded in computing the period 
of limitation; 

(3) that the delay in obtaining and filing a copy of 
the decree had not been sufficiently explained. 

Appeal against the decree of the District 
Judge, Bhandara, dated the 19th July 1910, 
confirming the decree of Mr. Laxmi Narayan, 

| Subordinate Judge, Balaghat, dated the 10th 
February 1910. 

Rao Bahadar V. R. Pandit, for the Ap- 
pellant. 

Mr. M. M: Mulna, for the Respondent. 

Judgment.— This is an appeal from 
a decree of the District Judge, Bhandara, 
which bears date the 19th July 1910 

- and was actually signed on the 2lst idem. 
Copy of the District Judge’s judgment only 
was applied for by post on the 14th Sep- 
tember and despatched on the 26th idem, so 
that the time requisite for obtaining this 
copy was 13 days. No copy of the District 
Judge’s decree was applied for till the 28th 
October, but the memorandum of appeal to 
this Court was presented along with the 
eopy of his judgment on the 31st idem, the 
appellant’s Counsel intimating that he pro- 
posed to file later a copy of the decree ap- 
pealed from. - Batten,. O. J. C., admitted 
the appeal subject to the question of its 
being admissible without a copy of decree”. 
The copy applied for on the 28th October 
was rendy on the 12th November but was 
not actually delivered till the 14th December. 
A detailed explanation of the delay in taking 
delivery has been put in by the appellant 
and supported by an affidavit. The copy 
was actually filed in this Court on the ldth 
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December and I am asked to accept the 
memorandum of appeal as if it had been filed 
with this belated copy on the 15th Decem- 
ber. Considered altogether apart from sec- 
tión 12 of the Indian Limitation Act, 1908, 
the period of limitation prescribed for this 
appeal expired on the 17th October. 

The appellant cannot claim for himself a 
more advantageous position than if he had 
actually filed his memorandum with both the 
copies required by law onthe 15th December. 
For till that date there was in fact no legal 
memorandam in existence: see Musammat Nar- 
budì v. Musammat Gajri (1), Akbar A li v. Ram- 
chand (2), Bhawani Prasad v. Kallu (3) and 
Khirode Sundari Debi v. Jnanendra Nath (4). 
Now, assuming that all the period from the 
28th October to the 14th December could be 
excluded under section 12 (8) of the Indian 
Limitation Act, 1908, in computing the period 
of limitation. prescribed for this appeal, the 
memorandum might be regarded as presenied 
on the 88th (149—13~—-48) day. The con- 
tention for the appellant is that the right 
of appeal was subsisting on the 28th October 
when the application for copy of the decree 
was made, and that consequently the ex- 
clusion sanctioned by section 1% (3) aforesaid 
is claimable. This contention finds some sup- 
portin Mohmed Siyadat-un-nissav. Muhammad 
(5), Tukaram Gopal v. Pandurang (6), Fan. 
dharinath v. Shankar (7) and Venkata Rao v. 
Venkatachalam Chetty (8). In none of these, 
however, was any copy which the law requires 
to be filed with the memorandum of appeal 
applied for after the expiry of the period al- 
lowed by the limitation schedule and extended 
by section 5, Indian Limitation Act, 1877. In 
the two Bombay cases no copy of judgment 
seems to have been applied for, and in the 
Allahabad case copies- of the decree and 
judgment were applied for together on the 
very day the period prescribed by the limita- 
tion schedule read with the first paragraph 
of section 5 of the Limitation Act ended. In 
Mohmuc Styadat-un nissa v. Muhammad (5) it 
was said,— 

“There can be no doubt that, if the time 
within which an appeal may under the law 
of limitation be presented is allowed to expire 


and the decree to become final, the subsequent 
(1) 9C. P. L, R. 109. (2) 53 P. R. 1887, 
(3) 17 A, 587 at p. 553. 
(4) 6 C. W. N. 283 at p. 286, (5) 19 A. 349, 
(6) 25 B. 584. (7) 25 B. 586, 
(8) 28 M. 452; 15 M, L. J. 109, 
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presentation of an application for copies of the 
decree and judgment cannot entitle the ap- 
pellant to prefer au appeal by excluding from 
computation the time requisite for obtaining 
copies.” f 
The soundness of this dictum is demons- 
trable arithmetically; for if the period of limit- 
ation prescribed for anappeal is 90 days and 
neither of the necessary copies is applied for 
{ill the 91st day, deduction of the time re- 
. quired for obtaining the copies could not 
possibly reduce the period between the date 
of the decree and the presentation of a com- 
plete memorandum of appeal to as little as 90 
days, unless indeed time prior to the applica- 
tion for copies could properly “be deducted, a 
course the possibility of which was recognised 
in Saminatha Ayyar v. Vankatasubba Ayyar (9). 
The question for determination in the present 
case seems then to be when the time requisite 
for obtaining acopy of the District Judge’s 
decree kegan. 


Ordinarily, the answer to sucha question 
will doubtléss be that the time “requisite for 
obiaining a copy” does not begin till an ap- 
plication for copy is made: see Becht v. Ahsan- 
ullah Rhan (10). But can it reasonably be 
held that a person desirous of appealing may, 
as a matter of course, apply first for a copy of 
jadgment, then—when he has obtained this 
copy before expiry of the scheduled period of 
limitation—apply after expiry of that period 
for a copy of decree, and finally claim exclu- 
sion of the periods taken by the office for pre- 
paring both these copies? I think not. For 
such conduct some explanation should be 
forthcoming, and none has been offered in the 
instance now under consideration except the 
obviously inadequate one that till the 28th 
October a copy of the judgment alone was 
thought sufficient. In this connection it has 
to be remembered that while a copy of the 
decree is indispensable the Appellate Court 
may dispense with a copy of the judgment: see 
rule 1 (1), Order XLI, First Schedule to the 
Code of Civil Procedure. In the note attach- 
ed by the appellant’s learned Counsel to the 
memorandum .of appealitis stated that the 

omission to aply for copy of decree when apply- 
ing for copy of judgment was due to “orror and 
an oversight”. The agent who acted for the 
appellant in tke matterof this appeal has 


(9) 27 M. 211. 
(10) 12 A. 461, 
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further explained in an affidavit that he did 
not know copy of decree was required to make 
the memorandum of appeal valid. This then 
is not a case in which copy of judgment was 
applied for merely in order to enable the ap- . 
plicant to decide whether he would appeal or 
not, and it is noteworthy that the oversight 
was not even remedied when copy of judg- 
ment was received, though the want of the 
more essential copy should then have attract- 
ed attention and there was still ample time 
(about 3 weeks) before expiry of the 90 days 
allowed by articles 156 of the limitation 
schedule in which to apply for that .copy. 
In the Madras High Court and in the Courts 
subordinate thereto there isa practice to ex- 
clude both the time taken for obtaining copy 
of the decree and the time taken for obtain- 
ing a copy of the judgment, eventhough the 
application for the one was made after the copy 
of the other was ready: see Stlamban Chetty v. 
Ramanadham Chetty (11), in which, however, 
the learned Judges admitted the fairness of an 
argument that the time requisite for obtain- 
ing a copy is not necessarily the period after 


the date of the application therefor. No 
sech practice is alleged to exist in the 


Central Province”, ror, after 15 years of close 
touch with Civil judicial work, can I re-call a 
claim to exclude time, asis* done in Madras, 
without regard to the expiry of the time 
allowed by the appropriate article of the 
limitation schedule. According to the 
Madras view, a party might wait till the very 
last day of the scheduled period allowed for 
appealing, then deliberately apply for nothing 
more than a copy of judgment and, final- 
ly, on receiving that copy, apply for copy 
of decree. In my opinion so vague an 
expression as “the time requisite for ob- 
taining a copy” should not be interpreted in 
a manner which will encourage procedure of 
this sort. A person who secures a decree in 
his favour obtains a valuable advantage which 
he should not be deprived of by any but an 
alert opponent, and I am, therefore, unable to 
think that the lJegislature intended by 
enacting section 12 (3) of the Limitation Act 
to extend in effect the period in which the 
copy referred to in section 12 (2) ibid 
might be obtained or vie versa. That 


(11) 21 M. L. J. R. 162; 4 Ind. Cas. 861;9 M. L T 
29; 1 M. W. N. 141; 88 M. 266, 


w ulserer 
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Separate applications for these copies will 
almost inevitably take longer to comply 
with than a single application for’ both is 
Clear; for, in the former case, the labour of 
tracing the record has {o be gone through 
twice, 


I hold, then, that the appellant should have 
applied for copy of decree at any rate on rè- 
ceiving copy of judgment and consequently 
that he cannot claim to exclude any of the 
lime subsequent to the 28th October, seeing 
that the preparation of the copy of decree 
took only 16 days. 15 ` 


Even if the view be incorrect that the 
‘time requisite for obtaining acopy may begin 
before application for copy is made, there was 
in this cage negligence which precludes me 
from excluding more than 18 or 20 days at most 
of the period of 48 days which the appellant’s 
agent took to obtain copy of the District 
Judge’s decree. When filing the memorandum 
of appeal in this Court on the Slst October 
the agent left with Connsel in Nagpur the 
receipt for the application filed at Bhandara 
on the 28th October. When he went to‘ 
Bhandara on the lith November, the 
date fixed by the cflice there for his first 
appearance, he omitted to take the receipt 
with him snd consequently was not told 
when to attend again. Instead of arranging 
‘forthwith to obtain the receipt and to trans- 
mit the copy when ready to Nagpnr he went 
to his homeina remote part of the Buihar 
_ tahsil and there fell ill. The copy was ready 
on the 12th November, but the District 
Judge not unreasonably declined to deliver 
it to a local Pleader who had not the 


receipt to support his request for it The 
obvious course of writing or going to 
Nagpur for the receipt and of appint- 


ing a Pleader or other person with the 
District Judge's approval to take delivery 
of the copy was not adopted, Jiventually, 
when the Counsel in Nagpur was asked for 
the receipt he was unable to produce it, 
though he ought to have known that without 
this document delivery of the copy would 
necessarily be delayed. There was thus 
carelessness and indifference on the part cf 
the afpellant’s agent and cf his Counsel, 
and I hold that these are responsible for the 
greater portion of the delay in obtaining 
delivery cf ihe copy afler it was ready 
on the 12th November. For ihis the appel- 


e 
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lant must suffer: see Vethia v. Sukhya (12), 

The memorandum of appeal should not 
have been admitted. The appeal is dismissed 
with costs. Inthe Courts below costs will 
be borne as already ordered, 


Appecl dismisse.l. 
(12) 5N. L. R. 25; 1 Ind. Cas, 904. 





(s. c. 7 N. L. R. 72). 
NAGPUR JUDICIAL COMMISSIONER'S 
COURT. 
Sevonp Civin APPEAL No. 87 or 1903. 
: July 28, 1908. 
Present: —Mr. Stanyon, A J.O, 
NANHUJI— APPELLANT 
versus 
< CHIMNA—Rasponpenr, 

Hypothecation—Non-possessory hypothecation of 
moveables—Mortgaye —Pledye-~ Principles of lun 
governing hypothecation—Rights and remedies of 
hypothecatee —Foreclosure —Conditional sale —Sudse. 
quent transferee —Notize—Registration. 

Neither the Transfer of Property Act nor the Indian 
Contract Act recognize the non-possessory hypo- 
thecation of moveables. 

Misri Lal v. Mozhir Hussain, 13 C. 262. reliot upon. 

The rights and remedies of the parties tosach a 
transaction mast bo regulated by the Courts accord- 
ing to general law of contract, subject to those prin- 
ciples of justico, equity and good conscience, govern- 
ing Courts in this country under the authority of the 
highest tribunal, 

A non-possessory hypothezition of moveables is a 
valid contract and should bo recognizad and onforcel 
by the Courts. The rigats of the hvypothecatae aro 
entirely regalatel by ths terms of the contract 
between tho parties. Oa default in paymont of the 
debt, ho cin co-npel delivery of the property or obtain 
a decree for salo of the proparty, if s> stipulated in 
the contract. Ifthe proparty is simply hyputhacated 
without aay stipulation as to the manner in which it 
is to be dealt with, the only remedy open to the 
creditor is to obtain a money-tlecree declaring his 
lien on the property and his right to sell. 
~ As the term is understood in Indian Law, thero 
can be no foreclosure decree, in respect of moverbles, 
A contract for the conditional sale of goods ripens 
intoa sale. absolute so soon as the conlitioa i; 
fulfilled. 

The rights of a hypothecates cannot bo placed above 
those of a mortgageo without possession under an 
unregistered mortgage; nor should they be regarded 
as inferior. The lien of a hypothceatec cannot be en- 
forced against subsequent transferees without notico 
of the hypothecation, who have takèn in good faith 
and for value the hypothecated property from n 
transferor in actual possession thereof. 

Ifa subsequent transferce of moveable property 
has notice at the time of his transfer, that such 
property is already hypothecated to a particular per- 
son fora lawful debt, he must be held bound by sneh 
hypothecation to the same extent as his transfero:, 
The notice mnst, however, be actual notice. 
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A transferee is not put upon inquiry of any kind if 
there are circumstances which do not raise a reason- 
able presumption that the transferor in possession of 
the property has norightto make the proposed 

“ transfer, or that the property is already subject to 
some liability. 

A prior hypothecation of moveable property with- 
out possession is not postponed to a subsequent 
transfer of such property by the person in possession 
thereof, if the subsequent transferee has actual notice 
of such hypothecation at the time of the transfer. 

Pema v. Ganpat Rao, 20. P. L. R. 108; Bansidhar 
v. Sant Lal, 10 A. 133, relied upon. 

The registration of a transaction whereby moveables 
are hypothecated without- possession, is no notice, 
constructive or otherwise, of such transaction to a 
subsequent purchaser from the person in physical 
possession of the property. 

Appeal against the decree of the District 
Judge Chhind wara, dated the 21st November 
1907, modifying the decree of the Subordinate 
Judge, Chhindwara, dated the 22nd August 
1907. 

Mr. G. L. Subhedar, for the Appellant. 

Mr. Krishna Rav Phatak, for the Respond- 
ent. < 

Judgment.—tThe suit ont of which 
this appeal has arisen is based ona mort- 
gage-deed, dated the 25th March 1902, exe- 
cuted in favour of the plaintiff by the first 
defendant, Deoba. The principalsum secured 
by the deed is Rs. 803 and the property com- 
prised in it is thus described,— 

(1) Crops of atl kinds, kharif and rabi, 
with kadut and bhoosa, annually 
produced in fields Nos. 10 and 12; 

(2) A tiled house and a kotha with 
chapri and compound, north to 
south 30 cubits, and west to east 
35 cubits; 

(3) 20 cows, 2 she-buffaloes with calves, 
and 8 bullocks. 

Notwithstanding the deed, the whole of the 
above property remained in the hands of 
the mortgagor, Deoba, who subsequently sold 
the -20 cows to the second defendant, 
Chimna, one she- buffalo and calf to the third 
defendant, Ganpati, and two bullocks to the 
fourth and fifth defendants, Asaram and 
Phusraj. 

The plaintiff filed the present suit against 
the above defendants, claiming Rs. 409-10-0 
as the balance due onthe mortgage-deed, 
together with costs and future interest, or 
in default, foreclosure of the mortgage as 
slipulated in the deed. The first and third 
defendants admitted the claim, the latter 
confessing in his written statement that ke 
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had purchased the buffalo and calf with 
notice of the mortgage. He retracted this 
admission subsequently. The other defend- 
ants, with whom we are now concerned 


pleaded,— 
(a) ‘that the cattle purchased by them 
were not of those hypothecated; 

. (b) that if they were, these defendants 
had no notice of the hypothecation 
when they made their purchases. 

The first Court found that all the cattle pur- 

chased by the defendants Nos. 2, 3, 4 and 5, 
were from those referred to in the said deed, 
and that the purchasers had notice of the 
hypothecation at the time of buying. 

* % * 


The Subordinate Judge passed a foreclosure 
decree, under section 86 of the Transfer of 
Property Act, 1882, covering indiscrimi- 
nately all the property, moveable and im- 
moveable, comprised in the said bond. All 
the defendants were ordered to pay Rs. 470-6.9 
on account of principal and interest (in- 
cluding future interest) due on. the bond, 
and Rs. 132-100 for costs on or before the 


“22nd February 1908, or in default to suffer 


foreclosure of the mortgaged property. To 
the description of that property, as ` al- 
ready given above, were added these 

words, — : 
“The hypothecated cattle in the hands 
of the defendants Nos. 2 to 5 shall 

also be liable for the claim.” 
* * * * 
Against the above decree the defendants, 
Chimna,' Asaram and Phusraj, appealed to 
the District Court, and that tribunal, find- 
ing upon the evidence that these defend- 
ants had made their purchases’ without 
notice of the mortgage, but without decid- 
ing whether or not the animals they pur- 
chased were among those hypothecated, al- 
lowed the appeal and discharged them from 
liability under the first Court’s decree. The 
District Judge had no alternative except to 
leave the remainder of the first Court’s decree 
standing, and the reswlt is’that the defendant, 
Ganpati, by virtue of his purchase of one 
hypothecated buffalo and calf, may redeem 
the whole mortgage and claim Deoba’s house 
and premises and his crops for every future 
year, without apparent limit, in two fields in 
some unstated village. 

The plaintiff has now made the present 
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appeal against the decree of the District 
Judge, and he claims restoratian of the first 
Court’s decree against the discharged de- 
fendants. The only ground taken is that, 
since plaintiff's mortgage was a registered 
iransaction, the purchasers- defendants must 
be ‘presumed to have notice of'it, and the 
onus should have been thrown on them to 
prove want of notice, a fact as to which they 
had aaduced no evidence whatever. 

This appeal could be disposed of in a 
few lices. There are authorities for the 
proposition that registration of :a transac- 
tion affecting immoveable property exceeding 
Re. 100 in value is nolice of such transac-- 
tion to persons subsequently dealing with 
the same property, though even on this 
point there is considerable divergence of 

opinion in this country. Bat I am very 
` clearly of opinion that registration of a 
{transaction whereby moveables are hypothe- 
cated without possession, is no notice what- 
soever, constructive or otherwise, of such 
transaction to a subsequent purchaser of the 
same moveables from the person in physical 
possession thereof. Therefore, the appeal is 
radically urscund and could be disposed of 
upon the short ground that since the pur- 
chase was made without notice, the plaintiff 
cannot follow the hypothecated cattle into 
the Lands of the purchasers. 

But itis very common, especially among 
the agricultural classes, to borrow money 
upon the security of eattle and other move- 
ables, which are not given into the posses- 
sion cf the lender, but remain with the 
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borrower. Such transactions are generally 
embodied in a deed, and sometimes such. 
deeds are registered. In general, such 


hypothecation of moveables accompanies a 
mortgage of immoveables, as in the present 
‘case: but I have seen instances where the 
transaction was confined to chattels only. 
There is great diversity, and much cor- 
fusion, in the manner in which the Sut- 
ordinate Courts handle such transacticns, 
and the absurdily and difficulty to which 
I. have drawn attention in the een case 
ale by no means urcommon. , therefore, 
seems expedient to make an siento to 
set out, what appear to me to be, the legal 
rights arising out of non- possessory hypothe- 
cations of moveables, and the form and 
extent cf the relief which can bo giver by ike 
Civil Courts in respèct of them, 
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The matter is one upon which the Indian 
Legislature is silent, at least so far as the 
territorial jurisdiction of this Court is con- 
cerned. The term ‘mortgage’ is an absolnte 
misnomer as applied to such transactions. 
In the Transfer of Property Act, and every 
other enactmént of general applicability to 
British India and to Berar, the word jg 
used to denote transactions affecting im- 
moveable property only. The Indian Con- 
tract Act, 1872, contains the only statutory | 
provisions which I know regarding transac- 
tions in this còuniry wherein money is 
advanced upon the security of moveables. 
The enactment deals with one form only of 
such transactions, called a ‘pledge.’ It is 
an indispensable element of every pledge 


that, pending fhe discharge of the pe- 
cuniary obligation, the property, which 
constitutes the security for it, should he 


delivered into the physical possession of the 
pledgee ; and the statutory provisions cannot 
be applied to a case in which this is not done. 
For the hypothecation of moveables which 
remain in the hands of the borrower no legis- 
lative provision ig forthcoming within the 
territorial jurisdiction of this Court. 

Such transactions are known to English 
law (though they are not common in practice) 
as mortgages of personal estate, and bear some 
analogy to mortgages of land. They are 
generally cffected’ in England by a deed of 
assignment securing the payment of money 
at a futuré day, with a proviso that the 
debtor shall-remain in possession of the 
goods so assigned until he make default in 
payment, upon which the mortgagee shall 
kave power to take possession of the goods. 
By the rile of English law the property 
in the personal estate so mortgaged passes 
by the deed to the mortgagee, while the 
mortgagor retains possession of it as a 
trustee of legal estate, and has an equity of 
redemption, after the manner of a mort- 
gagor of realty.- But the nice distinction 
between legal and equitable estate, s9 com- 
mon in English law, is not a fiction which 
has been adopted in India, cxe>pt, perhaps, 
in tke Presidency Towns. Even in Mnglard, 
a contract for the non- -possessory hy potheca- 
tion of moveables is oniy partially recogiiz- 
cd. “The common Jaw repudiates the 
hypothecation of chattels or movenbles in its 
general and exténded signification; for, if 
parties who had bought things in a public 
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market, or in “the ordinary way of trade, 
of persons who had the possession and 
visible ownership of them, were liable, after 
they had paid the purchase-money, to be 
called upon by third parties who had secret 
charges or liens upon such goods for further 
payment, all public confidence would be 
destroyed, and trade and commerce annihilat- 
ed. But the law permits goods and chattels 
to be subjected to what is called, by Con- 
tinental jurists, imperfect hypothecation, č. e., 
a debtor may, by deed under seal, grant to 
his creditor a right to seize and sell a specifi- 
ed chattel, all his goods and chattels general- 
ly, in satisfaction and discharge of the debt, 
in case of the non-payment thereof at an 
appointed period. Such a power gives the 
creditor no right to follow the goods into the 
hands of third parties; bat so long as they 
remain in the possession of the debtor himself 
and continue his property, the creditor may 
seize them in thesame way thata landlord 
distrains and sells the gocds and chattels of 
his tenant on the demised premises for rent 
in arrear.” [Addison on Contracts, 10th Edi- 
tion, pages 765, 766; Chidell v. Galsworthy 
(1); Richards v. Symons (2)]. The 
English law also recognizes liens on ships, 
cargoes, and merchandise: but in these cases 
the delivery of a ‘bill of lading or dock 
warrant would give constructive possession to 
the pawnee, and the transaction would in 
law amount to a pledge. 

We have seen that the Indian Contract 
Act, 1872, and the Transfer of Property Act, 
1882, do not recognize the non-possessory 
hypothecation of moveables. Section 53 of 
the latter enactment, which follows 13 Eliz., 
c. 5, is carefully confined to immoveable pro- 
perty, and does not extend to moveables, as 
is the case with the English statute. I do 
not think that this circumstance justifies an 
inference that the law does not disfavour the 
transfer of moveables in fraud of creditors. 
I think it is merely an indication that the 
Legislature has not deemed it expedient to 
enter upon any statutory treatment of the 
subject. For that reason, there is no enact- 
ment in this country analogous to the English 
‘Bills of Sale Acts. The subject involved is 
one of contract, and I do not think it would 


te expedient, even if it were practicable, 
(1) 6C. B. (N. 8.) 471. 
(2) 8 Q. B. 90 S. O. (1846); 15 L. J. Q. B. 35; 10 
Jur. 6, 
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to apply the Hindu, Muhammadan, or other 
personal law to it. I think it is one of 
those cases in whieh the general law of 
contract must be followed subject to those 
principles of justice, equity and good con- 
science, by which the Courts in this 
country are governed under the authority 
of the highest tribunal. In the absence of 
fraud there is no inherent illegality, im- 
morality, or opposition to public policy in 
the non-possessory hypothecation of move- 
ables, and, therefore, a contract for such a 
Lypothecation is a valid contract. It is a 
transaction which is customary throughout 
the country, and is suited to the circum- 
stances and business intercourse of the people. 
Therefore, it is one that should be recognized 
and enforced by the Courts, subject to the 
principles already enunciated ;— ` 
Three questions then arise, namely, 

(i) the rights of the ` hypothecatee’ (to 
coin a word) against the hypothe- 
cator ; 

(ii) the rights of the hypothecatee 
against third persons in respect of 
the hypothec ; and 

(iz) the form in which the bypotheca- 
tion can be enforced against the 
security. 


As regards the first of these, the rights are 
entirely regulated by the terms of the contract 
between the parties, and, in the event of 
dispute, it becomes merely a question as to 
how far ibis practicable to obtain enforce- 
ment of such rights by process of law—a 
matter which comes under the third of the 
above heads. If the contract is that, upon 
default made in payment of the debt the pro- 
perty hypothecated should be delivered to 
the creditor, the Court will compel delivery 
of such property if the debtor is capable 
of making delivery, whether the property 
so delivered be taken in satisfaction of 
the debt or as a pledge till payment is 
made. If the contract is that, on default 
of payment the, property is to be sold, 
the Court will give ‘effect to it by order- 
ing a sale of the goods, if they are still in 
the hands of the debtor. If the property is 
simply hypothecated without any stipulation 
as to the manner in which it is to be dealt with, 
then the creditor’s only remedy seems to be to 
obtain a decree declaring his lien upon it, and 
his right to sell it; or, if there is nothing in 
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the terms of the contract repugnant to the 


grant of ‘such a relief, the Court may even. 
order such property to besold. ‘In the above 


cases we have analogies to mortgages enforced 
by foreclosure, by possession, and by sale. But 
it is quite wrong to suppose that any decree can 
. be,made in terms of section 86 or section 88 
of the Transfer of Property Act. : That enact- 
ment has'no application whatever, as was 
held in Misri Lal v. Mozhat Hossein (3), and 
that is why the decree of the first Court, so far 


as it related to moveables, is bad in form in 


the present case. Therecan bend foreclosure 
decree, as the term is understood in Indian 
law, in respect of moveables. A’ contract 
for the conditional sale of goods ripens into a 
` sale absolute as soon as the condition is fulfil. 
led, and if it is a contract otherwise valid 
in law, then the Courts cannot.delay the 
passing of ownership by such interference as 
is permitted by the Transfer of Property Act 
in conditional sales of Immoveabla property. 
The answer to the first and third of the above 
questions may be summed up in this, that the 
rights and remedies of the parties to a contract 
of hypothecation depend in every case upon 
the legal stipulations going to make up that 
| contract. If A simply hypothecates move- 
’ ables to B as security fora debt payable on 
a specified date, B's remedy in case of non- 
payment is to obtain a decree for money -with 
a lien declared on the hypotheented: property. 
in the hands of A, and thereafter to attach 
_ and sell that property: and he would 
equitably be bound to exhaust that prc- 
; perty before looking ‘elsewhere . for - his. 
money. If the contract of hypotheca- 
tion included a stipulation . that B could 
' sell the property. on default, thé remedy 
- would be the same. If the contract con- 
' tained an agreement that, in default of pay- 
ment on duedate, B should take possession 
_of the property and hold it until payment 
was made, then B's remedy would include a 
„right to such ‘possession. Whether. B 


‘could after that treat:the property as a- 
> pledge is a question*upon- which I, do not’ 


express any , opinion, Finally, ‘if the 
. contract was that, upon failure to pay by. A, 
“B should become the owner of the hypothe-’ 
‘cated property which should be deemed to 
have been sold for the money advanced, then, 
on the expiry of due date without payment 


made, B’s debt would be discharged by the 
(3) 18 C. 262, 7 
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transfer fof ownership in the goods which - 
would at once take place. 

It will thus be seen that, with the terms 
of the contract present as a guide, there need 
be little difficulty in adjudicaticu between 
the parties to a contract of hypcthecation, 
It is only when third parties come in that 
difficulty arises, and a conflict of equities takes 
place. That is the second of the three 
questions above-mentioned. Ib is manifest 
that the rights of a hypothecatee could not 
reasonably be placed higher ihan those of a 
“mortgagee without possession under an un- 
registered mortgage. . But I am unable 
to find any- equitable ground upon which 
they should be placed lower. I think that 
if a subsequent transferee of moveable pro- 
perty has notice at the time of his 
acceptance of the transfer, that such property 
is already hypothecated- to a particular 
person for a lawful debt, he must be held 
bound by sach hypothecation to ihe same 
extent as his transferor. Such notice must 
be actual notice. The transferee is not 
put upon inquiry of ‘ary kind if there 
are no circumstances going to raise a 
reasonable presumption that the trans- 
feror in possession of the property has no 
right to make the proposed transfer, or 
that the property ig already subject io 
some liability. This is the principle 
underlying section 108 of the Indian Con- 
tract Act, 1:72, and I see no reason 
why it should not be made applicable, as 
far as possible, between a hypothecatee and 
a subsequent transferee of the same pro- 
perty. The law very’ strongly favours 
‘bora fide. purchasers for value of goods from 
ostensible owners in possession ihereof, and 
there is practically only one case, that of 
stolen property, in which the rule, that “no 
seller can give to the buyer of gcods a better 
title to those goods than he has himself”, ig 
enforced against a purchaser in good faith. 
Even as to stolen property, there was con- 
‘siderable diversity of opinion while the 
Contract Act was on ihe legislative anvil. 
The Indian Law Commissioners originally 
drafted the section as one by which it was 
proposed to confer upon every possessor of 
moveable property, irrespective of the 
origin and nature of his possession, the 
power of making a good title to a bona fide 
purchaser, provided the circumstances were 
not such as to raise a reasonable presumption 
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that the personin possession had no right 
to sell such property. This proposal ‘was 
largely based on the English Law, which 
makes valid the sale of stolen goods where 


such sale is in market overt, and upon the 


argument that while the person from whom 
goods are stolen is often negligent, the pur- 
chaser in good faith is always blameless; 
.by reason of which, according to the Law 
Commissioners, “balance of -equitable con- 
sideration is on the side of a rule favour- 
able to the purchaser”. They also 
considered “that sound policy with res- 
pect to the interest of commirce points 
in the same direction.” The proposal was, 
however, negatived by the Select Com- 
mittee of the Legislative Council upon 
eight grounds which absolutely ` annihilated 
the arguments in support of it and carried 
conviction as to the preferability of the section 
which eventually became law. But, as I 
have said, stolen property is the only excep- 
tion to the rule in favour of a purchaser in 
good faith from a person in possession there- 
of as the ostensible owner. Therefore -I 
have no hesitation in holding that no 
previous hypothecation of such property is 
binding on a subsequent transferee thereof, 
whether the transferor in possession be the 
hypothecator or any other person, if such 
transferee has no notice of the hypothe- 
cation when he accepts the transfer in good 
‘faith from the person in possession of the 
property. 


But this principle entirely disappears when 
it is acase of a transferee with notice of a 
prior hy pothecation of the property taken by 
him. He cannot be classified as a transferee 
in good faith if he enters into a transaction 
whichis designed, whether by him or his 
trausferor, or which, without any design, 
operates to defeat a prior legal existing 
right, In that case the rule in section 108 
of Contract Act applies, and the exceptions 
appended thereto cannot control it. It is 
of the very essence of those exceptions that 
they should be confined to the protection 
of transferees in good faith only. This was 
the principle applied by this Court in Pema 
v. Ganpat Rao (4) [the head-note to which 
is incomplete and misleading] and in Raman- 
na v. Ramji, Second Appeal No. 209 of 
1883. 


(4) 20, P. L. R, 108, 
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Tt is further supported by the dicta 
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in Bansidhar v. Sant Lal (5). Therefore, I 
hold that a prior hypothecation of moveable 
property without possession is not postponed 
to a subsequent transfer of such property 
by the person in possession thereof, if the 
subsequent transferee has actual notice of 
hypothecation at the time of the transfer 
being made to him. I am fortified in the 
views adopted above namely :— 

(1) that a hypothecation of -moveables 
without delivery of possession i8 
valid and enforceable except against 
subsequent purchasers of the 
hypothee without notice, and 
‘that registration does not operate as 
notice of such hypothecation 
by the judgment of Ismay, J. O., in Sukhnand- 
an v. Kanhatyalal (6). : 

Tn the present case it has been found to be 
the fact that the respondent to the present 
appeal had no notice of hypothecation in 
favour of the plaintiff, and, therefore, such 
hy pothecation cannot be enforced against 
them because they are purchasers for value, 
and, by reason of want of notice, purchasers 
jn good faith, of the cattle sold to them by 
the owner in possession thereof. This appeal, 
therefore, fails and is dismissed with costs. 

i -Appeal dismtesed. 


(2) 


(5) 10 A. 133. 
(6) 13 0. P. L. R. 43. 





MADRAS HIGH COURT. 
First Orvis Arrear No. 69 or 1908. 
March 80, 1911. 
Present:—-Sir Ralph Benson, Judge, and 

Mr. Justice Sundara Aiyar. 

P. A. M. SHEIKH IBRAHIM 
THARAGAN AND ANOTHER—APFELLANT 
_versus 
K. R. RAMA AIYAR AND OTHERS— 


RESPONDESTS. l 
Joint creditors —Payment to one of joint creditors— 
‘Whether operates as a discharge of the debt —Payment 
to one in fraud of the rést—Whether valid dis- 


charge —Hindu Law—Joint family—Debt due to the 


family—Suit by Manager for KN enforcement—Right to 
sue—Omission to implead he. other co-parceners— 
Maintainabdility of the suit. . 

Assuming that payment to one of several joint 
creditors operates in law as a payment to all, the 
rule will not apply where the payment is made 
fraudulently to one of the creditors and not for the 
benefit of all., 

Baikuntanath Chakrabarti ` v. 


Hara Lal Pal 


_ Chowdhry, 13 C. L. J. 234; 9 Ind. Cas. 116; Veera- 


samy Naicker v. Ibrahamsa-Rowther, 19 M. L. J. 221; 
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. 5 M. L. T. 209; 1 Ind Cas. 200; Piercy v. Fynny, L. R, 
12 Eq. 69; 40 L. J. Ch. 404; 19 W. R. 710, referred to. 

Quere:—Whether payment to one of several joint 
creditors is a valid payment to all ? 

Barbar Maran v. Rammanna Gownden, 20 M. 461, 
doubted. 

Veerasawmi Naicker v. Ibrahamsa Rowther, 19 M. L. 
J. 221; 5 M. L. T. 209; 1 Ind. Cas. 200; Ramasawmi v. 
Muniandi, 20 M. L. J. 709; 7 M. L. T, 258; 1M. W. 
N. 550; 5 Ind. Cas, 343; Ramasawmi Chetti v. Manikka 
Mudeley, 9 M. L. J. 155; Hussainara Begam v. Rahm- 
unnissa Begam, 13 C. L. J. 3; 8 Ind. Cas. 887 and 
Adaikalam Chetty v. Marimuthu, 22 M. 326, referred 
to. 

Where a debt is due and owing toa joint Hindu 
family, the Manager of the family can sue for its en- 
forcement without joining the other members as 
parties. 

‘Kishen Pershad v. Har Narain Singh, 15 ©. W.N. 
221, 21 M. L. J. 378; 8 A. L. J. 256; 9 M. L. T. 343; 13 
C. L. J. 345; 9 Ind. Cas. 789, followed. 

Authorities on the subjects reviewed and discussed. 


‘Appeal against the decree of the Subordi- 
nate Judge’s Qourt of Tinnevelly in O. S. No. 
22 of 1908. 

The Hon'ble Mr. T. V. Seshagiri Atyar and 
Mr. P. Kundu Pan‘ckar, for the Appellants. 

Messrs. K. N. Aiya and S. Srinivasa Aiyar, 
for the Respondenis. 

Judgment.—The suit ‘from which 
this appeal was preferred was instituted hy 
the plaintiff as the Manager of an undivided 
Hindu family to enforea payment of the 
amount*due on a mortgage bond executed by 
defendanta Nos. 1 to 15. The 16th defendant, 
in whose name the bond stood, is the eldest 
of the three sons of the plaintiff, and was 
brought in as a party on accountof the plea 
of defendants Nos. 1 to 15 that the debt was 
due to him alone and not to his family. They 
also pleaded that they had paid to the 16th 
defendant, prior to the suit, a sum of Rs. 650 
towards the interest due on the bond, and that 
subsequent to the suit, they deposited the 
total amount due on the bond with the South 
Indian Bank, which amount the 16th defend- 
ant was at liberty to draw on executing a 
bond: to indemnify them against any claims 
that might be made by the other members of 
his family. The 16th defendant also claimed 
the debt as his own, and set up that the 
family became divided on the 17th of Decem- 
ber 1904. The Subordinate Judge held that 
no division took place as alleged by the 16th 
defenflant, that the debt was due to the fami- 
ly of the plaintiff and the 16th defendant, 
that, although the bond was executed in the 
16th defendant’s name, it was really taken 
by the plaintiff for the benefit of the family, 
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that the payment of Rs. 650 was not made 
prior to the suit, and that both the payment 
and the deposit were not bona fide acts, but 
the result of collusion between the defendants 
Nos. 1 to 15 and the 16th defendant, with a 
view to defraud the other members of the 16th 
defendant's family, and he accordingly decreed 
the whole of the claim made in the plaint. 

Thisappeal has been preferred by the debtors. 
It is confined to the Subordinate Judge's 
disallowance of credit for Rs. 650 alleged 
to have been paid to the 16th defendant prior 
to the suit and to the award of interest on 
the principal amount subsequent to the de- 
posit made by the debtors in the South Indian 
Bank, and of the plaintiffs costs against the 
debtors, but the points invclved in appeal re- 
late to all the questions decided by the 
Subordinate Judge. 

We havs no hesitation in concurring with 
the Subordinate Judge that the partition set 
up by the 16th defendant is not proved. 
There is no formalinstrument of partition, and 
the only oral evidence adduced to prove it is 
the testimony of thel6th defendant himself. 
He relies on Exhibit [II a yaddast executed in 
his favour by his father, the plaintiff, autho- 
rising him to conduct the tradeof the family 
at Cochin and Kottayam, and containing cer- 
tain other provisions with respect to that 
trade, as well as with respect to his right in 
the rest of the property belonging to the fami- 
ly. But the language of theinstrument and the 
16th defendant’s deposition both show that 
though some negotiations wenton for effect- 
ing a division they. were never completed 
and that the family continued undivided. 
Tt is nob contended by the 16th defendant 
that the debt belonged to himself if the 
family did not become divided. 


The next question for decision is, whether 
the psyment and tbe deposit pleaded were 
made bona-fide by the debturs and are binding 
on the family. On this question also we con- 
firm the findings of the Subordinate Judge. 
The fourth defendant, when examined as a 
witness, swore that he was not aware of the 
existence of the plaintiff at all till shortly be. 
fore the suit, but this is an absolute falsehood, 
Defendants Nos. 1 to 15 had dealings with 
the plaintiff’s family for a considerable iiime 
before the execution of the bond, Exhibit A. 
Exlnbit B shows that some months before 
the date of Exhibit A, the plaintiff demanded 
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payment of the amount due by the defend- 
ants bub they were unable to pay. The 
bond itself -was taken from the defendants 
_ by the plaintiff himself in the absence of the 
16th defendant and it was produced in Court 
by the plaintiff. The correspondence between 
the debtors andthe 16th defendant, which 
‘culminated in the payment and deposit 
in question began with an attempt on the 
part of the debtors to take advantage of. the 
differences ‘in the creditors’ family. They 
gave the 16th defendant notice on 4th June 
1906, (Exhibit XI), that they were ready to 
pay the amount of the debt, and the 1tth 
defendant had failed to go to them as pro- 
mised with the mortgage-bond for the pur- 
pose of receiving the money and making an 
endorsement of discharge thereon. The sub- 
sequent correspondence, fully set out in the 
judgment of the ~lower Court, shows that 
they were surprised of the fact that the 
16th defendant was’ not in possession of 
the bond, that, in consequence, they- de- 
manded it of him, and that he agreed to. 
giye them'a bond of indemnity instead, and 
that the 16th defendant, discovering * their 
device, charged them with making. a mere 
make-believe assertion of readiness to pay 
without being in possession of the money 
required for payment. This correspondence 
-ended on the 30th of June 1906. The plain- 
tiff launched hissuit cn the 2nd of July 
1906. Summonses in the suit were taken to 
the residence of the defendants on the 15th 
of July 1906, but were not served on them cn 
that date. They then deposited most of the 
amount due on the 18thof July 1906 in the 
South Indian Bank. They state that on the 
Ist July 1906, that is, on the day previous to 
the institution of the suit, they had paid Is. 650 
to the 16th defendant and produce a receipt 
- bearing that date for the amount. We agree 
with the Subordinate Judge that the cir- 
cumstances of the case are in favour of the 
conclusion that the payment was not really 
made on that date, and that the receipt 
was ante dated so asto secure evidence of 
- payment . before the institution of the suit. 
We concur with him also in the reasons 
given for his finding. We may add that the 
defendants had not produced their day- - 
books, which must presumably have been 
written up from day to day and “would, there- 


fore, be strong evidence of the actual | date of . 


payment, 


iz | 
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Mr. Seshagiri Aiyar has ‘argued two ques-.- ' 
tions of law arising on these findings. He con- 
tends that, whenever the payment may have 
been made, it was binding on the plaintiff, 
as payment to one of several joint-creditors ` 
must in law be deemed a valid payment to’ 
all, and he relied on the decision Barbar 


Maron v. Ramanna Gownden (1). That deci- 


sion may be taken to support his contention, 
but the authority. of that decision has been 
considerably shaken by subsequent rulings of 
this Court. See Veerasami Naicker v. lbramsa. 
Rowther (2) and Ramasawmi y. M untandt 
(3). See also Hussainara Begam v. Rahim- 
unnessa Begam (4). The cases of Ramasawmt 
Chetty v. Manikkam Mudeley (5) and Adai- 


. kalam Chetty v. Marimuthu (6) do not really 
` support the appellants’ contention, as they 


proceed on the ground that as the bonds 
stood in the name of one member only ‘of 
the family, payment to him would operate 
as a. valid discharge. We do not, however, 
consider it necessary to decide.the. point in 
this case as the evidence shows clearly that 
the payment to the 16th defendant and the 
deposit were not made for the benefit of the 
plaintifi’s family, but was tendered to defraud 
its members other than the 16th defendant 
and in collusion with him to support his 
undivided claim to the amount due under 
the -bond. Assuming that the payment io 
one of several joint creditors will in law oper- ° 
ate as. paymont to them all, there can .be. 
no doubt that the rule will not apply where 
the payment is fraudulently made, to one of 
the creditors and not for the benefit of them 
all. . That question has recently been fully 
digcussed by Mookerjee, J., in Batkunthunath 
Chakrabarti v. Hara Lal Pal Chowdhury (7); 
where the authorities on the point have been 
fully considered. This Court has held the 
same view in Veerasawmt Naicker v. Ibramsa- 
Rowther (2). [See also Halsbury’s Laws of 
England, Volume VII, page 456, paragraph 
930 and Piercy.v. Fynny(&)]. In Barbar Maron 
v. Ramanna Gownden (1) it was. observed 
that the payment in the case was unaffected . 

(1), 20 M. 461. - : , 

(2)'19 M. L. J. 221; 5 M. L. T. 209; 1 Ind. Cas. 200. 

(8): 20 M. L. J. 709; 7 M.L.T. 253; 1 M. W. N 5&0; 
5 Ind, Cas. 343. COT, a 

(4) 18 ©. L. J. 3; 8 Ind. Cas. 837, 

(5) 9 M. L. J. 155, | i 

(6) 22 M. 326. De 

(7) 18.0. L. J. 234; 9 Ind. Cas. 116. 4 

(8) 12 Eq. 69; 40 L. J. Ch, 404; 19 W. R. 710, 
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by fraud. We are, therefore, of opinion that 
the'payment and deposit in this case could 
not bind the plaintiff or his family. 
_ The other contention of law argued is, that 
as the debt belongs to all the members of the 
family and as two of the plaintiff's sons are 
not parties tu this suit either as plaintiffs or 
as defendants, the suit is not maintainable. 
. Ibis not denied that the suit was instituted 
by the plaintiff in his capacity as manager of 
the family; but this, it is argued, is insuffi- 
cient. There has been considerable conflict 
of authority ir the Indian Courts on the point 
raised, bub we are of opinion that the deci- 
sion of the Privy Council in Kishen Pershad 
v. Har Narain Singh (9) has practically settl- 
ed the point. Before referring to their Lord- 
ships’ judgment and considering its effect, it 
may be desirable to refer very briefly “to the 
state of the case-law in the High Sourts. In 
Kanna Pisharoddy v. Narayanan Somaya- 
jipad (10) it was held, with reference to a 
sabhayagam or assembly of religious Brahmins 
in Malabar, that some amongst their mem- 
bers appointed as agents for the management 
of the property of the assem bly could not 
maintain a suit in their own names for eject- 
ment ofa person in unlawful possession of its 
property. It will be observed that the sabha- 
yagam was merely an artificial combination of 
` ‘persons and that its agents possessed no 
‘powers under the law of the country, but de- 
‘rived them solely from their appointments 
Jas agent by the sabhayagum. It is, no doubt, 
well-established law that a mere agent 
cannot maintain a suit in his own name with 
respect to property belonging to his principal, 
whatever powers of munagement he may 
have with regard to it. In Arunachella v. 
Vythilinga (11) this Court decided that a suit 
for possession of family property could be 
maintained by the managing member alone 
in his capacity as managing member, The 
same principle was applied in several subse- 
quent cases where the, question was whether 
a decree against a managing. member in his 
representative capacity would be binding on 
the family. See Viraragavamma v. Samud. 
rala (12) ; Ramakrishna v. Namasivaya (18) 

(9) 21M. L.J. 878; 15 ©. W. N. 321; 9 Ind. Cas. 
739; 8 A. L. J. 256; 9 M.L, T, 843; 13 C. L. J. 845. 

(10) 3 M. 234, 

(11) 6 M. 27. 

(12) 8 M. 208. 

(18) 7 M. 295, 
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Muttiah v. Veerammal (14); Guruvappa s 
Thimma (15). In Ramaya v. Venkatratnan 
(16), it was held that when a suit is institut 
ed by the managing member as such, thi 
omission to include the other members of thr 
family as plaintiffs would be regarded only a: 
an error of mis description and the suit woulc 
be considered as properly laid. In Alagapp. 
Chetty v. Vellian Chetty (17), on the other 
hand, a suit was held to be bad on the ground 
that all the members of the family to whom 
the money sued to be recovered belouged 
had not been made plaintiffs before the 
period of limitation to the institution 
had expired. But the decision seems to 
be based on the ground that all the members 
of the family were carrying on a partnership 
trade and that in such a case all the partners 


should join as plaintiffs. And reliance was 
placed on Ramsebuk v. Ramlall (18) 
which was also a case of partnership 


business carried on by the members of a 
family. See also Imamudin v. Liladhar (19). 
In Adatkalam Chetty v. Marimuthu (6), a 
suit by the managing members alone was 
sustained. But this decision may perhaps 
be regarded as proceeding on the special 
ground that the bond sued on was in the 
name of the managing member only. In 
Angamuthu Pillay v. Kolandarelu Pillay 
(20) a suit for the recovery of land was held 
to be not maintainable by the managing 
member alone, even if it appeared that he 
was suing to enforce the right of the whole 
family. The question arose again in Sesha 
Pattar v. Veeraragavan Pattar (1) with res- 
pect to the manager's right to sue for money 
on behalf ofthe whole family. In that case 
the rule laid down in Allugappa Chetty v. 
Fillian Chetty (17) was preferred to the 
proposition laid down in Arunachella v, 
Vythilinga (11) but several of the other 

adras cases referred to above were 
apparently not brought to the notice of the 
Court. The rulelaid down in Arunachella 
v. Vythilinga (11) was upheld in Vadzlal 
v. Shah Kushal (22), although in two 

(14) 10 M. 283, 

(15) 10 M. 316. 

(16) 17 M. 122. 

(17) 18 M. 33. 

(18) 6 C. 815; 8C. L. R. 457. 

(19) 14 A. 524. 

(20) 23 M. 190. 


(21) 32 M. 284; 5 M. L. T. 351; 4 Ind, Cas. 38, 
(22) 27 B, 167, > 
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previous cases —Kalidas Kavildas v. Nathu 
Bhagwan (23) and Balakrishna Moreshwar 
Kunte v. The Municipality of Mahad (24)— 
a contrary view had been held and the latter 
case had expressly followed Kanna 
Pisharodi v. V. M. Narayanan Somayajinad 
(10) The ruling in Rada Proshad Wasti v. 
Esuf (25) was not in accordance wich 
Arunachella v. Vythilinga (11). The 
Allahabad High Court in Pateshri Partab 
Narain Singh v. Rudra Narain Singh (26) 
supported the manager’s right to sue on be- 
half of the family: but in Shamrethi Singh v. 
Krishen Prasad (27) that Court held that the 
` managing member of a family carrying on 
a trade on its behalf could not maintain a 
suit to recover monies due from third per- 
sons in connection with the trade without 
making all the members as plaintiffs. The 
decision ofthe Privy Council referred to 
above was passed on appeal from ihe deci- 
sion of the Allahabad High Court in the 
last case. The Judicial Committee upheld 
the manager’s right to sue. Their Lord- 
ships approved of the decision in Arunachela 
v. Vythilinga (11) and observed that the rule 
laid down in Kanna Pisharodi v. V. M. 
Narayana Somayajipad (10) was not appli- 
cable “to the members of a business carried on 
for an undivided Hindu Joint family” and 
distinguished the case from that of mere 
co owners as Kanna Pisharoddy v. Nara- 
yanan Nomayajipad (10). They also ex- 
plained Ransebuk v. Ramlal Kcondu (18) and 
Imamud-din v. Inladhar (19) as resting on tke 
ground that all who are trading as partners 
must join in a suit relating to the partner- 
ship business and observed that the other 
members of the family interested in the part- 
nership business need not be joined as plain- 
tiffs. The case of Alagappa Chetty v. Vellian 
Chetty (17) was distinguished on the ground 
“that the single plaintiff in that case was 
not shown to be the managing member of 
the family or to be the only partner or 
proprietor of the business with which the 
litigation was concerned.” Their Lordships 
concluded as follows:— In the opinion of 
their Lordships, the original plaintiffs in 
this case were entitled, as the sole managers 


(23) 7 B. 217. 

(24) 10 B. 82. 

(25) 7 C. 414. 

(26) 26 A. 528. 

(27) 29 A. 811; 4A. L, J. 194; A.W. N, (1907) 58. 
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of the family business, to make.in their own 
names the contracts which gave rise to the 
claim and that they properly sued on such 
contracts without joining the other members 
of the family”. Itis clear to us that their 
Lordships’ decision is now based on the 
ground that the contract was sued on in “the 
name of the actual plaintiffs only as they 
expressly approved of the judgment in Aruna- 
chela v. - Vythilinga (11) and distinguished it 
from the case of mere co-owners. In fact, 
the Privy Council had previously to their 
decision in the above case, practically upheld 
the right of the managing member to repre- 
sent the family in litigation. A long line of 
cases beginning with Gérdarz Lal v. Kanto 
Lal (28), established the right of a creditor 
of a Hindu family to proceed against the 
father or other managing member of the 
family alone and to effectively bind the whole 
family property, including the shares of those 
not actually parties to the litigation. ` It need 
hardly be said that a decree against a mere 
agent, or a guardian of an infant, or a sale 
in execution of such decree could not bind 
the principal or the minor, for a suit cannot 
be instituted against the agent or the guard- 
jan as the representative of the principal 
or the minor. The reason why @ decree 
against the manager of a family in his repre- 
sentative capacity is binding on the whole 
family is, that amongst the powers which he 
has according to Hindu Jaw as manager, 
must be included the power of representing 
the family in suits. This view has for a long 
time been consistently held in the case of the 
manager of a ¢arwad in Malabar whether gov- 
erned by the Marumakkathayam law or Makka- 
thayamlaw—Ittachan v. Velappan (29), Barbar 
Maran v. Ramana Gounden (1). There is no 
reason why a difference should be made bet- 
ween a joint family in Malabar and one else- 
where with respect to the right of the 
manager to sue or be sued on behalf of 
the fumily, the only djstinction between the 
two being that a member of a Malabar 
family has no right to compel partition of the 
family property. The ordinary rule, no doubt, 
is that all persons in whom the right do any 
relief exists should be joined as plaintiffs. 
But this rule is not of universal application. 
The language of section 26 of the Civil Pro- 
cedure Code, 1882, corresponding to Order J, 
(28) 14 B. L. R. 187 (P. C.); 22 W. li. 56, 
(29) 6 M, 434, 
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rule 1 of the present Code, is “that all per- 
sons may be joined in one suit as plaintiffs 
in whom the right to any relief is alleged to 
exist, whether jointly, severally, or in the al- 
ternative’. Section 80 of the Code of 
1882, corresponding to Order J, rule 8, 
lays down the general rule of nrocedure where 
one or more persons wish to sue on behalf 
of or for the benefit of themselves. and. other 
persons having the same interest in a suit. 
But it cannot, in our opinion, be laid down 
that in no case has a person a right to sue on 
behalf of himself and others, where the 
procedure laid down in section 30 is either 
not applicable or has not beentaken advantage 
of. There are several statutory exceptions 
to the rule and there is no reason why there 
should not be other exceptions based not on 
any Legislative provision but on the substan- 
tive law applicable to the ‘parties. The case 
of the Judicial Committee already referred 
to shows that the case of the ‘manager of a 
Hindu family is such an exception. We 
must, therefore, refuse to uphold this conten- 
tion also. ' 

In the result, we dismiss the appeal with 
costs. f 

The ¿teenth defendant has preferred a 
memor: dum of objections against the direc- 
tion of v e. Subordinale Judge making him 
liable with defendants Nos. 1 to'l15 for the 
plaintiff's costs of the suit. On the findirg 
that he and defendants Nos. 1 to 15 colluded 
with each other to put forward an exclusive 
right in himself to the amount of the mort- 
gage-bond, the lower Court's order is right 
and we must dismiss the memorandum of 
objections also with the costs of the plaintiff. 

Appeal and memorandum 
of objections dismissed. 





MADRAS HIGH COURT. 
Rererrep Case No. 5 or 1909, 
April 28, 1911. 
Present:—Sir Ralph Benson, Judge, and 
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OTHERS—RESPONDENTS, 
Civil Procedure Code (Act Y of 1808), 6. 141, 0, 
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XLVI, r. 1—Reference to High Court—Competency of 
subordinate Courts to refer a question to High Court 
in a proceeding, not a suit or appeal, 

Section 141 of the Code of Civil Procedure, 1908, 
does not confer any power on subordinate Courts to 
make reference to the High Court uncer Order XLVI, 
rule |, in any proceeding, not a suit or appeal. Such 
power must be expressly conferred by statute. 

Minakshi v. Subramannya, 11 M. 26; If I. A. 160, 
referred to. 

Thomas Souza v. Gulam Moidin Beari, 26 M. 438; 
Parasuramier v. Seshier,27 M. 50-4; Haree Nath Koondoo 
v. Modhoo Soodun Saha, 19 W. R, 122; Ninyappa 
v. Gangawa, 10 B, 488, referred to. 


Case stated under Order XLVI, rule 1, 
Civil Procedure Code, by the District Munsif 
of Palghat, in Miscellaneous Petition No. 474, 
of 1909 (M.P. No. 666 of 1909). 


Judgment.—tThis is a refcrence made 
by. the District Munsiff of Palghat under 
Order XLVI, rule 1 of the Code of Civil Pro. 
cedure. , The question referred is, whether 
when mortgage-money is deposited under 
section 83 of the Transfer of Property Act, 
for the benefit of the mortgage and the mort. 
gagee is a Malabar tarwad or tavazh¢ governed 
by the Marumakkthayam law consisting of 
mother and her minor daughters who are 
all made counter-petitioners to the petition 
put in under section €3, the minors being 
represented by their mother as guardian ad 
litem the money may be paid out to the 
mother alone as manager without taking 
security from her uuder Order XXXII, rule 6 
of the Code of Civil Procedure to protect the 
interests of her minor daughters. The Munsif 
is of opinion that, although the proceeding 
before him is not a suit or appeal, he is 
entitled to make this reference by virtue 
of the provisions of section 14] of the Code 
of Civil Procedure which lays down that “the 
procedure provided in this Code in regard to 
suits shall be followed as far as it can be 


made applicable in all proceedings in any 


“ Court of Civil Jurisdiction. In our opinion, 


this reference is incompetent. It has been 
held in numerous cases that section 141 will 
not give a pariy toa preceeding not a suit, a 
right of appeal. See Thomas Souza v. Gulam 
Modin Beari (1); Parasurama Ayyar v. Seshter 
(2). The corresponding provision in section 
383 of Act XXIII of 1861 expressed in similar 
language was interpreted by Jackson and 
Mitter, JJ., to extend to other proceedings 


(1) 26 M. 438. 
(2) 27 M. 504, 
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only” the mode of trial and the procedure 
incidental thereto laid down in the Civil Pro- 
cedure Code and not a right of appeal. See 
Taree Nath Koon.oo v. Modhoo Soodun Saha 
(3) followed in Ningappa v. Gangaw2 (4). 
We are of opinion that the section does not 
authorise a Coat to invoke the jurisdiction 
of another Court any more than it authorises 
a party to do so by way of appeal. Such 
right must be ’ expressly conferred by 
“Statute. See Minakshi v. Subramannya (5). 
We;therefore, decline to answer the question. 
The record will be returned to the Munsif 
who will dispose of the case according to law. 
Record returned. 
(8) 19 W. R. 122. : 


(4) 10 B. 433. 
(5) 11 M. 26; 14 I. A. 160. 





CALCUTTA HIGH COURT. 
Civit Rone No. 300 or 1911. 
April 20, 1911. 
Present: —Mr Justice Mookerjee and 
Mr. Justice Caspersz. 
DULHIN MOTHURA KOER— PETITIONER 
versus TN 
BANSIDHAR SINGH—OprrosiTE PARTY. 
Civil Procedure Code (Act V of 1908), O. XXI, r. 89 
——Deposit—Last day—Court leaving earlier—Depostt 
next day, whether valid—Act of Court not to prejudice 
par ty—Conditional deposit—Withdrawal of condition 
—Deposit by person whose titleis not affected by sale, 
af legal. `. ; à 
An act of the Court cannot prejudice any party.~ 
Therefore, where, on the last dey for making a 
deposit under Order XXI, rule 89 of the Civil Pro- 
cedure Code, the deposit could not be made as the 
„presiding officer had leftthe Court earlier than usual 
“and the deposit was made the next day: Held, that the 
deposit was valid and in time. 
_ * Mahomed Akbar Jaman Khan v. Sukhdeo Panday, 13 
C. L. J. 467; 10 Ind. Cas. 51, referred to. 
The petition which accompanied the deposit con- 
tained a statement that the money was not to be paid 
out to the decree-holder auction-purchaser til] the 


disposal of a suit whichhad beencommenced by the. 


petitioner in another Court, but as soon as objection 
was taken by the decree-holder, the petitioner with- 
drew the objection: Held, that the deposit was valid. 
Shakoli v. Jotindra Mohan, 1 0. W. N. 132 and 
Hanooman Singh v. Luchman Bahoo, SO. W. N. 355, 
referred to. . 
7 A person whose title cannot be affected by the sale 
sought- to be reversed, is not entitled to make a 
deposit under Order XXI, rule 89 of the Code. 


Therefore, where the petitioner has carried back 
her title to a date so far anterior to the sale that-she 
could not possibly be affected thereby: Held, that she 
had no locus stendi to make an application ‘for 

_veversal of the sale which according to her own case 
does not concern her in the least. 
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Rule against the order of the Sub-Judge of - 
Patna, dated December 19th, 1910. m 

Dr. Rash Behary Ghose, Babus Ohandra 
Sekhar Prasad Singh and Nobin Chandra 
Burdolat, for the Petitioner. -> 

Mr. B. O. Mitter, Counsel, Babus Mohendra 


` Nath Roy, Ganesh Dutt Singh and 
Harendra Krishna Mookerjee, for the Opposite 
Party. ; f 


Judgment.—We are invited in this 
Rule to set aside an order, by which the 
Court below has dismissed an application 
for reversal of an execation sale under 
rule 89 of Order XXI of the Civil Proce- 
dure Code of 1408.. The circumstances 
under which the order in question has been 
made had not been disputed before this 
Court. -The property in dispute is a house 


_ which admittedly belonged to one Naunidh 


Koer. The case for the petitioner is, that 
on the 5th November 1907, she. purchased 
the house at a sale in execution of a certi- 
ficate under the Public Demands Recovery 
Act issued against Naunidh Koer, for re- 
covery of arrears of road-cess. On the. 
2lst September 1910, in execution of a 
money-decres held by one Bunsidhar Singh 
against Naunidk Koer, the house was brought 
to sale and purchased by the decree- bolder: 
The Court was closed from the 2nd Octo- 
ber till the 3rd November “1910. On the 
Ath November, when the Court re-opened, 
one of the officers of the petitioner took to 


-the Court an application for reversal of the 


gale under rule 89 of Order KAL of the 
Code of 1908. The presiding ‘officer, it ap- 
pears, had, for some unexplained reason, left 
the Court earlier than usual : and when the 
application was presented to the Sheristedar 
at 5’O clock in the afternoon, he made a note 
upon it to the effect that it had been so 
presented, but refused to accept the money, 
on the ground that he had no authority to 
receive it. Onthe next day, the petition was 
presented again andregistered, and the money 
was also deposited. £ 

The decree-holder auction-purchaser ob- 
jected to the reversal of the sale on three 
grounds, namely, first, that the application 
had been presented beyond the time pres- 
cribed by the law, and was consequently 
of no avail to the petitioner: secondly, that 
the depcsit was not unconditional, and was 
consequently rota valid deposit within the 
meaning of the rule; and thirdly, that the 
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Petitioner had no locus standi to make the 
application, because, upon her own allega-: 
. tion, her interest, if any, had accrued not 
only before the sale but so long before : the 
‘execution proceedings commenced that it 
could not be ‘affected ‘thereby. The Sub- 
ordinate Judge held that the first two. ob- 
jections taken by the decree-holder auction: 
purchaser; were well-founded, but: that the 
third ground could not be sustained. - In-this 
view he dismissed ‘the application for- re- 
versal of the sale. The petitioner has now 
applied to this Court, and invited ug to con- 
. sider the legality of the order made by -the 
. Subordinate Judge. In oar opinion the order 
must be affirmed, but not on the ground stat- 
ed by the Subordinate Judge. i . s 

In so far as the first objection taken by 
the decree-holder guction-purchaser'is con- 
cerned, we are of opinion, that there is no 
substance in it. Upon the facts stated, it is 
clear that the failure of the petitioner to 
make the application, accompanied by the 
` deposit, on the day the Court re-opened, 
was due to an act of the Court itself, Con- 
sequently, upon.the principle explained in 
the case of Mahomed Akbar Jaman Khan v. 
Sukdeo Panday (1) the position of the peti- 
tioner could not be prejudiced in any manner. 
She had done her best to comply with the 
requirements of the Statute, and the diff- 
culty which has arisen was occasioned, 
because the presiding officer had left the 
Court earlier than usual. Under such cir- 
cumstances, the first presentation of 
the application and the deposit of the 
money on the day following would be 
sufficient compliance with the provisions of 
the law. 

In so far as the second objection urged 
by the decree-holder auction- purchaser, is 
‘concerned, it is, in our opinion; equally 
unsubstantial. It appears that the petition 
which accompained the deposit contained a 
statement that the money was not to “be paid 
out to the decree-holder auction-purchaser 
till the disposal ofa suit which had been 
commenced by .the petitioner 
Court. Now, it is perfectly true that a 
deposit under Rule 89 of Order XXI in 
order that it may bea valid deposit, must 
be unconditional, because the deposit is 
“to be made for payment to the purchaser 


‘and the decree-holder. When, therefore, a 
(1) 10 Ind, Cas, 51; 13 ©. L. J, 467," . 
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in ‘another 


säi 


deposit is ‘made with a condition that the 
Sum may not be drawn out at once but 
may be retained in Court until a certain 
event has happened, it is not a good de- 
posit within the meaning of the rule [see 
Shakoti v. Jotindra Mohan (2)]. The case of 
Hanooman Singh v, Tuchman Sahoo (3) is 
not opposed to this view, There, the de- 
posit, when made, was unconditional, and 
it was -only Subsequently that an infruc- 
tuous attempt was made by the petitioner 
to fasten a condition thereupon. The 
Court held that the deposit, if good when 
made, cannot be invalidated by a subse: 
quent act on the párt of the petitioner 
not authorised by law. On this principlé 


it may well be contended, that the deposit 


in this case ought not to be treated as 
valid because a condition was concerned 
thereto. It appears, however, that the 
deposit was accepted by the Court without 
auy question, and as goon ag objection 
wastaken bythe decree-holder, the petitioner 
withdrew the condition, so that the money 
became available for payment to thé 
decree-holder before he had made any at- 
tempt to withdraw the money from Court: 
Under such circumstances, we are not pres 
pared to hold that the deposit was invalid 
and not sufficient for reversal of the sale, 
The position might have been different if, 
upon objection: taken by the decree-holder, 
the petitioner had persisted in her effect 
to annex a condition to the deposit, The 
decree-holder was not prejudiced in any man: 
ner by the insertion of the prayer, in the 


- application of the petitioner, that the money 


should be retained in Court, and he was 
substantially in ‘the same position in the 
end asif such prayer had never been made, 
We must consequently hold that there was 
substantially a valid deposit within the 
time limited by law, sufficient for reversal 
of the sale. 

In 50 far, however, as the third objection, 
taken by the decree-holder auction-pur- 
chaser is concerned, it was, in our opinion, 
erroneously overruled by the Subordinate 
Judge. As already stated, the case for the 
petitioner is that so far back as the 5th 
November 1907, she had acquired, by pur- 
chase at the certificate sale, a good title 


to the property in question; in other words, 
(2) 10. W. N 132. 
(8) 8 0. W. N. 355, 
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that at the time when the property: “was 
sold, on. the 21st September 1910, as the 
property of. Naunidh Koer, the latter had. 
no subsisting interest théreon Itis mani- 


fest, therefore, that the petitioner has not. 


been, in any manner, affected: by the sale. 
Under these. circumstances,” the . question 
arises whether she is entitled to make an 
application for reversal of the sale. under 
rule .89 of Order XXI. That rule, we quote 
only so much of it asis relevant to our, pre- 


sent purpose, provides a8 follows :— “Where ` 


immoveable property has beensold in execu- 
. tion of a decree any person either owning 
such property or holding an interest therein 
by virtue of a title acquired before such sale, 
may apply to have the sale set aside on cer- 


tain prescribed conditions.” * It may seem, at’ 


first sight. that the language of this rule is 
comprehensive enough to include a person 
in the position, of the petitioner. Tt may ‘be 
contended that -here immoveable property 
has been sold in executicn of a decree: the 
petitioner is the person who owns such pro- 
perty by virtue ofa title acquired long before 


tho sale: she is consequently. ‘competent . to. 


‘apply to have the sale set aside. In our opi- 
nion, this construction, though it may be 
justified by the language of the Code, is 
not the right construction of the rule in 
- question. Rule 89 re-produces section 310A, 
which was inserted in the Code of 1882 by Act 
V of 1894. That section provided that any 


person ‘whose immoveable_ property has been. 


sold under. Chapter XIX of the Code of 18? 29 
may, at any time within 8C days from .the 
date of sale, apply to hare the sale cet aside. 
Upon the constructicn of-this section, it is 
well-known, two questions arose upon which 
there was some divergence of judicial 
opinion. The first point which arcse for 
‘consideration was,.whether a person who had 
acquired an interest in the property after 
the sale sought to be set aside had taken 
place, was competent to avail himself of the 
_ benefit of the section, the question arose, for 
jnstance, whether a person to whom the 
judgment-debtor sold or mortgaged the pro- 
perty after the sale in execution was entitled 
to arply under ibe section. Upon this point, 
as we have already. stated, the different 
High Cemts were rct agreed [see Hazert 


am v. Badii Ram (4); Arpoya Y; Kunhati (5) 
(4) 10. W. N. 279. 
(5) £0 M, 214; 17 M Le J. at. 
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. troduced the words 


` 
"Et 
7 


and Manicka v. Rajagopala (6);.see also Ram 
Chandera v. Rakhma Bai (7); Mulchand v.: ` 


Govind (8); Erode v. Pulhiedeth(9) -and Kunja 
v. Bhupendra (10)]- To settle this divergence 
of judicial opinion, the Legislature: has in: 
“by - ‘Virtus of a title 
acquired before such sale.”. The. second’ 


question which arose for corieideration WAS}: 


whether the person who sought to avail him- - 


. gelf of the provisions of section 310A -musb . 


have been full’ owner of the property sold, 
or whether it was sufficient that he- “should -~ 


have ati interest in the property affected by.” 


sale. .[Nityanand Patra v. Hiralal Karmakar 
(11) overruled by a Fall, Bench in Paresh 
Nath v: Nabo Gopal (12); Mallikrjunddu: v 
‘Linga Murti (13)). In order to settle this 


| divergence of judicial opinion, the Legislature 


has introduced the words “either owning 
such property or holding an interest thérein.” 

In order to give efféct; however, to the: 
policy of the Legislature upon the two points 
just méntioned, the rule appears to have been 
ré-drafted with theresult that the phraseology 
has been so altered as to lend some colour of 
support to the interpretation, that any person 
who owns the property or has an: interest. 
therein, is entitled to apply for reversal 
of the sale, even though: his title is such as 
cannot Le effected by the sale: in other words, 
the attempt to-remove the two difficulties 
which- had arisen under the old Code, has res 
sulted in-.a*new obscurity. 
ever, that a reasonable interpretation’ must be 
given to the provisions of the Statute, and it is 
usefal'in this connection’ to bear in mind the 
well- known cannon of construction laid down: 


in Stradling v. Morgan (14). and: quoted with 


approval by Lord Halsbury, L. C., in Bell Oca - 
v. Hakes(15) and by this Court in the case of ' 
Narendra Noth v.- Nagendra, Nath (16). 

“The sages of the law heretofore ‘have con-, 
stiued Statutes quite contrary ‘to the’ letter’ 
in some appearance, and those Statutes which 


(6) 80 M. €07; 2 M. L. T. 347; 17M. L. J. 291. 
(7) 23 B. 450. 

(8) 30 B. 575; 8 Bom. %& R. 578. 

(9) 26 M. 365. | ce 

(30) '12 C. W. N. 151., a Í 
(11) 5 C. W. N. 63. - ; : 
(12):29 0. 1. ` 

(18) 26 M. 332. —. 

(14): (1560) Plowd. 197 aED . 205. : f 
(15) 15'A. O. 506 at p. 518; €0 L. J. Q. B. 89; 63 L.. 


T. 392; 39 W. R, 145; 17 Cox 0, C. 158; 54 J. P. 820. 


(16). 18 C. L. J. gi at p. 475; 15-0, W., N. era io 
RoS Oas. 48. 


{isi 


It-is plain, how- | 
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comprehend all things in the letter, they have 
. ` expounded to extend but to some things, and 
those which generally prohibit all people 
from doing such an act they have interpret- 
ed to permit some -people to do it, and 
those which include every person in the 
letter they have adjudged to reach to some 
persons only, which expositions have always 
been founded: on the intent of the Le- 
gislature, which they have collected some- 
times by considering the cause and necessity 
of making the Act, sometimes by comparing 
one part of the Act with another, and some- 
times by foreign circumstances.: So that they 
-have ever been guided by the intent of the 
Legislature, which they have always taken 
according to the necessity of the matter and 
according to that which is ‘consonant to 
reason and good discretion.” 

It would,-in our opinion, be an obviously 
unreasonable interpretation of rule 89 to 


hold that any person might avail himself of ° 


the benefit thereof even though admittedly 
he was, in no way, effected by the sale sought 
to be reversed. In a case of this description 
a reference to the history of the Legislation on 
the subject is perfectly legitimate as -was 
done by the Judicial Committee in Ishuree 
Persad v. Chatterput (17) and Brown v. 
MeLachlan(18). The history of the Legisla- 
tion here shows conclusively that the extend- 
ed construction put upon the rule by the 


learned Subordinate Judge, cannot be sup- - 


ported: we must, after all, take a rational 
view of the scope and object of the section, 
and cannot attribute to the Legislature ‘any 
intention such as would be obviously un- 
reasonable; but we need not, for our present 
purposes, determine the precise limits of the 
scope of the rule or define the circumstances 
under which it may be applicable. The 
view we take’as to the true interpretation of 
‘section £9 is in accord with that taken by 
' Stanley, C. J., and Banerji, J., in Muhammad 
Ahmadullah Khan v. Ahmad Said Khan (19) 
.' [see also Asmuéunnissa Y. Ashruf Ali (20) 
which overruled the contrary view maintained 
by Mr. Justice Field in Punye Chunder v. Hur 
Ohunder (21)°. As the petitioner has carried 


back her title to a date so far anterior to the 
(17) 3 M. I.A. T00 at p. 180. aon $ 
(18) L. R. 4 P. ©. 543 at p. 550; 9 M.P. O. (N. s.) 

384; 42 L. J. P. ©. 18; 21 W. R. 277. 2 

A. L. J. 356; 10 Ind. Oas. 863. 
rn 488, 


50 
0 C. 496 at p. 600. 
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sale and the execution proceedings that she 
could not possibly be affected thereby. We 
must hold that she had no locus standi to 
make an application for reversal of the sale, 
which. according to his own case, does rot 
concern her in the least, 

The result, therefore, is that, although 
we disagree with the Subordinate Judge 
upon all the three points taken by the decree- 


‘holder auction-purchaser, we must affirm his 


order and discharge the Rule: under these 
circumstances, there will be no order as to 
costs under this Court. 

Rule discharged. 





CALCUTTA HIGH COURT. 
Civit Rute No. 5398 op 1910. 
March 23, 1911. 
Present:—Mr. Justice Mookerjee and 
Mr. Justice Caspersz. 
KAILAS CHANDRA MANDAL— 
DEFENDANT—PETITIONER 
versus 


KIRANENDA GHOSH— PLAINTIF} — 


OPPOSITE PARTY. 

Provincial Small Cause Courts Act (IX of 1887), Sch. 
IT, art, 31—Suit for account, what is—Account between 
silk merchant and dyer and dresser of silk. 

If inorder to grant relief to the plaintiff, it is 

necessary to take accounts, the snit is one for accounts 
within the meaning of Article 31 of the Provincial 
Small Canse Courts Act, although the plaintiff may 
have chosen to put a definite money value upon his 
claim. - 
The plaintiff, a silk merchant, advanced money to 
the defendant from time to time. Out of the 
money so advanced the defendant purchased 
materials for dyeing and dressing and retained the 
balance as remuneration for work done. The plaintiff 
kept an account book. The accounts have not been 
adjusted. The plaintiff brings this suit for recovery 
of Rs. 307 on the allegation that upon settlement of 
accounts that sum would be found due from the 
defendant: 

Held, that the suit was one for account within the 
meaning of Article 31 and that the Small Cause Court 
had no jurisdiction, 


Rule against the decree of the Small Cause 
Court Judge of Murshidabad, dated November 
4, 1910, 

Babu Jadu Nath Mandal, for the Peti- 
tioner, 

Babu Girish Chandra Pal, for the Opposite 
Party. 

~udgment.—We are invited in thig 
Rule to set aside a decree of the Court below, 
on the ground that it has been made without 
jurisdiction. The Plaintiff, opposite party, is. 
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a silk merchant. The defendant-petitioner 
is an artisan engaged in the business of 
dyeing and dressing silk., He has been em- 
ployed by the plaintiff, during many years 
past, in his professional work. The plaintiff 
from time to time advanced money to him - 
out of which he spent a portion on materials 
for dyeing and dressing; and _paid ‘himself 
as remuneration for work, done. The plain- - 
tiff kept an account book in which he made 
entries as to the sums paid out to the defend- 
ant as occassion required, and as the defend. 
ait supplied articles, the plaintiff also-made 
‘entries as to the amount which the defendant 
was entitled to charge on‘account of labour - 
and materials. 
parties, however, have not been adjusted. The 
plaintiff brings this suit for recovery of 
Rs. 3070n the allegation that, upon settle- 
ment of accounts that sum would be found 
due from the ‘defendant. The learned Small 


Cause Court Judge has treated the suit as" 


one for accounts. He made a preliminary 
decree on the23rd September 191 and under - 
Order XXVI, rule ll of the “Code ot 1908 
appointed a Commissioner to ‘adjust the 
account from the books produced 
other evidence that might be adduced” by 
.the parties. The Uommissionersubmitted his 
report and a decree was made in favour of the 
plaintiff. ee h -- 
This now contended on behalf-of the de- 
fendant thatthe suit is excluded from the 
cognizance of -the Court of Small - Causes 
by Article 31 of the Second schedule of the 
Provincial Small Cause Courts Act. That 
Article provides that any suit for account 
(other than a suit for an account of part- 
nership transactions orasuit for an account 
of property which are excluded by Articles 29_ 
and 30) cannot be entertained by a Court of 
Small Causes. The question, therefore, arises 
whether this isa suitfor account within the 
meaning of Article 31. We feel no doubt 
whatever that itis a suit of that descrip- 
tion. The true relation between the -parties 
is that as the defendant has from time to 
time accepted advances from the plaintiff, 
ib is his duty to account for the sums re- 
ceived and spent by him. He is bound to 
show what sums have been spent in the 
purchase of materials from time to time. 
Heis also entitled to deduct from the 
funds in his hand the charges for labour, 
. Clearly, the determination .of tke question 


The accounts’ between the © 


and ` 


-count within the 
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in controversy between the parties does in- 
volva the taking of accounts in the strict 
sense of the term. Tt need not be disputed. 
that every suit in which strict accounts, have’ 
to be taken is not a suit for ‘accounts within 
the meaning of Article 31, In support of this 
proposition, reference may be made :to the 
ease of Konduru Runga v. ‘Subbiah: Ketty 
(1). It may` also be. conceded that, as 
pvinted out by Mr. Justice Trevelyan in 
Kunjo Behary Singh v. Madhub Chandra Ghose 
(2), a suit for account is a suit which. seeks 
for a ‘decree, not for 8 definite sum of 
money; but ordering the defendant to account 
to the plaintiff for monies received by: him. 
At the: same time, it’ must be remembered 
that the true nature of a. suit cannot be al- 
tered, by.the form in< which the claim is 
laid in the plaint; the matter-is essentially 
one of sitbstance. If, in order to grant re 
lief to the plaintiff, itis necessary to take ac 
counts; the suit is ore for account within the 
meaning of Article 31 although the plaintif 
may have chosen to..pubi:a definite mone} 
value’ upon his-claim..-}n.fact, with’ a vier 
to determine:the jurisdiction of the Court 
such money value i3 invariably ` pub upol 
the claim by the plaintiff ii a -suit for’ ac 
count., But whether the suit is one for ac 
meaning. of Article 31 
must. depend upon the relation in -whic 
the’ parties stand to each: other, and“ th 
nature of. the investigation required. t 
afford ‘relief-o the plaintiff. In the ‘cas 
before us, upon the facts stated, there i 
no room for controversy that: the ` suit : 
one for account strictly so called and’ the 
it has been tried as such: by the- Sul 
ordinate Judge without any objection by tF 
plaintiff in the Court below. But the Subord 
nite Judge has overluoked that, treated’ as 
suit for account, it was beyond his jurisdi 
tion. | # 

The result, therefore, is that this ‘Ru 
must be made absolute and the decree ` 
the Court below sêt aside. The plaint w: 
be returned to the plaintiff for presentati 
to tke ‘proper Court, the petitioner will ha 
his ‘costs in ‘this Rule. We assess t 
-hearing fee at two gold mohurs. ‘The cos 
in the Court below will be costs in the suit, 

f < ; ` ° Rule made absolute. 
` (1728M. 394. ` - gone 
(2) 23 C. S84 at p. 850. ` f 
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MRS. GROSE JONES 9, MR. A, CUMPER, 


ýs ‘. PUNJAB CHIEF .COURT.. 
Civit Revision No. 1446 or 1909. 
May 16, 1911. 
. Present:—Mr. Justice Chevis. 
Mes. GROSE JONES—Prastrer— 


PETITIONER 
. $ é VeETSUS 
Mr. A. CUMPER AND orneRs—Derenpants 
: RESPONDENTE. 


Landlord and Tenant—Tenant’s goods attached in 
execution of a creditor's decree and locked up in the 
‘house occupied by him—A second creditor putting for- 
‘card a prior claim and obtaining .sale-proceeds of the 
attached goods—What person liable to pay agent for the 
-pertod during which goods remained ‘stored in'the house. 
, Tn execution of a decree against a person, who was 
occupying a -honseas a tenant, his property was 
attached and locked up iti the house by the Nazir of 
the executing Court. .A creditor, olher than the 
decree-holder, put forward a preferential claim to 

„ the attached property on the basis of a mortgage of 
“the property and obtained all the money realized by 
‘ auction of the attached property. “The landlord sued 
“the tenant and the decree-holdor for rent for the period 


. during which the property remained locked up in 


the house: 3 . 
Held, (1) that as the house remained under lock 


: and the tenant could not enter it, he was not lable 


for the rent. . i 
(2) that also the decree-holder, in execution of 
whose decree the property was attached and locked up 


“in the house, was not liable for the rent. 


` (3) that granting thatthe Nazir, when he attaches 


- property, does so as the decree-holder’s agent, still 


when a creditor with a prior claim steps in and ousts 

the attaching creditor, he must be regarded as taking 

over the liabilities, including rent due for the storing 
‘of the property from time of attachment to sale. 


Petition under section 25 of Act 1X of 


1887 for revision of the order of the Judge >- 


` Cantonment Small Cause Court, Rawalpindi, 


dated the 17th day of May 1909, dismissing 
plaintift’s claim. è 
Bhagat Govind Das for Mr. Bodh Raj 


` Sawhny, for the Petitioner. 


‘Judgment.—tThe house was rented 
by Mr. Cumper, . against whom Messrs. 
Jamasjee and Sons got a decree in execution 


` of which they attached Mr. Cumper’s goods. 


The goods were locked up in the house. 


- Then the Punjab Banking Company putin a 


` claim on a mortgage-deed, and this claim, 


< having preference over Messrs. Jamasjee’s 
| unsecured debt, the Punjab Banking Company 
' obtained all the money ‘realized by auction 
- of the goods less sale’ expenses. Plaintiff now 


: sues, Mr. Cumper and Messrs. Jamasjee for 
> rent. Granting that the Nazir, when he 


attaches -properly, does so as the. decree- 
holider’s agent, still when a creditor witha 
prior claim steps in and ougts the attaching 
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creditor, I think he must be regarded as tak- 
ing over the liabilities, including rent due 
for the storing of the goods from time of at- 
tachment to sale. Të’ seems to me that it js 
the Punjab Banking Company and not Messrs. 
Jamasjee who should pay. Whether plaint- 
iff can now sue the Punjab Banking Company 
it is not for me to decide. All that I have 
to decide is, whether the present defendants 
are liable, and 1 agree with the Small Cause 
‘Court Judge that they are not. I utterly 
fail to see how Mr. Cumpor can be liable 
when he was not in possession of the premises, 
The. house was locked and he could not 
enter it. 
This application fails and is dismissed. 
Appeal dismissed. 


. 





PUNJAB CHIEF COURT. 
Secoxp Civin APPRAL No. 936 or 1909, 
May 13, 1911. 


. Present: Mr. Justice Shah Din. 
Musammat BASANTI—Derenpantr— 
APPELLAAT 
VeETSUS 
PARTAPA AND OTBER3S—PLMINT.FFR3— 
Resron Dents. 


Custom—Sikh Jats of Mouza Butaheri Tahsil and 
District : Ludhiana—Widow -remarrying her deceased 
husband’s brother, effect of, on her life estate ~ Widow, 

“whether forfeits her life-interest in her deceased hus- 
band’s property by such re-marriage. 

Among Sikh Jats of Mauza Butaheri, Tahsil and 
District Ludhiana, a widow does not forfeit her life- 
estate in her deceased husband’s property by reason 
of her re-marriage in karewa form with the latter’s 
brother whether he is the sole surviving brother or 
there are other brothers as well of the deceased. But 
if she re-marries a collateral, however near, other than 
the brother of her deceased husband, she must snrrend- 
er her life-estate to the latter’s own brother, as in 
~ that case she steps out of the proper family circle and 

different considerations come into play. 

Musammat Indi v. Bhanga Singh, 115 P. R 1900; 
29 P. L. R. 1901, relied upon. 

Punjab Singh v. Musammat Chandi, 83 P. R. 1990), 
referred to. : 

Secoud appeal from the order of the 

Divisional Judge, Ambala Divisior, dated 
- the 20th March 1909, reversing that of the 

Munsif of the Ist Class, udhiana, dated 
- the 31st December 1918, dismissing plaintill's 

suit. i 

Mr. Abedulla, for the Appellant. 
Mr. G. R. Harris, for the Respondents, 
sudgment.—tThe parties in this cave 


are Sikh Jats of mauza Bataheri, Tahsil ard 
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District Ludhiana; and the question, for 


decision is, whether among them a widow on 
her re-marriage with her deceased husband’s 
brother does not forfeit her life-estate in her 
first husband's property. 2 
The facts are very -fully stated in the 
judgments of the Courts below. The Court 
of first instance has: held that by custom 
applicable to the parties the widow does not 
forfeit her life-estate by reason of her re- 
marriage with her deceased husband’s bro- 
ther, while the lower “Appellate Court has 
` held that such re-marriage works a forfeiture. 
In a case of this kind the question of the 
allocation of the burden’ of proof is a matter 
of some difficulty, but assuming that the onus 
. lay upon the widow in~this'case of proving 
that’ her re-marriage in the karewa form with 


- the brother of her deceased husband did not. 


by custom cause a forfeiture of her life- 
interest in her ‘first - husband's property, she 
has, in my.opinion, discharged that onus. 

. The leading authority.on the question under 
considerationis Musammat Indi v. Bhanga Singh 
(3) in which after a very full discussion of the 
matter, it was held by Mr. Justice’ Chatterjee 
that among the Sikh Jais ‘in the Ferozepore 
District the widow by marrying her deceased 
husband's brother does not forfeit, by custom, 
her,life estate in her former husband’ 8 pro- 


perty. The-following observations made by - 


the learned Judge i in the course of his judg- 
ment contain a lucid 
principles ‘on which the custom, in quentia 
is based : — : 

“The decision of the question is yoi free 
` from difficulty, buton the whole I am dis- 
` posed to think that the plaintifs claim ought 
nob to succeed. Having regard to thecustoms 
and notions of the Jats, I am inclined to hold 
that there is a ‘substantial distinction recog- 
nized by them between the marriage of a 
widow with her husband’s brother and her 
marriage with a stranger. The Jat notion 
undonbtedly is that by marrying a member 
ofa family a woman not only becomes a 
member of it bus comes to be looked upon 
as if she were the property of the family. 
If her husband dies, his male-relations in the 
order of propinquity to him have a pre- 
ferential claim to take her to wife. In 
practice in most instances she follows this 
rule if she contracts a second marriage at all. 
Where she takes the liberty of choosing a 

(1) 115 P. R. 1900; 29 P. L. R, 1901. 
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exposition of the. 


. the penal consequence of that act.” 


, [1914 


husband. alaewhaes, it is usual -fòr the next 
relative of the deceased to’ institute a 
criminal prosecution under section 498, 
Indian Penal Code, or sue for. her custody 
on the allegation that a kavewa has; actually 
taken place with him. Such proceedings fail 
because our. Courts refuse to recognize the 


-mere sentimental claims of the. male relation 


as birding on the woman without proof ofan.. 
actual marriage whether by cefêmoniês or a 
distinct declaration or continued cohabitation 
in the avowed character of husband and © 
wife. < 
“Among Jats also no ceremonies dré essen- 

tial to a widow’s re-marriage, but this is more 
specially the case where the second husband | 
is the brother of the first. By mere cohabila-: 
tion the widow assumes the position of his 
wife and he of her. husband. [See remarks 
in Hira Singh v. Musammat Rami (2) at page + 
318]. This must be due to the universal 
opinion held by Jats. that -in inarrying - “her” 
husband's brother the widow is doing «the 
right and proper . thing and what she is 
expected.to do. It is -allowable; then, to, 
infer that as regards forfeiture there would 
be some differentiation between the. tonse- 
quences of an act of this nature and those of a 
karewa out of the family. The estate of the 
widdw is only for life, and is primarily given? 
to her by way of maintenance. She gets 
this‘as a member of the family and loses it if 
she leaves the family for another.. Would 
she be subjected to the same penaliy if she 


_ continues a member of the family as before 


in spite of her re-marriage ? - Probably custom 
which is founded on-the good sense of the 
people and the notions of natural justice 
and equity prevalent among them, would 
prevent the second husband, if he-is thé sole 


_ brother of the deceased, from saying to his ` 


brother’s` widow ‘you have done what is 


: regarded as the proper thing amongst us by 


marrying me. I now call upon you to 
surrender your first husband’s property as 
‘I£ there 
are-more brothers than oné, the case of those 
who do not marry the widow is but little 
stronger than that of him who does marry 
her. T should be prepared from these cor; 
siderations to prefer the evidence in Support 
of the contention that such a marriage does 
not involve loss of the first husband’s estate.” 


(2) 74 P. R. 1893, . 
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- _ The learned Judge then-prodeeds to discuss 
the published decisions ofithis Court’ bearing 
upon the point. He says,— 


: “The custom, however, does not rest on mere 
speculation. There is plenty of authority in 
` support of the position that among Sikh Jats 
the widow ofa man marrying his brother by 
karewa does not ordinarily forfeit his estate. 
Parema v. ‘Mussammat Pardhan (3) has al- 
ready been mentionéd in Punjab Singh v. 
Mussammat Chandi (4). These cases fairly 
establish the existence of the custom among 
the Sikh Jats‘of-Sirsa: A similar cugtom was 
found to prevail in Rohtak,—Civil Appeal 
No. 1211 of 1876. In Mussammat Lachmi v. 
Harjus (5) ‘and Sita v. Khuha (6) a 
contrary custom was found, but the’ former 
case related’ to Nors of Karnal, while in the 
latter the second husband was nota brother 
bat a cousin. In Hira Singh v. Musamat Rami 
(2), which wasa case hasamong Hingrs Jats of 
Amritsar, the Divisional Judge held that the 
“ widow did not frofeit her right by cohabiting 
-with her first husband's brother which did not 
. amount to marraige, and the case was ramand- 
ed for a further inquiry into custom by Sir 
Meredyth Plowden after reviewing the exist- 
ing authorities. The substance of his remark 
is, on the whole, favourable to the existence 
of such a custom, though perhaps the head- 
note goes further in this respect than his 
words justify. One. of the plaintiff's. own 
witnesses in. that case deposed thatthe widow 
loses her first husband’s estate if she leaves 
his home, and said that in that instance the 
widow had not done so. The case was ulti- 
mately compromised by the other brothers of 
the deceased husband, who were plaintiffs, 
paying the widow Rs- 400 in consideration 
of her relinquishing the estate. This case, 
therefore, is on the whole favourable to the 
widow’s retention of her first husband’s es- 
tate in spite of karewa with his brother, and 
shows that this custom is wide-spread among 
Jats, and is not confined to the Sirsa District. 
The remarks of Mr. Juatice Barkley in Prema 
v: Mussammat Pardhan (3) are also, indi- 
cative of the custom being known to officers 
of large judicial - experience and possessing 
intimate knowledge of the people. The most 


(8) 187 P. R. 1883. 
(4) 88 P. R. 1900. 
(5) 123 P. R. 1884, 
- (6) 53° P. R. 1885, 
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nccurate statement regarding forfeibure on re 
marriage is given by Sir- Charles Roe, in hi 
Tribal Law, page 60. Marriage with a brothe 
or next agnate is treated by him as a thin; 
apart from marriage with a stranger. Th 
custom on the latter point is of no rea 
help in deciding the custom as regards thi 
former. ”’ : 

l- entirely agree with Mr. Justice Chatter. 
jee thatthe Sikh Jats in this Province regar¢ 
with full approval the re-marriage of a 
widow with her deceased husband's brother. 
and that as, in spite of such re-marriage the 
widow remains a member of the family of 
her first husband, public opinion among Jats, 
as expressed in the rules of custom, does not 
insist upon the- widow surrendering her life- 
estate in her first husband’s property either 
in favour of her second husband or, if the 
deceased has left more than one brother, in 
favour of the other brother or brothers of her 
second husband. g 

The instances cited by the parties in the 
present case also support this view. The 
plaintiff’s witnesses gave altogether three 
instances, in which, according to them, 
the widow on herre-marriage with her de- 
ceased husband’s brother forfeited her life es- 
tate. Of these, however, two instances, as 
pointed out by the first Court, have not been 
proved ; and there is, therefore, only one in- 
stance in plaintiff's favour, namely, thatof Hu- 


.sanumat Paremon, widow of Daya Singh, who 


re-married Daya Singh's younger brother, 
Chatra, and in consequence of thas ro mar- 
riage forfeited her life-estate in Daya Singh's 
land, which was thereafter partitioned among 
the three surviving brothers of Daya Singh, 
Oa the other hand, fourinstances have been 
cited on behalt of the defendant to show 
that among Siih Jats the re-marriage of 
a widow with her deceased husband’s brother 
does not work a forfeiture of her life-estate. 
The Divisional Judge has discarded three of 
these instances on the ground that they “ re- 
late to cases in which the deceased husband 
of the widow left only one brother who es- 
poused his widow and allowed his land to:a- 
main in her name.” The learned Judge says 
“It is self evident that such instances prove 
nothing,” I do notsee my way to agree in 
this view. As pointed ont by Chaiterjee, J, 
in the above mentioned decision “If there 
are more brothers than one, the case of those 
who do not marry the widow is but little 
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stronger than that of him.who does marry her; 
jnasmuch as the widow on her re- marriage 
with the sole surviving brother, or with one 
of the brothers, of her deceased husband does 
rot cease to be amember of the latter’s family, 
her second husband taking the place ef the 
first ;.and she does not, therefore, incur the 
penalty of forfeiting her life-estate as a widow 
which she would necessarily incur if she 


were to re-marry outside the family. In ` 


this respect Jat—custom appears to be very 
strict, so much so that, according toit, thereis, 
as pointed out in Punjab, Singh v, Musammat 
Ohandi (4), a considerable difference between 
re marriage with the deceased husband’s bro- 
iher and re-marriage with a near relative of 
the deceased husband. As soon as the widow 
steps out of the family circle, represented by 
the joint family, of her deceased - husband, 

other considerations .come into play; and 
then, although her re-marriage may be with 
a near Collateral of her deceased husband, she 


- must surrender her life-estate to the latter’s 


own brothers. In my opinion, thorefore, 
the Divisional Judge was in error in leaving 
out of accoùnt the three, instances referred to 
above; they are nearly as good evidence of 
the prevalence ofthe custom contended, for 
the widow as if the deceased husband of the 


widow in each of those cases had left more g 


< than one brother. The fourth instance cited, 
for the defendant. is admittedly in point. 
Uttam Singh, Bhana, Mahla and Kehra were 
‘four brothers. Uttam Singh died leaving a 
widow, Mus.mmat Harndmi, who contracted 
a, karewa marraige with Mahla and in- spite 
of her re-marriage retained possession of 
Uttam Singh's land during her life-time. It 
was not until after her death that it was 
partitioned among the three 
brothers of Uttam Singh. 


I think that these four instances, taken in. 


_ conjunction With the decisions of this Court 
“in Puniab Singh v. Musammat Chandi (4); 
Musammat Indi v. Bhanga Singh (1), are 
sufficient to prove’ that among the parties 
tribe a widow does not forfeit her life-interest 
in her deceased husband’s property by reason 


. of her re-marriage with the latter’s brother. 


Tn support of his viéw the Divisional Judge 
relies also on the answer to question No. 42 in 
“the Customary Law of the Ludhiana District 
(1885) page 59. There the rule of custom is 
tated i in. the following terms,— 


surviving - 
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“All tribes agree. that unchastity and re- 
marriage (whether.in-the family or -to. @ 
stranger . apparenily) equally. destroy the 
right of the widow over her husband’s‘estate;, ` 
some say that mere unchastity “has not this 


. effect, if the woman does not actually” leave : 


her ` hhasband’ 8 home... n.os fat i eid ay 
stadt dai eri Re-marriago” to a’ 
Wa would in all cases, I think, ‘deprive the 
widow of her right; and so would a union with 
.a member of her deceased husband's family.” 
, The-above is only a faint expression of opi- 
nion by the learned compiler of the volume. of 
the Customary Law in question; and it cannot, 
therefore, have the same weight as would 
attach: to an unequivocal statement of a- -rule 
of custom made by those concerned and sup- , 
ported by some definite instances of the 
actual: operation of the rule. It would appear 
from: the language used by the compiler (see 
the words italicised by me) that.the question 
of the forfeiture of the widow's life- 
estate, in. the event of her ‘marrying her 
deceased husband’s own brother by kerewa, was 
not definitely put before the tribes concern- 
ed, and they had, therefore, no opportunity: 
of stating what their custem was on that 
point, : 
h For the foregoing reasons, I hold that the 
„defendant has not forfeited her life:estate in 
the property of Kehru by reason of her re- 
‘marriage in karewa form with Sheru, brother’ 
of the deceased. I, therefore, accept this appeal 
and reversing the decree of. the Divisional 


Judge, restore that of the first Court with. 
costs throughout. 


Appeal accepted, 





f (s. 6. 13 Bom. L, R. 264). . 
BOMBAY HIGH COURT. 
Secono Civit Appear No. 374 or 1969. 
“ February 23,1911. . - 
Present: —Sir Basil Scott, Kr., Chief Justice, 
: and Mr. Justice Batchelor. 
EBRAHIM HAJI YAKUB—Averutanr ` 
versus 
CHUNILAL LALCHAND KABREE— . 4 
RESPONDENT, 
Limitation Act (XV of 1877), s. 19—Guinasta-- 
Acknowledgment after’master’s death “Death not known 
to the creditor—Contract Act (IX of 1872), ss. 208, 209 
—Estate of master bound by act of gumasta. 
Plaintiffs had dealings with the firm ‘of one H. A 


. Gumasta carried on the business of the firm for his 


master, and generally managed its affairs, ard. is 
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master always allowed him to write ‘letters on 
behalf of the firm and never repudiated any of them. 


- After H’s death, a‘fact not known to the plaintiffs, 


X 


. 1936. 


the gumasta in answer to a letter from the plaintiffs, 
relating to their account, wrote, ‘you mention that 
there are moneys due as to that I admit whatever 
may befound on proper accounts to be owing by 
me, you need not entertain any anxicty. 
- Held, -(1) that the statement amounted to an 
acknowledgment within the meaning of section 19 
of the Limitation Act, 1877. f 

(2) that the case fell within the provisions of 
sections 208 and 209 of the Contract Act, and hence 
the gumashta did bind the estate of H. 


: Second appeal from the decision of the 
District -Judge of Ahmednagar, in Appeal 
No. 40 of 1908, confirming the decree passed 
by the First Class Subordinate Judge of 
Ahmednagar, in Civil Suit No. 323 of 1908. 
: Mr. P. D. Bhide, for the Appellant. 
: Mr. D. R. Patwardhan, for the Respondents. 

Judgment.—It is admitted that the 
defendant. No. 1, by an order of the Court 
made in an administration suit, is the manager 
of the ‘property of Haji Usman-Haji Oomar 
who died in or about March 1903. 

The plaintiffs’ firm had dealings with Haji 
Usman’s firm at Malegaon. The business of 
ihat firm, according to the finding of the 
lower Court, was, during the life-time of 
Haji Usman, carried on by a gumasta named 
Khanderao. 

The suit: was instituted by the plaintiffs 
on 30th of May 1906 by presenting the 
plaint to the officer of the-Court at Ahmed- 
nagar. In order that the plaintiffs may not 
be-met by a bar of limitation they have 
to. show that there was some acknowledg- 
ment binding upon the estate given under 
section 19 of the Limitation Act within the 
three years anterior to the 30th of May 
The acknowledgment relied upon for 
this purpose is dated 2nd of June 1903. 
Jt is in the shape of a post-card addressed to 
the plaintiffs by the gun.asta Khanderao from 
Malegaon in the name of Haji Usman Haji 
Oomar in which no reference is made to the 
death of the latter. It purports to be an an- 
swer to a letter from the plaintiffs relating to 
their account and concludes by saying “You 
mention that there are moneys due; as to 
that I admit whatever may be found on 
proper accounis to be owing by me, you 
need not entertain any anxiety.” 

The learned Judge of the lower Appellate 
Court has: held that there was no reason 
to suppose that the plaintiffs at this time 
knew that Khanderao’s authority had ter- 
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minated by the death of Haji Usman, and 
it is not alleged that they had notice of 
his death at that time assuming the authority 
of the writer of the letter to give acknow. 
ledgment had terminated, 


It appears from the decision of the Privy 
Council in Mant Ram Seth v. Seth Rup Chand 
(1) that an acknowledgment in terms such 
as we have referred to would baan acknow- 
ledgment within the meaning of section 19, 

The question then is, whether the gumasta 
Khanderao, who was in charge of the business 
on the 2nd of June 1903, could bind the 
estate of Haji Usman who died two months 
previously. 


The learned Judge lias held that there 
is a strong presumption in favour of the 
arrangement which existed in Haji Usman’s 
time as deposed to by the witness Khan- 
derao having continued with, ab any rate, 
the implied authority of Haji Usman's legal 
representatives, so far as to cover the as- 
knowlédgment of the 2nd of June. 


According to the evidence of Khanderao 
and a number of letters which were proved in 
the case, he carried on business for his master 
and generally managed the affairs of the 
firm, and his master always allowed him to 
write lelters on behalf of the firm and 
never repudiated any of them. 


Under these circumstances, we think that 
the case falls within the provisions of sec- 
tions 208 and 209 of the Contract Act. 
The termination of K-handerao's authority, 
if it did terminate, did not take effest as 
regards the plaintiffs before the 2nd of 
June as they did not know of Haji Usman’s 
death; and Khanderao was bound under 
section 209 to take on behalf of the repre- 
sentatives of his late principal all reasonable 
steps for the protection and preservation of 
the interest entrusted to him. The post- 
card written on the 2nd of June was, we 
think, a reasonable letter for the manager 
to write to a creditor who was inquiring 
about the moneys due to him, and was 
written for the protection and preservation 
of the assets of the shop. We, 
hold that the suit was nol 
limitation. 


therefore 
barred by 


(1) 33 C. 1047; 8 Bom. L. R. 501; 
C. W. N. 874; 1 M. L. T. 199; 3 A. 
J, 300; 2 N. L. R. 180, 


C. L. J. 94; 10 
525; 16 


4 
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We affirm the decree of the lower Appel- 
late Court and dismiss the appeal with costs. 
i Decree confirmed., 


` (s. c. 13 Bom. L. R. 268.) 
BOMBAY HIGH COURT. 

_ Seconp Civit ArpeaL No. 864 or 1908. 

; Febraary 21, 1911. - 
Present: — Sir Basil Scott, Kr., Chief Justice, 
and Mr. Justice Batchelor. 

ABDUL ALI ABDULHUSEIN— 
l APPELLANTS 
versus Hoag 
MIAKHAN ABDULHUSEIN— 
“RESPONDENT. = 

Civil Procedure Vode (Act XIV of 1882), ss, 18, 44 
(b)—Res judicata—Prior donee not estopped by judg- 
ment in an action after gift—Priority of estate— Joining 
causes of action in respect of two different estates— 
Misjoinder. 

The donee of a house cannot be estopped as being 
privy in estate by a judgment obtained in an action 
against the donor commenced after the gift. 

Mercantile Investment and General Trust Company 
v. River Plate Trust, Loan and Agency Company,(1894) 
1 Ch. 578; 8 R.791; 70 L. T, 131; 42 W. R. 365; 63 
IL. J. Ch. 366; Zhe Natal Land and Colonization Co. v. 
Good, (1868) 5 Moore P. C. (N. s.) 132; L. R. 2 P. O. 
'121;16 W. R. 1086; Naizuilah Khan v. Nazir Begum, 
15 A. 108, referred to. 

A person claiming property as the heir of his 
father on the ground that his mother had no title 
to the property which she purported to dispose of by 
way of gift to his daughter, cannot join in the same 
suit another cause of action based on the ground 
that the daughter had obtained a good title to the 
property from her grandmother and he was entitled 


to it as her father. 

Second appeal from the decision of the 
District Judge of Surat, in Appeal.No. 6 
of 1907, confirming the decree passed by 
the First Class Subordinate Judge A. P., 
at i vrat, in Civil Suit No. 179 of 1908. 

Mr. Modi, with Mr. N. K. Mehta, for the 


Appellants. 
_ Mr. Ratanlal Ranchhoddas, for the Respond- 


ent. x 
Judgment.—Thbis suit relates to a 

portion of a house alleged to have been given 
away by one Mariam, the widow of Abdool 
Husen Kamrudin, to her grand-daughter 
Rukhiaboo, the daughter of Abdul Ali, the 
first plaintiff, and the wife of the first defend- 
ant Miakhan. A 2 

The deed of gift in favour of Rukhiaboo 
was dated the 3rd of June 1899. 

Inthe year 1900, Mariam found herself 
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involved in three suits in ‘all of which. an 
issue was raised and decided against her as 
to whether she. had any title to the house 
in question, which had originally belonged 
to her husband Abdool Husen Kamruain. 
The decision against Mariam in those suits is 
now relied upon as evidence against Miakhan,. 
the husband of Rukhiaboo, although --not 
only were: the causes of action in those suits 
concerned with a different portion of the 
house to that which was the subject of the . 
gift in ‘favour of Rukhiaboo, but the suits | 
themselves were iustituted a year subsequent 
to that:deed of gift. ats 

Without considering the question how. far 
a judgment in a suit relating to one. portion 
ofahduse can ke res. judicata against the 
owners of another portion of the house, we 
hold that the judgments in the suits of 1900 
not admissible in evidence against 
Rukhiaboo on the ground stated by Mr. 
Justice Romer in Mercantile Investment and 
General Trust Company v. Fiver Flate’ Trust, 
Loan and Agency Company (1), “that a prior 
purchaser of land cannot be estopped as 
being privy in estate by a judgment obtained 
in an‘action against the vendor commenced 
after the purchase”. „To tke same effect 
are the judgment of the Privy Council in 
The Natal and Colonization Land Company v. 
Good (2), and the judgment of the Allahabad 
High -Conrt in Niazullah Khan. v. Nazir 
Begam (3). : 

Then, it is contended by .the appellants 
that at all events the lower Court in deciding 
the suit should have considered Abdul Ali’s 


claim as one of the heirs of Rukhiaboo. 


Now, the claim that was first put forward 
in this suit was put forward jointly by 
Abdul Ali with the children of his brother 
Esoofali claiming as the heirs of- Abdul 
Husein,Kamrudin on the ground that their 
mother-Mariamboo had no title to the pro-' 
perty which she purported to dispose of by 
way of gift to Rukhiaboo. They, therefore, 
claimed under a title derived from Abdul 
Husen Kamrudin as his heirs and claimed 
in respect of his estate. That was a clear 
and definite cause of action. $ 


. 
(1) (1894) 1 Ch, 578; 63 L. J. Ch. 366;8 R. 791; 70 
L. T. 131; 42. W. R. 365. - . 
(2) (1868) L. R- 2 P. C. 121; 6 Moore P. C. (x, 8.) 
192; 16.W. R. 1086, 
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Abdul Ali, the appellant, now complains 
that he was not allowed to put forward in 
the same suit a case. based upon an entirely 
different cause of action, namely, that he 
was the father of Rukhiaboo, deceased, who 
obtained a good title to the property in dis- 
pute from Mariamboo. That cause of action 
relates to the estate of Rukhiaboo and is 
put forward by Abdul Ali’ claiming by 
derivative title as one of her heirs, and, 
we think, it isclear that the joinder of two 
such causes of action in respect of two 
different estates is prohibited by section 44 
(b) of the Civil Procedure Code of 1882, 
which was in force at the date of the institu- 
tion-of this suit. - i 

The appellants’ Counsel suggests that it 
might possibly be held, if a subsequent suit 
were instituted by Abdul Ali claiming as the 
heir of Rukhiaboo, that the matter is res 
judicata, as it might and ought to have been 
put forward as a ground of attack in this 
suit, It is difficult to see how it can be put 
forward as res judicata since ex hypothesi the 
subsequent suit would be between the same 
parties between whom the Court has decided 
in this judgmené thatthe claim ought nob 
to be and might not be put forward. 

The only remaining question is the ques- 
tion of costs. The learned Subordinate 
Judge states correctly that the defendants 
filed written statements which are identical 
in their contentions, They are all members 
of the same family, the only difference of 
interest being that some claim as heirs of 
Rukhiaboo aud others claim as tenants. 
The Subordinate Judge, however, allowed 
the tenants one set of costs and ths heirs 
another. When the matter. went to the 
lower Appellate Court the learned < District 
Judge, although his Judgment states that 
he confirmed the decree of the lower Court 
and dismissed the appeal with costs, appears 
to have allowed the decree tobe drawn up 
awarding three separate sots of costs to the 
defendants. - : 

As all the questions in the case are before 
us in this appeal we are competent to deal 
with question of costs; and we are of opinion 
that the defendants are not entitled. to more 
than’ oné set of costs. We, therefore, vary 
the decrees of ‘the lower Courts in the matter 
of costs by allowing only one set to the de- 
fendants in each Court. In other respects 

‘the decree is affirmed, : 
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The costs of this appeal must be borne by 
the appellants. 
Decree confirmed, 





CALCUTTA HIGH COURT. 
REGULAR Civit Arrear No, 479 or 1907, 
May 24, 1911 
Present:—Mr. Justice Holmwood and 
Mr. Justice Teunon. 

. BHOLA. NATH BOSE anp OTHERS — 
Derexpants— APPELLANTS 
versus 
R. BELCHAMBERS AND crners— 
PLAINTIFFS, AND OTHER DEFENDANTS — 


RESPONDENTS. 

Landlord and Tenant—Right of suit Plaintiffs 
cosharers— Arrangement to collect rent separately—Sub- 
sequent joint suit for rent, whether ma intainable, 

Plaintiffs, co-sharer landlords, who by an arrange- 
ment with the tenants used to collect their shares of 
the rent separately and had in-previous years brought 
Separate suits, are competent to sne jointly for 
the total amount of demands due to them although 
they may relato to different periods, 

Pramada Nath Roy v. Ramani Kanta Roy, 35 C. 
10 Bom. L. R. 66; 7 G. L. J. 
139; 3 M. L. T. 151; 18 M. L. J. 43, referrcd to. 


Appeal from the decree of the Second 
Sub-Judge of Hooghly, dated August 20, 
1907. 

Babus Mohendra Nath Roy and Khetra 
Mohan Sen, for the Appellant, 

Babus Ram Chandra Majumdar, Shorosht 
Charan Mitra, Nagendra Nath Ghose, Pro- 
vas Chandra Mittra and Sailendra Nath 
Palit for Narendra Chandra Bose, for the 
Respondents, 


Judgment.—the only question which 
arises in this appeal is, whether the three 
plaintiffs co-sharers who by an arrangement 
with the tenants used to collect their shares 
separately and had in previous years 
brought separate suits are competent now to 
sue jointly for the total amount of demands 


-due to them which happened to relate to 


different periods. The real foundation, of 
course, for this form of suit and for the 
appeal is that if the suit is treated as a suit 
by the entire body of the landlords, the 
decree will carry with it all the incidents 


attaching to such a suit, and that is really 
what the appellants desire to avoid, T'l cy 
seek to contend that the terms of the origi- 


nal lease cannot be enforced by all the cv- 
sharers together without the consent of the 
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tenants, and to support this contention they 
cite the case of Guni Mahomed v. Moran 
and Doorga Prashad Mytee v. ` Joy Narain 
Hnzra (1). It was tbe decision of a Fall 
Bench which laid down converse proposition 
. that, where it has been arranged bebween 
the co sharers of an estate and their tenant 
that he shall pay each co-sharer his pro- 
portionate share of the entire rent, each co- 
sharer may bring a separate suit against the 
tenant for-such proportionate share. But. 
in the absence of such an arrangement no 
such suits can be maintained. It is true 
that Garth. O. J., in delivering judg- 
ment says “such arrangemenis are by no 
means unusual, and they may be evidenced 
either by direct -proof or by usage from 
which their existence may be presumed, 
Bat in either case they are perfectly cun- 
sistent with the continuance of the original 
lease of the entire tenure; and the same con- 
sent of all the parties by which thearrange- 
ment was originally created may at any 
time put an end to it’. Upon this dictum 
we areasked to hold that the- same con- 
sent of all parties is necessary to put an 
end to it.) That this is notso is shawn by 
the very next sentence in the judgment 
and it is emphasized’ at the end of the 
judgment in the following terms: — No 
Court of Justice ought to presume the can- 
cellation or -determination of the lease 
“from the mere fact of a separate pay- 
ment of rent to one or more of the co- 
sharers.” E | 
This case has been considered by the Privy 
Council in the case of Pramoia Nath Roy 
v. Ramani Kanta Roy (2) and it appears 
to us to conclude the question which is 
now raised before us. Their Lordships say, 
“It has long been held-in Bengal that agree- 
ment either expressly proved or implied by 
the conduct of parties may establish the 
right to sue separately for the share of 
rent receivable by the separate share-holder, 
and their Lordships have no inclination. 
to question the course of rulings.” This is 
the point which we have just noticed was 
laid down by the Full-Rench in Doorga 


Prashad Myteev. Joy Narain Hazra (1). But- 


their Lordships go on to say,— It has been 


(1) 4 ©. 96; 2 C. L. R. 871. 
(2) 36 C. 881; 12 O. W. N. 249; 10 Bom. L. R. 66; 
7 ©. L, J, 189; 3 M. L. T. 151; 18 M. L. J, 48, a 
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equally clearly laid down in .Bengal that 
such an arrangement express or implied 
merely affects the right to sue separately 
for rent; and inno other respect modifies 
the terms of the holding; and their Lordships 
think that this ïs clearlya sound view of 
the law. And it appears to their Lordships 
to be sufficient ground upon which to de- 
cide this appeal, for it follows, from the 
propositions referred to,- that the right to 
bring the tenure to sale for arrears of rent 
remains, in tact, and also the right of one 
sharer to sue making his co-sharers defend- 
ants when they will not join as plaintiffs”. 
This concludes the matter, as the case of 
the three co-sharers joining, as in the case 
before us, to bring.a suit is a fortiori govern- 
ed by the principle laid down by the Privy . 
Council, . E 
- We, therefore, direct that this appeal 
be dismissed with costs: We assess the hear- 
ing fee at three gold mohurs. 

Appeal dismissed. 


` 


CALCUTTA HIGH COURT. 
Seconp CrviL APPEAL No. 1002 or 1908. 
* -` May 24, 1911. 
resent: —Mr. Justice Coxe and 
Mr. Justice Tennon. 
KANAI MANDAL AND OTAERS— DEFENDANTS 
— APPELLANTS 
NA versus 
SHYAMA CHARAN KHAURA— 


PLaIntTiFF— RESPONDENT. 

Lease—Term exceeding one - year—Evidence—Not 
admissible without registration— Whether admissible to . 
prove present demise —Relation of landlord and tenant. 

An unregistered lease for a period exceeding one 


. year cannot be received in evidence to prove a pre- 


sent demise of the property constituting the relation 
of landlord and tenant between the parties. It can- 
not be received in evidence of any transaction affect- 
ing the property. 
` Appeal fromthe decree of the District 
Judge of 24-Pergannahs, dated January 29th, 
1208, modifying that of the Sub-Judge of that 
District, dated July 19th, 1906. 

Moulvi Syed Shamsul Huda and Babu 
Atul Krishna Roy, for the Appellants. 

Babus Mohendra Nath Roy and Biraj Mohan 
Mciumdar, for the Respondent. 

J udgment.—the land to which this 
appeal relates isa chak owned, by five per- 
sons. The deferdants admittedly have a lease | 
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of one-half of the property from two of the 
properties. The plaintiff has obtained a 
lease of the other half from the other three 
proprietors. and has brought this suit for 
recovery of possession and partition, al- 
leging that le has been kept out of his share 
by the defendants. | 

The suit was dismissed by ‘the Sub- 
ordinate Judge, who held that the defend- 
ants had a tenancy of the one-half share 
claimed by the plaintiff prior to the plain- 
tiff’s lease. 

Onappeal, the District Jddge held that 
the prior tenancy alleged by the defend- 
ants had not been made out, and according- 
ly he remanded the case to the Sabor- 
dinate Judge for decision of the remaining 
issues. 

“The suit then proceeded and partition was 
finally decreed. 

“This appeal is lodged by the defendants 
against the final decree; but their real com- 
plaint is against the judgment of the lith 
March 1905, remanding the case to the Sub- 
ordinate Judge for decision of the remain- 
ing issues. The defendants pleaded a ten- 
ancy under the three proprietors, Surya Kant 
Roy Chowdhry, Yusuff Mollah and Jogendra 
Nath Bose, who were entitled to the dis- 
puted one-half of the property. Asregards 
Yusuff Mollah, they relied onan amalnama 
and on certain rent receipts. The learned 
District-Judgé held that this amalnama, not 
having been registered, could not be received 
as evidenceof any transaction affecting the 
property; and did not regard the evidence 
of payment of rent as sufficient to prove 
the defendant’s tenancy under Yusuf Mollah. 
The learned Vakil for the appellant attacks 
this decision of the learned District Judge 
in respect of the amalnama. He contends 
that even although the amalnama might 
be a lease fora period exceeding one year, 
as the District Judge finds, and could not, 
therefore, be received in evidence without 
registration, yet ig might be taken as evi- 
dence of a present demise of the property 
to the defendants, constituting the relation 
of landlord and tenant, between them; and he 
relies on the case of Ohampakalatika v. Nafar 
Chandar Lal Chowdhury (1). But, before deal- 
ing with that case, it is as well to refer. to the 
terms of section 46 of the Indian Registration 


Act. This section provides that when a docu- 
@ 8 Ind, Cas, 44; 15 Q. W.N. 580; 13 0, L.J, 800, 
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‘ment, such as this, required by section 17 to 


be registered, is not registered, it shall not be 
received as evidence of any transaction 
affecting any immoveable property compris- 
ed therein. It appears to us, under this 
section, that if this document is a lease and, 
in our opinion, there can be no doubt that 
it is a lease it cannot be received as evi- 
dence of any transaction affecting the pro- 
perty, whether that transaction be a lease for 
more thana year, or simply a demise of the 
property. 

Turning to the case cited, it appears that 
in that case both parties invited the Conrt 
to construe the amalnama and to ascertain 
what were their rights and obligations under 
it. “It does not appear that the plaintiff in 
that suit contended that the document could 
not be received in evidence. No doubt, 
he might have raised this contention and 
argued that theamalnama was not a valid 
lease and that the defendant was a mere 
trespasser. Without knowing what the facts 
of the case were, itis impossible to say why 
he did not take this course. He may have 
thought that the decree obtained by the de- 
fendant, under section 9 of the Specific Re- 
lief Act, would stand inhis way, or there 
may have been other evidence of the defend- 
ants’ tenancy. But the fact remains that he 
did not take this course: and the parties, 
as I have said, invited this Court to construe 
the amalnama. Beyond an incidental re- 
mark that the document was neither stamp- 
ed, nor registered, there is nothing in the 
decision to justify the view that the learned 
Judges held on consideration, that the docu- 
ment was admissible in evidence of transac- 
tions affecting the property. 

We think, therefore, that the learned Dis- 
trict Judge was right in holding that the 
amalnama was not admissible in evidence; 
and his finding that the rest of the evidence 
did not establish the defendant’s tenancy is a 
finding of fact which we cannot disturb in 
second appeal. 

Next, it Has been argued that the amal- 


‘nama may be regarded as an agreeement 


to lease and in that case would justify the 
retention of the property by the defendants; 
and relianceis placed on the decision in the 
case of Singheeram ‘Poddur v. Bhagbat 
Chander Nundi (2). The document, how- 


ever, has been laid before us; and it ig 
(2) 11 C. L. J. 648; 6 Ind. Cas. 632. 
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clear, in our opinion, that it is not an 
agreement to lease. The ruling, therefore, has 
no application. 

As regards the tenancies Gader the other 


two landlords, the findings of the learned Dis- . 


trict Judge that thë evidence does not estab- 
lish the existence of these tenancies is bind- 
ing upon us in second appeal. 

So far as regards'the tenancy under Jog- 
endra.Nath Bose, the Plearned leader for the 
defendants has very properly refrained from 
pressing his appeal. 

These are all the points taken; and 
it appears to us that they fail and 
that the appeal should be dismissed _ with 
costs. 

Appeal dismissed. 


CALCUTTA HIGH COURT. 
Civit Recre No. 4651 or 1910. 
` April 12, 1911. 
Present:—Mr, Justice Mookerjee and 
Mr. Justice Casperez. 
HAKIM GIR AND cruexs— DECREE- HOLDERS 
PETITIONERS 
VETSUS 
BASDEO SAHI AND ANOTRER—JULGMENT- 


DECTORS— OPPOSITE’ PARTY. 
Decree on alleged compromise—Allegation by one 


party that he did not consent— Application for review : 
` —Court’s power to review and recall order—Civil Pro- 


cedure Code (Act V of 1908), O. XLVII, r. 1. 

In the course of certain execution proceedings, an 
order was obtained from the Court on the allegation 
that both parties had assented thereto. Subsequently, 
it was asserted by one of ihe parties that he never 
consented to the order in question: 

Held, that itis open to the Court to review the 
order and re-call it upon an application by the 
aggrieved party under rule 1 of Order XLVII of the 
Civil Procedure Code, and that it is not obligatory 


upon the party to bring a suit to set aside the consent! . 


order. 
Golab Koer v. Badshah Bahadur, 2 Ind. Cas. 129; 10 
C. L. J. 420; 13 C. W. N. 1197, referred to. 


Rule against the order of the Munsif of 
Sewan dated August 28, 1910, rejecting the 
application of the petitioners, decree- holders, 
to set aside onr eview, his order, dated 
May 12th, 1910, which set aside a sale 
to the petitioners of the mortgaged property 
of the opposite party, judgment-debtors, held 
on May 7th, 1910. . 

“Moulvi Muhammad Mustafa Khan, for the 
Petitioner, 
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“ing. the ‘pendency of the appeal. 


“fig 


Babu Kumar Sankar Roy, for the Gina 
Party. ` 
4 dJudgment.—We are invited in this. 
Rule to set aside an order by which the. Court 
below has dismissed an application for an in- 
quiry into the validity of an order alleged_.to 
have been made by congent of parties on the 
12th May 1910. The petitioner before ` us 
held a decrce against the opposifê party 
judgment- debtors. . In cxecution of that 
decree the properties of the judgment- debtors. 
were sold on the 7th May 1910 and purchased” 
by'the decree-holder himself. - Before the 
sale, the, judgment-debtors had taken excep- 


“tion to the execution on the ground that ihe,- 


„decree had been ratisfied. That objection 
had been overruled and the sale directed to 
“be held. The judgment-debtors had prefer- 


‘red. an appeal against that order.and at- ` 


tempted, to cbtain a stay of proceedings dur- 
Their -at- | 


tempt was infructuous and ithe sale tock 


place as, stated. The appeal then came to- 


_be heard ° in due course, and, it travspired 
“that the .execution sale had been set aside on 
the 12th May 1910 upon the strength of 
a petition of ccmpromise to which ihe 
decree-holder was alleged to be a consent- 
ing party. The appeal. was dismissed, but 
the learned District Judge directed an in- 
quiry into the circumstances under which 
the ‘sale. -had been set aside. Thereupon, 
.the decree- holder, on the 22nd August 1910, 

“#pplied to the originial Court for an order 
inquiring into the validity of the order which 
- purported to have been made by consent and 
on the strength thereof ihe sale had been 
set aside. The Court, summarily dismiss- ` 
ed tle application, on the ground that 
it bad been made more tkan 70 "days 

after the order of the 12th May 1910. .This 

order we are now invited to revise. | 


The learned Vakil for the judgment- debtors _ 
has not discussed the merits of the case or 
dealt with the allegaticn made on behalf of. 
the decree-holder. But,he has contended 
that the decree-holder has ‘erroneously , made 
an application for review, whereas he should 
either have made an application under.rule 
13 of Order IK of. the Cede of 1908,° or 
brought a suit to set aside the consent 
order. 


In support cf the first branch of this 
contenticn, reliance has been placed upon . 


-t 
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the case of Bholat Naskar v. Alach Naskar 
(1) and Kunja Behari Ghose v. Durgamont 
Dassi (2). These cases, no doubt, lay down 


the proposition that although a decree pur- . 


ports, on the face of it, to have been made 
by consent, if it is subsequently alleged 
by one of the parties that he was not pre- 
sent at the time when the consent order 
was made and that, as a matter of fact, 
what appears to be a consent decree was 
in essence an ex parte decree, it is’ open to 
him to pursue the remedy provided by sec- 
tion 108, Civil Procedure Code of 1882. But 
these cases do not affirm the proposition 
that this is the sole remedy open to a per- 
son placed in that position. In our opinion, 
it is open to a person so affected to make 
an application under rule 1 of Order 
XLVII of the Code and to invite the 
Court to consider its previous decision 
in the light of the facts subsequently dis- 
covered. . 

As regards the second branch of the argu- 
ment of the learned Vakil for the judgment- 
debtors, namely, that a suit should be 
brought to set aside the consent order, we 
need only state that it is not obligatory upon 
the decree-holder to adopt that course. 
No doubt it was pointed out by this Court 
in the ease of Musammat: Golab ` Koer v. 
Badshah Bahadur: (3), that when a consent 
decree has -been: obtained by fraud, the 
appropriate method to set ib aside is to 
-institute a ‘suit in that. behalf. That prin- 
ciple, in our opinion, does not govern the 
circumstances of the present case. Here, 
in the course of execution proceedings, it 
is asserted, an order has been obtained 
from the Court on the allegation that 
both .parties had assented thereto. It is 
now asserted by one of the parties that he 
never consented to the order in ques- 
tion and that what purports to be a peti- 
tion on his behalf, was, as a matter of fact, 
never approved by him. If these allegations 
are established, it is, in our opinion, open 
to the Court to review the order and re- 
call it . 

The result is that this Rule is made 
absolute and the order of the 23rd August 
1916 discharged. » The case will be remand- 


ed in order that the Munsif may take up 
(1) 3 ©. L. J. 158. i 
(2) 80. L. J. 160. 
(3) 2 Ind, Cas, 129; 10 0, L. J, 420; 18 0 -W. N. 


the application of the decree-hulder, and 
upon evidence to be produced by both par- 
ties determine whether the order of the 12th 
May 1919 was or was rot made by con- 
sent. Ifit was not made by consent of the 
decree-holder, it must be discharged and such 
other proceedings taken as may be found 
necessary in the circumstances of the case. 
The petitioner is entitled to the costs of this 
Rule. We assess the hearing fee at two gold 
mohurs. 


Rule made absolute. 





CALCUTTA HIGH COURT. 
ORDINAKY ORIGINAL Civin Suir No. 1171 
or 1910. 

March 21, 1911, 

Present:—Mr. Justice Harington. 
E. D. SASSOON AND Cu.—Puratytirr3— 
VETSUR 
M.S. F. ANGULLTA axp Co.— 


DEFENDANTS. ` 

Civil Procedure Code (Act F of 1908), O. XXX, r. 10 
—Suit against person carrying on business in firms 
name—High Court Charter, cl. 12—Jurisdiciion— 
Person living outside but carrying on business within 
jurisdiction of High Court—Contract signed by manager 
— Authority of manager—Power-of-attorney construction 
oj—Power of re-sale—Non-appropriation of goods to 
fulfilment of contract—Measure of damages —Contract 
Act (IX of 1872), s. 107. 

A plaintiff is entitled in respect of a firm transaction 
to sue the defendant under the name in which ho 
traded, by virtue of Order XXX, Rule 10 of the Civil 
Procedure Code, 1908. There is nothing in that rnle 
which says anything about residence cithorin or 
without the jurisdiction of the High Court, and it has 
not the effect of curtailing the powers which the 
High Court derives from clause 12 of tho Charter, 
under which it has jurisdictioa over persons who 
carry on business within its local limits. 

A contract was signed by the manager of the 
defendant’s business in Calcutta, the defendant him- 
self being a resident of Singaporo. The defendant is 
sued in his firm’s name for damages for breach of the 
contract in the Original Side of the High Court: 

Held, that the suit was maintainablo in the form in 
which it has been brought, andthe High Court has 
jurisdiction to try it. 

The defendant by a power-of-attorney ompowored 
his manager to contract, superintend and carry on 
the business of general merchants as now carried on 
by the defendantin Singapore. The manager entered 
into forward contracts with the plaintiff in respect of 
sugar, and there is evidence that the defendant’s 
firm was accustomed in Calcutta to enter into for- 
ward contracts in the sugar trade: 

Held, that the manager had authority toenter into 
the contract sued uron and that the defendant was 
liable, 


t 


, 
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By the contract the defendant purchased 750 tons 
of sugar, the delivery of which was to be made ‘in 
five equal shipments in August, September, October, 
November and December 1910. Notice was given of 
the arrival of the August shipment aniounting to 150 
fons. The defendant took’ delivery of 25 tons but 
failed to. take delivery of tho balance which was 
re-sold by the plaintiff at a loss, and he now sued to 
recover tlie loss: 


Held, that as no goods had been appropriated to the. 


fulfilment of the contract, the plaintiff had no right 
to re-selland charge the defendant for the difference 
between the contract price and the price at which 
he sold the balance of the sugar, but that the 
measure of damages is the difference between the 
market price on the date cf tho-breach and the con- 
tract price. i 


Messrs. Sinha, Dass, H. C. Rose, J. N. 


Mitler and Sircar instructed by Mr. N.C. 


Bose, Solicitor, for the Plaintiffs. ; 
Messrs. Pugh and Langford, James, insiruct- 
ed by Messrs. Pugh § Co , for the Defendants. 


-Tudgment.—This is an action by 


sellers against buyers for breach of contract. 


to take delivery of certain hags of Java sugar. 
The contract was made on the 8th of February 
1910. By it the defendant purchased 750 tons 
of Java sugar, the delivery to be made in five 
equal shipments in August, September, Octo- 
ber, November and December 1910. Notice 


“was given in September of the arrival of the 


August shipment amounting to 150 tons. 
After some pressure, the defendant took de- 
livery of 25 tons; but, in spite of repeated 
notices, he failed -to take ‘delivery of the ba- 
lance of 125 tons. 
they would re-sell the 125 tons, the plaintiffs 
advertised and held a sale. The 125 tons were 
sold ata loss of Rs. 2.341-14-9 and, “to .re- 
cover that sum together with the expenses 
of the sale and the charges made by the Port 
Commissioners and other items making it up 
to.a total of Rs. 2,745-12-6, the present 
action has been brought. | 

The contract in question was signed by a 
man named Misree per pro. Misree was the 
Manager of the defendants’ business in Cal- 
cutta, the defendant himself being a resident 
of Singapore. ce 

The defence that has been set up is, first, 
that the Court has no jurisdiction over the 
defendant who is a resident out of its juris- 
diction ; secondly, that Misree had no autho- 
rity to enter into the contract sued upon and, 
thirdly, that no goods had been appropriated 
to the fulfilment of this contract and that, 


‘therefore, the plaintiffs have no right to re- 


sell and charge the defendant for the differ’ 
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_ tion of the Court. 


` the Cha: ter. 


After due notice tbat- 


‘the limits of Misree’s authority were. 
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ence between the contract. price and the price’ 
at which they sold certain bags of sugar. 
“On the first point a number of cases de- 


- cided in English Courts have been cited for’ 


the purpose of showing that the Court would 
not seek tu exercise jurisdiction over a single. 
trader residing out of its jurisdiction; , hot- 
withstanding- the fact ‘that he ‘hadj an 
office within the local limits of the? jurisdi2- 
In my view, those are 
cases which are not applicable in this country. 
The jurisdiction of this Court with regard to 
persons-who are liable to be sued in it is 
derived: from clauso 12 of the Charter: ` That 
clanse gives the Court express jurisdiction 
over persons who ‘carry on business within 
the local limits of its jurisdiction. In- the 


‘present case, in two documents which have 


been put in, namely, in the power-of-attorney 
and in the printed notice circulated by ihe 


“defendant repudiating certain contracts, the 


defendant described himself as carrying on 
business in Calcutta. He brings himself thus 
within the express provision of clause 12 of 
It is'true that he ‘is ‘sued in 
the firm’s name instead of in his own name 
but the plaintiffs are entitled in respect of å 
firm transaction to sue the defendant under 
the name in. which he traded by’ virtue.’ of 
Order XXX, ‘rule 10. There is nothing in 
that rule which says anything abdut residence - 
either ‘in or without the jurisdiction ‘and, it 
certainly has not the effect of curtailihg the 
powers which: this Court derives from the 
Charter under which it has jurisdiction over 
persons who carry on business within its 
local limits. In my view, therefore,’ the first 
point ‘raised by the defendant fails. | 

The second point is as to the authority exer- 
cised by Misree. Now it is contended by 
the defendant that, inasmuch as thè còt- 
tract was signed per pro, the plaintiffs had ` 
notice that Misree was acting’ under the 


‘authority of a power-of-attorney. They were, 


what 
Then 
it is said that the power-of-attorney only en- 


therefore, put upon an inquiry as to 


titles. Misree to carry on business in the same 
“way in which the defendant ‘carries on his 


business in Singapore and tbat, therefare, to 


‘show that the contract was‘one which Misree 


had authority to make it ‘js necessary to show 
that a forward contract of this nature could 


“be-made in thé .6rdinary . course. of “business 


by the defendant at Singapore, Now, the 
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power-of-abtorneyi empowers two persons 
namely, Faz Ali Fazul Husen Kassim Ali of 
Singapore and Kassim Misree of Bangkok, 
jointly or severally “ to contract, superintend, 
manage and control and carry on in Calcutta 
aforesaid in the name of M. S. E. Angullia 
& Co. the business of general “merchants as 
now carried on by me (the defendant) in 
Singapore and elsewhere under the style and 
firm aforesaid ” and inter alia’ it authorizes 
them to contract, buy or sell goods and mer- 
chandise; and then, after reciting many powers 
which he places in the hands. of attorneys, 
there is a proviso limiting their powers in 
these terms; “ nothing herein ‘contained shall 
be deemed to authorise my said attorneys or 
attorney to speculatein gunnies, opium sharey 
or exchange or to become sureties or surety 
for or in any way guarantee the debt or 
liabilities of any person or firm.” Now, in 
the present case, there is evidence to the 
effect that the entering into forward contracts 
in the sugar trade is part of thé business 
of the general merchants. There is evi- 
dence that, in fact, the defendant’s firm 
was accustomed, in Calcutta at any rate, to 
enter info such contracts. There is the evi- 
dence of the present Manager that, with rese 
pect to forward contracts .made by Misree 
which resulted ina gain, he has keen en- 
deavouting to realise, for the benefit of the 
defendant, the gain. It is only apparently 
with respect to those which resulted. in the 
loss that the defendant’s firm has repudiated 
the authority of Misree. It is true that there 
is no evidence as to whether the defendant 
usually makes forward contracts in his trade 
at Singapur but it isa very significant fact 
that Kashim Ali the Manager sent to Cal- 
cutta, it is stated, to succeed Misree, is un- 
able to say what the course of business at 
Singapore is and, if the power-of-attorney is 
construed in the way in which the defendant 
says it ought to be construed, it results in 
this absurdity that although Kassim Ali ig 
sert to Calcutta with *authority to carry on 
busines¢ as it is carried on at Singapore, he 
is not given any intimation as to the way 
in which the business at Sirgapore is carried 
or. That, in my view, reduces the matter 
to an absurdity and I have no doubt that the 
Managers appointed under the power-of at- 
tcrney were authorised to carry .on .business 
of general merchants in the wayin which it 
was actually carried on in Calcutta and in 


at 
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course of that business, they wero authorised 
to make contracts such as that in the present 
suit. The second contention, therefore, that 
the contract was made without the defend- 
ant’s anthority, fails. 

Now, the third question is one which, to my 
mind, is rather mure difficult. The evidence is 
that the plaintiffs called upon the defendant 
to take delivery of 150 tons of sugar from 
the Port Csmmissioner’s warehouse, at 
that warehouse the plaintiffs had a large 
quantity of sugar in bags, a great deal 
more than snfficient to satisfy the con- 
trast which they had with the defendants, 


. It is admitted that no particular bags were 


selected for delivery to the defendant but 
that the course of business was for the defend- 
ant to pay for the sugar he was prepared to 
take, and on payment, to obtain a delivery 
order. On presentation of the delivery order 
at the warehouse sufficient bags to meet the 
delivery order would be taken out of the 
bulk lying in thé warehouse and then and 
there delivered to the defendant. Tt is con- 
ceded that in this case no particular bags 
were selected from the bulk because the de- 
fendant failed to pay for and obtain a de. 
livery order for the balance of 125 tons as 
he was bound to do. The plaintiffs sold off 
125 tons ont of the bulk and now claims to 
charge as against the defendant the difference 
in the price at which they sold this quantity 
and the price the defendant contracted to 
give. Oa one sida, it is contended that the 
circumstance that no goods had been appro- 
priated to the contract makes no difere ce, 
the sale baing held under the condition in the 
contract. On the other side, it is contended 
that as no bags had ever been tendered or 
set apart for the purpose of satisfying this 
particular contract there is nothing to show 
that the bags sold by the plaintiffs were tho 
actual bags that the defendant ought to have 
taken and, that being so, the defendant 
says that. the plaintiffs are not entitled 
to recover the difference between the two 
sales but they say the measure of damages is 
the difference between the market price on 
the date of the breach and the contract price, 

The cases which have been cited during 
the argument do mot bear on the question 
because in each ense the goods of which the 
buyer had refused to take delivery had been 
ascertained. Im this particular case they had 
not been ascertai: ed, If they had been ascer- 
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tained or if there had been a tender of.. a 


particular parcel of goods.to satisfy the con- 


tract no difficulty would have arisen. : : 
On the whole, (have come to.the conclu- 


sion that the defendant’s contention, on this, 


point is the correct one. The clause in the 
contract giving a power of re-sale refers to the 
goods covered by the contract and until. the 


particular goods to be delivered in accordance. 


with the contract have been ascertained, there 


js nothing to which the power of re-sale under 


the contract can attaeh. 


‘But inasmuch as my view on this point in, 


no wise affects the merits of the case or the 
plaintiff's right to recover, assuming that the 
market has gone against the defendant, I-do 
not think it right to dismiss the case. 

The measure of damages is 
between the market price and the contract 


price of the sugar at the date of the breach., 
The latest date, as disclosed in the correspond- ` 


ence on which the defendants could have 
delivered, was Oclober 20th. > he 
There must, therefore, be a reference to 
_ascertain the market price of the undelivered. 
portion of tke 150 tons on October 20th 


and the plaintiff will be entitled to judgmett.- 


for the difference between that sum and the 


of the two. 


The plaintiffs will get a costs of action 
on seale No. JI. 


CALCUTTA. HIGH CCURT, 
Civin Ruve No. 5454 or 1910. 
March 28, 1911, 

_Present:—Mcr. Justice Mookerjee and 
Mr. Justice Caspersz.. 
CHANDRA SEKHAR PROSAD. SINGH | 
— PETITIONER 
< versus 

HARI HARENDRA SAHI—Orrogire ; 

Pasty, ; 

` Receiver—Morigage swit—Mortgagor. taking money 
from Receiver as accommodation loan—Refusal to pay 
—Power of Court to compel payment. 

“A Receiver was appointed in a mortgage suit from 
whose officer the judgment-debtor took a sum of 
money as accommodation loan out of the funds of 
‘the Receiver in his hands. The officer was dead 

- dnd, the judgment-debtor refused to re-pay the 
amount: 

Held, that the Court had power to direct he 
judgment- debtor to deposit the money in Court 
Within a fixed time; and thatin default of such de- 
posit the Reteiver was entitled to exccute the’ order 

.of the Court as a decree. 
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. the sum of Rs. 


the difference 


“the judgment-debtor. 
contract price if the latter sum is the larger . 


“due. 


. 1910, Rs. ` 


[i914 l 


. Rule to show cause why the opposite party - 
should not refund to the petitioner (Receiver) - 
1,390 (pending the mortgage ' 
suit.in the Court of the Sub Judge of Sarun) 
as having been paid-on his account to his 
agent by: Sidh Nath Panday, officer of the: 
Receiver: 

Babus’ Mohendra Nath Roy, Nabin Chandra- 
Bardulo and Rajeswari .Prosad, for the Peti- | 
tioner.. . i 

Maulvi Muhammad Mustafa Khan, for the 
Opposite Party.. . 

Judgment.—The question fasod. in 
this rule is one of some nicety and apparently 
of first impression in so far as the Courts of 
this country are concerned. Babu Chandra 
Sekhar Prosad Singh, a Vakil of this Court, 
was appointed Receiver by the Court in a 
mortgage suit. He submitted his accounts’ . 
under rule 3 of Order XL of the Code; and, 
at the-same time, intimated that he was 
unable to pay into Court a sum of Rs. 1,390 
which had been realised by him but had-been 
taken .from his officer by the judgment-. 
debtor. who refused to re-pay the amount. 
He, therefore, sought the assistance of the 
Court with a miento recover this sum .from- 
The rule now under 
consideration was tkereupon issued upon the 
judgment-debtor calling upon him to show 
cause why he should not refund this sum of 
Rs. 1,399, 

The judgmert. debkar does lot dispute that 
he has taken this sum. But he alleges that 
he received frem the officer of the Receiver, 
a sum of Rs. 1,600 and returned to ian 
Rs. 949-3-3 so that he is liable to refund 
only the difference, namely, Rs. 650-12-9: 
But an'examination of the account book of 
the judgment-debtor, produced by himself, 
shows, that on 25th September 1909,-he took 


| fromthe Receiver throvgh his officer, Sidh Nath 


Panday, the sum of Rs. 1,600 as a temporary 
loan. ‘It is thus manifest that he is bound to 


_refund the whole of Rs. 1,600 to the Receiver, 


The Receiver, however? admita that not ‘the 
whole of this sum but only Rs. 1,399 is ‘still 
But the judgment-debtor has invited 
our altention to an entry in his own acgount . 
books io the effect that on the 6th March 
94¢-3.3- was paid ‘to Sidh Nath 
Panday. The Receiver denies the: truth of 
this entry, and on his behalf an affidavit has 
Deen filed to the effect that from. before: the 
6th March. 1916, Sidh Nath Panday was. in 
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Caleutta and could not possibly have re- 
ceived the sum alleged to have been made 
over to him. Sidh Nath Panday is now 
dead, and we are not ina position to decide 
whether this sum was paid to him or not. 
But as, on the face of the account book of the 
judgment-debtor, it.appears that thetemporary 
loan was taken for purposes of accom- 
modation from the funds of the Receiver, it 
was his duty to pay back that money into 
the handg:of the Receiver himself: and the 
Court cannot recognise a.payment alleged to 
have been mude to any other person, Under 
these circumstances, we must direct the 
judgment debtor to pay the Receiver 
Rs. 1,390. es ; 
No question can possibly arise as tc the 
power of the Court to make an order of this 
description. The Receiver is ‘an officer of 
Court, Under orders of the Court it is his 
duty to collect the’ income of the property in 
litigation and to bring the money into Court 
to the credit of the suit, to be applied as the 
Court may direct. It is the plain duty of 
the judgment-debtor not to intercept any 
portion of this-snm. If, therefore, as a 
matter of fact, any part of the income has 
found its way iuto the hands of the judzment- 
debtor and is improperly retained by him, 
the Couré has ample jurisdiction to compel 
him to refund the same to the Receiver. As 
instances of cases in which a Cours has inter- 
fered, by summary process, to require 
restoration of the property (or recovery of 
value thereof) abstracted from the possession 
of the Receiver and wrongfully retained, 
` reference may be made to Erie Rail Road Oo. v. 
Heath (1) ; In re Day (2); Schuldz v. Lupt (3) 
and Parkar v. Peacock (4). IE the contrary 
“view were adopted, the discharge of the duties 
' of the Receiver under the direction of the 
Court would be imprac:icable. We direct 
accordingly that the judgment-debtor do, 
within one month from this date, deposit in 
this Court to the sredit of the Receiver the 
sum of Rs. 1,390. If he fails to do so, the 
Receiver will be at liberty to execute the 
order of this Court as a decree held by. him 
` against the judgment-debtor, Hari Harendra 
Sahi, ‘and in that contingency, he will be 
entitled to recover the sum with interest 
(1) 8 Fed. Cas. 762. 
(2) 34 Wis. 638. 


(3) 77 N. Y. Sup. 493. 
(4) 30 L. T. N. S. 453, 
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at 12 per cent. per annum from the 25th Sep- 
tember 1909, up to the date of realisation. 
No interest, however, will be charged if the 
money.is deposited within one month from 
this date. 

We may add that if the judgment-debtor 
has any claim against the estate of Sidh 
Nath Panday for money proved to have been 
paid to him, hehas his remedy by a suit ina 
Court of conipetent jurisdiction against his 
representatives, 

The rule is made absolute to this extent. 
There will be no order for costs. 

Rule made absolute, 





CALCUITA HIGH COURT. 
Seconp Ciyit Apear No. 271 or 1908. 
April 12, 1911, 

Present: —Mr. Justice Coxe. 
KRIPA SINDHU ROY—Puatntiry— 
APPELLANT 

` versus 


BANCHA NIDHI MAHANT'! AND OTHERS] 


—DERENDANTS— RESPONDENTS, 

Act VIII (B. C.) of 1865, s. 6 —“All costs of prozess” 
— Whether include costs of execution —Saie in ewecution 
of rent-decree —Some of costs entered in sale proclamation, 
not really due, effect of —Unreyistered purchaser — 
Title —Superiority—Pus chaser at rent sale. 

The words “all costs of process” in section 6 of Act 
VIII B. C. of 1865 are quite wide enough to include 
costs of execution. such, for instance, as the fees 
necessary for the issue of an attachment or a sale- 
proclamation. 

If the plaintiff-judgment-debtor ina sait to set 
aside a sale for arrears of rent, succeed in proving 
that some of the coats of process enterel in the salo 
proclamation was not really due from him, the salo 
which followed in porfect good faith on that sale- 
proclamation cannot be regarded as null and void. 

An unregistered purchaser of a tenure cannot set 
up his title against a person purchasing ata sale of 
the tenure for arrears of rent,and cannot succeed in 
2 suit for possession or for a declaration that the salo 
was collusive. 

Sham Chand Koondoo v. Brojo Nath Pal, 21 W. R. 9 b; 
Kristo Chunder Ghose v. Raj Kristo Bandyopadhya, 12 
C. 24; Palit Shahu v. Hari Mahanti, 27 C. 159; Niladri 
Mahanti v. Bichitranand Roy, 6 Ind. Cas. 603; 37 0, 
823; 14 ©. W. N. 963; 12 0. D. J. 158, followed. 

Sheik Afzwl Ali v. Lalla Gurnarain, @ W. R. Act 
X Rulings p. 59, doubted. 


Appeal from the decree of the Sub-Judge 
of Guttack, dated December 14:h, 1908, 
modifying that of. tho Munsif of Puri, dated 
August 17th, 1907. 


Babus Provash Chandra Mitter and Susil 
Madhab Mallik, for the Appellant, 
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Babu: Upendra Narain Mukherji,- Janaki 
Nath Pal and Birbhushan - Dutt, for ther Re-. 
spondent., - 

Judgment.—tThe plaintiffs .in- this 
case were the unregistered purchasers of a 
certain tenure. This tenure was sold by the 
whole body of the landlord, for the arrears of 
rent due upon it and purchased by defendant 
No: 1.- The plaintiffs-brought this snit to 
set aside the sale on:severals grounds oS 
ing that of fraud. 

The suit has been.dismissed by the Gitte 
below and the plaintiffs: appeal. 

It appears. that. the plaintiffs deposited 
Rs. 61 odd on the 27th. of June 1905.: An 
application for execrtion had been filed on the 
9th: June 1905 before the Collector which was 
transferred to the Deputy Collector for dis- 
posal on the 29th of June. The rent-suit 
and the decree in execution of which the 
sale was made had taken ‘place: in the -Court 

of the Deputy Collector. It is stated that this 
sum of Rs. 61 odd was all that was due under 
ihe decree exclusive of the execution : : costs, 
This, if I understand him aright, appeais 
to be the view of the Munsif. 

The first point raised on behalf of the ap-- 
pellants is that the execution costs were not 


payable under section 6 of Act VIII of 1865 . 


and that consequently they were not bound 
to pay anything more than this sum of Rs. 61 
odd. I do not think that this contention can’ 
be'’sustained. The words in section Gare as 
follows: “If the sum due under the decree, 
together with: interest to date of payment 
“and all-costs of process, be paid into Court at. 
any time before the sale commences such sale 
shall not take place.” The words “all cosis 
‘of process” are quite wide enough to include 
execution, such, for instance, as the fees neces- 
sary for the issue of attachment or sale- 
proclamation. 

The second point taken is that on the date 
when this sum of Rs. 61 odd was paid that 
was all that was due under the decree, inas- 
much as the application for execulion did 
1.06 come to {he Court of the Deputy Collec- 
tor until the 29th of June 1905, .that is to 
say, two days after this deposit was made. ‘It 
is urged that asthe suit was disposed of by 
the Deputy Collector the landlord should 
not have filed tke application for.execution in 
the Collector’s Court and, that the plaintiffs 
cannot be regardcd‘as havirg been liable on 
the 27th June to` ray any ccsts which 
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might have beensincarred in another Court: - 


Tam rather doubtful whether] am entitled 


t 


in secoud appeal to deal with -this point atb all; - 
Thefinding at which the learned Subordinate- 


Judge arrives is that the plaintiffs have nob 
proved that the deposi was sufficient to 
cover the decretal: debt with interest and 


„costs of process as laid down in section-6 of 


Act VIII of 1865. The learned-Subordinate- 


Judge: has not apparently come to any find- 


ing as to whether the sum deposited ` on- the - 
27th: June covered all that was due- from’ ‘the- 
plaintiffs exclusive of the- execution costs. : 


But, even assuming this in favour of the plain- 
tiffs, I- cannot bold that- the ' plaintiffs- are 
entitled to succeed on ‘this merely technical 
ground. It appears tobe the practice for all 
suits and applications for execution to -be 


-filed-in the Collector’s Court and to be made. 
over by the Collector to the Deputy Collector. 


for disposal. This is what was done apparent- - 


ly:in the present'- case. Jiven supposing for 
the sake of argument, and only for the sake 
of drgument,. that the plaintiffs for this 
technical reason,-were not liable to pay more 
than:Rs.6l-odd on the 27th of June, ib does 


not seem-to me thatsection 6 affords them’ 


any.,protection. I. have already quoted: the 
terms of seciion 4, They are to the effect 
that all costs of process must be. paid in 


Court te prevent the sale taking place. In- 


the--present case the execution continued, 
The-sale proclamation presumably was issued 


siating what costs weré-due including the’ 


costs:of execution. Jthink it impossible to 


-hold that because the plaintiffs might suc- 


ceed'in proving that some of the costs of pro- 
ce-ss so entered was not really due from them. 
the sale which followed in perfect good faith 
on that sale proclamation must -be regaided 
as null and void. There is no doubt that at 
the time when the sale was held these costs 
had been. incurred. 
there may be some doubt as to the plaintiffs’ 
liability for them, that would not, in my 
opinion, justify as against an innccent pur- 
chaser for-value the setting aside of the sale. 

The thiid point taken is that the judgments: 
of the Ceurts vclow are insufficient on the 
question of fraud. Both the Courts aré clearly 


Even assuming that: 


of opinion that there is no vestige of dis- - 


honesty or fraud in the present case. My at- 
tention has been invited to the allegation of 
fraud: wade in the plaint. But. with respect 


to this the Munsif observes,— ‘In this case, - 


| 


y 


-be based. 
_of the section I shall have considerable hesi- 


- decree was for 
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however, the execution proceedings were not 
fraudulent; the only thing attempted to be 
shown is that the decretal money had 
been deposited before the execution was 
taken out; and as regards the facb which 
would be of the first importance in es- 
tablishing an allegation of fraud of this 
nature, namely, the service .of the sale 
proclamation, he says “he (the plaintiff) 
has not endeavoured seriously to get it prov- 
ed that no sale proclamation was published ” 
It is clear, therefore, that the plaintiffs made 
no real attempt in the Couris below to 
show any dishonesty on the part of the de- 
fendant and the Munsif appears to be complete- 
ly satisfied with the bona fides of the defend- 
ant’s action. l 

These findings are sufficient for the dis- 
posal of the appeal but itis necessary to dis- 
cuss the fourth point, that is, that the' Courts 
below have erred in holding that the plain- 
tiffs have no locus standi in this case. If 
this matter rested simply on the terms of 


Act X of 1859 I should feel very strongly 


impressed by the arguments of the learned 
Pleader for the appellants. But the point 
has been settled by a number of cases all I 
think ultimately based on the proviso to sec- 
tion 106 of Act X. Atleast, it is difficult to 
see on what other provision of law they-can- 
If the matter rested on the terms 


tation in holding that the proviso was in- 
tended io operate beyond the limits of the 
section to which it is attached. But the 
decisions on this pointgo considerably beyond 
section 106 and no longer leave it open to me 
to hold that the plaintiffs can maintain the 
suit. The tirst case to which I may refer is 
that of Sham Chand Koondoo v. Broo Nath 
Pal (1), in which it was held that an un- 
registered purchaser of a tenure could not 
seb up his title against a person varchasing 
at a sale of the tenure for arrears of rent. 
Then comes the casa of Kristo Chander 
Ghose v. Raj Kristo Bandyopadhya (2). A 
distinction has been dr&wa between the case 
of a plaintiff who attacks a sale in execution 
of a decree for the whole rent and one who 
attacks a sale in execution of a decree for a 
share of the rent. In the case cited the 
a. share of rent and the 


learned Judges 
(1) 2L W. R. 94. 


(2) 12 O. 24, 
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(3). 


. auction- purchaser. 


held that, that being | 
l < 9., L Ty 158; ' 
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so, the plaintiffs were not precluded by the 
‘factthat their names were not registered from 
suing to recover the tenure. But, at the 
same time, they followed the case of Sham 
Shand Kundu v. Brojo Nath Pal (1), by which 
they held it was established that if a sale 
takes place in a rent-suit brought by.and 
against proper persons, and the sale be of 
the tenure, the unregistered transferee has 
no title as against the purchaser. Then 
comes the case of Palit Shahu v. Hari Mahanti 
That was acase of a sale of decree for 
a share of the rent. But even there: the 
learned Judges held that an unregistered pur- 


‘chaser had no locus standi against a subse- 


quent auction purchaser. Finally, we come 


‘to the case of Niladri Mahanti v. Bichitranand 


Roy (4). There the learned Judges held'that 


“an unregistered purchaser cannot attack the 


title of an auction-purchaser under sec- 
tion-105 though he can attack the title of a 
purchaser under section 108; and in dealing 
with the case of Palit Shahu-v. Hari Mahanti 
(3), the learned Judges apparently hold that 
that case would have been rightly decided 
if, as a matter of fact, the anction-purchaser 
attacked in that case had been one under sec- 
tion 105, 

It has beén strenuously argued cn behalf of 
the appellants that this is not a case for re» 
covery of posséssion of the holding against 
the auction-purchaser but one to declare the 
sale invalid. Much reliance has been placed 
on the remarks of the learned- Chief Justice 


in the case, which I have already quoted, on 


page'830. But these remarks, if I understand 
them aright, deal with auction-purchasers 
under section 108. This seems to be clear 
from the reference in them to the caseof Kristo 
Ciunder Ghose v. Raj Kristo Bandyopadhya (2). 


.Later on the learned Chief Justice says inthe 


clearest terms that when a case comes within 
the scope of the proviso to section 105, Act X 
of 1859, the plaintiff has no locus standi. 


.The remarks of the learned Judges in the 


case of Kristo Chunder vw. Raj Kristo (2) to 
the effect that an unregistered transferee 
obtains a title must also be read together 
with the remark that he cannot attack an 
And in the case of Palit 
Shahu v. Hart Mahanti (3) to which I have 


already referred, the suit was not to recover 
(3) 27 C. 789, 
(4) 6 Ind. Cas. 605; 370,823; 14 C, W. N 905 12 
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possession from the auction-purchaser but 
for a declaration that the sale was collusive 
and, therefore, null and void, precisely as is 
the case in the present suit. 

No doubt, the old case of Sheikh Afeul Ali 
v. Lalla Gurnarain (5) is very strongly in 
the plaintiffs’ favour. Jt has been suggested 
that, having regard to that decision, I 
should send back this case to be tried by 


the Division Berch. Butif there is really a. 


conflict between the decisions of two Full 
Benches, a Bencii would be-in no better 
position than I am myself in dealing with 
.the matter. It appears to’me-that, having 


regard to this long stream of? cases in- 
-cluding a decision of a Fyll Bench I 
am bound to hold that the authority 


of the decision in Sheskh Afznl Ali v. Lalla 
Gurnarain (5), must now be regarded as 
shaken. . , ; 

It appears to me, therefore, that the 
pcints taken òn behalf of the appellants 
fail, and the appeal must be dismissed with 
costs. 


. Appeal dismissed. 
(5) 6 W. R. Act X, Rulings p. 59. 


PUNJAB CHIEF COURT. 
Seconp Civi APPRAL No. 688 cr 1910. 
June 6, 1911. 

Present:—Mr. Justice Johnstone. 
AUTAR SINGH—Derenpant—AFPELLANT 

Re versus | 
SURAIN AND ANOTHER— PLAINTIRFS— 


RESPONDENTS. : 

Turisdiction of Civil or Revenue Court—Partition 
suit regarding land—Question of title involued—Proper 
procedure—Punjab Land Revenue Act (XVII of 1887), 
Chap. IX, ss. 117, 158 (xvii). 

_A suit for the partition of Jand is cognizable only 
by a Revenue Court, notwithstanding that, upon the 
dofendant’s plea, a question of title arises. In so far 

‘as the claim for partition is concerned, the jurisdic- 
tion of a Civil Court is clearly excluded by law. 
A suit for partition must in the first instance be 
instituted in the Revenue Court and if that Court in 
' taking the pleas of the defendant, finds a question of 
title involved in the case, it may refer a party to the 
Civil Court for a decision on the, question of title or 


it may resolve itself into a Civil Conrt and hear and, 


decide that question. The function of a Civil Court 
in partition cases is simply to decide the question of 
title pure and simple. 
Second appeal from the order of the Di- 
- visional Judge, Amritsar Division, dated the 
31st March 1910, reversing that of the Extra 
Assistant Commissioner and Munsif 1st Class, 
Amritsar, dated the 80th November 1909, 
returning tre plaint, ca 
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Mr. Duni Chand, for the Appellant. 
Mr. Mul Raj, for the Respondents. 


Judgment.-—In this case the plaint- 
deferdant for possession by 
partition of 54 kamals, 9 marlus of land out of 
a total of 81 kanals, 14 marlas. The de- 
fendant pleaded that the plaintiffs were only 
entitled to } and not 2/8rds of the land, but 


„also objected that the suit was one for a 


Revenue Court. The first Court agreed 
with the defendant on this latter point and 
returned the plaint for presentation in a 
Revenue Court. The plaintiffs appealed to 


‘the learned Divisional Judge who took the 


opposite view. He held that, inasmuch as 
the whole dispute is whether the plaintiffs 
are entitled to a pagwand or to'a chundawand 
share, therefore, the suit was cognizable by 


‘a Civil Court, being concerned with a ques- 


tion, of title. The defendant has now come 
up to this Court with a revision petition 
under clause (b) and this has been admitted 
as a-further appeal. i 

There can be no doubt whatever that the 
order of the first Court was tbe correct one. 

The relevant portion of section 158 (ærvii) 
of the Punjab Land Revenue Act runs as 
follows: — 

“A Civil Court shall not- exercise jurisdic- 


` tion over any of the following matters, 


namely:— F 

“Any clf ,mfer partition of an estate holding 
or tenancy, not being a question -as to title 
in any of the property of which partition is 
sought”. : s 

Now here the plaintiffs are claiming a 


_ partition of a holding and though, upon the 


defendant’s plea, a question of title arises, the 
exclusion of the jurisdiction of the Civil 
Court in so far as the claim for partition is 


‘concerned, is clear. 


If the learned Divisional Judge bad 
studied Chapter 1X of the Punjab Land 
Revenue, Act and especially section 117 and 
the following sections he would have under- 
stood that, in a case of land falling within ` 
the purview of the Act, a suit for partition’ 
must always be instituted in the first instance 
in the Revenue Court. The Revenue Court 
takes the pleas of the defendant, asd if it 
finds a question of title involved in the case, 
its course is clearly laid down in section 117 


-of the Act, 2. e., it may refer a party to fhe 


Civil Court for a decision on the question of 
title, or it may resolve itself into a Civil 


` 


Vol, X] 

RAM NARAYAN V. JAGDEO MISIR. 
Court and hear and decide that questieu. 
In my opinion it can never have been the 
intertion of the Legislature that a Civil 
Court should .take cognizance of a suit for 

partition whenever any question of title was 
raised:in such suit, The function of the 
Civil Court in partition cases is simply to 
‘decide the question of title pure and simple. 
The Counsel for the respondents tries to 
‘contend that his clients did not ask for 
actual partition but only for joint possession 
in accordance with certain shares; but this is 
quite out of keeping with the wording of 
the plaint. The rulings in Fuzaldad Khan v. 
Ata Muhammad (1) and Sundar v. Wazir 
(2) referred to by him in argument seem 
to me to be quite irrelevant in the present 
connection. 
For these reasons I accept the appeal, seb 
“aside the order of the learned Divisional 
Jadge and direct that the plaint be returned 
to the plaintiffs for presentation in the 
Revenue Court. 
The plaintiffs should pay the costs of the 
defendant up to the present date. 


(1) 99 P. R. 1903; 46 P. L. R. 1906. 
(2) 144 P. R. 1907. 


ALLAHABAD HIGH COURT. 
First CIVIL APPEAL From ORDER No. 17 
| oF 1911. 
May 29, 1911. 
“Present:— Sir George Knox, KT., Judge, and 
Mr. Justice Piggott. | 
RAM NARAYAN DUBE anv ANOTRER— 
DEFENDANTS— APPELLANTS 
TETSUS 
JAGDEO MISIR AND OTHERS—PLAINTIFFS—- 


h RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. XFI, r. 10 
and 0. XVII, rr. 2 and 8—- Witnesses cited by a party not 
‘appearing—Court’s power to issue arrant of -arrest— 
Default in appearance—Power of Court io proceed to 
decide the case. 

Where the witnesses cited by a party fail to appear 
without lawful excuse and tho party concerned does 
not apply to the Courkio act under Order XVI, rule 
10, clauses (2) and (3), but the Court hasreason to 
believ® that the evidence of the witnesses is material, 
the Court would exercise a sound discretion by itself. 
` putting in force the powers entrusted to it by 
the said provisions. ` 

Whero ihe witnesses cited by a party do: not 
appear in Court on the fixed date, the Court ought 
not to proceed under Order XVII, rule 3, nor should 
the party be considered to have committed a default in 
appearance within the meaning of rule-2; Order XVII. 


INDIAN CASES. ° 


(1891), 


bog 


Dulhin Sonrai Kuari v. Audhan Singh, A. W. N. 
112; J. G. Bachman v. Lal Beharee Pandey, 
13 W. R. 324; Lnchmun Songh v. Chokowree Singh, 
25 - W. R. 154, distinguished. 


First appeal from an order of District 
Judge of Jaunpur, dated the 15th December 
1910. 

Mr. Ghulam Majtaba, for the Appellant. 

Mr. Muhammad Ishaq Khan, for the Re- 


spondent, 


sudgment.—wWe find ourselves un- 
able ‘to support the order passed by the 
learned District Judge in this case on the 
grounds taken by him. The ruling which 
the learned Judge professes to follow, name- 
Jy, Dulhin Sonraj Kuari v. Audhan Singh 
(1) differs in circumstances materially from 
the case befere us. The parties were present 
in Court on the 24th of April 1910, 
the day fixed for the first hearing. The 
witnesses, too, were in attendance on that day 
so far as we gather from the order 
sheet. On that day, the parties expressed a 
desire to compromise the matter in dispute 
between them and the Court very properly 
granted time for this purpose. It, however, 


< directed the parties, if they found themselves 


unable to come to terma, to present them- 
selves again in Court with evidence on 
the 27th May 1910. They were unable to 
agree. On the 27th of May 1910 the parties 
Were present in Court, but the witnesses 
for the plaintiffs, although summoned to 
appear on that date, had not appeared in 
Court, although the time fixed for the open- 
ing of the Court and for their attendance 
had passed by a considerable interval. The 
plaintiffs’ Pleader appears to have stated 
to the Court that the witnesses were com- 
ing but neither then nor afterwards was 
any application fer adjournment putin on 
the part of the plaintiffs, nor did the 
plaintiffs apply to enforce tke aliendance 
of the witnesses. The Court went on to 
deal with the case under Order XVII, 
rule 8, and proceeded to decide the suit 
forthwith against the plaintiffs. The plain- 
tiffs appealed to the District Judge. Tho 
District Judge dealt with the case as though 
the plaintiffs had made a default in appear. 
ing and, setting aside the order of the Court 
of first instance, directed that Court to 
restore the suit to its file to be disposed 
‘of anew according to law. His procedure 


was in error. There had been-no default 
(1) A. W. N. (1891) 112. 
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on the part of the plaintiffs. Atthe same 
time, the Court could by reference to its 
file and, no doubt, did so réfer and fird 
_ that the plaintiffs used due diligence in 
causing their witnesses to be summoned. 
It might fairly have presumed from the fact 
that the witnesses bad twice been sum- 
moned by the plaintiffs that the evidence 
of such witnesses was material, that the 
` plaintiffs deemed it material and fully in- 
tended to have put it before the Court but 
were prevented by the non-appearance of 
the witnesses. It is contended by the de- 
‘fendants-appellants ihat when this stage 
had been reached the plaintiffs, if in earnest, 
ought to have applied to the Court to enforce 
the power given to the Court by,Order XVI, 
rule 10 clauses (2) ard (3). But it is a 
matter of experience that the parties, who 
have cited witnesses and who when such 
witnesses do not appear, proceed to put them 
to ihe indignity of arrest or prcclamation, 
aiterwards find such witnesses very un- 
willing to give evidence on behalf of the 
persots who have thus acted. We think 
that, under the circumstances, the Court, 
which certainly had reascn to believe that 
the eviderce was material and tat the 
witnesses were failing to attend so far as 
it could then judge without lawful ex- 
cuse, would Fave exercised a sound dis- 
„cretion in putting in force the powers 
entrusted to itby Order XVI, rule 10, clauses 
(2) and (8) of the Code of Civil Procedure. 
Our attention was called to certain rulings 
of the Calcutta High Court passed under 
the previous Code of Civil Procedure, name- 
ly, Mr. J. G. Bachman v. Lall Beharee (2) 
and Lachmun Singh v. Cholowrce Singh (8). 
It was urged-that there is considerable 
difference belween the present Code and 
the previous Ccde so far as the duty 
cast on the Court in this mattter is con- 
cerned. As we read the present Ccde, 
we think that the present Code leaves the 
Court a discretion to proceed at once when 
witnesses have failed to attend if, from 
any circumstance before it, it has reason to 
believe that the evidence of such defaulting 
witnesses is material and that the witnesses 
are defaulting. It would be for the wit- 
nesses to show that their absence rested 
< on lawful excuse. lt is urged before us that 
. - (2) 18 W. R. 324. 
(3) 25 W. R. 154. 
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where a number of witnesses have been cited, 
it would be casting too great a burden 
on a Court to proceed against all who might 
bave defaulted. The probability is,that in 
such a case the Court would of itself see 
that the evidence of all such witnesses 
is not material. The Court can generally 
make a shrewd guess where witnesses have 
been unnecessarily summoned. In any case, 
a discretion is allowed by law. We think 
that the Court should have proceeded under 
Order XLI, rule 27 to direct the admission 
of fresh evidence and under Order XLI, 
rule 25 to refer the issues, which in this 
case had never been really tried, for trial 
to the Court of first instance directing 
that Court-to return findings. We so far 
allow the appeal as to make corder just 
pointed out. Costs will abide the event. 


Appeal ullowed. 





CALCUTTA HIGH COURT. 
MISCELLANEGUS Crvin ApprAL No. 31 
or 1911. 
May 22, 1911. 
Preseni:—Mr. Justice Holmwood and 
- Mr. Justice Teunon. 
JANNATUNNESSA BIBI—Ossector— 
APPELLANT 
versus 
HAFIZ-U D-DIN— PETITIONER— 
RESPONDENT. 

Muhammadan Law— Guardianship—Mother’s right ta 
be guardian of minor children—How defeated. 

The rule of Muhammadan Law is strict and the 
mother’s right tothe guardianship of her children 
can only be defeated on proof of gross and open 
immorality, 

Where it is found that a mother was divorced by 
her husband because she was in the habit of going 
out in the evening and neglecting her children, and 
refus:ng to cook for him but that since her divorce 
she has livedina hut in a respectable quarter, be- 
longing to her husband, and has supported herself 
and her family by keeping cows and selling milk, 
and that she is now an elderly woman: Held, that 
she should have the custody of her children, the boy 
until he arrives at the age of seven and the girl until 
sbe reaches the age of puberty. 

Appeal from the order of the District Judge 
of 24-Parganahs, dated January 18th, 1911. 

Mr. <Ashgar, Counsel and Babu Sarat 
Chandra Mukherjee, for the Appellant. 

Mr. A. Rasool, Counsel, and Maulvi Nur- 
ud-din Ahmed, for the Respondent. 

« udg ment.—tThis is an appeal frem 
the order of the learned District Judge of 
24-Parganahs removing two children under 


“and; 
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the age of 7 from the castody of their 
movher and appointing their father as 
guardian. . We are of opinion that this order 
is not to be supported on the ground that 


PARSGRAM MAHARAJ, 


.the rule of Muhammadan law is strict and. 


that the mother’s right can only be defeated 
by proof of what is termed by Wilson “gross 
and open immorality”. It 
Mr. Ameer Ali in his book says, one of the 


. qualifications necessary for the purpose of 


the rights of Aézanaé is that she should be 
of good moral conduct. But the case which he 
cites in support of that which is also cited by 


Baillie, Abas? v. Dunne (1), clearly lays down - 
..that .the wickedness which disqualifies a 
. mother for the custody of her child is such 
.a8. may be injurious to it as zina, or theft, 


or the being a professional singer, or mourner, 
@ person is uot worthy to be 


trusted who iş continually going out and 


leaving her child -hungry. 


` 


mollah. 


-living in a hut, 


Now the evi- 
dence is that of the husband and that of the 
The husband says,—some years ago 
this lady was in the habit of going out in the 


. evening and neglecting her children and she 


then refused to cook for him. So he divorced 
her. But since her divorce—-she has been 
in a respectable quar- 
ter, . belonging to her husband and has 
been supporting herself and her family by 
keeping cows and selling miik. . The Mollah is 
vague in his statements and has never been 
inside her house, 
she has appeared ‘before us in Court and we 
certainly think her not in the least likely to 
lead an immoral life. There appears to us, 
therefore, to be no reason whatever why she 
should not have the custody of her minor 
children, the boy until he arrives at the 
age of 7 and the girl until she reaches the 
age of puberty. 

We set aside the order of the learned 
District Judge and direct that the mother be 
appointed guardian .of the persons of the 
children. ‘The boy will be delivered to the 
mother in pursuance of this order. 

As the appeal has sugceeded, no order need 
be passed on the rule. The appellant is 
entitled to her costs. 


fee at 2 gold mohurs. 
(1) YA. 598. 
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is true that 


She isan elderly woman 


We fix the hearing | 
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CALCUTTA HIGH CUURT. 
_ APPLICATION FOR REVIEW OF JUDGMENT IN 
S. A. No. 153 of 1911. 
May 8, 1911. 
Present:_~Mr. Justice Coxe and 
Mr: Justice Teunon. 
MAROCHIN AND orHers—FLaintirrs— 
APrPELLANTS— PETITIONERS 
versus 
PARSURAM MAHARAJ—Derenpanr— 
Responpext— Opposite Party. 
Decree—Suit to set aside decree on ground of fraud 
— What plaintif should prove—Fraud practised upon 


Court—Dishonesty of ciaim, 
-Inasuit toset aside a decree on the ground of 


. fraud, the plaintiff must prove that the decree was 


obtained by some fraud practised upon the Court. 
The dishonesty of aclaim on which a plaintiff obtains 
a decree, after following strictly and honestly the 
procedure laid down for the trial of suits, cannot 
justify the setting aside of the decree in a subsequent 
suit. 

Therefore, if the plaintiff cannot prove that a 
decree was fraudulently obtained, he cannot succeed 
whether the original claim against him was true or 
false. g 

Application for review of judgment passed 
by Mr. Justice Coxe and Mr. Justice Carnduff 
on March. 3rd, 1911, summarily dismissing 
the Second Appeal No. 153 of 1911 under 
Order XLI, rule 11 of the Civil Procedure 


Code. 

Babu Harendra Narain 
Indu Bhushan Bramhachart, 
tioners.” 

Jsudgment,—This is an application 
for review of an order dismissing an appeal 
summarily under Order XLI, rule ll. The 


Mitra for Babu 
for the Peti- 


-appeal arose out of a suit to set aside a 


decree on the ground of fraud. The lower 
appellate Court dismissed the suit on the 
ground that the plaintiff had failed to show 
that the decree had been fraudulently ob- 
tained. It is argued that whether the decrea 
was properly or improperly obtained the 
lower Appellate Court should have gone into 
the question whether the bond on which the 
former suit was based was forged or genuine. 
In our opinion the application must fai]. If 


the appellant cannot prove that the decree 


was fraudulently obtained, he cannot succeed, 
whether the original claim against him was 
true or false. The case of Venkatappa Naick 
vy. Subba Naik (1), on which the appellant 
relies, is distinguishable, as in that case 


_ evidence was fraudulently suppressed. And 


. (1) 29 M 179; 16 M. L. J. 69. 
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the two English cases, on which the learned 
Judge relied, namely, Aboulof v. Oppenheimer 
(2) and Vadala v. Lawes (3), related to 
foreign judgments, which do not stand on the 
same fooling as the judgments of the English 
Courts. We agree with the remarks of 
Petheram, C. J , quoted in Mahomed Golab v. 
Mahomed Sulliman (4) and hold that to 
succeed in a suit of this nature the plaintiff 
must prove that the decree of which he 
complains was obtained by some fraud 
practised upon the Court in the trial of the 
suit. The dishonesty of.a claim on which a 
plaintiff obtains a decree, after following 
strictly and honestly the procedure laid down 
for the trial of suits, cannot, we think, justify 
the setting aside of the decree in asubse- 
quent suit. The application is refused. 
Application refused. 

(2) 10 Q. B. D. 295; 52 L. J. Q. B. 81; 47 L. T. 
325; 31 W. R. 7. 

(3) 25 Q. B. D. 310; 63 L. T. 128; 88 W. R. 594. 

(4) 21 C. 612. 





ALLAHABAD HIGH COURT. 
Execution First-Aprrat No. £2 or 1910. 
May 10, 1911. 

Present: —Sir George Knox, KT, Judge, and 
Mr. Justice Piggott. 

Kunwar MUHAMMAD OBAID ULLAH 
KHAN—D zcree-HOLDER—APPELLANT 
versus 
Kunwar MOHAMMAD IBRAHIM ALI 
KHAN— RESPONDENT. 

Contract Act (IX of 1872), s.11—Sale by father in 
favour of his minor son, validity of —Transfer of Property 
‘Act (IV of 1882), s. 53—Sale by father to his minor son 
—No considrration— Fraudulent transfer. g 

The sale of property by a father to his own 
minor son is invalid if no one but the father 
himself acted for the minor or settled the terms of 
the contract on his behalf. 

Navakotti NarayanaChelty v. Logalinga Chettey, 33 
M. 312; 4 Ind. Cas. 383; 19 M. L. J. 752;7 M. L. T. 
233, followed. 

Mohori Bibee v. 
referred to. . 

But if the father be presumed to have represented 
his minor son as his natural guardian and the sale is 
‘without consideration, the transaction is voidable 
under section 58 of the Transfer of Property Act. 

Execution first appeal from the decision 
of the Subordinate Judge of Aligarh, dated 
the 4th December 1969. ` 

Mr. Ghulam Mujtaba, for the Appellant. 

Mr. Abdul Raof (with him Messrs. B. E. 
O'Conor and Sital Prashad Ghose), for the 
Respondent. 


Dhamodas Ghosh, <0 ©. 639, 


Judgment.—tThis is an appeal in 
an execution case. The one and only point 
for determination is whether a certain 
sale-deed, dated November, 26:h 1898, by 
which Kunwar Umrao Khan purported to 
transfer his proprietary rights in village 
Karthala to his own minor son Mohammad 
Ibrahim Ali Khan, operated as a valid 
sale in favour of the latter. This very 
question has already been before a Bench 
of this Court in First Appeal No. 130 of 
1904 decided on March 29th, 1906. It was 
then held that there was no real sale and 
that, no valid title passed to Mohammad 
Ibrahim Ali Khan under the deed in ques- 
tion. One of the pleas taken before us is 
that. this decision operates as res judicata 
in the present case. It seems scarcely ne- 
cessary to enter into the somewhat com- 
plicated facts of the previous litigation 
for the sake of determining whether or not 
it can truly be said that in the proceedings 
now before us the same parties are litigat- 
ing under the same title as in the suit 
decided on March 29th 1903. The issué 
of res judicata was evidently nob pressed 
in the Court below, and the case seems so 
clear to us on the merits that we prefer 
to deal with it on the assumption that the 
parties were entitled to have the question 
determined once more in the present pro- 
ceeding. The ceed in question is on thé 
face of it and in view of the attendant 
circumstances an entirely suspicious docu- 
ment. Though dated November 28th, 1898, 
it was registered on January 7th, 1899, 
four days after a suit had been filed by one 
Abdul Ghafur Khan under which a decree 
for sale was sought to be obtained against 
the same property. It was not registered 
at the office at which it naturally have 
been presented for the purpose, but at a 
smaller office sixteen miles distant. It is 
mach over stamped. It is by a father in 
favour of his own minor soa, and the con- 
sideration purports tobe the latter’s share 
in the unpaid dowere debt of his deceased 
mother. On a view of these fasts and a ` 
consideration of the. inferences thereby 
suggested, the Bench of this Court which 
tried the former suit felt no hesitation 
about concurring with the learned Subordi- 
nate Judge, who had held the sale-deed to 
be a mere sham transaction, and that no 
title passed thereunder to the nominal ven» 
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dee. In the case now before us the lower 
Court has once more found the deed in suit 
was executed by Kunwar Umrao Khan 
fraudulently, and with intent to save the 
property concerted from sale in execution of 
.decree ; nor has any serious attempt been 
made to contest the correctness of this 
finding in the course of the arguments 
before us. The learned Subordinate Judge, 
however, has gone on to hold that there 
was in fact a debt due from the father to 
-the son, the amount of which he arrives 
-ab upon a computation of the shares accord- 
ing to which the estate left by Mohammad 
Ibrahim Ali Khan’s mother would ‘pass to 
her various heirs on her death; he has, 
therefore, passed a somewhat anomalous 
order intended to give effect to the trans- 
action embodied in the 
November 1898 to the extent of what 
he holds to be the genuine consideration. The 
order as passed has been appealed against 
by both parties, and certainly cannot be 
-maintained. If the document in question 
operates as a valid sale, then Mohammad 
Ibrahim Ali Khan became proprietor of the 
share in village Karthala from the date of 
“the deed itself, and the proceeding now before 
the Court must be disposed of accordingly. 
-We kold, however, that there was no 
valid sale: It is at least doubtful whether 
there is any basis:for the lower Court’s find- 
ing that any consideration passed;,the very 
witnesses who were called to prove the 
amount of the dower debt ‘speak of the 
death of the lady to whom it was due as 
having occurred more than three years pre- 
viously to the month of November 1898, and 
the recital‘in the sale-deed itself regarding 
the reasons which led to its execution by 
Umrao Khan has a fictitious air and seems 
‘merely a part of the fraud which that gentle- 
man was engagedin perpetrating. The learned 
Subordinate Judge, though he does not refer 
to it seems to have had in mind the proviso 
contained in the concluding clause of section 
53 of the Transfe® of Property Act (Act IV 
of 1682). We do not think that the posi- 
tion of Mohammad Ibrahim Ali Khan in this 
tyansaction can be’ deseribed as that of a 
transferee in good faith and for consideration. 
Apart from this, it seems to us impossible to 
‘hold that there was in this case any sale at all. 
The vendee was a minor, and there is no$ the 
slightest reason to suppose that any one 


sale-deed of 28th- 


bat Umrao Khan acted for, him in this 
matter, or settled the terms of the contract 
on his behalf. The Madras High Court in 
Navakoiti Narayana Chetty v. Logalinga 
Ohetty (1) has laid down the broad pro- 
position that a sale in favoar of a minor 
is void. This seems to follow from the 
principles laid down by their Lordships 
of the Privy Council in Mohori Bibee v. 
Dharmodas Ghosh (2), which have already 
been acted upon by this Court in Jagaranath 
Singh v. Lalta Prasad (3). 

In the present case, however, the question 
in its broadest form can scarcely be said to 
arise. The -case against this sale-deed of 
November 28th, 1898, is a peculiarly strong 


‘one, and might be put in the form of a 


dilemma. Either there was no valid contract 
because no one acted for the minor vendee 
or settled the terms of the contract on his 
behalf; or else it must be held that Moham- 
mad Ibrahim Ali Khan was represented 
by his own father and natural guardian 
Umrao Khan. In the latter case the whole 
transaction is tainted by the fraudulent 
purpose of Umrac Khan, and the sale must 
be set aside under the provisions of section 53 
of Act IV of 1882. 

These considerations are sufficient to 
dispose of the position taken up by the 
learned Subordinate Judge. As a, matter 
of fact, the correct view of the case is pro- 


‘bably the simplest, namely that this alleged 


sale-deed is altogether fictitious, the considera- 
tion as much as any other part of it, and was 
never intended to effect more than a colour- 
able transfer of ownership which could ba 
pleaded against creditors of Umrao Khan. 

We accept this appeal and setting 
aside the urder of the lower Court dismiss 
Mohammad Ibrahim Ali Khan's objection 
altogether. The appellants decree- holders 
will get their costs throughout. The fees 
in this Court will include fees on the higher 
scale. 


Appeal accepted. 
(1) 83 M. 312; 4 Ind, Cas. 383; 19 M. L. J. 752;7 M 
L. T. 233. 
(2) 80C. 539. 
(3) 31 A. 21;5 A, L. J. 674; A. W. N. (1908) 267; 1 
Ind. Cas. 562. 
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ALLAHABAD HIGH COURT. 
First Civit Arrear No. 28 or 1911. 
May 10, 12, 1911. 
Present: Sir George Knox, Krt., Judge, and 
Mr. Justice Piggott. 
GHISU MAL AND OTHERS— ÅPPELLANTS 
versus 
W. K. PORTER AND OTHERS— 


RESFONDENTS. 

Companies Act (VI of 1882), s. 169—Appeal—Netice 
within three weeks not given, effect of. 

An appeal against an order in the.mattor of the 
winding-up of a company, is incompetent where tho 
notico, required by section 169 of Companies Act, is 
not given. 

Ramanappa v. The Oficial Liquidator Bellary 
Brucepetta Stock and Loan Transacting Company, 22 
M. 291; Lakshmi Narasayya Setti v. Venkanna Setti, 25 
M. 576; R. Wall v. J. E. Howard, 18 A. 215; Lallah v. 
Oficial Liquidator, 4 ©. 704, referred to. 


First appeal from the order of the District 
Judge of Aligarh, dated the 7th February 
1911. 

Dr. Tej Bahadur Sapru (with him Mr. 
Gulzari Lal), for the Appellants. 

Judgment.—the appeal before us is 
on the face of it an appeal against the order 
of the District Judge, dated the 7th of 
February 1911. The order in question is an 
order refusing to revoke an order passed by- 
him on the 8rd of December 1910, which 
order was for winding up of the company 
known as Shri Baldeo Mills Company Ld., 
Hathras. A preliminary objection is 
taken by the Offcial Liquidator to the hear- 
ing of thisappeal on the ground that the 
appeal is time-barred. The objection sets 
out two grounds on which the plea of limita- 
tion is pressed. The first is, that the order 
winding-up the company -was passed on 
the 3rd of December 1410 and has become 
final. Section 169 ofthe Indian Companies 
Act while allowing appeals from any 
order or decision in the matter of wind- 
jng-up of a company provides further that 
“mo appeal will be heard unless notice of the 
same is given within three weeks after the 
order complained of has been made in the 
manner in which notices of appeal are 
ordinarily given under the Code of Civil 
Procedure uniess such time is: extended by 
the Court of appeal; and secondly, even if 
the appeal be taken to be against the order, 
dated the 7th of February 1911, it is still 
ont of time. The memorandum of appeal was 
presented within three weeks from thé 7th 
February 3911, but notice was not given until 
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long .after three weeks had passed. In our 
opinion the preliminary objection is a good 
one and prevails. We were referred to several 
cases by the learned Advocate for the appel- 
lants, namely, Ramanappı v. The Official 
Liquidator Bellary Brucepettu Stock and Loan 
Transacting Company (1), Lakshmi Narastyya 
Setti v. Venkanna Setti (2), R. Wall v. J. E. 
Howard (8), Lallah v. Oficial Liquidotor 
(4). We have considered all these cases 
and, in our opinion, the position taken upin 
all these cases are against the appellants. 
The appeal is beyond time and is dismissed 
with costs, separate sets of costs will be 
allowed in case of the Oficial Liquidator, 
respondents Nos. 4 and 5 aud respondent 
No. 33. 

In the present case we make an order al- 
lowing two gold mohurs as costs to each of the 
parties represented, namely, Nos. 1-6 Official 
Liquidator; 2. respondents Nos. 4 and 5, and 
3. respondent No. 33. But we add to this 
that wə do not pass the order as a precedent 
to be ordinarily followed in all cases of this 
In cases in which there are so many 
parties they might well agree together and 
leave the conduct of the case in the hands of 
one party. lf each person were represented 
by a separate Pleader and that Pleader’s costs 
allowed, it would in many cases nullify the 
privilege of appeal. 


Appeal dismissed., 
- (1)-22 M. 291. 
(2) 25 M. 576. 
(3) 18 A. 215. 
(4) 40. 704. 





ALLAHABAD HIGH COURT. 
Leirers Patent Appran No. 90 or 1910. 
May 19, 1911. 

Present:—Mr. Richards, K. C , Chief Justice, 
and Mr. Justice Banerji. 

TULSHI RAM—PLAINTIFF—APPELLANT 
versus 
BABU LAL AND 9THERS— DEFENDANTS— 
ResronDEeTs. 

Hindu Law—Alienation Ly father without congent of 
son, validity of—Alienation questioned by a scn's son 
subsequently born. 

A joint Hindu family consisted of one R. and bis 
two sons B. and S. R. made a mortgage of the joint 
property to which S. gave no consent: 

Held, that the mortgago was invalid and ineffcc- 
tual: and that it could be questioned even by tho 
sons of B. who were born subsequent to the mort. 
gage. 
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Kali Shanker! v. Nawab Singh, 31 
6 A, L, J. 762; 3 Ind. Cas. 909, referred to. 
"= Chattan Lal v. Jai Ram, 8 A. L. J.15; 8 Ind. Cas. 
721, distinguished. 


Letters Patent appeal irainei the decision 
of Sir George Knox, Kt., Judge, dated 
19th July, 1910, in S. A. No. 96 of 1910. 

Mr. Qirdhart Lal Agarwala, for the Appel- 
lant. 

Dr. Satish 
Respondent, 


A. 507 3 


Chandra Banerji, for the 


Judgment.—tThis appeal arises out 
of a suit to enforce a mortgage. The mort- 
gage was made in the year 1£91 by one Ram 
Sahai. Ram Sahai had two sons Boli and 
Sunder Lal. Boli left surviving him two sons 
Babu Lal and Munshi Lal. The suit was 
instituted in the year 1909 against Sunder 
Lal, Babu Lal and Munshi Lal. The defence 
was that there was no legal necessity and that, 
therefore, Ram Sahai had no power to mort 
gage the ancestral propcrty.- The Court of 
first instance found that there was no legal 
~necessily for the loan. It, however, gave a 
decree for the sale of 2ds of the property 

exempting rd as being the share of Sunder 
Lal who had not consented to the mortgage. 
This was not very accurate because on parti-- 
tion the share of Sunder Lal in the property 
after the death of his father would -have 
been one-half and not4rd. On appeal by Babu. 
Lal and Munshi Ial the lower Appellate 
Ccurt affirmed the finding on the question 
of legal necessity and dismissed the plain- 
tiff’s suit to the extent of a further 4rd, why 
it gave a decrec for sale of rd we do not 
know. However, the question does not arise 
‘inasmuch as neither Babu Lal nor Munshi 
Lal appealed. The plaintiff then preferred 
an appeal to the High Court. The case com- 
ing before cur learned brother he‘ dismissed 
the appeal, Whereupon the present appeal’ 
was preferred under the Letters Patent, a 
Bench of this Court remitted issues to the 
Court below as to whether Babu Lal and 
Munshi Lal were bern in the year 1891 when 
the mortgage was made. The finding on 
this issue is ihat neither was born until 
sometime subsequently. It is now contended 
cn behalf of the appellant that-inasmuch 
as neither Babu Lal nor Munshi Lal was 
alive ab ihe date -of. the mortgage they 
cannot questicn the validity cf the mortgage. 

A passage to he found at page 449 of the 
7th Edition, Maynes Hindu Law, was referred 
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to. Itis as follows: “a son cannot object to 
alienations validly made by his father before 
ke was born or begotten because he could 
only by birth obtain an interest in property 
which was then existing in his ancestor.” Jt 
seems to us that in order that the alienation 
should bind sons who are afterwards begotten 
it must be a valid and effectual alienation. 
On the very same page Mr. Mayne says 

“On the other hand, if the alienation was made 
by a father without necessity and without 
the consent of sons then living it would 
not only be invalid against them but also 
against any son born before they had ratified 
the transaction and no consent given by them 
after his birth would render it binding upon 
him.” In the present case the family at 
the time of the alienation consisted of Ram 
Sahai and his two sors, Boli and Sander Lal. 
It is clear on the finding of the Court that 
Sunder Lal gave no consent. The attempt- 
ed alienation was, therefore, invalid and in- 
effectual. 

There is abundant authority, if it was 
wanted, that where thereisno legal necessity 
one of theco-parcenary body cannot alienate 
the ancestral property without the consent 
of all the other members. See Kali Shankar 
v. Nawab Singh (1). The case of Chattan 
Lal v. Jai Ram (2) was also relied upon on 
behalf of the appellant. In that case it would 
appear that there had been a valid aliena- 
tion before the birth of the member who 
afterwards might impugn its validity. 

In our opinion the decision of our learned 
brother was correct and we, therefore, dismiss 
the appeal with costs. ` : : 

í Appeal dismisscd. 


(1) 31 A. 507; 6 A. L. J. 762; 3 Ind. Cas. 909. 
(2) 8 A. L. J. 15; 8 Ind. Cas. 719. 





(s. c. 13 Bom. L. R. 280.) 
BOMBAY HIGH COURT. 
Second CiviL APPrAL No. 834 or 1908. 
March 9, 1911. 

Present:— Sir N. G. Chandavarkar, Kr., 
Judge, ard Mr. Justice Heaton. 
BHIWA JOTIBA— APPELLANT 

LETSUS 
DEVCHAND BECHAR— RESPONDENT. 
Civil Procedure Cede (Act XIV of 1882), s. 462— 
Compremise— Miner. interested—Leave of Court not 
obtained— Comprcmise voidable, 
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A compromise entered into by the parties to a suit, 


in which a minor is interested, shall notbind the . 


minor unless the leave of the Court is obtained under 
section 462 of the old Code of Civil Procedure (Order 
XXXII, rule 7 of the new Code), and where the 
minor comes forward to set aside the compromise, 
the Court has no power to uphold it on the ground 
that it is for the benefitof the minor or that the minor 
has derived benefit from it. 

Second appeal from the decision of the 
Joint First Glass Subordinate Judge, A. P., 
at Poona, in Appeals Nos. 200 and 207 of 
1907, reversing the decree passed by the 
Subordinate Judge at Haveli, in Civil Suit 
No. 176 of 1906. 

Mr. P. V. Nitsure, for the Appellant. 

Mr. Gadgil, with Mr. N. M. Patvardhan, 
‘for the Respondent. ae i 

Judgment.—The lower Appellate 
Gourt bas held that leave of the Court was 
riot obtained under section 462 of the old 
Civil Procedure Code (Act: XIV of 1882). 
That being the case, according to the provi- 


sions of that section, the compromise could’ 
The’ 


not bind the minor and was voidable. 
Court under circumstances such as those in 
the present suit,. where the minor comes 


forward to set aside the compromise, has no - 


power to uphold it on the ground that it was 
for the benefit of the minor or that the 
minor had derived benefit from it. The 
legislature has said in so many words that 
a compromise entered into by the parties 
to a suit, in which minors are interested, shall 
not bind the minor unless leave was obtained. 
See the observations of the Privy Council in 


Monohar Lal v. Jadu Nath Singh (1)-and - 


Viruprkshappa v. Shidappa und Basappa (2). 
The compromise must be set aside as not bind- 
ing the plaintiff. - The lower Appellate Court 
having disposed of the case on a preliminary 
point, we must reverse the decree and remand 
the appeal for a fresh hearing on the merits. 
Costs of this appeal on the respondent. Other 
costs to becostsin the-appealin the lower 


Court. | < 
Decree reversed; Oase remanded. 


(1) 23 I. A. 128; 4 C. L. 5.8; 8 Bom. L. R. 489; 10 
CO. W, N. 899%; 9 0. C. 219; 1 M. L. T, 210; 16 M. L.J. 
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: ` (s. c. 13 Bom. L. R. 284.) 
BOMBAY HIGH COURT. 
Crvit Rererence No. 9 or 1910. 
February 23, 1911. : 
Present:—Sir Basil Scott, Kr., Chief Justice, 
and Mr. Justice Batchelor. 
DAYARAM PARASHRAM MARWADI 
— PLAINTIFF 
versus 


LAXMAN RUNJA TEUf—Darenpant. 

Limitation Act (IX of 1908), s. 81, Art. 182—Laten- 
sion of time—Dekkhan Agriculturists’ Relief Act (XVII 
of 1879), s. 48—Prescribed period. 

The period of limitation prescribed for a suit or ap- 
plication of the kind referred to in section 48 of the 
Dekkhan Agriculturists’ Relief Act is twelve years 
under Article 132 of the Limitation Act. 

Section 31 of the Limitation Act (IX of 1908) gives 
a period of grace of two years from the date of the 
passing of the Act, and this period of two years can- 
not be extended by excluding any period of time 
within it, 

Civil Reference made by the Subordinate 
Judge of Kopergaon. 

Mr. Ratanal Ranchhoddas, 
for the Plaintiff. 

Mr.J. R Gharpure (amicus curiae), for the 
Defendant. i 2 

_ Judgment. —We answer the question 
referred to us in the negative. 

Section 48 of the Dekkhan Agriculturists’ 
Relief Act provides for the exclusion of the 
period intervening. between the application 
for a Conciliator’s certificate and the grant of 
the certificate under section 46 -for the 
purpose of computing the period of limitation 
prescribed for any such suit or application. 

Now the period prescribed for any such 
suit or application, as is referred to in section 
48 is, according to the judgment of the 
Privy Council, twelve years. That period 
is prescribed by Article 132 of the Limitation. 
Act (XV of 1877) and of the Limitation Act 
(IK of 1908). 

“The period prescribed” is an expression 
which is used in the same sense in ‘various 
provisions of the legislature in par? materia: 
for example, in section 72 Dekkhan 
Agriculturists’ Relief Act, in sections 4and 5 
ot the Limitation Act of 1877, and section 
3 of the Limitation Act of 19C8; and we, 
therefore, conclude that in section 45 of the 
Dekkhan Agriculturists’ Relief Act also it was. 
intended to refer to the period prescribed 
in the Schedule. - ; 

Seclion 31 of the Limitation Act, however, 
is relied upon, and it is contended that in 


(amicus curiae), 
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effect that adds a period of two years to the 
period prescribed by the Article; thatis to 


say, the period of two years from the date. 


of the passing of ihe Act can be extended 
by excluding the time elapsing between the 
date of an application fora conciliator’s certi- 
ficate and the grant of the certificate. 

. This, we think, is an erronecus view. 
Section 31 was enacted in order that hard- 
ship might be obviated in particular cases. 
It gave a period of grace of two years 
from ‘a definite date, that is to say, from’ the 


date of the passing of the’Limitation Act... _ 


No argumént has been advanced to us which 
wonlé induce tis to suppose that that period 
was extendable by excluding any ‘period of 
time within it. g i 

The Court is indebted to the Pleaders-who 


have undertakon the duty amici curte in. 


arguing this reference. 
: Answer accordingly, 


(s. c. 18 Bom. L. R. 287.) 
BOMBAY HiGH COURT. 
Second Oiv. APPRAL No. 699 cr 1909. 
February 21, 1911. 

Present: — Sir N. G. Chandavarkar, Kr., 
Judge, and Mr. Justice Heaton. 
ANANDIBAI RAM PAI— APPELLANI 

“i tersus 
HARI SUBA PAI— RESPONDENT. 

Hindu Law—Partition—Onus probandi—Breach in 
the state of union—Presumption —Rebuttal—Re-union— 
Proof. ` 

According to Hindu law, the person who alleges par- 
tition must prove it, because ‘once is a partition made.’ 
If itis proved that there has been a breach inthe state 
of union, the law presumes that there has been a com- 
plete partition both as’ to parties and property. ` The 
presumption in question continues until it is rebutted 
by proof of an agreement, which means proof of 
intention onthe part of some to remain ‘united as 
before and to confine the partition to the rest, or if 
the partition was intended to extend to the interest 
of all individually, there must be proof that some of 
them re-united. . R 

Secong appeal from the decision of the 
District Judge of Kanara, in Appeal No. 
85 of 1936, confirming the decree passed by 
the Subordinate Judge of Kumta, in Civil 


Suit No. 196 of 1904. : 

‘Mr. 38S: S Patkar, for the Appellant. 
Mr. S. F. Palekar, for the Respondents. 
gudgment.—tThe facts found by the 


Lower Appellate Court are shortly these: ` 
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Rampai (defendanta 
Nos 3, 4and 5 respectively), Hari, Keshav 
and Shrinivas were members of a joint Hindu 
family. The first three of them separated 
from the rest under a deed of partition in 
1888 (Exhibit 44), the last three continuing 
joint as before. 

On thess facts the lower Court has found 
that the last three persons either ecntinued 
as before to be co-parceners or that they “(if 
the legal fiction is to be employed) must be 
held as having immediately re-united with 
each other after executing Exhibit 44.” 

The legal correctness of the latter-view as 
to re-union is challenged by the learned 
Pleader for the appellant on the authority 
of the Privy Council judgment in Balubuz 
v. Rukhmabat (1). There it was beld 

that there is no presumption, when one 
co parcener separates, from the others that 


l the latter remained united,” but thas tle 


agreement to remain united or to re unite 

must be proved like any other fact.” Itis 
contended that in the present case there is no 
finding-by the Appellate Court as to an agree- 
ment to re-unite and that there is no evidence 
of such agreement. The snswer to that ccna 
tenticn is simple. The evidence is that the 
c2-parceners agreed to effect not a complete 
but partial disrupticn of the co parcenery 
that, in other-words, three of them s2parat- 
ed from the rest and also inter se and lihat 
the latter agreed to continue joint. The 
Courts below have found accordingly. The 
finding satisfies the..law enunciated by the 
Judicial Committee of the Privy Council ir 
the case cited. ` i 

According to Hindu Law, he who alleges 
partition must prove it, because “once is a 
partition made.” Jfitis proved that there 
has been a breach in the state of unicn, the 
law presumes that there has been a complete 
partiion both as to parties and property, 
The presumption in question continues un'il 
it is rebutted by proof of an agreem( nt, 


“which means, proof of inten'ion on the part 


of some to remain united as before and to 
confine the partition to the rest, or if the 
parti ion was intended, to extend to the 
interest of all individually, there must be 
proof that some of them re-uniled. In the 
present case the former was alleged and has 


ee Tan established by the evidence. 
30 I. A. 180; Bom. L. R. 469; 3 . : 
AAA 0 ©. 729; 70, 
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The deeree must, therefore, be confirmed 
with costs. 
Decree confirmed. 


(s. c. 18 Bom. L. R. 292.) 
BOMBAY HIGH COURT. 
- Srconp Civit Appear No. 591 or 1910. 
- March 2]; 1911. 

Present:— Sir N. G. Chandavarkar, Kr., 
Judge and Mr. Justice Heaton. 
GANPATSING HIMATSING—AIPELLAntT 
versus 

BAJIBHAI MAHMAD ASMAL— 


RESPONDENT. 

Gujarat Talukdars Act (Bom. Act VI of 1888), s. 29 
E.—Talukdari Settlement Officer—Notice—Decree- 
holder submitting his claim—Exclusion of time—Limt- 

~ tation—Application for execution. 

A, obtained a decree for money against B., a Taluk- 
dar, on the 22nd of February 1903 and presented his 
first darkhast for execution on the 8th of Decem- 
ber 1908. From the 2tst of September 1905, the 
Talukdari estate of B.,came by notice to be in the 
management of the Settlement officer under section 
29 B. of the Gujarat Talukdars Act, and as required 
by that section, A. submitted his claim. under the 
decree for the consideration of the officer on the 7th 
of March 1906. The officer rejectod the claim on the 
12th of August 1908, A. then applied to the Civil 
Court to execute the decree and claimed in com- 
putation of the period of limitation to exclude the 
whole of the time taken up by the Settlement officer 
in considering his rights under the decree: 

Held, that A. was not entitled to exclude the 
whole of the period taken up by the officer and, there- 
fore, his application for execution was barred by time. 

Section 29 F. of the Gujarat Talukdars Act places 
no absolute bar upon the right of a decree-holder to 
apply to the Court for execution by reason of the 
submission of his claim to the Settlement officer. 

Under that section a decree holder has to do one 
of two things before he can ask the Court to executo 
his decree. He has- either to produce a certificate 
from the officer that the claim has been duly sub- 
mitted or to apply in writing to the officer for such 
certificate accompanied by a certified copy of the 
decree and wait for the expiry of one month from the 
date of receipt by the officer ofthe application. If 
the officer gives no certificate within that month, the 
decree-holder’s right to apply to the Court for 
execution revives. 


Second appeal from the decision of the” 


District Judge of Broach, in appeal No. 121 
of 1909, reversing the order passed by the 
Subordinate Judge of Jambusar, in Darkhast 
No. 160 of 1909. 
Mr. A. S. Rao, (Government Pleader), for 
the Appellant. 
Mr. G. K. Parekh, for the Respondent. 
>Judgment.—tThe learned District 
Judge has gone beyond the plain language of 


section 29E of the Gujarat Talukdars Act in 
differing from the Subordinate Judge and 
holding that the present darkhast of the 
respondent for execution of his decree is not 
barred by limitation. The facts are as 
follows: The respondent obtained his decree 
for money against the appellant, a Talukdar, 
cn the 22nd of February 1903 and presented 
his first darkhast for executicnon the 8th of 
December 1903. It is admitted that from 
the 21st of September 1905 the Yalukdart 
estate of the appellant came by notice to be 
jn‘the management of the Settlement Officer 
under section 29B of the Act ; and, as required 
by the provisions of that section, the respond- 
ent submitted his claim under the Cecree 
in dispute for the consideration of the Officer 
on the 7th of March 1906. The respondent 
could not after that proceed with the execu- 
tion of his decree through the Court without 
complying with the provisicns of secticn £9. 
Under that section he had to.do cne of two 
things before he could ask the Court to 
execute his decree. He had either to produce 
a certificate from the Officer that the claim 
had been duly submitted cr to apply in 
writing to the Officer for such certificate 
accompanied by a cerlifed copy of the decree 
and wait for the expiry of ons mcnth from 
the date of receipt hy the Officer of the 
application. If the Officer gave no certificate 
within that month, the respordent’s right 
to apply to the Court for executicn revived. 

There was, therefore, no absolute bar 
placed upon the right cf the respondent to 
apply to the Court for execnticn by reason 
of the submission of his claim to the Settle- 
ment Oftcer. 

The District Judge thinks that the respond- 
ent is entitled to deduct ‘the whole of the 
time from the date of the submission to the 
Officer to the date cn which the claim was 
ecnsidered and rejected by the latter, because 
subinission, in the learned Judge’s opinion, 
means “an attempt to explain and press the 
claim or an effort to s€ttle it,” which in the 
present case was made, says the® learned 
Judge, when the Officer rejected the respond- 
ents claim on the 12th of August .19(8, 
and he relies in support of that view ona 
dictum in the judgment of the learned Chief 
Justice of thisCourtin Purushottam Hargovran- 
das v. Rejbat Rajaji (1). That dictum bears 


(1) 11 Bom. L. R. 1358; 4 Ind, Cas. 839.- 
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no such meaning as the District J udge attri- 
butes-to it. 

The decree must, therefore, be reversed 
and the darkhast disallowed with costs 
„throughout on the respondent. 

Decree reversed. 


(2. c. 18 Bom. L. R. 807.) 
BOMBAY HIGH COURT. 
Seconp Civin Appear No. 958 or 1909. 
March 13, 1911, 
Present:—Sir N. G., Chandavarkar, Kr., 
Judge, and Mr. Justice Heaton. 
NARAYAN SADOBA HALVAI— 
APPELLANT 
versus ; 
UMBAR ADAM MEMON——RESPONDENT. 
Civil Procedure Code (Act XIV of 1882), s. 282— 
Auction purchaser no party to order is not bound by it 


—Objection limited to ownership— Order deciding lien 
— Not order under s. 282. 

An auction purchaser in an execution sale cannot 
be regarded as a party to the miscellaneous order 
passed under section 282 of the Code of Civil Pro- 
cedure, 1882, not being a representative of either the 
judgment-debtor or of the judgment-creditor, and 
is, therefore, not bound by the order: 

Where an intervenor seeks to raise an attachment 
upon the ground that the property belongs to him 
and, there is no question raised by him directly that 
he is entitled to a lien, the order of the Court that 
the property may be sold subject to his lien, cannot 
be treated as an order under section 282 of the Civil 
Procedure Code, 1882, but may be regarded as one ~ 
made under section 287, 


Second appeal from-the decision of the, 
District Judge of Thana in Appeal No, 417 
of 1903, reversing the decree passed by the 
Subordinate Judge of Bassein, in Civil Suit 
No. 50 of 1908. 

Messrs. D. A. Khare and B. Y. Desai 
for the Appellant. ; 

Mr. G. S. Rao, for the Respondent, 

. Judgment. 

Chandavarkar, J, The facts which arize 
in this second appeal, for the determination 
‘of the question of limitation argued before 
„us, are shortly these. One Govind Sodaba 
obtaind a money-decree against one Haroo 
Hussan., In execution of that money decree 
(the property in dispute was attached by 
the judgment-creditor. The present respond. 
‘ent-plaintiff ‘intervened and applied to have 
‘the attachment raised on the ground that 
‘he was owner of the property, - 
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Upon investigation of the claim under 
Sections 280 and 281 of the Civil Proce- 
dure Code the Court held that the property 
belonged to the judgment-debtor, not to the 
present plaintiff. But it also held that the 
intervenor was entitled to a lien on the 
property. Accordingly, the Court passed an 
order that the property should be attached 
and sold, subject to the lien of the intervenor, 
The property was sold subject to the pre- 
sent plaintiff’s lien, namely, Rs. 687-11.3, 
and the defendant purchased it at the 
Court sale. 

The plaintiff has now brought this suit 
to recover the amount of lien which, he 
contends, has been established conclusively 
by the order passed in the miscellaneous 
proceeding. The lower Court has allowed 
the claim. Bat it is contended before us 
by the defendant, the aaction-purchaser, that 
he is entitled to question the existence of 
the lien; that the miscellaneous order does 
not bind him; and that he was not bound 
to bring a suit to set aside that order after 
the sale.within a year from its date. It 
has been held by this Court, in a series 
of cases, that under the circumstances men- 
tioned above the auction-purchaser cannot 
be regarded asa party to the miscellaneous 


order, being not a representative either of the 


Judgment-debtor, orof the judgment. creditor: 
see Vasanji Haribhai v. Lallu Akha (1) and 


-Vishvanath Chardu Naik v. Subraya Shivapa 


Shetti (2). Unless, therefore, the plaintiff 


‘brings this case within the principle of the 


decision in Yashvant Shenvi v. Vithoba Sheti 
(3) and Nemagauda v. Paresha (4) his suit 
must fail. But these two decisions cannot 
apply here because there the auction-pur- 
-chaser was also the attaching creditor, and, 


therefore, the order wes one which bound 


the parties to it and the suit was brought 
by the party who was unsuccessful in the 
miscellaneous proceeding, 

The second ground is, that in the miscella- 


“neous proceeding the plaintiff came in and 


sought to raise the attachment upon the 
ground that the property belonged to him. 
There was no question directly raised by 
him that he was entitled to a lien. The 
question of lien came in only incidentally 
and, therefore, the order passed by the Sub- 


ordinate Judge, that the property should 
(1) 9 B. 285. 4 (2) 15 B, 290, ý 
(3) 12 B. 281, (4) 22 B. 640, 
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be sold subject to the plaictiff’s lien, cannot 
be treated as an order under section 282. 
It must, under the circumstances, be regarded 
as one made under section 287. 

The lower Appellate Court’s decision on 
the preliminary point having erroneously 
disposed of the preliminary point arising 
in this case, we must reverse tke decree 
and remand the appeal to that Court for 
a hearing on the merits. 

Costs to be costs in the appeal. 

Heaton, J.—I agree tu this order. I notice 
that the District Judge has distinguished 
clearly between two different aspects of the 
case. The first was the quesiion whether 
the auction- purchaser is bound by the order 
in the miscellaneous proceeding; and he held, 
I think quite rightly, that the auction-pur- 
chaser was not bound; the second aspect of 
the case was whether the property sold was 
the equity of redemption and nothing else. 
The Judge held, in my opinion, wrongly that 
what was sold was the equity of redemption 
only. 

Now, if this were a finding of fact, we 
should be bound by it; but to my mind 
it is not a finding of fact. Itis merely a 
determination of the legal effect of certain, 
documents. There is no dispute as to the 
meaning of tbe words in the documents, 
They are the proclamation of sale and the 
certificate of sale, “and they are undoubtedly 
to the effect that what is sold is the property, 
i.e., landed property, subject to a certaincharge 
the nature and amount of which are men- 
tioned. It is not in terms a sale of the 
equity of redemption. Therefore, it seems 
to me, that the District Judge was wrong 
in deciding the case on the ground that 
the purchaser had bought nothing but the 
equity of redemption. 

As to the first aspect of the case I will 
say a few words. The dispute arose between 
' tho decree-holder and a third person who 
objected to the sale of certain properties 
alleged to belong to the judgment-debtor. 
To that dispute the judgment-debtor himself 
was not made a party,in any sense of the 
‘word whatever. He had no notice of the 
dispute and he never intervened init. The 
dispute was heard in that summary manner 
which. is adopted in such proceedings. It 
was not tried with the thoroughness and 
with that care to secure that all persons 
nterested are parties with which such a 
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suit, for instance, as a mortgage suit, is tried; 
the dezision arrived at by the Court is a deci- 
sion which not only binds the parties to the 
dispute, but, unless a suit to set it aside 
is brought within one year, it is final. But, 
it seems to me, that it would be wrong on 
principle to hold that the decision arrived 
at binds any one whatever who is not a 
party to the dispute or one who derives 
interest from a party. Now the judg- 
ment-debtor was not a party to that 
dispute and he is nota person who has de-. 
rived inferest from either of the parties. It 
seems to me, therefore, to be contrary to 
first principles to say that the decision arrived 
at in that dispute has any legal | effect 
whatever as regards the judgment- debtor 
in the nature of res judicata, or for the 
purpose of preventing him or the auction- 
purchaser, if indeed the auction-purchaser 
can be supposed to be his representative, from 
re-opening that matter which was decided 


Decree reversed, 


(s. c. 13 Bom. L. R. 313.) 
BOMBAY HIGH COURT. 
Seconp Civi APPEAL No. 935 ox 1909. 
March 7, 1911. 
Present:—-Sir N. G. Chandavarkar, Kr., 
Judge, and Mr. Justice Heaton. 
LAKMIDAS KHUSHAL—AppELtaANT 
versus 
BHAIJI KHUSH 4* —Responvent. 


Practice—Personal inspegtion—Judge not bound to 
record -his view—The better procedure to record facts. 

In a suit to establish aright of easement, witnessos 
examined for the plaintiff deposed that the passage 
as to which there was a dispute was still visible to 
the eye and that it could be seen at any moment, by 
any one visiting the spot. Both parties thereupon 
requested the Judge to visit the spotand see for 
himself whether the passage was stil} visible. The 
Judge visited the spot and in the presence of the 
Pleaders of the parties satisfied himself that the 
passage in question was not visible, he therefore, 
disbelieved the plainfiff’s witnessesand disallowed 
the claim without examining any of the defendant’s 
witnesses. 

On appeal to the High Oourt, it was urged that 
the Judge had erred in two respects,— e 

(1) that he put his view in the place of the evidence 
which the law did not warrant; 

(2) that he decided thecase without putting on 
record the result of his view so as to give the plain- 
tiff an opportunity of meeting the impressions formed 
by the judge by his inspection: 
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Held, 

Per Chandavarkar, J.—That there was no error in the 
procedure adopted by the J udge and there is no law 
which bound him to record his view and explain it to 
the parties before deciding the case. 

Where the case is obscure and the evidence can be 
best understood bya personal view, itis the eye- 
sight of the Judge that is the ultimate test. 


Kessowji Issur v. Q. I. P. Railway Company, 81 B. 
381; 11 C. W. N. 721;6 0. L.J. 5; 4A. L. J. 461; 2 
M. L. T. 435;9 Bom, L. R, 671; 17 M. L. J. 347, 
distingpished. 

Per Heaton, J.—Ut would be much better, though it 
is not necessary, that the Judge should record the cir- 
cumstances which are observed at a local inspection, 
but he should record only facts and not impressions 
or inferences from facts. 


Second appeal from the decision of the 
First Class Subordinate Judge, A. P., at 
Broach, in Appeal No. 171 of 1907, confirm- 
ing the decree. passed by the Subordinate 
Judge at Wagra, in Civil Suit No. 412 of 
1907. 

Mr. L. A. Shah, for the Appellant, 

Mr. G. N. Thakor, for the Respondent. 

f . Judgment. 

Chandavarkar, J.--The point of law urged 
in this second appeal, in my opinion, fails, 
The parties are the owners respectively of two 
fields, which are opposite to each other. 
Plaintiff, the present appellant, is owner of 
Survey No. 88; and defendants own Survey 
No. 87. The two Properties are separated 
by a narrow passage. The plaintiff alleged 
that water from his field passed on from its 
south-west corner to the narrow passage; 
that thence it flowed on to the defendant’s 
field and that there it ran along a well-defined 
passage. The plaintiff complained. ‘that the 
defendant had obstructed this latter passage 
by raising an embankment so as to prevent 
the water entering his fiald. The defendant 
denied the existence of any such passage for 
water in the field. So the question at issue 
was, whether there was or had been any 
such passage ag alleged by the plaintiff. 
Witnesses examined on behalf of the plain- 
tiff deposed that the passage in dispute 
had existed all along and was still visible to 
the eye. . 

Both parties thereupon requested the trial 
Judge to visit the Spot and see for himself 
whether the passage was -still visible to the 
eye. Accordingly the Subordinate Judge 
- Visited the spot and in the presence of the 
Pleaders of the parties satisfied himself that 
the passage in question was not visible; and, 
therefore, he disbelieved the plaintiff's wit- 
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‘nesses and disallowed the claim without 


examining any of the defendant's witnesses, 

The plaintiff appealed to the District Court 
and contended that tho Subordinate Judge 
had wrongly decided the case, because he 
had disposed of it, not by appreciating the 
evidence, but by the light of his own view 
of the passage. The Appellate Court dis- 
allowed the contention, holding that the 
Subordinate Judge was “at liberty to see 
the disputed property,” that it was neces- 
sary for him to see it, and that, having seen 
it in the presence ofthe Pleadersof the parties, 
he was warranted in forming his own opinion 
on the case. 

In second appeal the same contention ig 
repeated before us; and reliance is placed 
by the appellant’s Pleader on some decided 
cases, particularly on the judgment of the 
Judicial Committee of the Privy Council in 
Kessowjt Issur v. G. I. P. Railway Company 
(1). The other cases cited are Joy Coomar 
v. Bundhoo Lall (2); Dwarka Nath Sardar v. 
Prosunno Kumar Hajra (3), and Moran v. 
Bhagbat Lal Saha (4). ft ig urged on the 
strength of these authorities that the 
trial Jadge has erred in two respects, 
first, that he put his view in the place 
of the evidence which the law did not 
warrant; and, secondly, that he decided the 
case without putting on record the result 
of his view, soas to give the plaintiff an 
opportunity of meeting the impressions 
formed by the Judge by his inspection. None 
of the cases which have been cited has any 
cogent relevancy to the question which we 
have to decide here. All that was held in those 
cases is, that a Judge ought not to substitute 
his view for-the evidence in the case tried 
by him; that when he visits a spot and 
makes observations for himself, the result 
of those observations must be used by him 
only for the purposes of understanding the 
evidence is that in fact he should not ignore 
the evidence as if he had not heard it and 
dispose of the case merely by the light of 
what he saw on personal inspection. That 
law applies where the case is obscure and 
the evidence can be best understood by a 


(1) 81 B. 881; 11 0. W. N. 721; 60. L. J, 5; 4 A. L. 
J. 461; 2 M. L. T. 435; 9 Bom. L. R. 671; 17M. L. J 
347. 

(2) 9 C. 363. 

(8) 1 C. W. N. 682. 

(4) 33 C. 183. 
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personal view. As was said in London. 
General Omnibus Company, Limited v. Lavell, 
(5), in guch cases “a view is for the por- 
poses of enabling a tribunal to understand, 
the questions that are being raised, to fol- 
low .the evidence, and to apply the evi- 
dence.” Butthere are cases ofa different 
kind, cases where, as remarked by. Farwell, 
J., in Bourne v. Swan and Edgar Limite 
(6) “it is the eye-sight of the Judge that 
ig. the ultimate test.’ In the present case, 
ihe witnesses examined for the plaintiff. de- 
posed that-the passage, a3 to which there 
‘was a dispute, wag still visible to the eye 
and that it could be seen at any moment, 
by any, one, visiting the spot ; and, there- 
fore, the parties asked the Subordinate 
Judge to apply the most - satisfactory test 
available, viz., fo ga to the field and sée 
for himself whether the ‘witnesses for the 
plaintiff were speaking the truth or not. 
“Accordingly, the Judge visited the spot. In 
other words, the Judge, was asked by the 
‘parties to act upon the legal maxim, 745 ipsa 
loquitur (the thing speaks for itself). As 
is, pointed out by the, commentators of Best 
on Byidenee,a Jury is competent to take 
into consideration the locus in quo or to view 
the premises. The Privy Council decision jn 
Kessçwji Tssur v. G.I. P. Railway Company 
(1) turns upon a different set of facts 
altogether. There what their Lordships 
decided, was that thé High Court had acted 
‘illegally, in deciding the questionas to an 
‘event which -had taken place one evening 
by the light of what the Judges bad seen 
on -another evening amidst possible differ- 
“ent. surroundings. That cannot be said to 
‘haye been the case here. Here the Subor- 
‘dinate Judge was told that there was a pas- 
sage which existed and which had always ex- 
‘isted, and which could be seen at any moment 
“by the eye.’ The eye was the Judge and the 
KN a . : . 
case is governed by the principle of law 
enunciated by Farwéll, J., in the case above 
‘mentioned on the authority of some cases 
‘decided by the House of Lords. Therefore, in 
. my opinion, there was no error in the proce- 
‘dure adopted by the Subordinate Judge and 
“there is no law which bound him to record his 
view and-explain it to the parties before de- 

(5) (1901) 1 Ch, 135; 70 L. J. Ch. 17; 83 L. T. 458." 

(6) (1968) 1 Ch. 211 at p. 225; 72 L.J, Ch, 168; 87 
L. T. 589; 51 W. R. 213. 3 : 
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ciding the case. The decree must be confirm- 
ed with costs. : oe E ` 
Heaton, J—I agree that the decree must, 
be confirmed with costs. -Ib does, however, 
seem to me that the first Court, the Sub- 
ordinate Judge, bas written a judgment 
which is open toa good deal of criticism.’ 
Because from the-way in which he has 
expressed himself he has given ground for 
the argument that he substituted his. own 
impressions derived from the local inspec- 
tion of the place, for the evidence in the, 
case. But the result of the argument has 
been to convince me that in effect he 
has not done this; but has only used the 
circumstances which were perceived ‘ab thé 
local investigation for the purpose of under- 
standing and appreciating the avidence. As 
the result of discussion} the objection taker 
on behalf of the appellant ultimately 
resolved itselPainto: this: -that the’ Judge 
had not recorded “in writing the circum- 
stances observed at the inspection, and 
‘the parties con8equently had not ‘had an 
opportunity of discussing those cirtéumstances 
and dealing with them’in so far as- théy 
affected the case.- I think: there is‘this in 
the objection that it would much better that 
the Judge should record the circumstances 


_ which are observed at a local inspection. In 


so saying I must emphatically add that -É 
think he should record only facts and not 
impressions or inferences from facts..- Ki 

But when a local inspection takes place we 
know that, in the ordinary course - of events} 
the salient circumstances are ‘pointed oul 
on the spot; and are discussedon the spot; 
and there is nothing in the case to suggest 
that the ordinary: course’ of events was not 
followed here. ` I assume that it was followed; 
and as a consequence I find that the defect in 
not recording the circumstances in writing is 
a purely formal defect, which could not have 
misled the parties or caused injustice in thé 
case. For these reasons;:I think the appeal 
must be-dismissed and the decree: confirmed 
with costs. e na 
a i Decree cênfirmed. 
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‘LOWER BURMA CHIEF’ COURT. | 
URIMINAL Miscetzaxecous ApPiication No: 12: 
a >: op 1909. ; 
: August 14, 1909. ea 
l > Preseùt:—Mr. Justice Parlett. : 
MAHOMED* ALLY axo OTHERS—A PPLICANTS 
go Ja versus : ES 
, | EMPEROR—~—Responpent, 

Transfer of case—Grounds— Discretion to refuse bail 
—Improper exclusion of evidence—Distinction between 
questions which witness cannot be compelled to answer 
‘and those which witness cannot be permitted to ariswer 
— Admissibility of the answers where the witness waives 
his right of not replying—Cross-examination of witness, 
tis scope—Police Papers—Bvidence Act CT of 1872), ss. 
121, 123, 124, 125, 126, 138, - 

A Magistrate haè discretion to refuse bail and the 
fact he has refused bail will not constituto a ground 
for transferring a case from his board. 

An error in disallowing certain questions in the 
cross-examination. of a witness does not afford 
sufficient grovnd for thé transfer of the case: 

The question of improper exclusion of evidence is 
not one which should ordinarily be gone into during 
the pendency of a case. 


F A distinction should be drawn between questions 
which a witness cannot be compelled to answer 
and those which hè cannot be permitted to answer. 
The latter class of questions might properly be 
forbidden but questions of the former class are in 
no way barred; a witness has merely the right of 
refusing to answer such questions, without any 
hostile inferenéd being drawi from his refusal. The 
most, théréfore, that a Magistrate can do, in the case 
of a witness whois ignorartof his privilege, is to 
warn him that he need not answer, Butif the witness 
elects to waive his privilege of refusing to answer, his 
answer is admissible ju évidénce, ak 
TT Cross-bxamination need not be confined to matters 





raised elsewhere in the cridence. 

The right of crogs-examination given by the Evi- 
dence Act is not fettered by the fact that polico papers 
are in existence but have not been referred to. 
Section 138 of the Evidenco Act gives the defence 
thé, right to cross-examine prosecution witnesses at 
the conclusion of their examination-in-chief and such 
cross-examination may be on all points and by means 
of all questions not disallowed by the Eviednce Act. 
Though the defence have the further right to re-call 
dnd Grogs-examine prosecution witnesses after the 
vhargo has been framed, they cannot bo compelled to 
so defer all or any of the cross-cxamination which 
they. are by law entitled, to make. To doso is to 
deprive them of part of the moans available for 
oblaining%in order of ‘discharge. 

Application for transfer of Criminal case, 
pending before the District Magistrate, 
‘Rangoon, to some other Court for trial. ' 
„'-Messrs. Patkar, and De@lanvile, for the 
Applicants. > ` ‘ 
> The Assistant Government Advocate, for the 
Respondents, he 2 ok 
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- Judgment.—A transfer ‘of this case 
from the District Magistrate is applied for on 
three groundsi — ` a 

* (1) That certain acensed persons im 
` another case were refused bail by 
that Magistrate, but it was grahted 
by this Court; 
That the Magistrate has refused bail 
in this case though accused consider 
they are entitled to it, and 
That the Magistrate improperly 
disallowed certain questions to be 
put in cross-examination on behalf 
of the accused. j 

The first two grounds are, of course, un‘ 
tenable. The first, if pushed to its logical 
éonclusion, would entitle any accused pergori 
to object io being tried by virtually any 
Magistrate on the ground that he had convict: 
ed some other person’ who was eventually 
acquitted on appeal. Asto the secdnd, F 
have held that the District Magistiate had 
discretion to refuse bail; even had 1 held the 
contrary, that would nut, per se, have con- 
stituted a ground for transfer. 4 

Itis only on the third ground that the 
easé is seriously ‘argued. The witness under 
éross-examination wasa rolice Officer concern- 
edin the invesiigation of ihe case. The 
questions disallowed fall into three groups: — 


(a) “Can you tell how the names of the 

tes - accused, other than Mahomed Ali, 
were obtrined.” Disallowed, be- 
cause the witness is not bound to 
disclose the information, and be- 
cause the question has not so far 
arisen in the case. 

(2 “Can you tell how the witnesses in 
the case were obtained.” Dis- 
allowed, as an improper question in 
general terms and one referring to 
information which a Police Officer 
is not bound to disclose. 

(c) “Any question relative to the 
manner in which the investigation 

y was conducted by the Police or how 

a the witnesses were cbtained by 

© them.” Disallowed, as improper 

y 4 and too previous at this stage of the 

case, the Magistrate rot having 
.: been asked to refer to the Police 

' papers, to question the propriety of 
the investigation, and because tho 
Police are not bound to disclose the, 
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information. : At the outset two 
minor points may be noticed. 

‘First, the District Magistrate by improper 
questions apparently meant questions the 
answers to which would he inadmissible. I 
cannot accede to the coritention of the learned 
Assistant Government Advocate that the 
second and part of the third group of ques- 
tions were such thatthe Court was bound 
to forbid them under section 152, Evidence 
Act, as being “needlessly offensive in form,” 
the use of the expression as to ‘obtaining’ 
witnesses being an insinuation that they had 
begn suborned by the, Police, and there being 
no reasonable grounds for thinking that im- 
putation to be well-founded. Had the ques- 
tion conveyed that meaning—which to my 
mind is far-fetched—to the District Magis- 
trate, he would have given that as a reason 
for forbidding it to be put and its objection- 
able form might easily have been remedied 
by substituting the word ‘discovered’ for the 
word ‘obtained.’ . 

Secondly, the District Magistrate appears 
to have treated questions which a witness 
cannot be compelled to answer (such as those 
referred to in sections 121, 124 and 125, 
Evidence Act,) as questions whicha witness 
cannot be permitted to answer (such as those 
referred to in sections 123 and 126, Evidence 
Act). The latter class of questions might 
ba properly forbidden, but as regards the 
former, the question is in no way barred; the 
witness has merely the right of refusing to 
answer it, without-any hostile inference 
being drawn from his refusal. The most, 
therefore, the Magistrate e~uld do, if he 
thought the witness was ignorant of his 
privilege, would be to warn him that he 
need not answer. , 

16 follows from this that, though the 
witness could not be compelled to say how 
the names of three of the four accused and 
of the prosecution witnesses were obtained, 
yet the question was not one either in 
form or substance which could, under any 
section of the law to which I have been re- 
ferred, be forbidden; and if the witness elect- 
ed to waive his privilege of refusing to 
answer, his answer would be admissible in 
evidence. If the question regarding the dis- 
covery of witnesses was considered to be 
vague and general in its terms, counsel could 
have been directed to make it more speeific 
and precise, 
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The first question was also disallowed on 
the ground that the point had not yet arisen. 
No authority is cited for the view that, cross- 
examination must be confined to matters 
raised elsewhere in the evidence, but it 
appears that in fact that point had arisen. 
There was evidence to show that complainant 
in his report to the Police immediately after 
the assault eaid it was committed by three 
men of whom Mahomed Ali and Lal Mahomed 
were two. The accused actually before 
the Court were Mahomed Ali and threeothers, 
and Lal Mahomed was not among them. 
The point had, therefore, arisen as to how 
three men, other than Mahomed Ali and 
Lal Mahomed, instead of only one, came 
to be accused of the offence, and the defence 
were entitled to try and clear it up if they 
could do so. 

But the third group of questions forbidden 
is the most comprehensive, as it includes all 
questions relating to the manner in which 
the investigation'was conducted by the Police, 
which were ruled out on the further ground 
that they were premature, the Magistrate not 
having been asked to refer to the Police 
papers to question the propriety of the in- 
vestigation. 

This veto is clearly too sweeping. Such 
questions as “Gan you tell when the names 
of the accused other than Mahomed Ali 
were obtained?” or “Can you tell on what 
date such and such witness first made a 
statement to the Police?” though. relating 
to the investigation, would be neither 
forbidden nor privileged. Learned Counsel 
for the:defence states that in consequence 
of his instructions he desired to put ques- 
tions regarding facts which are said to have 
transpired at certain identification parades: 
such questions should be admissible and the 
witness- would be bound to answer them if 
he could. There remains the question of the 
prematurity of the questions, and the re- 
ference. to Police papers. I do not grasp 
the significance of the latter point, nor, as 
1 understand them, do the questjons dis- 
allowed necessarily imply any impugning 
of the propriety of the investigation. The 
sections of the Evidence Act dealing with the 
cross-examination of witnesses in Criminal 
cases make no mention of Police papers, 
ard the right of cross-examination given by 
that Act is not fettered by the fact that Police 
papers are in existence but have not been re- 
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ferred ‘to, -Section 162, Criminal Procedure 
Code, appears to be the only provision of law 
regarding reference to Police papers, and 
that relates solely to statements of wit- 
nesses which have been taken down in writ- 
ing by the Police. There is no reason to 
suppose that the investigating officer, who 
was the witness under cross- examination, 
had himself made any statement which had 
been so taken down in writing, and even 


if he had, the employment of the usual means: 


of cross-examining him, whether to impeach 
his credit or to elicit other facts, could not 
properly bə made contingent on a request to 
refer to such writing. Section 138 of the 
Evidence Act gives the defence the right to 
cross-examine prosecution witnesses at the 
conclusion of their examination-in-chief, and 
such cross-examination may be on all points 
and by means of all questions not disallowed 
by the Evidence Act. Though the defence 
have the further right to re-call and cross- 
examine prosecution witness after the charge 
has been framed, they cannot be compelled to 
so defer all or any of the cross-examination 
which they are by law entitled to make. To 
do so is to deprive them of partof the means 
available for obtaining an order of discharge. 


I hold that the District Magistrate erred 
in disallowing certain of the questions which 
he did, but I cannot admit that such error 
affords sufficient ground for a transfer in this 
case. The question of improper exclusion of 
evidence is, moreover, not one which should 
ordinarly be gone into during the pendency 
of a case, and I have already dealt with it 
in this instance, because it appeared that the 
accused might otherwise incur hardship, 
through being deprived of a part of the means 
allowed them by law to avert the burden of 
proof being thrown on them, as would be the 
case were a charge framed against them. 


The application for transfer is dismissed, 
and the case willbe returned to the District 
Magistrate with the dérection to allow the 
accused te cross-examine on such points and 
by means of such questions as are allowed 
by law, 

Application dismissed. 
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(2. c. 4Bur. L. T. 115.) 

LOWER BURMA CHIEF COURT. 
Seconp Crvin Arrear No. 289 o 1908. 
August 20, 1909. 

Present:—Mr. Justice Parlett. 

MA LON MA AND ANOTHER—PLAINTIFF3 — 
APPELLANTS 

. VETSUS 
Me. SHWE BYU AND ormers—Derenpints 


— RESPONDENTS. 

Husband and wife—Presumption that husband is the 
agent of the wife so long as they live together—Pre- 
sumption rebuttable—Transfer of Property Act (IV of 
1832), ss. 54, 100 — Unregistered sale of land—Charge. 

When a married couple are living together and tho 
husband acts alone in dealing with the joint property, 
the presumption is that he ig acting asthe wife’s 
agent in respect of her interest as well as his own. 
But the presumption can be rebutted. 

Ma Shwe U. v. Ma Kyu, 3 L. B. R. 66; Soobramonian 
Chetty v. Ma Hnin Ye, P, J. L. B. 568, relied upon. 

-A sale, which is invalid because of non-complianco 
with section 54 of the Transfer of Property Actas 
to registration, does not operate to give the purchaser 
a charge for the amount of the sale price against the 
seller’s estate. 


Section 100 of the Transfer of Property Act was 
never intended to indemnify people who endeavonred 


to geb conveyances in violation of the express pro- 
visions of law. 4 : 


Pran Nath Sarkar v, Jadu Nath Saha, 32 C., 
9 C. W. N. 627, relied upon. 


Appeal against the decree of the Divisional 
Court of Hanthawaddy, dated the 18th 
September 1908, passed in Civil Appeal 
No. 100 of 1908, dismissing the appeal of 
appellants (plaintiffs), against the decree of 
the District Court of Tharrawaddy, in Civil 
Regular No. 3 of 198, 

Mr. Villa, for the Appellants. 

Mr. Nicol, for the Respondents, 


Judgment.— Plaintiffs sued for a por- 
tion of 37°76 acres of land, the joint pro- 
perty of their deceased parents Maung Shwe 
Kyun and Ma Waing Gale. One of their 
sisters Ma The Hmon, and her husband 
Maung Shwe Pyu, claimed to have purchased 
14°27 acres of this land from their parents, by 
registered deed on 21st February, 1:99; and 
another sister, Ma Min On, claimed to have 
purchased another 11°47 acres from them for 
Rs. 500 by verbal transfer on 19th May 
1905. These purchasers are the Ist, 2nd 
and 3rd defendants and the remaining defend- 
ants ure the remaining children of the 
deceased couple, or the representatives of 
those children. 

Plaintiffs alleged that their parents were 
in their dotage and incapable of contracting 
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when the sale to Ist and 2nd defendants were 
made; that the latter obtained the execution 
of that deed of transfer by the exercise of 
undue influence; and as regards the later 
transfer to Ma Min On, they pleaded that it 
was invalid as it transgressed the provisions 
of the transfer of Property Act. 

The District Court. held that they had 
failed to prove that their parents were 
mentally incapable of contracting when the 
sales were made, or that undue influence had 
been exercised or that the consideration was 
inadequate. It further held that the sale to 
Ma Min On was invalid as a sale but that it 
‘ operated to give her a charge of Rs. 500, the 
amount of her purchase-money against the 
estate, and that until that was re-paid to her 
she was entitled to retain possession of the 


. land. 


The plaintiffs ‘appealed to the Divisional 
Court against all these findings, and on one 
entirely new ground never raised or ever 
mentioned above, namely, that Maung Shwe 
Kyu had no power to alienate the joint pro- 
perty of himself and his wife without the 
consent of the latter, and that the transfer 
was, therefore, null and void. 

The Divisional Court confirmed all the 
findings of the District Court, and on the 
new defence raised, held that the burden of 
proving the absence of Ma Waing Gales’ 
consent to the transfer lay on plaintiffs, and 
they had failed to discharge it, and further 
that even without his wife’s consent, Maung 
Shwe Kyu. could have made a valid sale 
of this land as it did not amount to half 
thé estate. The learned Divisional Judge 
quotes the case of Ma Shwe U v. Ma Kyu (1) 
as authority for the latter proposition. That 
case, however, lays down that a husband may, 
without the consent of his wife, make a 
valid transfer of his share and interest in 
the hnapazon property of himself and his 
wife. In other words, a husband can, without 
his wife's consent, alienate a half share and 
interest in their joint property, but that is 
not the same thing as saying that he can so 
alienate the full title and interest in one half 
of their joint property, nor does this latter 
proposition by avy means follow from the 
first. So far, therefore, as the present case 
goes, the raling quoted would be merely 
authority for holding that Maung Shwe Kyu 
could, without his wife’s consent, alienate 

(1) 3 L. B. R, 66. . ; 
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a half share and interest in the 14'27 acres 
of land to lst and-2nd defendants, . 

The grounds of appeal to this Court are 
practically the same as those to the Divi- 
sional Court, 

I see no reason whatever to disagree with 
the findings that plaintiffs completely failed 
to prove that their parents were incapable of 
contracting in 1899; that undue influence was 
exercised or the consideration was inadequate, 
nor.was there anything to warrant presump- 
tions of this nature. As regards the absence 
of Ma Waing Gale’s consent to the sale, this 
point ought clearly to have been raised at 
the outset and not left to be newly introduc- 
ed in appeal. 


The ruling above quoted endorses a view 
expressed in an earlier case Soobramonian | 
Chetty v. Ma Hnin Ye (2) that there is a 
presumption that when a married couple are: 
living together and the husband acts alone in 
dealing with the joint property, he is acting . 
as his wife’s agent in respect of her interets as; 
well as his own. In the former case it was laid | 
down that where the couple were still living 
together the presumption would be that one 
was acting as agent for the other; that so 
long as the marriage ‘continues, the wife 
consents to the acts of her husband, but 
this presumption may be rebutted. There is 
nothing on the record to rebut this presump- 
tion, and, therefore, the presumption prevails. 

Neither of the Lower Courts has cited 
any authority for holding that though the 
verbal sale to 8rd defendant was invalid as a 
sale, yebit operated to give her a charge - 
upon the property for the amount of her 
purchase-money. 


In Pran Nath Sarkar v. Jadu Nath Saha ` 
(3) it was held that even a mortgage as 
defined in section 58, Transfer of Property 
Act, which, however, was not attested as re- 
quired by section 59, does not operate asa 
charge under section 1C0 ofthe Act. - Still 
less could it be held, that a sale which was 
invalid because of non-compliance with sec- 
tion 54 of the Act nevertheless gave the 
would-be purchaser a charge under section. 
100 of the Act. The latter section wag 
never intended to indemnify people who 
endeavoured to get conveyances in violation 
of the express provisions of the law. 

(2) P. J. L. B. 568. 

(8) 82 0. 729; 9 0, W. N. 627. 
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I modify. the decree of the District Court 
by reversing the order “that the 11°47 acres 
of land is subject toa charge of Rs. 500 due 
and payable to Ma Min On, who is entitled to 
remain in possession of such land until such 
sum is paid.” 

As appellants have succeeded in part in 
their appeal, I order that each party shall 
bear their own costs in this appeal. 

Appeal allowed-tn part. 


(8. c. 4 Bur. I. T. 117.) 
LOWER BURMA CHIEF COURT. 
Orinar Revision No. 147B or 1909. 

July 23, 1909, 
Present: —Mr.- Justice Parlett, 
KET FOON— APPLICANT 


versus 


EMPEROR—RESFONDENT. 

Rangoon Police Act (IV of 1899), s. 30 cl. (c)— 
Summary trial— Record must show ingredients of offence 
charged—Venue of trial material only where accused 
is prejudiced—Criminal Procedure Code (Act Y of 
1898), s. 581. 

Where an accused person was charged under section 
30 (c) of the Rangoon Police Act for “being found 
between sunset and sunrise with his face covered 
and being unable to give a satisfactory account of 
himself” and where the record was silent as to what 
account, if any, the accused at the time of his arrest 
gave of himself and asto any reason there may bo 
for considering such account to be unsatisfactory: 

Held, that the record omitted a most essential 
ingredient of the offence of which the accused was 
convicted and that this omission was fatal. 

The record in summary trials, however brief, should 
show the necessary ingredients of the offence charged. 

Kuchi v. King Emperor, 3 L. B. R. 83 2 Cr. L. 
J. 375, followed. 

Where it was contended that the accased was found 
within Municipal limits and not within Cantonment 
limits and that his trial by the Cantonment Magis- 
trate was, consequently, illegal: f 

Held, that thero would be no ground to interfere 
unless it could be shown that failure of justice had in 
fact been occasioned by the error of venue. 


Appeal against the order of the Canton- 
ment Magistrate, Rangoon, dated the 12th 
June 1909, in his eCriminal Summary Trial 
No. 266 of 1909. 

Mr. Hamlyn, for the Applicant. 


gudgment.—tThe first point raised 
was that the place where petitioner was 
found was not within the limits of the 
Cantonments and, therefore, the Magistrate 
had no jurisdiction. Counsel advanced no 
proper grounds whatever for this contention, 


All he did was to file letters from the 
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Municipal authorities to the effect that the 
place was within Municipal limits. That 
has no bearing whatever on the question, 
The terms Municipality and Cantonment are 
in no way mutually exclusive ; indeed, section 
3 of the Burma Municipal Act of 1898 
shows clearly thata Municipality may include 
within its limits a Military Cantonment, 

If Cantonment authorities had been asked 
and a declaration made by them that the 
place did not fall within Cantonments had 
been filed, that might have been accepted, 
But obviously the proper course was to re- 
fer to the notification of the Government 
declaring what the boundaries of the Rangoon 
Cantonment are, and then to determine that 
accused was found outside those boundaries, 

But, even if that had been done, there 
would have been no grounds to interfere 
unless it was shown that a failure of 
justice had in fact been occasioned , by the 
error of venue (section 531, Criminal Pro. 
cedure Code). 

Ib is stated that accused’s friends attend- 
ed the Town Magistrate’s Court, expecting 
him to appear for trial there, and they were 
prepared to offer a defence and vouch for 
his honesty. There is no proof of this; 
but if, as stated, the Police did inquire 
in his quarter and his ward headman actually 
vouched for him being of gocd character 
but of weak mind, it is cnly reasonable 
to except that.it would at that time have 
been ascertained from the Police where and 
when the man would be tried. 

Finally, itis urged that the record dis- 
closes no offence against the accused, and 
this objection I am bound to uphold. 

The record shows the offence proved ‘‘sec- 
tion 50, Rangoon Police Act. Found between 
sunset and sunrise with his face covered.” 
The statement of reasons for the finding 
states that accused “was found * + nt 
10 30 P. m. with his face covered ” 

Tn the warrant the offence is even described 
as “being found between sunset and sunrise,” 

Section 30 of the Rangoon Police Act 
clause (e) renders punishable “any person 
sound between sunset and sunrise having 
his face covered * * ard who is un- 
able to givea satisfactory account of himself.” 

The record from end to end is silent ag 
to what account, if any, accused at the time 
of his arrest gave of himself and as to 
any reason ihere may be for considering 
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such account was unsatisfactory. The record 
in summary trials, however brief, must show 
the necessary ingredients of the offence 
charged [Kuchi v. King-Emperor (1) J: 
In the present instance, the record omits 
a most essential ingredient of the offence 
of which the accused was convicted, and 
this omission is fatal. 

_ I reverse the conviction and sentence. 
bail bond will be cancelled. 


Conviction anl sentence reversed. 
(1) 3 L. B. R. 8; 2 Cr. L. J, 875. 


The 


(s. c 4 Bur. L. T. 118.) 

LOWER BURMA CHIEF COURT. 
Ssconp Civiu Appean No. 227 or 1908. 
June 14, 1909. 
Present:—Mr. Justice Moore. 

Me. LU GALE— APPELLANT 
VETSUS 
VSNKATACHELLAM CHETTY AND 


OTHERS— RESPONDENTS. 

Pleadings—Plaint and written statement both de- 
fective —Proper course—Fraud must be pleaded specially 
— Transfer of Property Act (IV of 1882), s. 583—Frau- 
dulent Transfer—Intent to defeat or delay credilors— 
Mala fide sale. 

When both a plaint and written statement are 
defective, the proper course is to either return 
“the plaint for amendment and require a 
fresh written statement inreply tothe amended 
plaint, or to examine the parties in Court with a view 
to framing proper issues. 


A party who relies upon fraud must both plead and 
prove it. Heis boundto give particulars of the 
alleged fraud and can succeed ‘upon proof of the 
fraud as alleged and not of anyother kind of fraud. 

Where, however, the question as to the bona fide 
nature of a sale was not raised in the pleadings: Heid, 
the lower Appellate Cours did not exceed its powers 
in framing issues on this question which, though not 
raised in the pleadings, had governed the case from 
the first. A 


Where a judgment-debtor soon after a money- 
decree had been passed against her sold her land for 
an inadequate price to an employee of her advocate’s 
father who lent the money for the purchase, il is clear 
that her intention in selling the land for a sum 
considerably less than its value was todelay or defeat 
the claim of her judgment-creditor, according to the 
provisions of section 3 of the Transfer of Property 
‘Act, the sale was voidable at the option of the cre- 
ditor so defeated. 


Bhagwant v. Kedari, 25 B. £02; Hakim Lal v. 
Mooshahar Sahu, 34C. 999; 6 C. L. J. 410; 11 C. W. N. 
889, relied upon. 

Appeal against the decree of the Divi- 
sional Court of Tenasserim, passed on the 
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9th September 1909, in Civil Appeal No. 
65 of 1908, dismissing the appeal of the 
appellant (plaintiff) against the decree of the 
Sub-divisional Court of Thaton. passed in 
Civil Regular Suit No. 23 of 1908. 

Mr. Agabeg, forthe Appellant. 

Mr. Dawson, for the Respondents. 

Judgment.—Respondent got a mort- 
gage-decree against Ma Nyo and others, 
Ma Nyo appealed and in Civil first Appeal No. 
102 of 1906 of this Court, in which she was 
represented by Mr. Chit Hlaing, the mortgage- 
decree was altered toa simple money-decree 
for Rs. 662-5-0 against Ma Nyo and the legal 
representative of her deceased husband. 
Judgment in this case was delivered on the 
8th July 1907. 

On the 4th August 1907, Ma Nyo sold to 
appellant the land the subject of suit by 
registered conveyance for Rs, 1,(00. 

On the 8th August 1907, Venkatachellam 
got a warrant attching the landin execution. 

On 15th August 1907, appellant applied 
for removal of attachment. His application 
was rejected on 8rd February 1908 on the 
ground that he was not in possession of the 
land when attached. 

On the 10th February 1908, he filed the 
suit now under appeal to establish his title. 
He alleged in his plaint that he “became 
owner in possession of the land on 4th 
August 1907.” 

Defendants-respondents filed a written 
statement in the following terms:—Defend- 
ants deny that the land in suit belonged to 
plaintiff at the time of attachment.” ` The 
parties were not, as they should have been, 
examined before issues were framed. The 
sole issue framed was, whether the land in 
question belongs to the plaintiff. Plaintiff 
called no fresh evidence, the evidence record- 
ed in the removal of attachment case being 
by consent admitted. Defendant called no 
evidence at all. The Judge of first instance 
found that the deed of sale on which plaintiff 
relied was “tainted with fraud”,—what kind 
of fraud is not clear,—and dismissed the suit. 
The Judge of the Divisional Court rightly 
pointed out that the fraud was not mention- - 
ed in the pleadings or raised by the issuts. 
He then framed iwo new issues:— 


(¢) Was the purchase by plainsiff 
bona fide? 

(ii) Was it invalid by reason of 
fraud or other cause? and 
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‘remanded ‘the case for decision 
of these issues. Some further 
evidence was recorded and both 
Courts found on the fresh issues 
in favour of defendant-respondent. 

The first ground of appeal argued is that 
the Divisional Court erred in framing these 
issues and in remanding the case for hearing 
and decision upon them, when the question 
of fraud raised in the issues was not 

‘raised by defendants in their written state- 
ment, 

A plaintiff who relies upon fraud must 
both plead and prove it. He is bound to 

. give particulars of the fraud alleged and 
can succeed upon proof of the fraud as alleged 
and not of any other kind of fraud. A 
defendant who is disputing a title is equally 
bound to state the grounds upon which he 
disputes it and, if fraud is one of those 
grounds, to give particulars of the fraud. 

In the present case both the plaintand the 
written statement are defective. The plaint 
does not, as it should, disclose the nature of 
the title relied upon and it was impossible for 
defendant to filea proper written statement 
in reply to it. ; 

The proper course would have been to 
return the plaint for amendment and to 
require afresh written statement in reply to 
the amended plaint. Or, the Court should 
have examined the parties im Court before 
issues were framed. 

It is clear from the cross-examination of 
plaintiff that defendant from the first sought 
to impugn his title on the ground that- the 
transfer to him was for insufficient considera- 
tion and made with intent to defeat or delay 
defendant a creditor of the vendors and was 
in this sense fraudulent. And I do not think 
that the lower Appellate Court exceeded its 
powers in framing issues on this question 
which, though not raisedin the pleadings, had 
governed thecase from the first. 

Both the lower Courts have found that the 
sale to appellant wag fraudulent. But it is 
urged jn second appeal that the facts which 
they have found proved do not justify them 
in holding the sale void. 

' That plaintiff-appellant paid Rs. 1,000 for 
the land in suit is clearly proved, and I donot 
understand the lower Courts to question the 
genuineness of the consideration. They agree 
in finding that the price paid was inadequate. 
There is some misunderstanding as regards 
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standing crops. The plaintiff obviously did 
not buy these. The land when he boughtit, 
was being cultivated by tenants. 

Plaintiff’s own witness gives the value of 
the land as Rs. 50 per acre. The aran pur- 
chased is 58°54 acres worth on this basis 
Rs. 2,927. Plaintiff, therefore, purchased the 
land at about rd of its value. 

The Judge of the Sub-Divisional Court 
draws an inference unfavourable to plaintiff 
from his failure to inquire as to encumbrances, 
He also saysthat inquiry, if prosecuted, would 
have led to the knowledge that the land was 
encumbered or “affected.” Inquiry could 
have led to no such knowledge as the land 
was not encumbered or affected. As a matter 
of fact, there can be no room for doubt that 
plaintiff bought thisland because he knew that 
the Chief Court had held that it was unen- 
cumbered. He bought it with money borrowed 
expressly for that purpose from his employer 
U Tha Hynin, father of the Barrister 
who represented Ma Nyo in this Court. And 
in fact when he boughs it, it was free from 
mortgage or other encumbrance. 

There is nothing in itself illegal or 
fraudulent in plaintiff making use of his 
knowledge of the result of the litigation in 
this Court. 

The only ground on which the transfer can 
be held voidable in this case was that, it was 
made with intent to defeat or delay the 
creditors of the transferor. In considering 
whether this was the case, the principles laid 
down in section 53 of the Transfer of Pro- 
perty Act are a useful guide. The scope and 
meaning of that section are fully discussed in 
the case of Bhagwant v. Kedari (1) and in 
Hakim Lal v. Mooshahar Sahu (2). The 
latter case resembles this one, inasmuch as in 
neither case has the transaction been a mere 
cloak for retaining a benefit to the grantor. 
There can be no doubt that Ma Nyo has 
parted with all her rights in the land aad 
that appellant has paid Rs. 1,000 for the 
land and there is not the least reason to 
suspect him of any intention of restoring the 
land or any part of it to Ma Nyo. But 
if Ma Nyo’s intention in selling the land 
was to defeat her creditors and if Maung lu 


- Gale knowing of that intention assisted her 


in carrying it out; if, in other words, he assist- 
ed her in converting her land into money 


(1) 25 B. 202. 
(2) 84 0.999; 60. L. J. 410; 11 C. W, N. 889. 
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because money is more easily shuffed out of 
sight, his title is worthless as against creditors 
even though he may have paid, the full price. 
He cannot plead that he purchases bona fide 
if he purchases knowing that hein doing so 
is assisting his vendor to avoid or delay pay- 
| ment of her debts. 

Having regard to the gross inadequacy of 
the consideration paid and having regard to 
the connection between Maung Lu Gale and 
Ma Nyo’s legal advisers, Í think that there 
is no reasonable doubt that Ma Nyo’s inten- 
tion in selling her land for grd its value was 
to delay or defeat the Chetty’s claim snd 
Maung Lu Gale knew of this intention and 
assisted her in carrying out. I think, there- 
fore, that upon the principles laid down by 
Mukerji, J. in Hakim Lal v. Mooshahar Sahu 
(2), the transaction is voidable at the option 
of a ereditor so defeated and I, therefore, con- 
firm the judgment ana dercee of the lower 
Appellate Court and dismiss this appeal with 
costs. 

` Appeal dismissed. 





(s. c. 8 A, L. J. 841.) 
ALLAHABAD HIGH COURT. 
FULL BENCH. 

Fiırsr Civin Arpean No. 67 or 1910. 
February 7, 1911. 

Present:— Sir George Knox, Kr., Judge, 
“Mr. Justice Banerji and Mr. Justice 
Karamat Husain. 

BED SARAN KUAR—PtarintiFF—- 
APPELLANT 
VETSUS 
BHAGAT: DEO AND OTHERS—DEFENDANTS— 
RESPONDENTS. 

Civil Procedure Code (Act V of 1908), s. 11—Res 
judicata— Ejectment suit in Revenue Court—Question 
of title decided—Second suit in Civil Court barred. 

A brought a suit jn a Revenue Court for ejectment 
against certain persons on the ground of a lease. 
They pleaded proprietary title which was decided in 
their favour. A. then brought the present suit for 
declaration of her title and possession in the Civil 
Court as against the defendants in the former suit as 
well as against some other persons: 

Held, that the decision of the Revenue Court in the 
previous suit was res judicata so far as the defendants 
in that suit were concerned. 

Bihari v. Sheobalak, 29 A. €01; A. W. N. (1907) 
189; 4 A. L. J. 545, referred to. 

First appeal from the decision of the Dis- 
trict Judge of Mirzapar, 3 
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Mr. Haribans Sahai (with him Nawab 
` Abdul Majid), for the Appellant. | 
Dr. Tej Bahatur Sapru, for the Rasmad- 
ents. i 4 
Judgment.—this appeal arises out of 
a suit brought by Sri Rani Bed Saran Kuar, 
‘appellant before us, in which she asked for 
recovery of possession of mauza Jamvanwa 
and for a declaration of her proprietary right 
to the same. One of the pleas raised in 
defence was, that the present suit was barred 
by reason of section 11, Code of Civil Pro. 
cedure. Jt appears that, prior to the institu- 
tion of the suit out of which this appeal has 
arisen, a suit had been instituted in the Court 
of the Assistant Collector, First Class, under 
section 63 of the Local Tenancy Act. The 
appellant was the plaintiff’ in that suit, 
The defendants were (1) Ramnath Prasad, 
who was the father of Ram’ Kinkin Deo and 
Harbans Deo, two of the present respondents, 
and also ( Bhagat Deo, the third respond- 
eut before us. The appellant then sued for 
ejectment of the defendants on the ground 
that they werelessees, and that the lease under 
which they held wouldexpire atthe end of the 
then current agricultural year. 
The defence was to the effect that the 
defendants were not lessees but proprietors, 
and thatthe plaintiff had no title to the 
property in question. The Assistant Col- ` 
lector took upon himself to determine the 
question of title then in issue before him. 
We cannot help saying that the action of 
the Assistant Collector seems to us to have 
been inexpedient. He would have shown 
better discretion if he had required the de- 
fendants to institute a suit in the Civil Court 
for the determination of this question, which 
was particularly a question for the Civil 
Court to determine. Section 199 of the 
Local Tenancy Act, however, gave the 
Assistant Collector power to determine ‘the - 
question, and he determined it against 
the plaintiff, namely, the appellant before us. 
He held that the plaintif had no title to the: 
property in dispute. . ` 
The plaintiff might have carried this deci- 
sion in appeal before the District Judge. Had 
she done so, it would have been within the 
power of the District Judge either to trý 
ihe question of title himself, orif he had 
not ail the materials before him -necessary 
for the determination of the question, to 
have framed issues witli reference to that 
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question, and have referred them for trial to 
any subordinate Court of Civil jurisdiction. 
That Court might, for instance, have been 
the Court of the Subordinate Judge. The 
plaintiff, however, did not take any action 
in this direction with the result that she 
has now to meet a decree against her which 
‘has become final. The decree was pro- 
nounced, it is true, by a Revenue Court 
but by a Revenue Court which, as we have 
held in previous decisions and as we now 
hold, is pro tanto a Civil Court of competent 
jurisdiction to decide the question of title. 
The rulings to which we refer will be found 
mentioned and considered in Bihari v. Sheo- 
balak (1). i 

To return to the suit out of which this 
appeal arises, the Court of first instance held 
that the plaintiff’s case was barred by the rule 
of res judicata. The lower Appellate Court 
also held that .the suit of the plaintiff was 
barred against such of the defendants as were 
‘parties to the previous suit brought under 
section 63 to which we have already referred. 
With this view of the lower Appellate Court 
we agree for the reasons stated above. So far 
-as the present case is concerned, the result is 
that the appellant's claim must be held to be 
barred against the respondents to this appeal, 
-We accordingly dismiss the appeal with costs. 


Appeal dismissed. 
(1) 29 A. 6015 A, W. N. (1907) 189; 4A, L.J. 
545. ze. 4 


(s.c. 8 A. L. J. 352.) 
ALLAHABAD HIGH COURT. 
Seconp Civin APPEAL No. 849 or 1908. 
July 9, 1909. 

Present:—Mr. Justice Karamat Husain, 

BHURA—P.arntirrF—A PPELLANT 
MBA. versus 

`. GHURE—DEFENDANT—RESPONDENT. - 

‘ Civil Procedure Code (Act XIV of 1882), s. 13—Prior 
mortgage of entire share—Subsequent mortgage of rds 
-share—Suit on subsequent mortgage—Redemption of 
the prior mortgage—No grayer inthe suit for possession 
of rd share—Second suit for possession of rd share 
baried*-Res judicata. 

D., father of R. L., and G., mortgaged his property 
with posseésion to S. Subsequently R.and L. mort- 
gaged their $rds share in the equity of redemption to 
B. B. instituted a suit for sale of the property on 
the basis of his mortgage. S., the prior mortgagee, 
was made a party to thesuit. S.s entire mortgage 
was redeemed by B.,but only 4rds of the property was 
sold. In his plaint B. had not prayed fcr possession 
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of irdjshare which had not been mortgaged to him, 
but which he had to redeem from 3. In a subsequent 
suit, B. sought possession of that jrd share: 

Held, that the second suit was barred by res judicata, 
B. ought to have prayed for possession of tho share 
in his previous suit. 

Vinayak v. Dattatraya, 26 B. 661, relied upon. 

Second appeal from the decree of the Dis- 
trict Judge of Agra, reversing that of 
the Munsif of Mahaban. 

Mr. J. N. Chaudri, for the Appellant, : 

Mr. Girdhari Lal Agarwala,, for the Re- 
spondent. 

Judgment.—tThe facts which gave 
rise to tke suit out of which this appeal 
arises are as follows :— 

One Deojit Lal, father of Radhe Kishen, 
‘Ram Lal and Ghure, made a mortgage with 
possession in favour of Salig Ram, on the 
25th July 1881. Subsequently, on the 3rd 
November 1896, Radhe Kishen and Ram 
Lal] mortgaged their two-thirds share in the 
equity of redemption to the plaintiff Bhura. 
On the 23rd November 1903, Bhura institut- 
ed a suit upon his mortgage, Radhe Kishen, 
Ram Lal, Salig Ram and Ghure were 
impleaded as defendants. The reliefs prayed 
for in the plaint in that saik were to the 
following effect :— 

(a) Defendants Nos. 1 and 2 may ba order- 
ed to pay the amount dneon the mortgage 
dated the 3rd November 1896, within a 
time fixed by the Court, and on their failure 
to do so, bima be given to the plaintiff to 
deposit the moitgage-money due to Salig 
Ram. 

(b) Should Salig Ram (in the plaint not 
accept is to be found but this seems to bea 
mistake) accept the entire mortgage-debt, 
then the entire property covered by his 
mortgage should be sold, and should he 
accept a portion of the mortgage-money, T.e., 
two-thirds, then the property covered by his 


deed, dated the 3rd November 1896, be sold. 


The proceeding of the Court, dated the 


‘17th December 1903, shows that Salig Ram 


demanded the payment of the entire mort- 
gage-debt due to him and that the plaintiff 
expressed his willingness to pay the entire 
sum provided all the property covered by 
his mortgage, dated the 25th July 1881, was 
ordered to basold. The Court gave a decree 
to the plaintif under section 86 of the 
‘Transfer of Property Act which ordered him 
to pay the entire sum due to Salig Ram on 
his mortgage, but which ordered the sale of 
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the 2/3rds share of Radha Kishen and Ram 
Lal mortgaged under the deed dated the 3rd 
November 1896. The decree-holder, on the 
28rd July 1904, applied for an order absolute 
in which he prayed that the rd share of 
Ghure also ke sold. Objections were taken 
to this application and it was rejected. 
There was an appeal and the following is 
theextract of the order of the lower Appellate 
Court, dated the 25th April 1905:— 

“When the decree absolute under section 
89 of the Transfer of Property Acb came to 
be prepared, the appellant claimed to be put 
into possession of the share of the 3rd brother, 
not covered by the mortgage. The lower 
Court has refused to do so, hence this appeal. 
It is clear that the appellant has misconceiv- 
. ed his remedy. The decree under section 89 
cannot go beyond that prepared under section 
88. As matters stand, the appellant may be 
entitled to some relief butnot by way of 
appeal from an order regarding the form of a 
decree under section 89. The obvious matter 
of proceeding is to apply for review of judg- 
mentin the original case.” 

Tt is admitted that there was no appeal 
from the above order and that no steps were 
taken for a review of the original judgment. 

The plaintiff, on the 18th of November 
1907, brought the suit out’ of which this 
appeai has arisen against Ghure, on the 
allegation that after the payment of the mort- 
gage-money due to Salig Ram, Ghure, 
Radha Kishen and Ram Lal got their 
names entered instead of that. of Salig Ram 
in the revenue papers. One of the reliefs 


sought in the plaint was the possession asa. 


mortgagee over the share of Ghure. One of 
the pleas in defence was, that the suit was 
barred by the doctrine of res judicata. The 
Court of first instance decreed the claim in 
part. The lower Appellate Court coming to 
the conclusidn that the suit was barred by sec- 
tion 18 of the Code of Civil Procedure, Act No. 
XIV of 1852, set aside the decree ofthe 
Court of first instance and dismissed the 
suit with costs. The plaintiff, Bhure, has 
preferred a second appeal to this Court, and it 
is argued by his learned Vakil.that the suit is 
not barred by the doctrine of res judicata, 
inasmuch as the cause of action for posses- 
sion did not arise till after the payment by 
him of the prior mortgage of Salig Ram, 
and that a prayer for possession was nota 
prayer which ought to have been made is the 
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suit for sale which was instituted by Bhura, 
on the 23rd of November 1903. Iam of 
opinion that the doctrine of res judicata bars 
the present suit. When Bhura instituted 
his suit for the sale of the 2/3rds share’ of 
Radha Kishen and Ram Lal, he, under the 
law of mortgage as it was interpreted by 
this Court ab that ime, was bound to redéem 
the prior mortgage in favour of Salig Ram. 
The prayer for the redemption of that- one- 
third share which belonged to Ghure and 
which could not be sold in his decree against 


the other 2/3rds, necessarily i involved a prayer 


for the possession of that 4rd. That being 
so. the plaintiff ought to have prayed for it 
and his failure to do so debars him from 
bringing afresh suit for it. There can be 
no doubt that Salig Ram wasa necessary 
party to the suit instituted by Bhure on the 


` 23rd of November 1903. As soon as he was 


made a party, there should have been a deter- 
mination of all the rights between the plain- 
tiff and Salig Ram arising out of the prior 
mortgage, dated the 25th of July 1881, in 
favour of Salig Ram and one of the rights 
to which the plaintiff was entitled was the 
right to the possession of 4rd in possession of 
Salig Ram on payment of the entire money 
due to Salig Ram. I am unable to hold 


that the cause of action for demanding pos- 


session had not accrued at the time of the 
former suit. The right for the redemption 
of that mortgage by the plaintiff, in-con- 
sequence of the law of mortgage as then 
interpreted, had vested in him and to demand 


possession was part and parcel of that 
right. His omission to demand possession 
in that suit debars him from claiming 


it by a fresh suit. I have already said 
that the plaintiff ought to have prayed 
for possession in the former suit. Section 
13, Civil Procedure Code, therefore, applies. 
The remarks of Sir Lawrence Jenkins in 
Vinayak Shivrao v. Dattatraya Gopal (1), in 
wy opinion, support the conclusion at which 
I have arrived. The result is that the 
appeal fails and is dismissed with costs. 


Appeai dismtssed, 
(1) 26 B. 661 at pp. 667-668, 


YUL AJ 


BEHARI V, RAM CHANDER, 


(s. c. 8 A. L. J. 368.) 
ALLAHABAD HIGH COURT. 
Lerrers Parent Appeat No. 96 or 1910.) ` 
February 17, 1911. 
Present:—Sir John Stanley, Krt., K. C., 
Chief Justice and Mr. Justice, Banerji, 
BEHARI AND ANGTHER— DEFENDANTS — 
APPELLANTS 
versus 
RAM CHANDER AND OTHERS—PLAINTIFFS 


— RESPONDENTS. 

Suit for possession by mortgagee not brought until 
last day of limitation—Ezecution of mortgage admitted 
~~ Consideration denied—Presumption—Onus on plain- 
tiff to prove consideration. 

The fact that a usufructuary mortgagee took 


no step to recover possession of the mortgaged pro- 


perty until the last day of limitation raises apresump- 
tion that he did not consider that he was entitled 
to possession. 

In such a case the burden of proving that con- 
sideration passed is on the mortgagee. 

Achobandil Kuari v. Mahabir Prasad, BA. 64], 
followed. 
| Mahabir Prosad v. Bishen Dayal, A. W. N. (1904) 
163, distinguished. 

Letters Patent appeal against the decision 

>of Mr. Justice Karamat Husain, printed at 
7 Ind. Cas. 645, where the full facts are 
given. 

Dr. Tej Bahadur Sapru, for the Appel- 
lants. 

Judgment.—in this suit the 
plaintiffs seek a decree for possession of 
certain property usufructuarily mortgaged 
to them on the 15th of December 1896. It 
appears that from the evidence, and it is not 
disputed, that from the 15th of December 

` 1896, until the 14th of December 1908, the 
day on which this suit was instituted, the 
plaintiffs never applied for mutation of 
names in their favour, nor did they take any 
step whatever to obtain possession from the 
defendants, and it is admitted in the plaint 
that they never got possession. The 
defence set up was that no consideration 
for the mortgage passed. Both the lower 
Courts dismissed the plaintiffs’ suit holding 
that no consideration for the mortgage was 
proved: The lower Appellate Court did not 
place any reliance upon the oral evidence 
adduced. on either side, but finding that no 
steps were taken by the plaintiffs for recovery 
of possession for a period of 12 years all but 
one day, drew the inference from this that 
no consideration had passed. The fact that 
no step was taken by the plaintiffs for so 
long a period raises the presumption that the 
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pliintiffs did not consider, during this long 
period, that they were entitled to possession, 
We think that such an inference is, under the 
circumstance, not unreasonable, and that the 
Courts below were justified, under the cir- 
cumstances, in throwing the onus upon the 
plaintiffs of proving as a fact that consider- 
ation did pass. The case is very similar to 
that of Achobandil Kuari v. Mahabir Pra- 
sad (1). The suit in that case was for 
possession of land alleged to have been 
purchased under a registered deed of sale. 
The defendant-vendor admitted the execution 
and registration of the deed but denied 
receipt of consideration. The deed was 
dated January 1886, and the suit was not 
instituted until the year 1894, that is, after 
the lapse of 8 years. It was found that the 
vendor had beenin possession during the whole 
ofthat period. The plaintiffs produced ro 
evidence in proof of payment of consideration. 
It was held by Oldfield and Tyrrell, JJ., 
that although, under ordinary circumstances, 
the party to a deed duly executed and 
registered, who alleges non-payment of 
consideration is bound to prove his allega- 
tion, the fact that the plaintiff and his 
predecessor had silently submitted to the 
withholding of possession for upwards of 8 
years, combined with the continuous posses- 
sion of the vendor, favoured the cllegation 
of the latter that possession had been withheld 
because of the non-payment of consideration, 
and raised such a counter-presumption as to 
make itincnmbent on the plaintiff to give 
evidence that consideration had in fact 
passed. Weare not aware that this decision 
has been the subject of adverse comment, and 
a number of years have passed since the 
ruling was made. We think that the view 
taken by the learned Judges in that case 
is reasonable one. The circumstances of this 
case are sumewhat stronger, for here we 
have a mortgage executed so far back 
as the 15th of December, 18S6, and 
no steps whatsoever have been taken for 
the obtaining of possession of the pro- 
perty by the mortgagees until the last day 
of limitation, namely, the 14th of December, 
1908, a period of 12 years. The learned 
Judge of this Court relied upon the ruling in 
Mahabir Prasad Rat v. Bishan Dayol (2), 
The facts of that case are unlike those in the 
(1) 8 A. 641. 
(2A. W. N. (1904) 163. 
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present case. Then, there was no with» 
holding ot possession for a length of time as 
in this case. We cannot concur in the deci- 
sion of our learned brother and must allow 
the appeal. We accordingly allow the appeal, 
set aside the decree of this Court and restore 
the decree of the lower Appellate Court with 
costs in all Courts. 
Appeal allowed, 





(s. c. 12 ©. L. J. 479.) 
CALCUTTA HIGH COURT. 
Seconp Civic Appeat No. 1752 or 1902. 
November 30, 1904. 
Present:—Mr. Justice Ghose and 
Mr. Justice Pargiter. 
ACHAMULLA SIRCAR—Derenpant— 
APPELLANT 
versus | 
CHOLAMUNNESSA BIBI—P raintirr— 


RESVONDENT. 

Occupancy-holding not transferable—Purchase — 
Title of purchaser—Subsequent sale of holding in 
execution of rentdecree obtained by some of co-sharer 
landlords—Estoppel— Conduct—Evidence Act (I of 
1872), s. 115. 

The plaintiff purchased from an occupancy-ratyat 
the holding in dispute which is not transforabla with- 
out the consent of the landlord. Subsequently defend- 
ant purchased the same holding in execution of a 
decree for rent obtained by some of the’ co-sharer 
landlords, defendants Nos. 2—9. Tho plaintiff has 
sued for declaration of title and recovery of 
possession: 

Held, that the plaintiff got no title to the holding 
which was not transferable; that there could not be 
any estoppel against the defendants, for they were no 
party tothe transaction under which the plaintiff 
claims title, and that the suit must fail. 


Appeal against a decree of the Subordinate 
Judge of Rangpur, dated the 23rd June 1902, 
reversing that of the Munsiff of Rangpur, 
dated the 30th January 1902. 

Babus Mahendra Nath Roy and Biraj Mohun 
Mozumdar, for the Appellant. 

Babu Surendra Ohandra Sen, for the Re- 
spondent. 

Judgment.—tThe plaintiff in this case 
claimed title under a purchase from cne 
Binand Nasya, an occupancy-ratyat. The 
defendant No.. 1 acquired the same property 
under a subsequent sale in execution of decree 
for rent obtained by some of the co-sharer 
landlords, and the question raised between 
the two rival purchasers was as to whose 
title should prevail. It appears that there 
.was a proceeding under section 335 of the 
Code of Civil Procedure; and under an order 
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made by the Court under that section the 
possession of the defendant No. 1 was main- 
tained, the plaintiff’s application being rejected. 
Thereupon, she brought the present suit to 
have her right as derived from the said 
Binand Nasya declared and possession restor- 
ed to her. 

The main question that was raised between 
the parties was, whether the jote in question 
was transferable according to custom’ or 
local usage without the corsent of. the 
landlord. “The lower Appellate -Court has 
found that it was not so transferable; but 
yet that Court has held that the defendants 
being estopped by their own conduct from 
denying ihe plaintiff’s title, the latter is 
entitled to succeed in this action. The 
estoppel which she set up against the de- 
fendants was that the defendants Nos. 2 to 
9 caused this very property to be sold 
in execution of their decree for a fractional 
share cf the.rent, and the defendant No. 1 
purchased at that sale. And the Subordinate 
Judge has keld that, inasmuch ` as they 
themselves were party toa sale of this very 
holding, they are not entitled to say ás 
against the plaintiff that it is not saleable 
according to law. a eh 

We think, however, that there is -nò 
estoppel against the defendant either under 
section 115 of the Indian Evidence Act, 
or any other principle of law. The plaintiff 
in this case must succeed upon her own 
title. he defendants were no party to 
the transaction under which the plaintiff 
claims title nor did they, by their conduct, 
lead her, the plaintiff, to believe that the 
jote was transferable by custom or local: 
usage. That being so, we think that, this 
being a suit in ejectment and the possession 
of the defendants having been affirmed by 
the Court under section 335 of the Code of 
Civil Procedure, the plaintiff must succeed, 
if she can atall, upon the establishment of 
her own title. Upon the judgment of the 
lower Appellate Court, she has none; that being 
so, we think that the degree of the Court 
below cannot be maintained. Te k 

The result is that this appeal is allowed and . 
plaintiff’s suit dismissed. , . ; 

In the circumstances of the case, each 
party should bear his own costs in all the 
Courts. í 


Appeal allowed; suit dismissed.‘ 
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(s. 06. 4 Bur. L. T. 97.) 

LOWER BURMA CHIEF COURT. 
ORIGINAL OsIMINAL JURISDICTION. 
Ssssions Triar No. 89 or 1910. 

December 22, 1910. 
Present:—Sir Charles Fox, Chief Judge. 
EMPEROR—PRoseEcutor 
versus 


ALI CASSIM ARIFF—Acctsep. 

Murder—Intention—Circwmstantial evidence—Con- 
viction based on circumstantial evidence—Dutly of juries 
—Soundness and honesty of decision—How far they 
should expect truth from witnesses— Moral conriction— 
Certainty of the conclusion. 
_ Intention is the result of working of the brain and 
as one human being cannot see into another human 
being’s brain, the only way of gathering intention is 
to judge from the act itself and from the circum- 
stances under which it was done. 

Circumstantial evidence is evidence of circum- 
stances as opposed to what is called direct evidence. 

_ Circumstances, however, sometimes afford just as 

strong, if not stronger grounds, for coming to a con- 
clusion as to something having happened than the 
evidence of any witness even of the highest stamp, 
who may say he saw it happen. 
’ Juries are expected to give the best of their brains 


to consideration of the matters brought before them ' 


and to give a sound and honest decision., If that is 
not done, it must bring the jury system into disrepute. 
* As regards belief of witnesses, juries should not 
expect the witnesses to come to the reputed standard 
of Washington, butmust take people as they are and 
try and discover the truth by close consideration of 
each one’s evidence in order that truth may prevail 
and that justice may be done inthe acquittal of an 
innocent man or in the conviction of a guilty man. 
Before the jury convict an accused of the offence 
_ with which he is charged, they must come to a certain 
conclusion on the.matters brought before them. Those 
matters must appear to them to leave no reasonable 
doubt and prove with certainty thut the accused and 
the accused alone could have been the man who com- 
mitted the offence. By ‘certainty’ it is not meant that 
juries are not to act upon evidence unless it puts them 
in the position of having actually seen the thing done; 
but that they have to be satisfied upon the whole evi- 
dence beyond reasonable doubt as they would be on 
any important question on which they have to take 
action one way or the other. 


_ Messrs. Godfrey, Acting Government Adro- 
cate, Oowasjee, Ooltman and Anklesaria, for the 
Prosecution. 

Messrs. Norton, DeGlanville Vakharia and 
Auzam, for the Defence. 


Charge. 


Gentlemen of the Jury.—The prosecution 
alleges that on the 29th of August last, 
at night, the accused shot a bullet through 
his wife thereby killing her, and they charge 
him with having committed murder by that 
act. The definition of murder requires 
little explavation’in this case because only 
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a very small portion of it is applicable 
to the case. Murder consists in one human 
being voluntarily, knowingly, culpably and 
unlawfully taking the life of another human 
being, with the intention of causing that 
other’s death, or with the intention of causing 
injury sufficient in the ordinary course of 
nature to cause death. Intention is the re- 
sult of working of the brain, and as one 
human being cannot see into another human 
‘being’s brain the only way of gathering 
intention is to judge from the act itself 
and from the circumstances under which 
it was done. Life is regarded as sacred 
amongst us and every person is held res- 
ponsible for the natural and probabie con- 
sequences of his act, and if he takes another's 
life, even ina moment of rage and without 
any preconceived design or apparent motive, 
he is held responsible for murder so long 
as he did it with the intention of causing 
the other's death, or with the intention of 
causing injury sufficient in the ordinary 
course of nature to cause that person’s dath. 
There is little difficulty in the law in this 
case, for it is common human knowledge 
that if one person fires a bullet from a 
fire-arm at close quarters into or towards a 
vital part of another human being’s body it ig 
likely to, and probably will, kill that person. 


The accused denies that he shot his wife 
and he has set up a substantive case that 
he was nowhere near his wife on the night 
on which she was killed; that he was ata placa 
37 minutes by train and a little further 
beyond the nearest station to his house, 
viz., ab Ywama. He-has called evidence to 
prove ihat he was at this place, and although 
the Counsel for defence put this evidence 
forward in a somewhat half-hearted way 
still he has relied upon it and it is my 
duty to lay that before you. If you believe 
that evidence that he was at his house on 
the night of the occurrence, there is an 
end of the case against him; but if you 
do not believe it, still before you -convict 
the accused you must be satisfied on what 
has been brought before you by the prose- 
cution that it was the accused who shot 
the firearm causing the bullet to go through 
Aminabi’s body and to kill her. To prove 
that the accused was nowhere near his 
wife that night, the evidence for the defence 
is that of the two Sherwins, Aga Rajib 
Ali-and Maung Toke Gyi.- Sherwin gave 
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us a story of his life and his present 
position. He appears to have started asa 
farm-boy, to have entered the army, to 
have taken his discharge in India and then 
to have been in employment sometimes things 
leaving him and sometimes he: leaving them: 
The last employment he was in was in Cal- 
cutta on a pay of Rs. 80 a month but he says 
that that pay was practically nothing to 
‘him; that from his start as 4 farm-boy 
he became acquainted with veterinary science 
when treating animals, and that he has 
throughout his life and for a long time 
past made a considerable income from his 
private practice as a Veterinary Surgeon; 
that whilst he was holding this employment 
on Rs. 80 in Messrs. Manckintosh, Burn & 
Co., who, I believe, are builders in Calcutta, 
he made from 300 to 400 or 500 a month 
by private practice. He left that firm and 
the accused sent him a letter and asked 
him to come and see him (letter produced). 
He had known the accused before when 
he was here managing some dairy farm 
out ab a place on the way to where the 
accused lives. Finally, they came down 
together from Calcutta on a sort of under- 
standing that he was going to be the 
manager of a dairy farm,—the accused finding 
most of the money; but he says that he was to 
“find some of it and to have a share in the 
business, They arrived here on the 23th 
August about mid day, and they all went 
off together to the accuged’s house at Ywama. 
They drove out in ticca gharies. Ther first 
incident that he speaks to is the“ acident 
of the shooting of the “uwis” by 
the accused to provide for the dinner that 
first night. Mrs. Sherwin has told us that 
on the way they bought the food for their 
dinner at Jnsein, and she by a curious lapse 
of memcry forgot all abont the provision 
of this addition to their food for the dinner 
by the shooting of fowls by the accused. 
However, when it was very forcibly brought 
to her, notice she at once said, “Oh yes, 
the accused shot the fowls and her husband 
wrung their necks.” So far let us consider 
what credit these people are entitled to. 
The lady, ro doubt, forgot all about this 
shooting of the fowls but it is not quite 
apparent why if she was providing dinner 
ab all she should not kave provided the full 
dintier and sufficient at Insein. There is, 
however, a reason why this shcoting of 
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fowls should“ be brought up, and, that is, 
that the accused bas somehow to account 
for the appearance of his gun on the 31st 
August, which was the first day it was 
taken to an expert and examined: by him, 
and later on, on the Ist September, when 
it was taken again to an expert and again 
on the 2nd. Sherwin says that the accused 
fired with shot—no one would use a bullet 
to kill a fowl with—and you saw the cart- 
ridges found in the accused’s box which 
are called Eley’s lined nitro case loaded 
with Curtis and Harvey’s smokeless diamond 
powder: whether this is cordite or not 
there is no evidence. You have seen the 
box opened before you: it shows a number 
of that description of cartridge. It must 
be remembered that both barrels were fired, 
and two fowls are said to have been-kil- ` 
led: naturally, you would expect that if 
both barrels were, fired they would be id 
the same condition later on even after a 
ing cleaned. 

Nothing material happened until we come 
to Sunday, thé 28th August. On that after- 
noon, Sherwin and the accused came into 
Rangoon together bringing some parcels which 
Sherwin supposed to be presents which the 
accused had brought for his wife and child, 
Mrs. Sherwin says the. parcels were taken 
away in a suit case. That night Sherwin 
parted with the accused at Rangoon and the 
accused stayed in Rangoon. That is admitted, 
He told Sherwin to bring him next day some 
clothes and Sherwin says that the- nexs 
day he brought the clothes in a bag. He 
says he took that bag to the house of Ami- 
nabi where he left the accused the previous 
night; he was „invited in and introduced 
to the lady in her room. That leather 
bag was left there, he and the accused 
going off for a ride round the lakes, and 
eventually between 1 and 2, or perhaps later, 
they go back again to -Ywama together. 
They there kave their tea and then some 
friends come .in; amongst them was -this 
Aga anda Burman. Sferwin refers to them 
as several friends but Aga and the Burman 
were the only owes who stopped. Then 
time came for more food and Sherwin “says 
that as the time appeared long he looked at his 
watch; he knew what time dinner was ‘taken 
because he was wondering why, it was com- 
ing so late, and then observed by his watch 
that it was 7-30. The dinner came about 
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7-30. That took half-an-hour—it was taken 
upstairs. The accused, the Aga and Sherwin 
came up and ate the dinner at the table 
in a room upstairs; Mrs. Sherwin was en- 
gaged with her child in the next room. 
After dinner the men came down and sat 
together and talked and Sherwin says he left 
the accused and Agatalking while for a short 
time he went away for some purpose and 
came back again and joined them again; they 
went on talking: and chatting and then it 
came to time when he thought it was time to 
goto bed. Then he says at that time he 
heard a train pass: this was whilst he 
was still below. Then he went upstairs 
and according to his wife he had an- 
other smoke up in their rcom, and then he 
heard another train pass there, and finally 
he, went to bed. He fixes the time of his 
going up not by his watch again but by the 
passing ofthe train, and it is relied upon that 
that train wasthe train which would pass there 
about 9-21 and no other trains could have 
passed about that time. Mrs. Sherwin does 
not say anything about the trains; she fixes 
the time at which her husband came up 
and‘the time at which ‘she still heard the 
accused downstairs—coughing-—as about JO 
o'clock, or 100’clock exactly according to her, 
because she says at thattime she looked at 
the clock in her room. This is how these 
people fix their time and are certain 
- of the late hour-at which the accused was 
still in that house at Ywama, and if that is 
correct he could not have been in Rangcon 
any time between 9 and 10 o’clock at night: 
it would be a physical impossibility and the 
prosecution does not ask you to believe, if 
that evidence is true, that he could have been 
in Mogul Street, Rangoon, about the time 
his wife must have been shot in her house. 
The accused, according to the Sherwins, slept 
downstairs that night; however on ihe two 
previous nights on which he had slept inthe 
house he slept upstairs,as one would expect 
him to do he being the: renter of the house 
and having a room to himself; but on this 
particular night it was said he slept down- 
stairs, because Mrs. Sherwin’s child had 
disturbed -him on the other two nights when 
he slept upstairs, so he .had his bed taken 
down that evening to the lower floor and slept 
there. The next morning Sherwin was up 
fairly early and dressed himself and had his 
hota hazri and was going downstairs when 
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hesays he met the accused coming upstairs’ 
This, he said, was about half past six in the 
morning; he wished him the usual good morn- 
ing and went off about his private work, as 
Mrs. Sherwin callsit. Mrs. Sherwin also 


_ Says thet she saw the accused about that time; 


she was preparing the chota kasri for both 
of them and the accused was there in the 
house about 7 o’clock in the morning. Jf this 
is true, of course, the accused could not have 
travelled by 8 o'clock train from Rangoon 
toInsein on the morning of the 380th—he 
could not, of course, be in two places at the 
same time. The other witness as to the 
accused being in the house on that particular 


_nightis Aga Rajub Ali, the old friend of 


accused, who came there in the afternoon and 
stayed till dinner. He does not fix his tim? 
with reference to anything except that it 
was late in the evening when he left and 
because a man Toke Gyi was sent for him 
with a lantern, and he went home with Toke 
Gyi to his house at a fairly late hour with 
theaid of thislamp. Toke Gyi, the servant, 
says he went to fetch his master at 9 p. M. 
and they started back home at 10 Pr. x. He 
fixes his time by having, as he says, heard 
the jail gong strike 10 when they left the 
accused’s house. Rajub Ali and Toke Gyi, 
both speak of another man, Maung Gyi, as 
having been present and the Sherwing talk 
of a Mahomedan servant of the accused 
who was present and took the tea up and 
down. Neither Maung Gyi nor that 
Mahomedan servant have been called for the 


‘defence, and no explanation is given for 


their absence. The Sherwins are very 
definite about all that occurred on that 
particular evening, even as.to the num. 
ber of cups of tea that were sent down, 
The Burmar did not apparently join in the 
dinner but Mrs. Sherwin says that when 
the tea was to be served the boy came up and 
said there were 5 cups.wanted; there were 
the accused, Sherwin, Aga and this Maung 
Gyi and the servant, Toke Gyi, that made 5; 
that 5 cups of tea and bread and butter were 
wanted, which she prepared. Toke Gyi says 
that he had no food or drink at the accused's 
house that night. We have not had Maung 
Gyi here to say whether he had any or not, 
Mrs. Sherwin says that their dinner hour 
was always at 7-80; so there was. nothing 
unusual on the evening in question: but 
Sherwin evidently thought the dinner wag 
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rather late that night as he says the ex- 
planation of his taking out his watch was 
because he thought the dinner “was late and he 
was getting hungry. All this evidence comes 
from people, except in the case of Toke 
Gyi, who were friends of the accused, 
two of them living in his house at the time, 
Sherwin strenuously denies that he was in 
any way beholden to the accpsed, even for 
his passage down to Rangoon. He repudiates 
anything of the sort and of his being actuat- 
edin his statements by filthy lucre in any 
way, he strenuously denies having received 
his passage money down. His-explanation of 
his coming down 2nd class on the steamer 
on which he t 
passage, is that he found the Jatter uncom- 
fortable; that he changed over to the 2nd 
class paying the difference himself. Sherwin 
had rot travelled between Calcutta and 
Rangoon for the first time, and he must have 
known before what discomforts deck 
passengers are liable to on steamers between 
this and Calcutta in the month of August. 
However, this gentleman, who has a pay 
of Rs. 80 a month and making between 
Rs. 800 and 500 a month in private practice, 
says he at first took a deck: passage down and 
then changed into the 2nd class. 

The position adopted by the Crown 
towards the evidence is that everything in 
connection with the dinner on the 29th 
may be quite true, but . that, put it 
half-an-hour back and there was plenty of 
time for the accused to get into Rangoon 
after dinner by the train—which left Insein 
about’ 8-30 and arrived here at 4 or 5 
minutes past 9. If the dinner took only 
half-an-hour and had commenced about 7, 
there was between half past seven and half 
‘past eight in which to get to the Insein 
Station: it is only a matter of lying as 
to half-an-hour in time and all the rest 
might have occurred. That is the sub- 
stantive case that the accused asks you to 
believe: wehave not got everybody who might 
have assisted in the proof of it, and as to 


this I shall have to make remarks after-- 


wards, as to the cause which led to witnesses 
xot being called both on the side of the 
defence and on the side of the prosecu- 
‘tion. Now, assuming that you believe the 
Sherwins, as | said before, there was an 
end of the case against the accused, but 
assuming that you do not, tken we get to 
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the crux of the case, and that is, has the 
prosecution satisfied you beyond reasonable 
doubt that accused was the person who shot 
his wife? Jf they have not satisfied you 
beyond reasonable dvubt that he was the 
man who did so, then he is entitled to 
acquittal. 

Now, what is the case which the prosecution 
has put before you,? I may tell you at once, 
that it is a case which rests purely on cir- 
cumstantial evidence,.for I am going to 
advise you that the one person who says 
that she saw the accused shoot her mother 
should not be given any weight at all: that 
one person is that poor little child, the 
daughter of the accused and his wife. She 
is about 5 years old, and for her age, she 
seemed to be a most remarkably intelligent 
child, and if we could have got her im- 
mediately after the occurrence and heard 
what she had to say, 1 donot doubt myself 
that she would have been able to give quite 
an intelligent and true account of what she 
had seen. If we had got hold of her before 
anybody else had,.1 do not think there 
would be any question that she has sufficient 
intelligence to relate correctly within a 
few hours anything that she saw or heard. 
But it seemed to me after she had been 
questioned about the case that what she 
stated here was not the outcome of her own 
senses;—that, her poor little mind had 
been cramiied with ideas not, her own and 
that she could not really distinguish between 
what she had seen and what she had heard 
during the process of her cramming. We 
all know that little children are particularly 
liable to be influenced, they cannot dis- 
criminate between what is an idea, and what 
has impressed itself upon their minds by 
actual experience. The little child has been 
in the hands of the family of her mother 
since that time, I regret to say my impression 
is that she has been influenced: she has 
been taught what she did not know 
herself. She has been told a story that her 
mother is still alive and is only beigg kept in, 
the hospital, and that all she has to do is to 
tell everything about herfatherand her mother 
will be released, and she will be æble to 
see her mother again. It was, no doubt, most 
pathetic, when she herself, without any ques- 
tion at all, of her own motion came ous with 
her words, “Now, I have told you everything 
about father when are you going to release my 
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mother.” That shows the Fatense desire the 
‘poor child has to see her mother again, 
her want of kuowledge that she will 
never see her mother again and her want 
of realization of what ‘has ‘become of her 
mother and what may become of her father. 
So. gentlemen, I will ask. you, ` in view of 
where’she has been, and in view of with 
whom she has been (about these persons 
I shall say something afterwards), to cast 
aside from your minds what ahe has said, 
at any rate, not to lay the an Mert stress 
upon it. 

The remainder of the case 9 dir the prose- 
cution is entirely on circumstantial evidence. 
These words “circumstantial evidence” and 

‘conviction on circumstantial evidence” if is 
customary for ‘Counsel for. the deferice to hold 
forth as a sort of bogie tojuries whom they 
address in defence of their clients. Circum- 
stantial’ evidence is evidence of circum- 
stances as opposed to what is called direct 
evidence. No one of the witnesses saw 
or could. have seen who .-fired “the bullet 
into Aminabi. Circumstances, however, 
scmetimes afford just as strong, if not 
stronger, grounds for coming to a conclu- 
sionas to something having happened than 
the evidence of any witness even of the 
highest stamp, who may say he saw it 
happen. What-in ordinary life do we form our 
. conclusions ou? What do-we form our beliefs 
on? Do -you invariably require witnesses 
before you who tell you that they saw 
it or heard it and so forth? No.. You, as 
often as not, form your -conclusions, and 
rightly form your conclusions, with bêr tasak 
on circumstances leading up~to the pro- 
bability of the fact that is to be decided on 
` having taken place. 

Now, as to what is expected of you. You 
are first of all not expected to leave your 
brains i in your hats when you come into that 
jury-box; you are expected to retain your 
brains and give the best of them to considera- 
tion of the matters brought before you, and 
you are gxpected to sift those matters and 
to give a sound and honest decision. 1f that 
: isnot done then it must brinig the jury 
< system into disrepute, and that system must 
- go, and. with it the fair name of the Britisher 
for love of. Justice and the carrying out of 
Justice. You are, in the. words of the Evi- 
-dence Act, expected to hold a thirg rroved, 
. When yeu believe it to exist. ór consider its 
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existence so probable that a prudent man 
under the circumstances of the particular 
case would act on the supposition that it 
exists. You are’expected to hold a facs dis- 
proved when “you either believe it not to 
exist or consider its existence so improbable 
under the circumstances of the particular 
case that a pradent man would not act on the 
supposition that it exists. You are expected 
to hold a thing not proved when it is neither 
proved nor disproved. In going through the 
process of considering the matters and coming 
to a decision on them, you are expected to 
give to those matters the reasoning of rewon- 
able and prudent men. Yon are expected to 
consider the matters put before you in the 
jury-box just in the same way as you would 
consider them outside the Court in any serious 
matter which may come before you. Yon 
are entitled to come, to your conclusions in 
exactly the same: way as you would d) out- 
side, and so yoa are entitled ‘to presume the 
existencs of any fact which yon think likely 
to have happened regard being hyd tò com- 
mor. course of natural events and human 
conduct. It shortly comes to this, that you 
are to give reasonable and prudent minds to 
the matters and to decide as reasonable and 
prudent men: Now, as regards balief of wit- 
nes3e3. If you refuse to balieve any witness 
because he does not come to the reputed 
standard of Washington, then, gentlemen, [ 
am afraid there would be very fes trials in 
this country. You cannot expect to hear 
witnesses who prove themselves to be a!l 
Washingtons; you are expected to take human 
nature as it-is, and take people as they 
are, and to judge them as you would judge 
them outside the Court, and not to reject the 
statements ‘of a witness merely because 
something she or he.says appears to be shaky 
or even false; but it is your duty to try and 
discover, the truth by close consideration of 
each one's evidence in order that truth miy 
prevail and that justice may ba dune; that 
justice may be done in the acquittal of na 
innocent or in the conviction of a guilty man, | 
Now, what are the matters which the 
prosecution have put before you? Pirst of 
all I will say it is not a mere caseofa woman 
killed in a room in Mogul Street, a cartridge 
found there, and the’accused at Ywama in 
possession of a gun through which one of 
such cartridges might have been shot; that 
is not the circumstantial] evidence on which 
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the prosecution base their case. If it was such 
a case, of course, you may just as well take 
up Mr. Ady and bring him here and say, “Oh, 
here’s a cartridge, you have gota paradox 
gun and you must be the man who shot the 
woman” that is merely a nine-pin set up to 
be knocked down at once. What is the case 
for the prosecution? The case is that 
Aminabi was the daughter of a wealthy 
Mahomadan gentleman who lived in Calcutta 
where she was brought up; that she was 
married to the accused about 9 yearn ago; 
that she bore him 4 children ; she was at any 
rate brought up as women of her class are 
brought up, that is to say, when she came 
to the sense of adolescence she was veiled or 
adopted what is known as the pardanashin 
system, the system under which the ladies of 
the community give up the chance of inter- 
course with male friends, except“: hus- 
bands and their very near reuns. She 
married into a family in which it has been 
said that system is being departed from, and 
she kerself is said to have thrown it off to 
some extent, viz., to the extent of going to a 
public entertainment unveiled; but whether 
she liked this or not is another question. You 
must remember that she was brought up in 
a family of strict Mahomedans; one of the 
causes of annoyance or animosity between the 
accused and his brother-in-law, Dawood 
Bhan, is put forward as being that Dawood 
Bham isa strict adherent to the old customs, 
-whereas the accused was one of the young 
men who wished their women to have greater 
freedom. At all events, the lady herself was 
brought up in this family, some of the 
members of which regard the system strictly. 
She and the accused came down here together 
in February last and for atime they went 
and lived at what is called “The Lallkoti” 
in Merchant Street; that is a house occupied 
by the cousins of the accused. Most of kis 
family live in Calcutta where they have their 
family house. Aftera timethe accused and 
` she go off and livein this house in Ywama. 
It is found from one of his letters he prefers 
a country-life to a town life: these are his 
tastes. Whether she did the same is 
naturally a question for her; if she retained 
these ideas of not mixing with any body but 
her near relations, it could not have been a 
very lively life with no one to talk to, and it 
is conceivable that she naturally would 
prefer to liye in a town where she could pay 
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visits to and receive visits from her family 
friends. We have it that at first they got 
on very well together but there were disputes: 
subsequently. This is put forward by one 
witness in an exaggerated way but the evi- 
dence nf the old gentleman, Sande Khan, is 
accepted and his evidence comes to this, that 
one evening the lady came over to him and 
complained against her husband. It must 
have been something serious for naturally it 
would take a Mahomedan pardanashin lady a 
great deal of strength of mind to go out of 
her house and be off to another,-person’s 
house in the evening like that to makea . 
complaint. However, serious or not seriocs, _ 
it is not very material. The old gentleman. 
says that he went back to the house with 
her. He thought it was a case of a passing 
quarrel -between young people, and he got 
the accused to promise that he would behave 
properly and that he would never beat her. 
That was what she complained! of and then 
this affair was over. Then, later on, she 
comes into Rangoon by herself leaving him 
ab Ywama. Then we come to the stage of 
lawyer’s letters. On the 18th July a lawyer's 
letter was written to him out ab Ywama on 
her behalf. Asto thisthe defence say that 
it was the outcome of Dawood Bham's (his 
brether-in-law) instructions that if she want- 
ed to have such a letter sent, she could 
have sent, for Mr. Burjorjee or have gone 
over to his office herself. However, I do ‘not 
think that is very material; she may not- 
have wanted to do anymore with him at that 
time. Later on, she goes to the house 
No. 18 in Mogul Street to live by herself, 
because she was expecting her ‘confinement, 
and she went there about the lth of July. 
He does not appear to have joined her there 
at all, but he went to Calcutta, according 
to Mulvi’s and Sande Khan’s statement, on 
the 2lst July. Then the child is born, 
the exact date is not given, but Jessie says 
thatshe was in the lady’s service for 13 days, 
and that when she was taken into service, 
she was told that the child wag six days 
old; that would make’ the birth 19 days 
before the murder ; that is to say, a time 
whenthe woman would be recoverihg her 


strength after the strain on her con- 
sequent on the delivery of a child. She 
was living there alone with servants. This 


has been questioned by the defence who 
say that if there were servants, none of thoge 
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who -have-been called were: among them. 
Now, here isa matter .upon which you have 
to. form a judgment. Is it or is ib not likely 
that the lady who had means .would, in her 
then weak state, with three clildren living with 
herin the room, have left herself without 
any-body in the house on any single night P 
There was. no question of money, she was a 
lady wellable to pay for servants and re- 
covering from the effects of having borne a 
child. Is it-at ail likely that she would 
leave herself. without any servant at all? 
- But one of the things which the defence has 
to do is to get rid of everybody from that 
< house on the night of the cecurrence, so that 
there might not be witnesses who could say 
anything about’ what happened. The per- 
Sons who say they were servants at the time. 
sare, Farik Ahmad and Jessie: there is a. 
cook, Noori, but she admittedly did not live 
:in the house. There was another woman, 
-Piyari, who said she was taken there only 
that very day because the lady wanted 
“another servant, and she accounts for her 
presence there by saying that Noori took her 
there; and she remained talking over and dis- 
cussing whether ske would come or nct; 
that- was decided that she was going, but 
the lady asked, her to remain that night 
there. -. Well, on that night these people 
say that ihe cock came and prepared 
the dinner and the lady had her food; the 
food for others being laid out for them 
before the cook left. Farik says he {ook his 
food. The others say they did not take 
theirs. The doors were bolted; the doors 
leading to the entrance were bolted with 
bolts, up and down. Well,-is that a 
thing to be disbelieved? Would you expect 
otherwise? Is it likely or not likely that in 
the: ordinary course, the entrance door 
would have been firmly bolted that night? 
These witnesses say they were. Then they 
each. gave their account of what happened; 
it amounts to this. About 9 o’clock, as to 
accuracy in time they are not very much 
to be relied on, no ative. of that class is, 
but tBey say it was 9 whena knock 'came 
at the door and a man came in, the boy 
was at the time in ‘the middle room already 
laid down to sleep, and of the two women, 
one says that they were with the lady talk. 
ing and the other says that they were in the 
middle room where. they..had lain down to 
sleep; they heard some words, and .thep 
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followed an explosion the result of which 
was that all three of them got ont of the 
house as quickly as they conld, and went 
to their respective homes. They all say 
that the lady unbolted the door to the 
person whocame in. Now, who are these 
people? Fakir is a young boy, who was 
taken on a small wage to do chokra’s work 
for the lady. Is there any reason to doubt 
that he was the bay? He did not know 
the accused well before; he was engaged not 
long before the occurrence, but he had seen 
him on Sunday and he saw him also on the 
morning of that Monday, the accused still 
being there. Hesays the accused left and 
came back at 2 o'clock and then went off 
again. The boy showed us how he was 
lying down, and yon can well understand. 
that the boy may have been in a very 
drowsy cordition when the occurrence took 
place. He says that some one knocked at 
the door near the outer stair-case, some one 
opened the door, that Jessie and Piyari 
were with him and that none of them 
opened if: consequently the only person who 
could have opened it must have been 
Amina herself. Then he says he heard con- 
versation which he could not distinguish but 
he says the voice struck him like that of the 
accused which he had‘‘heard the day before 
and on the morning of that day. Then he 
says this persen closed the door by which 
he had come in: that of course, he could not 
tell himself. We says that after the con- 
versation a man opened one of the doors 
leading into the reom in which three of 
them were; he then went back to the mis- 
tress’s room and spoke to the lady again. 
The boy says he could not hear all they 
said.but that he heard him say “Will you 
come or will you not” (challag? ya nahin 
challagi)— that his mistress said words— 
meaning, “I am weak, I have given birth to 
a child, I cannot go.” Then he heard a 
noise of shoes shuffling on the floor like that 
of a man stamping on the floor, then the 
lady shòuted “Are Allah are” and then he 
heard a noise “dan;” that at this he got up 
and ran away by the backstairs. He un- 
bolted the bolts of both upper and lower 
doors and «ll three servants got away, he 
first and Jessie and the old woman after 
him. He went away toa house of his 
friends in 35th Street and he told that night 
a Malvi, who was there, Neither the Malvyi 
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nor he did anything that night. This is 
commented on as very extraordinary conduct 
on the partof a person who had been- in 
a room in which something had happened, 
which had so frightened him that he ran 
fast from the house; he simply goes away 
to his house where his friends were and 
tells them and does nothing more. But is 
it sufficient to make you disbelieve that he 
was there, and that he had heard what he 
says he did hear, and saw what he says 
he saw?- He says ‘that in the day time the 
accused wore trousers tight round the calf 
and loose above; he wore an English coat 
with a band round the waist; that he did 
not observe that night what this man was 
wearing and did rob recognise the man 
that night as it was only a glimpse he had 
of him at the door. He then described 
what happened the next day. He says he 
went to the house the next morning and 
seeing a lot of people there came away. 
Eventually he met, Dawood Bham’s tutor 
who asked him what had happened and he 
said he did not know what had happened 
but he saidto him “aman had come in 
English dress and what happened I do not 
know.” Was not that, an intelligible 
auswer? He did not know what had happen- 
ed except that a man had come in English 
dress and he did not know what had been 
the result of what liad frightened him away. 
In a sense it is quite a correct answer, but it 
is seized upon by showing that he was never 
there at all, and what had happened he knew 
nothing at all about. Of course, he did not 
know, but he must have suspected that some 
one had been killed. 

This witness repudiates in this Court the 
statement which he made to the Magistrate 
in the lower Court as to his having re- 
cognised the accused by the dress he wore. 
In the lower Court he said he recognised 
the accused by his clothes: that he repudiates 
here. He says his former statement was 
drummed into him by a man connected with 
the Bham family one of the Doopleys. He 
says he was told to say about the dress of 
this man. However, he says it was the 
only lie he told the Magistrate. Now this 
boy’s evidence you are asked to entirely reject 
because it is said he has been under the 
malicious itfluerce of the Bham family. 
The boy himself says that he was kept in 
Bham’s house for some days and that he was 
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asked to say things, the child was also asked 
to say-things and they were threatened with 
various threats, the only thing he does not 
say is, that be was tempted with money. 
However, he sticks to all his former statements 
except that he recognised the clothes of the 
man who went into the room on the night 
of the murder. Possibly he may think he 
may be safe in repudiating that, because 
ib was or may have been a difficult thing for 
him really to have recognised the man by 
his clothes. However there is a great 
difference between English clothes and native 
clothes and he admits himself that on the 
following day he told the first man he met 
connected with the family that aman in 
European clothes had come tothe house. 
Now what does Jessie sayP Jessie is a 
Madrasi Ayah and lam very sorry to say 
that from a Christian woman the mdgt 
manifést of many falsehoods told in this 
case hascome. She was engaged by Mrs. 
Mackay to look after the baby. She made 
statements in the Magistrate’s Court which 
were against the accused, and, of course, she 
was called here because she had made those 
statements, and because ib was believed that 
those ‘statements were true, but hardly had 
she begun tə be questioned when she 
comes: forth with this, “On the night 
she died I was not in Amina’s house. Ab 
about 5 p.m.on Monday T took leave and 
went away. Iwas notin her house again 
until past 7 a.M. next’ day when I found 
she was dead.” Now, Gentlemen, this is one 
of those absolutely silly falsehoods that 
some natives who come to Courts give out 
barefacedly. She sticks to this, but as she 
went on she gave us the history of what 
happened on the occasion on which she was 
frightened and left the house with the young 
boy and the old woman. lt practically comes 
to this. She has adopted the device of 
trying to putall this on the 28th, the Sunday, 
instead of on the Munday. The accused ad- 
mittedly slept in the house that Sunday 
night, and nothing whatever happend, and 
what .she speaks to could only have 
happened on the Monday. The accused was 
tkere in the morning on Monday: he twas 
there ‘all.night on Sunday. Itis for your 
consideration what cause her device is due to, 
Each side makes against the other the sugges- 
tion that there has been money flying about, 
apd that each party has tried to get hold of 
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the other’s witnesses, You have got to form 
your own conclusions as to whether that is 
the case or not. Hereis a woman coming 
forward to say that she did not know what 
happened on the night of the murder, yet 
giving us all the details spoken to by the 
boy and the old woman, who say they were 
there at night, and these details are practical- 
ly to the same effect. Moreover, she admitted, 
when her deposition to the Magistrate was 
read over, that everything in that deposition 
was true except that she handed a napkin 
to her mistress, not on the Monday but 
on the Sunday. Well, I will pass over 
this attempt to get over what she said to 
- thé Police as she would not have been put 
forward asa witness if she had not said 
something of the sort and you may take ib as 
to-what she said here and in the lower Court, 
she was referring to what happened on the 
night on which Amina was murdered. She 
said that she, Piyari, and the boy were in the 
middle-room about Sor 9 o’clock. There 
were two doors between their room and their 
misiress’s room, one was bolted and the other 
was just closed. Then she heard a knock 
at the dcor as she was going to bed; thatshe 
heard Amina open the door and her husband 
talking toher; shehad seen himontwoor thfee 
occasions; she did not hear what they were 
saying; she heard him say “Will you come” 
and she said, “No”; that, the hushand said 
“come” and the wife said ‘No’; that he came 
into the room where they were and said “Al) 
right” and then went back into the lady’s 
room; she saw him when he came into the 
room; he went back and a little while after 
she heard a noise; she denies having said 
to the Magistrate she heard the report of 
a gun; and goes su far as to say she did 
not know what the report of the gun was 
like. She says, “I have heard Amina cry 
ozb “Allah.” IfI said in the Magistrate’s 
Court that I did, it must be true. I and the 
old women and ckokra got frightened and 
ran downstairs,” and then she says she went 
off tp her home and told her husband of 
having heard a noise and becoming frighten- 
ed and havirg run away. Then, es to the 
néise she wishes to minimise that, and ‘says 
it was not aloud noise because tom-toms 
weré beirg beaten down-stairs. You, 
gentlemen, -will know well whether a 
gun fired off within that circumscribed 
‘place would make a loud. noise or not; it 
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must have been a loud noise sufficient to have 
awakened the little child and it must have 
made aloud noise to have caused the ser- 
vants so alarmed that they hurried off as 
fast as they could. She also says that the 
accused was in English costume when he 
‘looked into their room. She says that “All 
my statements in the deposition to the Ma- 
gistrate are true except that on Monday I 
was in my house. On Tuesday I was taken 
from my house. There is nothing else which 
is not true in that deposition.” Then there 
is the old woman, Piyari. She, as I told you, 
was taken io the house that night. She says 
that she and the ayah were with their mis- 
tress (as, no doubt, they would be likely to be) 
talking to her, for you must remember that 
it is common ground, that there was tamasha 
going on down below and there was a 
great noise from the tom toming. You may 
imagine the effect of that upon a weak 
woman just recovering her strength after the 
birth of her child ; the tom toming certainly 
would not be a ihing to put the lady 
to sleep ; rather it would keep her awake 
in her weak state, and if she was awake, 
is it improbable that she would have her 
servants with her? Piyari pats the time 
at 9 o'clock. She says “I talked to Amina 
and about 9 PM. a sahib came. (In ihe 
lower Court she said “‘sakzb has come") 
She (Amina) got up and opened the door. 
I saw. her open ihe door. She told me and 
the ayah to go into the next room. She 
always says” : they went into the next 
room where the chokra was ; when they 
got there the nyah and she sat down near 
the closed door ; then the sahib came 
through the other door (she did not see 
him as she is near sighted) and went back 
into Amina’s 100m; there was a talk bet- 
ween them which sha could not hear ; then 
after a time she heard a report of a gun, 
and they all got afraid and went down 
the backstairs the choka going ahead 
and the ayah helping her down the stairs. 
All that she saw of this sahib was a white 
topee on his bead. In regard to this 
woman, she, of course, is also said, like the 
chokra and Jessie, to have been under the 
influence of the Dawood Bham family when 
they made their first statements, In regard 
to this old woman there was an incident 
which may be thought of some value. > he 
was one of the witnesses who was taken 
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to the identification parade. It is suggest- 
ed that all those witnesses had been coached 
up to pick out the right man by photos 
of the accused in his earlier days being 
shown to them. Well, I do not think any 
one would, if he wanted to coach the wit- 
nesses to pick out the right man, have 
chosen these photos: one can hardly recognise 
` the same man in these photos, as he is in 
them a clean shaven man. This showing 
of the accused’s photos is put forward as 
one of the Machavelian schemes indulged 
in by the Police. The incident T was re- 
ferring to was as to what happened at the 
identification. She went up and picked 
out the wrong man, but does it strike you 
“or not that she made a remarkably good 
shot? Did not the young man Ramos re- 
semble to some extent the accused? Does 
ib nob go to the bona fides of her evidence 
that she should have made a mistake in 
picking out the wrong man, and does it not 
show that she had some idea of the man 
she saw that night? Next we come to 
Noori’s evidence. Her evidence is really 
unimportant ; she was the’ cook and was 
there in the day time only. , She speaks to 
the biscuit-seller incident. Whatshe says 
amounts to very little. On the morning 
of that day the accused was apparently 
in a bad temper and kicked the seller of the 
biscuits. The chotra, Jessie and Piyari 
are the only important witnesses of what 
occurred in that house that night. I will 
deal next with the evidence of what 
happened the next morning. The witnesses 
to these are Mohamed Moolla, Ma Budhi, 
Fakir Bux and Ahmad Kachialia. Ma 
Budhi is a friend of the family. Now, 
gentlemen, I will give you my opinion at 
once that this old lady told lies when she 
gaid that she had gone to the house at 
half past nine on Monday night and heard 
the voice of accused in that room. You 
have been able to place yourselves and 
you could judge for yourselves whether it 
was not impossible to hear, anyone inside 
the room standing as she said she . was 
at the foot of the steps., When it was 
put to her afterwards she changed her state- 
ment and said she went to the top of the 
steps: she says she saw the durwan on the 
steps and had to pass him. She did not 
say anything cf the kind to the Magistrate 
and you may put all this down as absolute 
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invention. All that she really knew was 
as to what . happened on the morning of 
the 30th November ; about this it is quite 
natural that she, an elderly lady friend 
should have sent over to inquire for Amina; 
and she says she sent the old man, Fakir 
Bux, over and in consequence of his report 
three others of the household, viz., the 
cook, Ebrahim Mulla and Kachialia went 
over to the house with her. The men who 
had been called say they saw the durwan 
still outside waiting, Now I will say some- 
thing as to the alleged bias of witnesses 
like Ma Budi and Sakina and Mrs. Mackay, 
who are alleged to have used improper 
influence on the child. It was fairly evi- 
dent that Ma Budhi and Sakina entertained 
strong feelings against the -accused. Mrs. 
Mackay may doso also. They are all wo- 
men: women have more intense feeling 
than men. They are all women who had 
been closely associated with Amina Bibi. 
I do net think it is going too far to ima- 
gine, after having seen thal charming little 
child, that the mother of the child must 
have been herself a charming woman, not 
only charming in appearance but also in 
disposition, to have excited in that child 
the very great affection which the child 
evidently has towards her mother. Two of’ 
these women have seen that mother lying 
in her gore: it is realism to them. It is not 
talking calmly about a woman being mur- 
dered, as we are doing this in Court. The 
woman they knew and probably loved, was 
before their eyes that morning dead and 
covered with blood, and the man they firmly 
believe to have murdered - her is the accused. 
It is enough to arouse in any’ body feelings 
of great and just indignation against a man 
who did that, whoever he was. Their in- 
dignation is certainly just but at the same - 
time nothing could justify their telling 
falsehoods in order to get the accused con- 
victed. But considering the three women’s 
position in life, is it not human nature for 
them to have allowed fhem to go to ex- 
cess? Ma Budhi has gone to excess in say- 
ing she, heard the voice of the accused. 
in Amina’s room on the Monday night, 
but is that a sufficient reason why she 
should be disbelieved as to every other 
circumstance she spoke about? Her hav- 
ing heard the accused in the-room that 
night is probably absolutely false, but as to 


What does that all 


‘and going 
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the rest what she speaks to viz., as to, what 
happened on the following morning, I do not. 
think there can be very much doubt about 
it ‘being true. The party found the front 
door: closed and the children crying inside, 
so the men went round to the back of the 
house where they found the door open. 
They went upstairs and got into the front 
yoom.and there found the body of Amina. 
As the:defence wished it, it was brought 
cut that what the child said, when they 
were outside the door, was that her mother 
was asleep. She believed her mother was 
sleeping, and she still believes that her 
mother is in this life. You cannot have 
what the little girl saicfafterwards, because 
that -was taken by a Police officer and the 
law forbids the statement made to a Police 
officer’ being admitted unless the defence 
brings it out in cross-examination. 

The doctor was one of the first to arrive, 
and he tells yon that he found the body 
lying flat on the back with the legs straight 
out and between the legs there was 
this metal bullet base. She was lying on 
the bed with a cloth carelessly thrown 
over her. He described the wound, which 
leaves little doubt that the bullet passed 
through the body downwards; he showed the 
inclination in which the weapon must have 
been in order for it to go through as it 
did. .The position of the wound and the 
inclination - of the bullet points to the 


woman having been sitting up at the time, 


and some one having fired the guri when 


‘he was standing up above her. .It could 


not have been fired within a foot of her 
because otherwise the doctor says he would 
have expected to find marks of powder. 
However, that would depend upon what 
sort of powder was used. There was this big 
wound going through her body :. there 
was the hole in the panel of the door on 
the opposite side; there were somé few 
copper coins which had blood on them on the 
bed and there yas the wound on the thumb. 
point to? It points 
to the woman having held out her hand 
when the gun was aimed at her, and’ the 
shot having been fired bruising her thumb 
through her chest and back; 
then to her kaving been laid out on the 
bed and cloth having been thrown over 
her. What was found in the room also 
points to the person who fired the shot, 
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whoever he was having made a hasty 
retreat, for in the room were found this 
loaded ball cartridge (showed it and read 
on it Eley’s loading Nitro Paradox Holland 
and Holland) and this loaded cartridge, 
(showed). This empty cartridge case was 
found under the bed by Inspector Brown. 
The loaded cartridges were on a sort of 
ledge or shelf behind the bed. This nickel 
base was found by.Captain Whitmore bet- 
ween the legs and this fragment of wad was 
found also on the bed. Now, whoever the 
man was, who was in that room that night, 
he must have come in with a gur. The 
bullet could not have gone in Amina’s body 
unless it was fired from a gun and the 
probabilities are, the bullet that killed 
her came from that empty cartridge 
ease found under the bed. We have it now 
and it is quite plain that these cartridges— 
Kynoch’s grouse ejector—are made up with 
ball with a metal base tothe ball. We have 
ib from Mr. rump, who has the largest 
trade experience of any of the witnesses 
called as experts, that you do not find rifles 
with grooves of such width, and he says he 
came to the conclusion that this metal base 
must bave been fired cut of a paradox or a 
similar gun because you do not find grooves 
and lands of such width in rifles. This 
paradox system is a patent system, and there 
are very few of those guns in Burma and 
in his opinion that metal base must have 
come from some gun made on this system 
of paradox gun. Consequently, we have 
it that the man who fired the gun in Amina’s 
room must have had a paradox gun ora gun 
with rifling of wide grooves and lands like a 
paradox. There can be little doubt that the 
metal base bullet was fired out of the gun. 
How otherwise could it have come between 
the woman’s legs and be found there the 


- next morning ? That man, whoever he was, 


must have been the man who left these 
cartridges and this empty cartridge case in 
the room. Who could that man have been? 
In the first place, who was the man and the 
only man who had aright to be in the lady’s 
room that night? The answer must be, her 
husband. Who wasthe man and the only 
man that a virtuous woman must have 
knowingly admitted into the room that 
night ? The answer must be, her husband. 

I had hoped, gentlemen, to have been able 
to tell you that thrcughvuut the case, amidst’ 
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a flood of suggestions put forward by the 
defence Counsel, not a breath of suggestion 
of misconduct had been made against the 
poor woman who died in the way she died. 
1 thought that at least her fair fame for 
virtue might have been left absolutely 
unsullied, but I was disappointed. It was 
unnecessary as regards her virtue to be made. 
The defence might have said “it is not for 
us to suggest” :—that it was for the prosecu- 
tion to prove their case. At the end of the 
learned Counsel’s address, however, after the 
whole armoury of defences had been brought 
out, floods of suggestions made, and vitupera- 
tion showered on Dawood Bham and the 
police; at the end comes, “Tf I were to 
speculate I might suggest that the lady had 
a lover.” I can only imagine that the 
learned Counsel thought he was forced to 
make this suggestion because he must have 
felt that in the process of eliminating all 
other probabjlities which any one who had to 
decide might undertake, the question would 
occur, “Who except her husband would a 
virtuous woman have admitted to hef room 
that hour of night” P If Amina was a 
virtuous woman she is entitled to keep her 
fair fame now that she is dead. The accused 
to his credit has’ not suggested nor have her 
brother-in-law suggested anything against 
her virtue. She is entitled to keep her credit 
now and for ever unsullied. Surely, the only 
person to whom Amina, if she sas a virtuous 
woman, could have opened her door willingly 
on that night was her husband. You have no 
right to even think she was not a virtuous 
woman. In case, however, the poison has 
stuck in your minds in the sliglitest degree, 
ask yourselves what sort of man must her 
lover have been? He must havebeen a lover 
who was’ possessed of a gun like the gun 
which her husband had: he musthave become 
possessed of a cartridge or cartridges such 
as the husband had at the time. Again, why 
should a lover have shot Amina? Can you 
think yourselves of any possible reason why 
any lover would have turned on that woman 
with a gun—a woman who had recently borne 
a child and who was only then recovering 
from the effects of a child-birth? Is it not 
human nature that any lover’ would have 
respected a woman’s feelings under these 
circumstances even with his passions aroused 
and she refusing him what he asked her to 
"do? In my opinion that poison of a sugges- 
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tion of a lover should be cast out as an 
unworthy suggestion. Then, to whom else 
should this woman have willingly opened 
her door? There may have been a man—all 
things are possible no doubt—who imitated 
her husband’s voice. Js it likely, she would 
have opened to anyone unless she recognized 
the voice? Js it likely she.would have been 
mistaken about her hnusband’s voice? 
Supposing she was, who could this person 
have been? Again, this unknown person 
coming in for some unknown object must 
have had a bullet with a metal-base and must 
have had cartridges of this description and 
must have been careless enough to have left 
these cartridges in the room. Again, let us 
take another supposition.—I would ask you to 
go through the whole process of elimination. 
Supposing it was the case, as the defence 
set up, that the lady had left. herself without 
any servants that night, the servants going 
away on one excuse or another, one wanting 
a bath and one having a headache and she 
was incautious enough to leave the back 
door open and some man got in somehow, 
what* would you espect from a woman ? 
Would you expect no sound whatever or 
would you expect screams that would have 
been heard above the sound ‘of tom toms, a 
scream that’ would have been heard by tha 
persons upstairs? No scream was heard 
from that woman. What does it point to? 
Does it not point to the man, the man who 
came into that room being the only man 
entitled to go into that room, namely, her 
husband ? We have, nodouht, had cases of 
robbers getting hold of guns, and getting 
into hguses, and no noise being made, but as 
regards these sorts of robbers, you may be 
pretty well certain that they have ascer- 
tained beforehand that they will get some 
lootin-the house they attack. The posses- 
sion of guns by robbers is too precious to risk 
the use of their guns in places where they 
have.not a fair idea of what they are going to 
get beforehand. But, supposing we have 
come to there having been at that timg in 
Rangoon a sort of Jack-the-Ripper prowling 
about, and that he somehow got into Amina’s 
room’ either from the front or by the back 
stairs, and passed through the back and 
middle rooms and got into the room where 
this poor woman was with her two children. 
Again, wecome to this that, that Jack-the- 
Ripper must have had a cartridge designed 
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for and adapted for a paradox gun or some 
gun rifled as that paradox gun is; that hə 
must have left some of hisammunition in that 
room and that he must have left his spent 
cartridges in thatroom. Now, gentlemen, we 
are human beings and, of course, .we have to 
form our conclusions by human probability. 
Is there any probability, 1 almost say any 
possibility, of anyone but her husband having 
been in that.room and shot that bullet 
through Amina Bibi that night ? 

The next evidence I will take you to is the 
evidence called to show that the accused was 
in Rangoon that night, but before I come 
to this it was put to Mr. Brown as to whether 
he did not consider it necessary to get further 
evidence than the things and the people in 
the rooms of Amina. This was put to him 
in cross-examination and Mr. Brown said he 
thought it necessary, to get further evidence, 
It was a catch question. He explained to you 


why he thought it necessary to get further | 


evidence of accused’s presence in the house 
aud of his further movements. In any case, 
it is nob a question whether Mr. Brown 
thought the evidence sufficient or not, it 
depends upon whether those who have to 
decide upon it consider it sufficient. The 
duty of the Police was to get all available 
evidence they | could in regard to what 
happened and.as to the accused’s movements, 
but it does not follow that because they have 
not got altogether credible evidence on all 
incidents of that night that the real basis 
of the case for the prosecution should be 
disregarded. Now, as to Kuverji, the ice- 
cream ‘solier, Mahomed, the clerk, and Morad, 
| their evidence is certainly open to comment, 
but I won't say to the comments that the 
learned Counsel for.the defence made up for 
them. I do not think I ever heard a greater 
flood of animadversion than in that somewhat 
long speech, but it is certainly open to 
comment for this reason, none of them profess 
to recognize the man whom they say they 
saw on that night except the clerk, who 
says the man sid he was Ali Pome; all 
that’ evidence is incomprehensible : it throws 
no light on the subject at all. It simply 
goes to show ‘that the accused may have 
been in Rangoon. Itis rather against the 
prosecution than against the accused if it 
shows anything at all.. Why should he have 
_been going one entrance in a building and 
then coming down and going up another and 
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saying something abont Gori. Wo hear¢ 
that thatis the name of one of Dawood 
Bham’s relations. Why the accused should 
have asked for her is really incomprehensible, 
Why that evidence was put forward I do not 
know. Mr. Brown took the advice of the 
Public Prosecutor as to this and the latter 
may have had reason for patting it forward. 
His reason may have been, “put forward all 
that you have got, and let those who have 
to decide the case judge it.” I do not think 
it is of any importance against the accused, 
I will pass that over. The defence wish you 
to gather from this evidence that it shows 
the cloven foot of Dawood Bham’s family 
throughout and that the Police were trying to 
get up a case at any cost against the accused, 
I think the clerk was the man who received 
the most chastisement in words, and it ig 
Suggested against him that he concocted 
his story to advance his firm’s name and hig 
own pocket, I will pass over that evidence 
as being of no weight against the accused. I 
will deal now with the evidence of the young- 
man Willis. He is another witness said to 
be under malevolent Police influence, and to 
have given his evidence in the hope of getting 
a reward and he has received a reward for 
giving it by his having gota position of Rs. 40 
a monthas ticket collectoron Burma Railways, 
Well, gentlemen, if that appointment was ob- 
tained as a reward, he has not’ shown his 
gratitude very well, for if ever there was a 
man who made a fool of himself in the witness, 
box it was that man Willis. He deposed to 
having seen the accused arrive in Rangoon 
about 9 o’clock on Monday night and going 
back to Insein about 8 o'clock the next 
morning. In this Court he did not say any- 
thing about the accused having carried the 
gun next day, yet he told the Magistrate 30, 


“and his statement in that Court is so abso- 


lutely different to what he said in this Court 
that he could scarcely have been coached up, 
at any rate before he came here, as to what 
he was to say. This malevolent Police in- 
fluence, which brought him to give his state- 
ment on the 31st August, and his statement 
to the Magistrate which is against the ac. 
cused, ceased for some reason or other when 
it came to the climax of having a convicting 
Statement before the persons who were to 
judge of his evidence and to act on it. Of 
the Police and their malevolence allsort of 
things have been said to you: they receive 
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many kicks and I suppose that they think 
they receive few half-pences. They are said 
to bea scheming and malevolent lot, “Mr. 
Brown, whom you have seen, js put forward 
as a malicious inventor and tutor of witnesses; 
a man who must have got this gun fired off 
on the 31st after Tomkins saw ib in order 
that Tomkins should see marks on the Ist 
and 2nd September when he said he did see 
them. 

This malevolent schemer by some curious 
lapse forget all about keeping Mr. Willis up 
to the mark. Mr. Willis certainly does not 
seem to be endowed with many brains, and 
“one would have thought if a man wants to 
keep such a man up to the mark he would 
have done so: but he certainly made a hope- 
less mess of his evidence and the only thing 
which he says he remembers was that he 
saw the accused on that Monday night ar- 
riving by the 9 o’clock train: he says that he 
not only saw him but spoke to him: he got 
on the steps of his carriage and spoke to 
him. The accused asked him to come along 
with him. He says a durwan was with- the 
accused carrying a gun, a ram rod and a 
_ bundle. In this Court he clean forgot about 
“having seen the accused on the Sunday, 
though in the Magistrate’s Court he said he 
had, and clean forgot having said anything 
about the accused having carried a gun on 
Tuesday morning. On this evidence you are 
naturally asked to place no reliance but it is 
for you to judge whether this -man was an 
absolutely false witness brought up’ under the 
malevolent Police influence or under ‘the 
influence of money to say what he did say 
and whether you should give any weight 
to what he said. It was through something 
he stated to Mr. Brown, that Mr. Brown says 
he wrote that letter. Now, gentlemen, in re- 
gard to that letter a great deal hes been said 
about it. I may say that that letter was an 
improper and injudicious letter or letter sent 
bona fide is quite another matter. Taking 
the situation Mr. Brown was investigat- 
ing this case: he had got and seen 
certain witnesses; he got hold of Willis and 
some information out of him and I think it 
may be taken for granted that he believed 
the accused was the man who committed this 
murder. This Willis comes and told him 
that he has had an offer of money from 
Sherwin; then Mr. Brown writes this letter 
warning Sherwin and advising him as to 
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what he is liable to if he tampers with 
witnesses or attempts to divert with justice, 
Is it the act of a malicious and scheming 
policeman, or is it the act of a-Huropean who 
felt the indigration of one European against 
another who he thought was trying to pre- 
vent the person who committed a gross 
crime from getting his just deserts. That 
is for your judgment. The next witness of 
the group is Mr. Frank Smith. It is said of 
him that he is another of the people under 
Police influence: at any rate Mr. Smith has 
a definite and a good employment, He is an 
Engine driver on the Railway. He says he 
saw the accused on that night and he travel- 
led by the same train. Of course, if Mr. 
Smith saw him come in that train at 8-47 
from Kemmendine the accused could not 
have been at Ywama at that time. Smith's 
evidence is attacked as being evidence which ; 
he has given at the request of Mr. Cloquboun,” 
his friend. He tells you how he came to say 
anything about what he knew. On the 
ground that there is no trace of any 2nd 
class ticket having been sold on that night, 
you were asked to discard his evidence. 
Here, gentlemen, comes the question whether 
before you believe a man you should require 
him tobe a Washington. I understood that 
Mr. Norton and Mr. DeGlanvelle understood 
that Smith meant he had bought a 2nd class ` 
ticket that right, but it came out in his ex- 
planation that he did not buy a 2nd class, 
ticket bought a 3rd class ticket and travelled - 
2nd class. Is heto be entirely disbelieved, ` 
because “he did this? Itis evident that he . 
sometimes travelled without a ticket: be. 
practically had to acknowledge that he did. - 
We have it that these Railway employes take 
tickets but they do not always do so. Are 
you going to reject this evidence as to having 
seen the accused that night simply because 
he may have told a lie as to his having 
taken a ticket on the occasion? In connec- 
tion with Smith there is Colquhoun who gave 
you the same story as to how it happened 
that Smith came to tell him he knew gome- 
thing about the accused. . - 
Now, the defence relies considerably on 
the evidence of Mr. Burke. as to tħe 
probability of the accused not having 
travelled by either the train from Insein to- 
Rangoon on Monday night or the train from 
Rangoon to Insein on Tuesday morning. 
Well, itis quite true that the -Railway-has 


. travelled by that’ train 
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` most elaborate checks for checking- -the 


number of passengers and as to how many 
travelled iù each class; bat all checks come 
down to the human element and the human 
element in regard to checking tickets.is that 
of men of the class of Willis and Barton. 
Now, Ido not wish to suggest for a moment 
that anybody is dishonest simply because he 
‘does not get a large pay or is poor, but there 
is no doubt that thé poor man is more open 
to temptation and’ has more temptation 
thrown in his way than the well-to-do mau, 
and some of them give way to it. This is 
not confined even to the poor man, for, some- 
times. the - rich man gives way when “the 
temptation comes in his way. It is a ques“ 
tion for you to --consider ‘in connection with 
Barton whether he is nota man who has 
given way to temptation as the prosecution 
alleges that he must have done. He was 
the travelling ticket-collector by the train 
on the: morning of the 30th. He says he 
but never saw the 
accused-in it, and never saw the accused in- 
his ‘life before he saw him in ‘the Magis- 
trate’s Court. 
or not true? He told you he was a ticket- 
collector for a year on the Local train’ bet- 
ween Rangoon and -Insein. Here is the 


accused living out near Insein for certainly 
f . 


2 013 months..Barton: says he goes up and 
down. with this train daily. Is it likely ‘that 
he truly said that he had never seen the 
accused in his life? A number of statements 
were put-to him -as to what he said to the 
Police when examined by them being con-. 
trary to what he’ said here. You cannot 
have the statements that he actually made 


to the Police but you have this from him, . 


you have his- admissions that he told the 
Police that he saw al European of dark hair 
and-he-gave a description of the passenger 
he “had noticed on the 30ch August ‘as 
sitting “in a 3rd class compartment in bhe ` 
train leaving 8 a.m. from Rangoon; that this 


‘Huropean hadya parcel behind him and some- 


thing projecting front the end. That Europ- 
ean‘he-did not know, and he has never seen 
-him again, and’knows nothing about him; He 
saysthat man cannot possibly be the accused 
because that Europen was a much bigger man 


` than the accused, and he-was clean shaven 
- whereas the accused had a moustache. Well, 
‘ even if-he did. not tell the police, that he had 


- seen Ariff, why should he. have said anything 
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about the European to the Police? How did 
the mention ofa Huropean come into his 
statement at all? He admits he spoke about 
a Huropean: the accused is plainly not ù 
European. How’ came he to state that a 
European with a parcel something sticking 
‘out behind travelled .by that 8o’clock train 
that morning? You can sometimes see where 
the wind lies from what the witness does 
not intend to say just as well as from what 
he says. Are you. going to believe Barton 
when he says that he did not see the accused 
in that train that morning? His evidence is 
relied on by the defence aa entitled to equal 
credit with. that of Willis’s. Willis pats 
down the whole of his mistakes to want of 
memory; his memory being so bad that he 
does not remember even the most import- 
ant matters. Barton’s statements, if not true, 
must be due to wilful perjury. 

I come now to the expert evidenco. As I 


told you before, the whole armoury of Counsel 


for the defence is brought forth to be’ used 
on this occasion. You are warned of the 
dangers of acting on expert evidence. The 
Beck case and its results were re-called to 
What connection is there between ex- 
pert evidence as to hand-writing; and the 
evidence of a gun-smith and an Armoury 


. Seargent accustomed to handling guns all the 


days of their lives about a gun and ammuni- 
tion? I confess.I fail to see it. Itis ac- 
knowledged that all this evidence is probably 
honest, but it is said itis only opinion evi- 
dence: each of them, however, has given you 
reasons for his opinion. 

It is for yon to judge whether those 
opinions are not well-founded. Palmer was 
the first who saw the gun on the 31st August, 
and Palmer says that the gun had been 
cleaned, but he cannot say when. He says 
he notived a very slight trace of cordite on 
the breach: he took the gun to you and 
pointed it out to you. Inthe barrels he 
did’ not notice any such trace: there was 
only a residue of oil in them. Then the 
gun was taken to Tomkins and he says he 
did not see anything in the gun that day. 
According to him also it had recently been 
cleaned. Jt was takento him on the follow- 
ing day and he says, and has no doubt about 
it, that he saw traces of cordite in the left 
barrel, In the other barrel -he says there 
was no trace of cordite. He says from his 
experience, he can tell at once when a cor. 
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dite cartridge has been shot through a rifle 
or a fire.arm and he was positive that on 
the second occasion when he examined that 
gun there were distinct traces of cordite 
down that left barrel, and that those forces 
would be there even after the gun had 
been shot of two or three days before and 
cleaned afterwards because the sign of 
cordite goes on repeating itself even after 
cleaning for six or seven days; that be- 
ing due to chemical action of the cordite 
on the barrel, Palmer does not speak so 
definitely as to this. But if it is so, then 
we havo it that a cordite cartridge was 
fired out of the accused’s gun, not many 
days before Tomkins saw it. When and 
where? There is no explanation from the 
accused. If the shot cartridges fired at the 
fowls were of cordite powder, would not 
there be marks of cordite in both barrels ? 
The only occasion on -which he is said to 
have fired his gun since arriving from 
Calcutta was that Friday evening when 
he fired off both barreis at fowls. If that 
ig the case, what is the explanation of 
the mark of cordite in one of the bar- 
rels and no marks of cordite in the 
other P 

There is ancther circumstance for your 
consideration on which the prosecution re- 
lies. We had evidence also that these parti- 
cular guns are scarce in Burma. That is 
the evidence of Mr. Crump. Here is a case 
of a conclusion from circumstantial evi- 
dence. From what docs he draw his: belief 
' on? He draws itfrom the fact that Orr 
and Sons have very few guns of that sort in 
for repair. We have also the evidence of 
the bailiff of the Commissioner of Police’s 
Office and the clerk in the Hanthawaddy 
office as to who have licenses for these com- 
bined guns. In these two districts of Ran- 
goon and Hanthawaddy there are only three 


of them. It may be ofcourse that robbers 
have got hold of such guns. It is pos- 
sible there may be guns like rifles com- 


ing in ships from Europe and have been 
brought by ill-disposed persons. But is it 
likely P 

Well, gentlemen, there is very little more 
to brivg before your notice in the ervi- 
dence for the prosecution. There is tke 
woman Sakina. J do not propose to dwell on 
her evidence; she tco was extravagant in 
cher statement. She is a woman who had 
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to do with Amina ; she was her ayah and 
may have gained possibly a great affection 
for her and she may have been led to say 
what she did say by herstrong feeling of 
indignation agaist the man whom she be- 
lieved to be the murderer of her mistrees. 
She told us here of his conduct when lie 
came from Calcutta, about his threatening 
Amina with a pistol, and she and Amina 


hiding ina neighbouring house; but she 
never said anything about that before. 
Evidently what happened in Iusein, she 


exaggerated We havea better account from 
the old Moulvie, Sande Khan, which is not 
disputed. Sakina has been with the child ; 
and it is not surprising that the child 
has been crammed with the ideas that have 
got into her head. Then there is the man 
Sharp. It is quite true that it has not been 
shown by direct evidence that accused had 
a cartridge of the description of the empty 
cartridge, but itis not impossible that he 
could have had such a cartridge. Sharp is 
the man from Rodda’s and knows nothing 
about sales personally. No man from Rod- 
da’s who sold to accused has been called. 
Their books simply show, firstly, the sale of 
a number of Holland and Hollard cartridges 
and the next entry is of “Ditto” cartridges. 
That does not prove that the cartridges 
referred to in the second entry as “20 ‘Ditto 
Long Range” are Kynoch grouse ejector 
loaded with ball. We have it on Mr. 
Crump’s evidence that this kind of cartridge 
was on the Rangoon market in1908 and it 
certainly is in Calcutta market now, as 
Mr. Sharp produced one. We have 
Mr. Curmp’s evidence that this particular 
cartridge with a metal base is a cartridge 
that is well adopted to a paradox gun. 

The Bhams were called as witnesses: they 
were both in Calcutta when the murder 
was committed and only came down to Ran- 
goon by the next boat, in the same” steamer 
as Sakina, A great deal is attached to this 
as showing that they had an opportunity 
of influencing this wonfan. Dawood Ariff 
Bham against whom invectives were launch- 
ed was the man who had a ‘row ‘with the 
accused sometime ago and about whome the 
accused issaid to have written the letter put 
before you. It was suggested that the 
brothers are at the botton of this case and bring 
a false case against this man. In support ' 


of this.suggestion, a telegram not sent by 
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ruption is found. This suggestion must ne- 
cessarily be against one of the elders of the 
Mahomedan community, Moola Abdul Rahim, 
simply because he sends these two telegrams: 
one is “may I spend for your sister’s 
funeral on your account,” the other “Amina 
found shot dead this morning. Police 
quiring, what instructions, Spending money.” 
wording of these telegrams is based 


he holds as 
executor some portion of what is left of 
Amina Bibi’s fortune. Then, we had evidence 
about the letter written by Mr, Barjorjee. 
I do not think it necessary to trouble you 
about that: whether that letter was writ- 
ten under her instractions or not it 


weeused did _ kill 
Ë a self-willed intemperate man, roused to 
is wife not conforming 
o his requests, Still, if he did in unthinking 
age, simply because the wife refused to go 
rith him to Iasein, he is responsible for that 
ct, as he would be if he had gone deliberate- 
r into her room with the intention of killing 
er, 


Now, ‘gentlemen, I think I have put be- 
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fore you the bulk of the case. I cannot put 
before you everything that has been said on 
both sides. You must think for yourselyes 
what were the main points on which the 
Counsel on either side relied on. J cannot 
put it as wellor as forcibly as either of 
the gentlemen who addressed you. Asli 
told you, the case is one of circumstantial 
evidence, and the main ground on which the 
learned Counsel for the defence told you 
he relied was, thatthe evidence which the 
Prosecution have put before you did not prove 
that the accused was the murderer and 
that before you hold him guilty you must 
be convinced beyond a moral conviction that 
he was the man. He gave yon his idea of 
what a moral conviction is. We have not 
to deal with words or phrases. Moral con- 
viction may be given two or three meanings, 
but what I tell you is that before you con- 
vict the accused of the offence with which 
he is charged, you must come toa certain 


conviction on the matters brought be- 
fore you. Those matters must appear 
to you to leave no reasonable doubt 


man who fired from agun the bullet which 
killed his wife. In ending I will quote to 
you some words of a very eminent Judge 
in a similar case, similar in the sense that 
the case rested on 
evidence as this case does. This learned Judge 
said “Mr. So and So 
for the defence) 
three times the words 


ly understood, it ig not ; 
but if by that it was to be supposed that juries 
were not to act upon evidence unless it put 
them in the position of having actually seen 
the thing done, then, of course, it was a 
misleading expression, They had to be satis. 
fied upon the whole evidence beyondreasonable 
doubt as they would be on any important 
question in their lives on which they had to 
take action one way or the other, Th ey must 
be satisfied upon the evidence that the Crown 
had made out their case: if they had not, the 
prisoner was entitled to an acquittal,” i 
Gentlemen with these remarks I will ask 
you to consider your verdict. 
Finding. 
The Jury are unanimous in finding that 
Ali Cassim Ariff is guilty of the offence 


946 - INDIAN CASES. 


JAGDISH KUMAR V, ATMA RAM. 


In re Mohunt DEV Das. | 


specified in the charge, viz., that he on or 
about the 29th day of August 1910, at Ran- 
goon, committed murder by intentionally 
or knowingly causing the death, of his 
own wife Amina Beo Bee and has there- 
by .committed an offence ptinishable 
under section 302 .of the ‘Indian Penal 
Code. The Judge enters yjudgment ac- 


cordingly and sentences the said - Ali 


Cassim Ariff to be hanged by the neck till 
he is dead. ` 


— 
A 
¢ , r 


(s. c. 15 0. W. N. 735.) 
CALCUTTA HIGH COURT. 
Criminat Revisios No. 1 oF 1398. 

; January 5, 1898. 
Present:—Mr. Justice Hill and 
Mr. Justice Stevens. 

In ve Mohunt DEV DAS— PETITIONER. 

Hatradition Act (XXI of 1879), s. 14, inquiry under 
—High Court—Power to transfer—Power to conirol 
procedure. 

The High Court has no power to order the trans- 
fer of an inquiry under the Extradition Act, section 
14, because the competency of a Magistrate to hold 
an inquiry under that section depends on the autho- 
rization of the Executive Government. 

Theres no provision of law which empowers 
-thè High Court to requestthe Government to appoint 
another Magistrate to whom, jf appointed, the High 
Court could transfer the inquiry. 

‘As the High Court does not possess any power to 
‘control or interfere in the conduct of an inquiry held 
under section 14 of the Extradition Act, it cannot 
declare by what procedure the Magistrate should be 
guided in the further conduct of the inquiry. 

Facts.—tThe prosecution was started 
at the instance of the Nepal Durbar. The 
allegation was that the petitioner Mohunt 
Dev Das was implicated in the commission 
‘of two murders, that he had been summon- 
ed to appear -before the Durbar, but that 
he had absconded into Durbhanga, with all 
the moveable property of the Shrine. The 
Durbar asked that the potitioner might be 
prevented from misappropriating the pro- 
perty and that he might be surrendered to 
Nepal. 

The Governor-General accordingly direct- 
ed that the Magistrate of Mozufferpur 
should, with the permission of the Lieu- 
tenant-Governor of Bengal, hold an ingully 
in accordance with the provisions of 
section 14 of the Extradition. Act and report 
the result. - 
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The Magistrate’ then commenced his in- 


quiry. The pet 


itioner applied to the High 


Court for transfer of the proceedings. A 
Messrs. Jackson, Palit and L. M. Ghosh 
and Babu Digambar Chatterjee, for the Peti- 


tioner. 


Judgment,.—rThis application arises 


out of an inquiry pending before the 
Magistrate of Mozufferpur under the provi- 
sions of section L4of Act XXI of 1879. 


We are asked 


on various grounds, to which 


it is unnecessary to refer more particularly, 
either to transfer the inquiry from the 


Magistrate of 


Mozufferpur to some other 


Magistrate, and, if necessary, to request the 


Governor-General in Council to appoint 
another Magistrate for-that purpose, OF to 
direct the Magistrate of Mozufferpur to 


re-open ‘the in 
accordance with 
difficulty we are 


quiry and to conduct it in 
law; and to obviate further 
also asked to declare by what. 


procedure the Magistrate should be guided in 
the further conduct of the inquiry. 

As to the first of these prayers we think 
that we have no power to order the transfer 
of the inquiry, if for no other reason, 
because the competency of-a Magistrate 
to hold an inquiry under the-section depends 

on the authorization of the Executive Govern: 
ment nor are we aware of any - provision of 
the law which would empower us to request 
the Goveriment to appoint another Magis- 


trate so as to 


enable us to transfer the 


inquiry to that Magistrate, if appointed. 
With regard to the alternative prayer of the 
petition we do not think that we possess any 
power to control or interfere in the conduct 


of an inquiry he 


Jd under section 14 of the 


Act. We accordingly refuse the application. 


“ Application refused. 





< (s.c. 16 0. W. N. 732.) © 
- CALCUTTA HIGH COURT. 
Crimtvat Revision No: 55 oF 1911. 
February 17, 1911. a 
Present: —Mr. Justice Holmwogd and -— 
Mr. Justice Sharfuddin. 


Rai JAGDI 


SH KUMAR SINHA— 


ACGUSED— PETITIONER ° 


versus ` 


ATMA RA M—COMPLAINANT—OPPOSITE 


PARTY. 


Charges —Misjoinder—Oriminal Procedure Code (Act 
Y of 1898), 5.235... ja 
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The accused was charged under section 170, Indian 
Penal Code, with personating a Police officer and 


finally of an attempt at extortion in respect of a 
certain sum, under section 384, Indian Penal Code, 
read with section öll, Indian Penal Code: 

Held, that there was no misjoinder of charges, the 
offences charged having been committed in the same 
transaction, 

Queen-Empress v. Wazir Jin, 10 A. 58, followed. 


Rule against the order of the City Magis- 
trate of Patna, dated September 21st, 1910, 
convicting the petitioner under sections 984, 
384/511 and 420, Indian Penal Code, and 
sentencing him to two years’ rigorous im- 

< prisonment, and under section 384, Indian 
-Ponal Code, to a fine of Rs. 509, which order 
Was, on appeal to the Sessions Judge of 
Patna, modified on December 15th, 1910, 
by setting aside the conviction and sen- 
tence under sections 384 ‘and 420, Indian Penal 


Code. 

Babu Monmatha Nath Mukherjee, for the 
Petitioner, 

Mr. S. P. Sinha and Babu Manindra Nath 


Banerjee, for the Crown. 


Rule calling 
upon the District Magistrate to: show cause 


why the conviction and sentence of the Peti- 


tioner should not be set aside on the ground 


porting to be 
Investigation Department, 
newspaper, 
mixed himself up with a scandal which 
had arisen in a family belonging to the 
one of the leaders of 
which is Babu Atma Ram, the Principal of 
the Patna Law College. By means of hig 
reports and seeking to mix up the name of 
Babu Atma Ram with the scandal in ques- 
tion, he succeeded in obtaining certain sums 
of money from Babu Atma Ram on various 
dates. He was charged under section 170, 
Indian Penal Code, with Personation of a 
Police officer and thereby in such assumed 
character doing, or attempting to do, an 
act under colour of such office; he was 
further charged on three charges of extortion 
in respect of three sums of Rs. 8, Rs. 19 and 
Rs. 15 and in the alternative on three 
charges of cheating in respect of the three 
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Sums and finally of an attempt at extortion i 
respect of Rs. 50 ander section 384 read wit] 
section 511, 

The principal contention of the learnec 
Vakil who appears in support of the Rale 
is that the charge under section 170 is com- 
plete in itself and does net form part of the 
same transaction. We are unable to accede 
to this proposition. 

The personation of a Police officer and 
the acts done in that character form the 
backbone of a series of frauds which the 
petitioner wag thereby enabled to commit, 
The case seems to us to fall exactly within 
the principles laid down by Mahmood, J., in 
Queen- Empress v. Wazir Jan (1), where in a 
trial for offences under sections 170 and 383, 
Indian Penal Code, committed in the same 
transaction, it appeared that but for personat- 
ing a public servant the accused would 
not have been in a position to commit the 
acts of extortion complained of—whether 
extortion or cheating is admittedly im- 
material. 

The only other ground which was taken 
was that as regards Rs. 8; but it is admitted 
now that that was substantially in the course 
of the same transaction and there can be no 
doubt that the obtaining of these three sums 
was in the same transaction, 

It is true that the 8th charge of attempt- 
ing? to extort Rs. 50 overlaps the 6th and 
7th charges to a certain extent, inasmuch as 
Rs. 19 was gent to meet the demand of 
Rs. 50 and subsequently Rs. 15 ig said to 
have been sent in pursuance of that demand. 
Although the charges overlap, Lhey had to be 
framed Separately and had the case been 
before a jury, the jury would have to decide 
separately on each of the facts stated in those 
three charges and would have been at liberty 
to find that either one or two or three of 
those charges were established on the evi- 
dence, Therefore, there hag been no mis- 
joinder in this regard. 

For all these reasons, 
Rule. 


we discharge the 


Rule discharged, 
(1) 10 A. 58. 
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(s. c. 88 C. 214.) 
CALCUTTA HIGH COURT. 
Criminal APPEALS Nos. 509 AND 745A 
cr 1910. . 
September 8, 1910. : 
Present:—Mr. Justice D. Chatterjee and 
Mr. Justice Richardson. ih 
JOY CHANDRA SARKAR—AccuseD— 
APPELLANT 
versus 


HMPEROR—Oprosite Party. 

Sedition—Newspaper article—Single cxpression— 
Penal Code (Act XLV of 1860), ss. 124A, 153 A— 
Attempt to incite one class against another. 

One single expression that the people of Bengal are 
trodden under the feet of strangers, used in anews- 
paper article which ig innocent in other respects, does 
not make the whole article seditious. 

A newspaper article which imputes wholesale 
bribery to the ministerial officers of Courts and to 
the lower officers of the Police force, and expresses 
doubts as to whether Government ever inquire into 
the truth of the grievances, so much is it ocenpied 
with investigations of boycott, dacoity and seditious 
matters, published at atime when theseeds of sedition 
are being sown broad cast and the minds of people 
are under excitement, cannot be taken to have been 
actuated by loyal motives. 

Where ina newspaper article, both Babus and 
Meahs are inveivhed against, as robbing the poor 
Mohamedan raiyats, and Christian missionaries are 
referred to as illustrating their treatment of con- 
verts, it cannot be said that there was an intention 
to creato enmity between them and any other sub- 
jects of the King, nor was ita deliberate attempt to 
incite one class against another, consequently, æ 
conviction in respect of such article under section 
1534, of the Indian Penal Code, is bad. 


Appeal from the order of the District 
Magistrate of Rungpur, dated May 25th, 
1910. 

Facts appear from ihe judgment. 

The charges under sections 124A and 153A 
were based on three articles entitled Pratekar,. 
Bijoyu and Stpahir Katha published in Bar- 
tabaha, a Newspaper published from Rung-. 
pur. 

The article Pratikar contained the follow- 


INDIAN 


ing :— 

“Prayer for redress (of grievances) is made 
beforethe BrilishGovernment by lamentations, 
requests and supplications through news- 
papers. Bat, far ‘from real redress, ib is a 
matter of grave doubt whether Government 
take any measures at allto find out the real 
truth.. The Magistrate, the Commissioner, 
the translator, all of them, read newspapers. 
Besides, it is not a fact that ab least one or two 
extraordinary scholars of the Police Depart- 
ment— scholars who seem to consider them- 
selves as having eaten the salt of the Govern- 
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ment—do not read them. How isib then that 
there turns up no redress? To this we shall 
reply that everybody from the British Raj 
down to a (menial) servant and chaukidar is 
worked to death in putting down three things 
viz., sedition (treason), the checking of the 
purchase of belati articles, and daccity. Con- 
sequently, (the) vigilance (exercised) in any 
other matter happens to be very little. We 
know that one or two extraordinary scholars 
of the Police (Uepartment), some Kotwal or 
Court (sub-Inspector) Babu gather the sum 
and substance of a newspaper and read (it) to 
the Police Superintendent, (presumably) a 
great scholar; and, forthwith, permission ‘is 
(sought) for the institution of a suit, and in- 
stantly, too, preparations and earnestness are 
manifested of sweeping’ (the people of) the 
Provinces away by a flood of (the river of) 
sedition. 


“Do what you like, we do not wish to speak 
a word aboat it. But how is it, ob! Govern- 
ment, that resorting to your Courts of Justice 
means that you have to be propitiated with 
the present of Court-fees. Redress, even 
though provided by law, is very difficult of 
attainment: it fails to give you the present. 
Let that too pass. Giving you that present 
means that the giver has to make presents to 
all your officers, such as the nazdr'and the like. 
You are constantly hearing of this. present 
through the medium- of newspapers, but have 
you remedied it? Of course, you will say 
“vo can remedy it” on the strength of the 
evidence alone, is not it? Wherefrom does the 
evidence in a case of sedition come?. ING 
Jf anybody asks “why do you give unlawful 
(present of) money at all in this way?” To 
this we shall reply: “A man cannot have the 
power of deciding as to who is the best ojha 
(exorcist), when the snake has (actually) 
bitten, when fear of snakes one must needs 
worship Manasa (the goddess of snakes). 
Hundreds of people are every day harassed 
into offering such money in every town: if the 
owner of a bullock cart goes not offer any pre- 
sent at the feet of the sepoys, they will con-" 
temptuously ignore a thousand arguments, 
give him.a sound beating, and, lastly, impress 
him. The pretext, too, of having comnfitted' 
nuisance in roads and rivers is not inconsider-’ 
able. It enables the chaukidar who has as- 
sumed the position of a saheb (European) to 
meet his bazar expenses. Untold are: the kind 
of presents that have to be given by one wha’ 
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wants to'have'a document registered.” If no 
‘remedy is available, for all these matters, the 
Government had better “make a rule that, 
whenever a Government sepoy is come across, 
some money ‘must be paid to him as a tribute 
of respect to Government, We will give, des- 
tined as we are to only give. But say, once 
for all, how much to whom is to be given, so 
that the belly may have its fill. Ig is sedi- 
tion and ‘dacoity alone, Government, that you 
have taken notice of. Why is there no remedy 
for gambling, which though prohibited by law, 
- has been going on everywhere. Thanks 
to’ these presents, Mention may be made of 
many such matters (but) what will be 
(gained) by (oni) doing (so). How 


ernment is, that it will try not only to go ‘itself 
informed of the above matters by holding a 
secret inquiry, but also to redress the same. 
On the other hand, our prayer before society 
is that persons despicable in the eye of reason 
and ` morality be adequately punished by 
ex-communication, otherwise the country will 
be birnt'to ashes by fire of unrest and oppres- 
sibni n : | 


: “The English will laugh at your prayer of 
this kind. . They will say that “we are 
80 worthless.and mean that we are publishing 
(tha acts’of) immorality (of persons) of our. 
race, and areholding up the same before the 
gaze of. outsiders. (foreigners),” Bat what 
else we.can.do? You (Europeans) are seated 
laying such a trap that we are forced to, cast 
aside our pridetand politeness, are atour wit’s 
end, fall into-yaur shares aud catch hold of 
your feet, Yon are-the, teachers, and we the 
disciples. ‘Hence this our condition a 


The article Bijoya contained the follow- 
ing passage. 


torium of-a'city for the purpose of ensuring 
protection to yonr childern. Ib is difficult 
to ascertain,’ mother, ‘how many Bengalees 
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Weak and trodden under foot by the outsider. 
What lesson of yours is this, mother!” 

The article Sipahir Katha was translated 
thus :— i 

“Woe shall tell a tale to-day, and relate a 
story of two sepoys, one a Hindu, and the other 
a Mahomedan, They are two sepoys of the 
Government and,atthe same time, well-wishers 
of the country, . . -... They asked us many 
questions about the swadeshi, and we replied, 
But, instead of being pleased with our ans wers, 
they made refutations. We thought that 
had told them news of the 
Parliament, of his Excellency the Governor. 
General of India, of great men of our country, 
when we told them who attacked Hig 
Excellency, and who made an attempt on the 


< life of His Honour the Lientenant-Governor, 


and, lastly when we told them ‘also of the 
nine Bengali virtuous men who had been 
deported, of Madan Lal Dhingra, Khudiram, 
Arabindo, Barin and others, too, we had told 
them satisfactorily, and we thought that 
we had much strengthened their determina- 
tion in favour of swadesh?; but, by Jove, we 
stood speechless when we heard what they 
said (in reply). We realised that all people 
were nob willing to listen to our 
(empty) vociferation ; that all our words 


were mistaken, “Babu,” said the sepoy: 
“most of you are thieves. You will 
serve under the Government, and fill your 


stomachs: how shall you then serve your 
country? Whenever we approach you for 
employment, you ask for money (as bribes). 
Itis your habit to earn money by disreputabla 
and unfair means, by making reason look like 
a fallacy and fallacy a reason —if you could 
only get it (money) We said: ‘What. 


` ever difference” they may exist between us in 


our wordly or professional matters, you and 
we should stand shoulder to shoulder while 


sérving the country forgetful of those 
differences, Whatever we Hindus and 
Mahomedans may be, we are brothers. 
Though we (Hindus and Mahomedans) 


observe widely different customs, shonld we, 
or cah we, keep silent when Someone comeg 
forward to insult our mother—simply because 
we are Hindus and you are Mahomedans, 
Fie upon your life, fie upon your vow, and fie 
upon our relationship as brothers if we suffer 
our mothers to shed tears-in our presence 
either insult or starvation of want.” “Quite 


so” said the ‘sepoy, “Tie. upon 


950 


JOY CHANDRA SARKAR V. EMPEROR. 


life and fie upon your works. You agitate 
and exult only in words, and say that a 
Mahomedan is your brother, but do you 
do so actually indeed? It is you that 
cause litigation in the country and absorb 
the money of the Mahomedans. It is you 
that are pleaders and mukhtears: it is you 
again that in going to rescue the poor Maho- 
medans from litigation throw them into the 
danger of Kumbhipaka (a hell, a caldron, 
in which oil is being constantly boiled, and 
into which attendants of death throw those 
persons alike who try to improve their own 
physique upon the flesh of other beings). .-- 
.... Poor cultivators dispirited and starved 
for want of money are making piteous 
lamentations at your door. Do you ever 
glance at them? Andjif you show kindness 
at first, you take compound interest, 
bring ruin upon them, break down 
their houses and at last build palaces in 
your own homestead,” The Hindu sepoy at 
a loss to find any other 
we goto Babus (Hindu gentlemen) for having 
a petition written, they demand a sum of 
eight annas at once... When we, poor 
servants, take any bribe (lit: two pice), you 
would at once send correspondence to a 
newspaper, bring it to the notice of the 
authorities (saheb) and ruin us altogether. 
but when the Kuropeans (authorities) take 
bribes by hundreds, you cannot have a word 
to say. ...” We asked whether the Hindus 
alone were blamed in this respect. “No,” 
they replied, both the Babus and the Meahs 
(Maulvies) are. Almdst all of the educated 
people have forgotten cultivation and the 
like, they shrink from labour and have taken 
to this means. If the English Government 
ceased to exist, how would you pose as Babus 


or Meahs (enlightened Hindus and 
Mahomedans), be you Hindus or 
Mahomedans. How shall you take bribes? - 


_,.2) How can we expect ever to be able 
to act in concert with you? We shall unite 
with you in a vow of patriotism only when 
you will look upon yourselves with those 
eyes with which you do upon ourselves. It 
is then the vow of swadeshi will be fulfilled. 
Gentlemen may be ideal men, but what can 
a handful of Babus and Meahs (enlightened 
Hindus and Mahomedans) do, if they 
do, not secure the loving co-operation of 
peasants like ourselves? You can do 
real work only when the Hindus and 
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Mahomedans, high or low, will behave in 
reality like brothers, as you say they are 
brothers, otherwise you will play the role of 
the clergymen who say ‘you were created by. 
God, you are my brothers. Come brothers. 
Let us have faith in Jesus Christ and you 
will be happy.’ As soon as 2 Bengali is 
converted to Christianity, the saheb employs 
him in the kitchen or the garden on @ monthly 
pay of Rs. 5, and soon after the old, long- 
cherished feeling of contempt for the dark- 
skinned fellows is roused for ever. Just as 
a Christian missionary can derive no 
benefit from a Christian of this kind, so 
also gentlemen can derive no benefit from a 
person who has been turned swadesht by sheer 
lectures.” After the sepoys delivered them- 
selves of this speech, we learnt that they 
never used any but swadeshi articles. Instart- 
ly that we were delighted with this news we 
said: “You are swadeshites then, Our. 
interest being identical, it signifies little 
if we disagree in other matters.” At this 
the senoys said : “Do you, then, want to 
be swadeshites by using country-made cloths 
and sugar and killing afew (literally two) 
Englishmen?” “Don't you want what is 
so necessary, tiz., the strength of the unity 
or any work that will be productive of 
real good to the country? This is what is 
known as the strength of union,” said we. 
The sepoys now retorted in a tone of pride: 
“We do not want Babus to argue with you. 
Sleep (éye) peacefully with your swadesht. 
.. .?” From what we heard we realised that 
the two sepoys were true ‘swadeshites, and 
that we were selfish and low-minded miscre- 
ants who practised hypocrisy under the pre- 
tence of furthering the cause of the country.” 

Messrs. P. Mitter, K. N. Chaudhri, Babu 
Bhudeb Chandra Roy Chaudhry and Babu 
Nares Ohandra Sen, for the Appellant. 

Mr. Donogh and Babu Atulya Charan Bose, 
for the Crown. * | =” 

Judgment. 

Chatterjee, J,—These two appeals arise 
out of a prosecution of tho prisoner under 
cvetions 124A and 153A of the Indian” Penal 
Code. The appeal against that part of the 
conviction which was under section 124A was 
filed in this Court, and the appeal regarding 
the conviction under section 153A was filed in 
the Sessicns Ccurt. We have called up the 
appeal regarding the conviction under sec- 
ticn 158A frcm the Sessicns Court for tria} 
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by this Court under section 526, and heard 
both the appeals. Under section 35 (8), 
if a person ig convicted of 
offences at one trial, the aggregate sentences 
are tobe deemed as one sentence for the 
purpose of appeal. As the prisoner was con» 
victed under section 124A and sentenced to 
two years’ rigorous imprisonment under that 
section, and also under section 153A and 
sentenced to one’ year’s rigorous imprison- 
ment under that section, the aggregate sen- 
tence of three years should be considered as 
one sentence for the purpose of appeal, and 
as section 408, proviso (o), proyides that a 
person convicted under section 124A has an 
appeal direct to the High Court, it is a 
reasonable inference that the appeal against 
the single sentence uf three years under both 
the section should lie to the High Court. It 
is, however, not necessary to decide this 
point in this case, as the apreals were sepa- 
rately filed. and they have been virtually 
unified. 

It appears from the judgment of the 
learned Magistrate that the prisoner was 
previously convicted under the same sections 
and underwent imprisonment for one year 
for the same. We have been unable to find 
the judgment in that case, and do not know 
enough of the cireumstances to allow us to 
consider it in connection with the question of 
sentence. 

The prisoner was charged with the offence 
of sedition under section 124A in respect of 
three articles published jir the Rangpur 
Bartabaha, a local newspaper of the district 
of Rangpur. The articles are named: (7) 
“Pratikar” or redress (of grievances), (77) 
“ Bijoya” or the ceremonial send-off given to 
the goddess Darga on the fourth day of the 
Puja, (iii) “Stpahir Katha” or the talk of 
sipahis, being a report of an imaginary con- 
versation between the writer and two scpahds. 

These articles were translated by the 
Government translator of Eastern Bengal, 
and [ have read and re-read the originals 
and the translations te see how far the latter 
present an honest and fair rendering of the 
sense of the former. J find that in some, at 
least, of the objectionable passages, ‘the 
learned translator has overcharged or over- 
coloured, For instance, he translates khatr 
Ehah, which is a well-known Persian word now 
adopted into the Bengalee language, as “eater 
of salt,” although it means a “well-wisher” 
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and nothing more. He explains in cross-ex- 
amination that as a Sanskrit scholar he 
tries te derive every word from the Sanskrit, 
and, therefore, he would derive this word 
from khwar=aghes=salė, and khad==to eat. 
This is absurd and ridiculous, and any 
schoolboy can tell him that. Then he 
translates pishacha as “eater of raw flesh.” 
The origin of the word may be from the 
word pishttasc, wuich derivation is only 
conjectural, but the word is never used in 
this its suppdsed etymological sense. Pro- 
fessor Macdonell of Oxford gives the 
etymological meaning as “moving brilliantly, 
the willo’ the wisp,” and the meaning as a 
kind of “demon.” If the object of a transla- 
tion is to give the meaning in which a word 
is understood by the people who use the 
language as their ‘mother-tongue, this tran- 
slation of the word pishacha ig simply absurd. 
The word “daughter” is said to be derived 
from a root meaning to “milk,” and ety- 
mologically would mean a “milker;” if in 
translating the sentence “Ram’s daughter 
said so,” one renders it into “Ram’s milker, 
said so,” he would convey a different 
Meaning altogether from what was intended 
to be said. So in translating r1purtarana 
in the article “Bijoy2” he renders it as “by 
the oppression of the enemy,” whereas in 
the context in which these words occur the 
meaning cannot but be “by the force of the 
Ma, Banger sai nishkam. dharma 
ekhan kamanar bashey bisthatha bhabapanna 
hatasay. He, translates this: “Mother, that 
end-in-itself religion of Bengal (a religion 
that seeks no means to an end) has now 
been ill at ease under the impulse of carnal 
desires.” This does not at all convey 
the sense of the sentence. Nishkam dharma is, 
duty for duty’s sake, doing good works, because 
they are good, without any desire for 
praise in this world or reward ina future 
existence. The translator has mistaken 
kamana for kam and translated it as “carnal 
desire,” whereas it is only “desire,” meaning 
“desire for the good of this world.” The 
word bisthatha is evidently a misprint for 
bikrita but the learned translator has trans. 
lated itas “ill at ease” as if the word were 
bisthttia. No such word as bisthitha ig 
possible in the Sanskrit or Bengali language, 
and bikrita means “deformed, modified for 
the worse, degenerated.” If the sentence 
is capable of being translated, it meang 
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“Mother, the old state of faith in which 
good works were done for their own sake, 
and not for securing a good nams in this 
world or happiness in future, has now de- 
generated by the intervention of desires for 
the goods of this world.” The word 
Chandika is rendered both by Wilson and 
Macdonell as the goddess Durga, but the 
learned translator renders it as “Fury,” as 
jf there were any analogy between the Furies 
of Greek mythology: and our Chandika. 
This translation appears to me to be almost 
perverse. The learned Magistrate has very 
fairly admitted that some of these transla- 
tions were incorrect. He cannot, however, 
be expected to understand the full sense of 
the Bengalee articles, and I have no doubt 
the mistranslations have to some extent 
influenced him against the prisoner. Going 
jnto details upon the three articles, I 
find there is absolutely nothing objectionable 
in the article “Bijoya.” Ib isthe rhapsody 
of a devout heart on the termination of the 
religious festivities of the Durga Pujah. 
The goddess is invoked not to inflict 
calamities like the cyclone of October last 
on the country, bu’ to come the next time 
in her world-fascinating Durga form, t.e., 
with the goddesses of wealth and learning, 
with the gods of protection and success 
surrounding here. It deplores the cegenera- 
tion of faith and calls upon her to give them 
the power of uniting in her worship without 
envy, malice or malevolence. The key to the 
seditious trend of the article is found in the 
word para-padadalita as a description of 
the sons of Bengal; literally the words 
mean “trampled under the feet of others”: 
it really signifies a conquered nation, and 
the figure of speech used is immaterial. 
Reading the article eyen with the light of 
the comment of the learned Magistrate and 
the learned Counsel for the Crown, Iam 
unable to consider that this article was an 
jnvitation to the people to unite for overturn- 
ing the British Government, and the article 

“ Anandamoyir ogaman” does not throw much 
adverse light. 

The same thing cannot, however, be 
said of the other two articles. Although 
the sense is considerably disfigured by the 
mistranslations, there is one idea clear as 
running through the two articles, that tke 
Government does not care for ascertaining 
the real truth akout grievances which exist, 
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especially about the administration of 
justice. The first article, the “Pratikar,” 
says that bribery in some form or other 
is rampant in the Courts of Justice, barring, 
of course, the judiciary who are beyond 
suspicion, and, therefore, poor. The writer, 
therefore, prays that a secret Commission 
might be appointed by Government for 
investigating the truth of the allegations, 
and asks society to excommunicate such 
ignoble bribe-takers. The slingofthe article, 
however, lies, according to the prosecution, in 
the concluding statement, that “Englishmen 
will laugh at such a request (for a Commis- 
sion to inguire into the bribery prevalent 


in Courts, etc.), and say these people are - 


so worthless that they expose the failings of 
their own countrymen to the scrutiny of 
others,” but the writer says: “You have 
laid sth a trap that we must disregard all. 
questions of dignity and honour, and fall 
jnto them: you are the teachers, we are the 
disciples.” Literally read, the word “trap,” 
as applied to a judicial system, is objection- 
able, but stripped of the figure of speech ib 
means a complicated system,” and the 
writer means that people cannot help 
giving bribes, because otherwise they would 
not have their work done at all or done 
promptly. This is the article “ Pratikar” 
or redress of grievances. The learned Magis- 
trate has misunderstood the meaning of the 
sentence “the English will laugh, etc.” Ido 
not see in this sentence, read with its context, 
any intention in the writer to excite feelings 
of hatred on the part of the Indian subjects 
of the Government towards its English 
subjects. 

The next article is the ‘‘ Stpahir Katha.” 
This article contains a severe diatribe 
against swadesht agitators of the lawyer class, 
The-sepoy says: ‘You Baboos and Meahs, 
ie, educated Hindus and Mahomedans, 
owe your existence as such to the British 
Government, in whose Courts you act as 
emla and take bribes, or as pleaders and 
muhtears, in which Rapacity you_ foster 
litigation, and then suck the life blood of 
the poor cultivating class who fall into 
your clutches. Your agitation for ethe 
swadesht cause cannot attract the poor classes 
to the same. We cannot join your swadesht 
cult so long as you do not look upon us in 
the same light in which you look upon 
yourselves. You call us brothers simply 
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for making us join with you, bub all the 
same you do not cease to treat us hatefully 
whenever you can, just as the Christian 
missionaries make converts by calling them 
brothers, and after conversion treat them 
with contempt.” The learned Magistrate 
might have accepted the defence theory that 
no mischief was meant, and that the 
sepoys only taunted Baboos with their wrong 
methods of serving the country by boycotting 
foreign goods, and murdering some officials, 
and recommended a real brotherbood for the 
good of the country. To my mind the 
article is intended to expose the so-called 
swadesht agitators, and condemn not ouly 
their methods of boycott and terrorism, 
but also the insincerity of their professions 
of brotherhood to those whose blood in 
the shape of hard-earned money they are 
said to be sucking and feeding themselves fat 
upon, 

“The commentary of the learned Magistrate 


-, upon the words “swadesht desh” ig wholly 


erroneous, and this error is due to his not 
fully understanding the language and being 
without the aid of the translator, who said 
there was no sense in it. I wonder how 
the learned translator said so. The words 
are Ibara sarkari sipahi athabu swadeshi desher 
hitakangkii. The hyphen mark after swudeshi 
is not. a hyphen connecting the words 
“swadeshi” and “desh.” Ibis a dash meaning, 
“that is to say,” te., “swadesht, that is to say, 
well-wishers of the country.” This is the 
most obvious reading of the sentence, and 
I wonder the learned translator was non- 
plussed 


. The sin, however, of these two articles . 


is that they impute wholesale bribery 
to the ministerial officers of Courts and to 
the lower officers of the Police force, and 
express grave doubts as to whether Gov- 
ernment ever inquire into the truth of the 
grievances, so much is it occupied with 
investigations ‘of boycott, dacoity, and 
seditious matters. If these aspersions have 
the effect of bringi:fg into hatred or contempt 
the established Government of the country, 
or serve to create feelings contrary to affec- 
tien to the Government, we need not stop to 


-inquire whether any part of them is true, . 


To my mind these aspersions against the 
Government may have the effect -of making 
people think that the Government is not dc- 
ing its duty, ard is not, therefore, a good 
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Government. I think they go beyond ° 
fair comment, and, written at a time 
when the weeds of sedition are being 


sown broadcast and the minds of people 
are under excitement, they cannot be taken 
to have been actuated ` by honest and loyal 
motives. I think, therefore, that, under the 
circumstances of the case, the conviction of 
tne prisoner under section 124A ig right. The 
articles are, however, more or less “crazy,” 
and the sedition is only indirect: and I think 
a sentence of six months’ rigorous imprison- 
ment will serve the ends of justice. As 
regards his being the editor, all-doubt is re- 
moved by his use of the editorial “we” in 
respect of his last imprisonment. 

The offence under section 153A is not so 
clear, as there does not seem to be any 


. deliberate attempt to incite one class against 


another. The sepoys inveigh both against 
Rabus and Meahs as robbing the poor 
Mahomedan ryots, and the referance to the 
missionaries is a foolish illustration not 
intended to create enmity between the mis. 
Sionaries and any other subjects of the King. 


‘The conviction under this section mush, 


therefore, be seb aside. This disposes of both 
the appeals by the prisoner. 

Richardson, J —I have had the opportunity 
of reading my learned brother's judgment, 
and concur with him generally in the con- 
clusion at which he has arrived, 

In regard to the article “Bijoyt,” the only 
word to which objection can fairly be made 
is “pira-padadalita” (trodden under the 
feet of strangers), which, if intended to bas) 
applied, is not a just description of the ondi- 
tion of the people under the Crown, Bat in the 
context, in which it occurs, I agrea that this 
one word is not sufficient to make the articla 
seditious. No doubt raferences to demas, 
whether they bə the allegorical damons of. 
passion ortheembodied damon; of mytholozy, 
sometim3s cover attacks of a policisl 
character. Bab if a particalar article is 
charged as being saditious, on the. groand 
that it .says more than appears on the fase 
of it, it is, of course, the daly of tha prozesa- 
tion to show that it has, in fact, the gailty 
meaning or intention attributed to is. In 
the present case the proof of any sach inten- 
tion appears to fall short. 

As to two articles “Pratikar” and “Sipahir 
Kathe” I agree that the sweeping and an- 
qualified character of the imputations which 
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they make against the administration of affairs 
in this country, leaves no doubt that they 
were intended to stir up feelings of dis: 
affection towards the Government established 
by law, and that in respect of these 
two articles ihe conviction of the ap- 
pellant under section 124A of the Penal Code 
should be affirmed. The conviction under sec- 
tion 153A certainly rests upon a much more 
slender foundation. I may add that, in eun- 
sidering these articles, I have fully accepted 
my learned brother’s authoritative opinion in 
regard to certain expressions, the meaning 
of which has been the subject of controversy. 
The District Magistrate did his best, on the 
evidence before him, fairly to appreciate 
the effect of the articles, and, in re- 
gard to two of the controverted expres- 
sions (khair khah and pur tarana), he 
adopted the translation suggested on behalf 
of the defence, and now found to be correct. 
He may, however, have been led into taking 
amore serious view of the effect of the articles 
as a whole owing to some misconception as 
to the meaning of particular expressions used 
in them other than the two above referred 
to. This is more especially true of the 
article ‘ Bijoya” which from its religious and 
jmpassioned character, is the most: difficult of 
the three articles to interpret. But itis also 
true in respect of the words swadesht-desh, 
which cecar in the article entitled “ Sipahir 
Katha.” 


With these brief observations, I accept the 
orders which my learned brother proposes to 
make on these appeals. 





(s. c. 88 C. 227). 
CALCUTTA HIGH COURT. 
CRIMINAL Appears Nos. 497 AND 743B 
or 1910. 

September 8, 1910. 
Present:—Mr. Justice D. Chatterjee and 
Mr. Justice Richardson. 
SURENDRA PROSAD LAHIRI—Accosep 
— ÅPPELLANT 

versus , 
EMPEROR— Opposite Party. 

Printing Presses and Newspapers Act (XXV of 1867), 
s. 7—Frinter and publisher— Responsibility for 
sediticus article-—Absence athen article published— 
Bona fides. 

The declared printer of a newspaper is responsible 
for seditions articles published therein unless he can 
establish that in fact he had rcthing to do with 
them. P 
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The editor of a newspaper was committed to jail 
on December 22nd, 1907, and the appellant in this 
case gave his declaration on June 16th, 1908. The 
editor was released on December 22nd, 1908, and 
resumed his work. The appellant was absent from 
the place of publication on August 28th, 1909, and 
thirteen days after one seditious article was pub- 
lished. The appellant returned on November 29th, 
1909, but three days previously another seditious 
article appeared. The appellant took no interest in 
the paper and was occupied in his own business as 
a photographer; he, however, allowed his name to 
remain as the printer: 

Held, that he had failed to establish the bona fides 
of his absence from the place of publication and that 
legally he was guilty under section 124A, Indian 
Penal Code. 

“Appeal from the order of the District 
Magistrate of Rungpur, dated May 26th, 1910. 

Messrs. P. Mitter, K. N. Ohaudhuri, 
Babus Bhudeb Chunder Roy Chowdhry and 
Naresh Ohunder Sen, for the Appellant. 

Mr. Donogh and Babu Atulya Charan Bose, 
for the Crown. 

Judgment.—The prisoner was the 
declared printer of “Rangpur Bartabuha,” 
and he has been convicted of offences under 
sections 124A and 153A of the Indian Penal 
Code in respect of the same articles Pratzkar, 
Bijoya and Stpahir Katha, in respect of 
which the editor, Joy Chandra Sarkar, has 
been convicted. We have held in the appeal 
of Joy Chandra v. Emperor(1), that the article 
Bijoya is harmlesss, or at all events not 
seditious, but that the articles Pratekar 
and Stpahir Katha are seditious in the 
sense of containing wholesale denunciations 
of the Administration of Justice in India, 
The prisoner being the declared printer 
would be responsible for the said articles 
unless he can make out on sufficient evi- 
dence, that he had in fact nothing to do 
with them. The Prattkar appeared on the 
10th of September, 1909, and the Sipahir 
Katha on the 26th of November, 1909. The 
learned Magistrate finds on the evidence 
that he was absent from Rangpur on 
these days and, it is argued that the know- 
ledge of those articles must, therefore, 
be brought home to him before he can 
be convicted. It appears, however, , that 
Joy Chandra went to jail on the 22nd Decem- 
ter 1907, and the prisoner gave his declara- 
tion oh the 16th June 1908. Joy Chandra 
came out of jail on the 22nd December 1908, 
and evidently resumed his woik. The prisoner 


left Rangpur on the 28th August 1909, and 
(1) £8 0. 214; 10 Ind. Cas, 948. 
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the Pratvkar appeared thirteen days after. The: . 
prisoner came back fo Rangpur on the 29th 

November 1909, and the: Sipahir Katha 

appeared only three days before. It appears 

that he did not. take any interestin the paper, 

and .was occupied in his own business as 

& photographer and general dealer. . But he 

allowed his name to remain on the record as 

the printer, and we think he has not made 

out the bona fides of his absence from Rang- 

pur.. He is, therefore, legally guilty under 
section 124A,and we confirm the conviction. 

In consideration, however, of his expressed 
intention to sever his connection with the 

paper we reduce his sentence to what he 
has already suffered. We think the convic- 
tion and sentence under section 153A ought, 
to beset aside. This disposes of both the 
appeals and the prisoner will be released at 
once. : 





(s. ©. 38 C. 153.) ; 
CALCUTTA HIGH COURT. 

_ Sacorp Oivir Appuat No. 839 or 1909. 
August 10, 1910. i 
Present:—Mr. Justice Woodroffe and 
Mr. Justice Teunon. 

DURGA PRASAD SINGH—Ptatintirr— 
_ APPELLANT 
c eee versus ; 
RAM DOYAL CHOWDHRI—Derenpanr— 


. _ RESPONDENT, | 

Judgment based on materials not evidence-—Pey~ 
sonal knowledge of Judge—Validity of judgment. 

A judgment based on materials which are not 
evidence and which have been improperly admitted, or 
on the personal knowledge of the Judge, is wrong in 
law and invalid. 

Vallabha v. Madusudanam, 12 M. 495, referred to. 


Appeal from the decree of the Judicial 
Commissioner of Chota Nagpur, dated 
February 25th, 1909, affirming that of the 
Sub- Judge of Purulia, dated March 31st,!1908. 

Dr. Rash Behary Ghose and Babu Lalit 
‘Mohan Ghose, for the Appellant. 

Babus Golap kina fe Sarkar and Dwarka 
Nath Mgtter, for the Respondent. 

o , Judgment. 

Woodroife, J.—The main ground which 
has “been argued in this appeal is that the 
judgment of the lower .Appellate Court is 
wrong in law, inasmuch as it is based on 
materials which were not evidence and which 
have been impropeily admitted. It is not 
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necessary to go, with detail, into the various 


. points on which the judgment of the learned 


Judicial Commissioner is attacked, It is 
sufficient to point out one or two instances 
which are the grounds for the order which’ 
I propose to make. It appears from the 
judgment itself that certain books which were 
described as text-books, namely, Robinson’s 
Land Tenure Reports, Cotton’s Memorandum 
of Land Tenures in Bengal and Webster's 
Report cn the Land Tenure of Chota 
Nagpur, were referred to, and, (so far as I 
understand the judgment) relied on by the 
learned Judicial-Commissioner. These books 
were referred to by him after the case was 
closed and the-parties had no opportunity of 
dealing with the matters therein mentioned. 
Assuming (as to which I say nothing) that 
these reports would have been evidence; the 
Judicial Commissioner states that he delay- 
ed giving. judgment in the ease, as he had 
been endeavouring to obtain beoks of ac- 
knowledged authority in relation to the Land 
Tenures which were the subject of discussion 
in the judgment until he could obtain them 
from Calcutta. I may refer in this connec- 
tion to what was said in Vallabha v. Madusu- 
danan (1). ; 

Then, in the judgment, he refers to the 

Porahat settlement and to the Set. 
tlement Officer's report in connection with 
thatsettlement, though that Settlement Report 
was not in evidence or referred to by the 
parties. 

Then, there areother matters which ap- 
pear to have been relied upon, for which 
there is no evidence and in respect of which 
the learned Judicial Commissioner appears to 
have relied upon his own personal knowledge. 
Tt is stated, for instance in the judgment, 
“that in some cases it is believed that land- 
lords have for some years been deliberately 
inducing ignorant tenants to sign documents 
describing themselves as temporary lasscea, 


ticadars or tiaradars, with, the object of evict- 


ing them from their hereditary tenancies 
when it is thought advisable.” There ap- 
pears to be no evidence in support of this 
statement. There are other passages upon 
which reliance has been placed in this con- 
nection. 


Iam of opinion, therefore, that the decree 
of the lower Appellate Court must be set 
(1)-12 M. 494, 
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aside and ‘the case remanded to the Judi- 
cial Commissioner for a re-hearing in accord- 
ance with law and upon such evidence as the 


“Jaw allows. 


“The costs will abide the result of the hear- 
ing of the appeal on remand. z 

' Teunon, J.—I agree. 

: Case remanded. 





(s.c.18 Bom. L. R. 296.) 
“BOMBAY HIGH COURT. 
SPECIAL BENCH.. 
_ Sprcran BENGH Case No. 9 oF 1910. 
> October 6, 1910. A 
Present:—Sir Basil Scott, KT., Chief Justice, 
- Sir N. G. Chandavarkar, KT., Judge, 
and Mr. Justice Heaton. 
EMPEROR— APPELLANT 
: Versus 
VINAYAK DAMODAR SAVARKAR— 
5 RESPONDENT. ; 
“Criminal Procedure Code (Act V of 1898), s. 188 — 


Illegal arrest, effect of. ; ae 
Where a man is charged in India with an offence 


` ander the Indian Penal Code, it will not-avail him to 


say that he was brought there illegally from a foreign 


country. . ; 
Muhammad Yusujuddin v. Queen-Empress, 241. A. 


: 137, distinguished. 
~ Mr. Jardine, acting Advocate: General, (with . 


him Messrs. Weldon, Welinkar and Nicholson), 
for the Crown. ` 

Mr. Bartista, fot the Accused. a. 5 

‘gudgment.—the accused, Vinayak 
Damodar Savarkar was committed to this 
Court by: Mr. Montgomerie, First- Class 
Magistrate of Nasik, for trial upon charges 
framed under sections 121, 122 and 123 of the 
Tndian Penal Code. At the commencement 
of the taial here the accused said that he 
would take no part in the trial but asked 
for au adjournment and for facililies to make 
to the British and to the French Govern- 
ments representalions regarding what he 
contended was his illegal arrest in Marseilles 
after he had escaped from the custody of 
Police Officers charged with the duty of bring- 
ing him. from England to Bombay. “His 
application was refused on the ground that it 
was beyond the province of this_ Court to do 
anything more than try him for the offences 
jn respect of which he had been committed 
for trial. The trial then proceeded against 
him and other accused jointly charged with 
him. After certain witnesses had been 
examined, Mr. Baptista, appearing for certain 
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of the accused, wished to put questions to one 
of the police witnesses regarding the escape 
and re-arrest of Vinayak at Marseilles with a 
view to: show - that the re-arrest was illegal 
and with the intention of contending thereon 
that the trial of Vinayak was without juris- 
diction and that, if so, the trial could not 
proceed against the prisoners: charged jointly 
with him. 

The Court upon this heard arguments as to 
what would be the effect on the trial of proof 


“that the arrest was illegal. 


The learned Advocate-General, without 
admitting any of the allegations made regard- 
ing the re-arrest at Marseilles, contended 
that the circumstances of Vinayak’s re-arresb 
were irrelevant. - f 

This contention is, in our opinion, correct. 
Jt appears that Mr. Montgomerie, a First 
Class Magistrate at Nasik, upon a complaint, 
duly authorised under section 196 of the 
Criminal Procedure Code and sanctioned so 
far as it concerned offences committed out of 
India under section 188, issued a warrant 
direcling that Vinayak should be brought to 
Nasik from Bombay where he was expected 
to land on or about ihe 22nd of July 1910 
to be dealt with according to Jaw. Vinayak 
arrived in Bombay as expected, having been 
serit out to India under the Fugitive Offenders 
Act by a Magistrate in London, and was taken 
to Nasik under Mr. Montgomerie’s warrant. 
The charges against him were there investi- 
gated by Mr. Montgomerie under the pro- 
cedure prescribed by the Criminal Law 
Amendment Act, 19:8, and he was then com- 
mitted for trial to this. Court as already 
stated. For the purpose of argument we will 
assume that Vinayak escaped from custody 
at Marseilles and was re-arrested there’ by the 
British Police under circumstances not 
authorised by the warrant which they held, ` 
or by section 66 of the Criminal Procedure 
Code, or section 28 of the Fugitive Offenders 
Act. i 

The argument based by Mr. Baptista on 
these assumptions is oe which had often 
been advanced before but, so far as Sve are 
aware, always without success. 

Where a man is in the countiy and is 
charged before a Magistrate with an offence 
under the Indian Penal Code it will not avail 
him to say that he was brought there illegally 
frcm a foreign country. This appears very 
clearly frcm Lord Chief Justice Cockburn’s 
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charge to the Grand Jury in The Queen v, 
Nelson and Brand (1). It was held that 
George William Gordon had beenby an illegal 
and unwarrantable act arrested and conveyed 
by the Governor and Custos of Kingston in 
Jamaica to Morant Bay in that island, and 
there placed before a Military Court-Martial 
administering Martial law in Morant Bay 
but not in Kingston. The Lord Chief Justice, 
however, held that having been brought 
within the ambit of Martial law he was 
liable to be tried under it. He said (at pages 
118 and 119): “When Mr. Gordon was 
brought within the ambit or sphere of the 
jurisdiction of Martial law—assuming always, 
on this part of the case, that there was such 
a jurisdiction—it seems to me that it was not 
for the parties administering the Martial 
law to ‘inquire how he had been brought 
there. I will illustrate the matter by a case 
which has happened before now. Suppose 
a man to commit a crime in this country, 
say murder, and that, before he can be 
apprehended, he escapes into some country 
with which we have not an Extradition 


Treaty, so that we could not get him . 


delivered up to us by the authorities, 
and suppose that an English Police-Officer 
were to pursue the malefactor, aud finding 
him in some place where he could lay hands 
upon him, and from which he c.uld easily 
rcach the sea, got him on board a skip and 
biought him to England, and the man were 
to be taken in the first inslance before a 
Magistrate, the Magistrate could not refuse 
to commit him. If he were brought here for 
trial, it would not be a plea to the jurisdiction 
of the Court that he had escaped from justice, 
and that by some illegal means he had been 
brought. back. It would be said ‘Nay, you 
are here; you are charged with having com- 
mitted a crime, and you must stand your 
trial. We leave you to settle with the party 
who may have done an illegal act in bringing 
you into this position; settle that with him,’ 
So here, although if Mv. Gordon bad been 
put to death, but had been subjected to some 
minor punishment, some of those scourgings 
or other things that we have heard of in 
Jamaica—if he had come to England and 
had brought an action for damages against 
Governor Eyre, it may well be that a jury of 

(1) Charge of Lord Chief Justice 0 Cockburn to the 
Grand Jury, 2nd Edn., in the case of Queen v, Nelson 
and Brand, p. 118, 
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Englishmen, presided over byan English 
judge, would have awarded him exemplary 
damages for the wrong that had been 
him; but thab does not affect the question 
we are now considering, namely, whether, 
having been brought within the ambit of the 
Martial law, he was liable to be tried under 
it. I cannot but think that he was.” 
-~ The report of In re Parisot (2) affords two 
instances in which the same View was taken 
‘by the Court upon protests being made by 
prisoners as to the illegality of the arrests 
outside the British Islands. In one case the 
arrest was in Brussels; in the other in Jersey. 

In In re Susannah Scott (3) the alleged 
illegality of an arrest in Brussels was held to 
be irrelevant. 

The principle upon which these caseg are 
based underlies also section 188 of the Criminal 
Procedure Code which, in that Vinayak a 
Native Indian subject, is charged inter alia 
in respect of certain ` offences committed in 
Loudon, applies to this case. Under that sec- 
tion it has been held in Empress v, Maganlal 
(4) thata Ñative Indian subject arrested 
without a warrant by British Indian Police 
in a-Native State. and brought to Alimed. 
abad was ‘found’ in Ahmedabad so as to give 
jurisdiction to the Magistrate at that place, 

This decision followed that of fourteen 
Judges sitting in the case of Queen v. Lopez 
(5) where it was held that a man ig ‘ 
for the purposes of Criminal jurisdiction 
under 18 &19 Vict.c. 91, 
he is actually present 
has been brought to that place against hig 
will. 


done 


Mr. Baptista has, however, relied upon the 
Judgment of the Judicial Committee in 
Muhammad Yusufuddin vy. Qeen- Empresss (6) 
as being inconsistent with the cases relied 
upon by the prosecution since the Judicial 
Committee held that an arrest of a Hydrabad 
subject at a station on a Railway line in the 
Hydrabad State over which the Queen- 
Empress had no general Criminal jurisdiction 
was illegal and advised Iler Majesty that the 
warrant and arrest and the proceedings there. 
on should be set aside, 

It is to be observed, however, that the 

(2) (1889) 5 T. L. R. 344, 

(3) (1829) 9 B. and ©, 446. 

(4) (1882) 6 B. 622, 

(5) (1858) 27 L. J. M,C. 


43; 7 Cox. C, C. 43]. 
(6) 241, Á. 137, 
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Lord Chancellor in delivering judgment was 
careful to point out that their Lordships 
were called upon to pronounce their 
opinion as to the legality of the arrest, 
but they had nothing todo with the ques- 
tion whether or not if the accused had been 
found within British Territory he could have 
been lawfully tried and convicted; nor with 
the consequences of the arrest being lawful 
or otherwise. The judgment does not purport 
to deal with the question whether anillegal ar- 
restin foreign territory vitiatesan inquiry by a 
Magistrate into an offence against the Indian 
Penal Code charged against the person arrest- 
ed when brought before the Court ; nor does 
it appear from the report that the question 
was’argued. That has, therefore, no bearing 
upon the question now under consideration. 
For the above reasons we hold that both, 
under section 183 of the Criminal Procedure 
Code, as regards offence committed in 
London, and apart from that section, as 
regards offences committed in British India, 
neither the jurisdiction of the Magistrate to 
inquire into the case nor the jurisdiction of 
_this Court to try it can be affected by any 
illegality in connection with the re-arrest of 
Vinayak which may have occurred at 
Marseilles. 





(s, c. 15 C. W. N. 736.) 
CALCUTTA HIGH COURT. 
Criminar Revision MISOELLANEOUS No. 62 
or 1911. 

May 12, 1911. 

Present:—Mr. Justice Caspersz and 
Mr. Justice Sharfuddin. 
RUDOLF STALLMAN— PRTITIONER 
versus 
EMPEBROR—Oprosite PARTY. 

Ratradition Act (XV of 1908), s. 3—Bail--High 
Courts power. 

The Extradition Act provides for bail tobe fur- 
nished by persons accused of certain crimes, and the 
matter is one which must be regulated by the pro- 
visions of the Criminal Procedure Code. The High 
Court has the fullest discretion in the matter but 
regard must be had to the provisions of section 496 
and the circumstances of the case. 

Rule granted upon the District Magistrate 
of ¥4-Pergannahs to show cause why the 
amount of security demanded should not be 
varied or reduced. 

Facts.—The petitioner was arrested 
under section 4 of the Extradition Act at the 
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instance of the German Government. He 
was produced beforea Deputy Magistrate 
of Alipur who directed the petitioner to fur- 
nish two sureties in the sum of Rs. 5, 900each 
in addition to his own recognizance and cash 
deposit of Rs. 2,000. 

Against that order the petitioner obtained 
this rule. 

Messrs. Jackson, K. N. Ohaudhurt and 
Mr. Chippendale, for the Petitioner. 

Mr. Kenrick, K. O., Advocate-General for 
the Crown. 

Judgment.—tThe question arising for 
our determination in this Rule is, whether the 
amount of security demanded from the 
Petitioner should be varied or reduced. 

The petitioner is the subject of certain 
proceedings under the Indian Extradition 
Act of 1908 pending before the District 
Magistrate of Alipur. When he was first 
arrested and produced in Court on the 
27th April 1911, a sum of Rs. 2,000, out 
of the properties found with him, was given 
to him in order to enable him to furnish cash 
security of that amount. Subsequently, on 
the 9th May last, the security was increased 
by Rs. 10,000, namely, two sureties in the sum 
of Rs. 5,000 each. 

The Extradition Act provides for bail to 
be furnished by persons accused of certain 
crimes, and the matter is one which must 
be regulated by the provisions of the 
Criminal Procedure Code. We have the 
fullest discretion in the matter; but regard 
must be had to the provisions of section 496 
and the circumstances of the present case. 

Now, section 496 coupled with the form 
given in the Schedule to the Code (Form 
XLII, Sch. V) contemplates two kinds of 
security, namely, (1) the simple recognis- 
ance of the principal, and (2) security with 
sureties. The word “bail” is properly 
applicable to the second kind of security and 
that is the meaning which has been attached 
to the word in the practice and procedure of 
the Courts. The vernagular expression for 
bailis quite different from that for personal 
recognisarce. 

The question, therefore, is whether, in 
all the circumstances of the case, we shduld 
vary orreduce the amount of bail for rupees 
ten thousand demanded. 

The accused isa stranger in this country. 
We are not concerned to inquire why or how 
he has come to India, but we' may consider 
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the difficulties of his position to a reasonable 
extent. It seems to us that five or ten 
thousand rupees is too heavy a sum for him 
to find security to that amount. 

The amount which appears to us suit- 


able in the present circumstances, regard ` 


being had to the improbability of the ac- 
cused absconding during the present inquiry, 
is rupees three thousand, that is to’ say, he 
will furnish two sureties in the sum of 
Rs. 1,520 (rupees fifteen hundred) each for 
appearance at the proceedings, and the.bond 
will be, mutazs mutandis, inthe Form given in 
Schedule V of the Criminal Procedure Mode. 
The cash deposit of Rs. 2,000 will remain in 
custody of the Court. 

The Rule is, therefore, made absolute in 
these terms. ‘ 

Let the récord be sent down at once, 

; Rule made absolute. 





(s. c.2 M. W. N. 855.) 
MADRAS HIGH COURT. : 
CRIMINAL Revision No. 187 or 1911 
(TAKEN UP No. 16 or 1911.) 

April 3, 1911. i 
Present:—Mr. Justice Sundara Alyar, 
MADIRA NAGADU alias AVALU 

SUBBADU, altas CHALLA RAMUDU 
alias VEERABHADRADU—Accosep 
VETSUS 


EMPEROR—Opposire PARTY. 

Criminal Procedure Code (Act V of 1898), s. 110— 
Habitual offender—No conviction for an offence against 
` ‘property recently committed —Hvidence—Security for 
good behaviour. - 

Where the only evidenceagainst a person was that 
he was found hiding himself in a bush and when his 
Person was searched certain articles, not claimed by 
him to be hisown, were found upon him, there is no 
presumption that he was there with a view to com- 
mit an offence, so that he may be deemed to boa 
“habitual offender” within the meaning of section 
110 of the Code of Criminal Procedure. 


Order.—tThe District Magistrate’s order 
does not set out the evidence on which 
Nagydu alias Subbadu was directed to give 
security for good behaviour. The judgment 
of the. Deputy Magistrate does not show 
that there is evidence which could be re- 
-garded as sufficient in law to justify the 
order. The Deputy Magistrate says that 
.“the accused is a Kathira,” that he is of 
bac character, that he left his gang with- 
out permission, that he was seen on the 
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night of the 6th June in a prickly pear 
bush with four others and that he must have 
been there only “with a view to commit 
crime” and, when hig person was searched, 
certain articles, which he did ‘not claim as 
his own, were found on him. He was not 
charged with any offence with regard to 
those articles. The accused had been di- 
‘rected to give security - for good behaviour 
in 1908 and the Deputy Magistrate observes 
that convictions for theft previous to the 
order of 1908 having been taken into account 
against him then, they cannot be taken into 
account for passing a fresh order, There was 
no subsequent conviction against him, and 
there is nothing but the suspicion arising 
from his being found in a prickly-pear bush 
and his caste to justify the present order, 
These facts are quite insufficient to justify 
an order under section 110 of the Criminal 
Code. The accused is an old 
man of seventy, and he admitted his inability 
to find any surety. It is inadvisable to 
pass a fresh order under section 110 without 
evidence of subsequent information of the 
nature referred to in the section. 1 set aside 
the order and direct that the accused Madira 


_Nagadu alias Avula Subbadu alias Challa 


Ramudu alias Veerabhadradu be discharged 
from the prison and set at liberty. 
| Order set aside. 





(s. c. 8 A. L. J. 525.) 
ALLAHABAD HIGH COURT. 
Crimtwat Revision No. 55 op 1911, 
March 8, 1911. 
Present:—Mr. Justice Tudball, 
KRISHNA NATH TEWARI—Appricanr 
versus 


EMPEROR—Oppostre Parry, ? 

Penat Code (Act XLV of 1860), ss. 363, 355— Kid. 
napping committed in British territory and offence of 
shoe-beating committed in Nepal territory—Cerlificate 
granted by Political Officer in Nepal only in respect of 
kidnapping—Lagistrate convicts the accused under 
8. 355 only—Jurisdiction—Criminal Procedure Code 
(Act F of 1898), ss. 188, 227. 

K., was kidnapped in British India and shoe. 
beaten within the territory of Nepal. The Poli- 
tical Officer in Nepal granted a certificate under 
section 188, Criminal Procedure Oode, to the effect 
that a charge under section 363 of the Penal Code 
ought to be inquired into against the accused in 
British India. The Magistrate who tried the caso 
acquitted the accused under section 363 but convicted 
him of shoe-berting under section 355 of the Code 
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the Magistrate had jurisdiction to convict 
acc Ander section 855. The certificate 
granted by the Political Officer under section 188 of 
he Criminal Procedure Code, in respect of a certain 
set of facts, covered every charge which the facts 
disclosed in the proceedings would suffice to sustain. 
The Magistrate was not restricted to the section 


which 


was mentioned in the certilicate. 


Criminal revision against the order of the: 


Magistrate, first class, of Benares. 


Mr 


. Satya Chandra Mukerji, for the Ap- 


licant. 
á The Assistant Government Advocate, for the 


Crown. : 
Judgment.—oOne Kheru Lal Bania 


~ made 


a complaint against the applicart 


ishna ath Tewari and certain other 
eee A the effect that he had been 
seized by the servants of Krishna Nath 
Tewari in the village of Bhagwanpur 
which is in British territory, and had been 
conveyed by them across the border to tke 
| village Bairihwa in Nepal territory where- 


after 


Nath 


he kad been placed before Krishna 
Tewari, the latter ordered his servants 


to. shoe-beat him. Krishna Nath Tewari 
is a British subject, but in recent years has 


taken 


up his residerce in the above mention- 


ed village across the Nepal territory. Ac- 
cording to Kheru Lal, the complainant, the 


kidna. 


ppivg was aided and abetted by the 


accused Krishna Nath Tewari. Tt will be 
seen that part of thé transaction took place 
in the British territory and part within the 
Nepal territory. An application was made 


to th 


e Political Officer in Nepal who granted 


3 ; : minal 
tificate under section 188, Crimina 
Procedare Code, to the effect that the 
charge under. section 363, Indian Penal 


Code, 


against Krishna Nath Tewari, was one 


which ought to be jnquired into in British 
India. The Magistrate who has tried the 
case, while finding that Kheru Lal was kid- 
napped as stated, held that there is nothing 


to sh 


ow that that had been done’ with the. 


knowledge and sanction of Krishna Nath 
Tewari. He, therefore, acquitted bim of the 
offence under section 363 read with section 
109, Indian Penal Code. He found it proved 
that when Kheru Lal was placed before 


Krish 


na Nath Tewari, the latter, as a matter 


there- 
f fact, had the man shoe-beaten. He, 

Ka er him of the offence under sec- 
om 355 read’ with section 109, Indian 


Penal 


of Re. 20, Krishna Nath Tewari bas now ` 


Code, ard sentenced -bim to a fine 


come in revision to this Court, and “ib is 
urged that inasmuch as the certificate grant- 
ed by the Resident in Nepal relates only to 
the offence under section 363 of the Code, the 
Magistrate had no jurisdiction to convict the 
accused of an offence under section 385,Indian a 
Penal Code, which is not mentioned in the 
certificate. It is quite clear that the offence 
of kidnapping was committed within British 
India, and that, really,.in respect of that, 
offence, no certificate was necessary. “But, 
as in the course of the transaction of which 
“complaint was made, the applicant had com- 
mitted an offence under section 355, Indian 
‘Penal Code, a certificate was certainly 
‘necessary as he was a British subject who 
had committed the offence in the territory of 
‘a Native Prince. The facts disclosed in the 
complaint and in the proceedings which led 
up to thegrant of the certificate clearly dis- 
closed the offence of which the applicant has, 
been convicted. Itis true that ihe charge 
was one which was enterea as an offence 
under section 863. But it seems to me quite 
clear that the certificate granted under sec- 
tion 188 was only necessary to enable the 
whole matter to be inquired into. in British 
India. ` In my opinion it cannot prevent the 
Court making the inquiry or conducting the 
trial from’ taking action under section 227 of 
the Criminal Procedure Code. The mere 
circumstance that the offence under section: 
363 alone was entered in-the certificate -does 


_ not necessarily lead to the conclusion that 


that certificate was granted for the purpose of 
trial only on that a charge and not in respect « 


‘to any other offence disclosed by the facts 


proved. In my opinion the certificate granted 
under section 188 in respect to a certain set 
of facts will, cover every charge which the 
facts disclosed in the proceedings will suffice 
‘to sustain. In my opinion there is no force | 
in tbe contention of the applicant. Thé 
certificate is granted on the allegation of 
certain facts which constitute the charge 
against the accused and the Magistrate is not 
restricted to the section Which is mentioned 
in the certificate but at the utmost to the - 
facts. The conviction under section 355, read 
with section 109, Indian Penal Code, is per- 
fectly legal. ` The application is, therefore, 
dismissed. f Wi 


Application dismissed. 


y 


s 
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PATESHRI PARTAB NARAIN SINGH U. NAGESHAR PERSHAD, 


(s. c. SA. L. J, 358.) 
ALLAHABAD HIGH COURT. 
First Orv Aperau No, 284 or 1909, 
March 2, 1911. 

Presené:—Sir John Stanley, Kr., Chief 
Justice, and Mr. Justice Banerji. 
PATESHRI PARTAB NARAIN SINGH 
— DAFENDANT— APPELLANT 

4 versus 


NAGESHAR PERSHAD PANDE 
AND OTHERS— PLAINTIFFs— RESPONDENTS. 
Civil Procedure Code (Act F of 1908), s. 11—Suit 
for possession—Mortgage from an ostensible owner: 
party—Plea of estoppel not raised by mortgagee—Suit 
by mortgagee—Res judicata —Transfer of Property Act 
(IV of 1882), s.41—Bona fide transferee —Transferee 
making no inquiry as to his transferor’s title. 
R. mortgaged tke Proparty in dispute toN. P, 
rought a suit against R. and N. for possession and 
Ps title was denied therein. The result of the final 
decision in that suit was that P. got a decree for 
possession. WN. thèn on the strength of his mortgage 
brought this suit for sale of the property and 
pleaded that P. was estopped from denying his title 
as mortgagee: 
Held, that N. could set up this plea in the former 
suit. Ashe did not do so, the decision’ in that suit 
operated as res judicata. 
N. when the mortgage was executed by R. did 
make no inquiry as to R’s title. He used to live in 
-the same locality and lend money to the family of R. 
Apparently he was acquainted with all” the circum- 
stances of R.s family: 


Held, that he could not claimto be a bona fide 
transferee without notice within tho meaning of 
section 41 of the Transfer of Property Act, 1882. 

A transferee from an ostensible owner can defeat 
the real owner only if after taking reasonable care 
to ascertain that the transferor has power to make 
the transfer, he acts in good faith. 

First appeal from a decree of the Additional 
Subordinate Judge of Gorakhpur. 

Dr. Tej Bahadur Sapru (with him Mr. 
Motilal Nehru), for the Appellant. 

Mr. Govind Pershad (with him Mr. Sundar 
Lal), for the Respondents. 

Judgment.—this appeal arises out 
of a suit brought by the plaintiff-respondent 
forsale upon a mortgage executed by one 
Rudra Narain Singh on the 21st of January 
1895. The property which the plaintiffs seek 

„to sell for realisation of the amount of the 
mortgage is ashare in the village Saondih. 
The plaintiffs’ allegatiow is that this village 
belonged t® Babu Chet Singh and was sold by 
him to his wife Dulhin Rup Kunwari in the 
year 1847; that Dulhin Rup Kunwari was 
the owner of the property and continued to be 
so till her death in 1887, and that upon her 
death it was inherited by Rudra Narain Singh 
as the next heir to her husband, he being the 


nephew of Chet Singh. One Bishun Shuku 
obtained a money. decree against Dulhin Rup 
Kunwari and in execution of it caused the pro. 
perty in question to be attached and advertised 
for sale. Before the sale could take place, how- 
ever, Dulhin Rup Kunwari died, and after her 
death Rudra Narain Singh first executed a 
usufructuary mortgage on the 14th of March, 
1893, and subsequently, in lieu of the amount 
secured hy that mortgage, the mortgage of 
the 21st of January 1895, on which the pre- 
sent suit is based. Itis said that with the 
money raised by Rudra Narain Singh he 
discharged Rap Kunwari’s debt to Bishnun 
Shukul, re-paid other debts and defrayed the 
expenses of her Gaya Shradh. The defendant, 
Raja Pateshri Partab Narain Singh, is the 
Raja of Basti. He brought a suit against 
Rudra Narain Singh for possession of several 
villages, one of which was the village Saon- 
dih. The defendants to that suit were Rudra 
Narain Singh and various transferees of the 
property including the present plaintiff. He 
claimed a declaration that he was entitled to 
the property and he prayed for possession of 
it. His claim was dismissed by the Court of 
first instance but this Court decreed it, and 
the decree of this Court has been affirmed by 
their Lordships of the Privy Council. In that 
suitfit was held that by virtue of a saprudnama 
dated the 21st of March, 1848, executed by 
Chet Singh and a Will of Musammat Rup Kun. 
wari made by her in 1858, the Raja of 
Basti became entitled to the property held by 
Rup Kanwari, and that Rudra Narain Singh 
had no right to it. In the present suit the 
plaintiff seeks to go behind the decision in 
that suit. As has been stated above, he was 
placed in the array of defendants. In the 29th 
paragraph of his written statement he con- 
tended that the then plaintiff, that is, the 
present appellant, the Raja of Basti, had no 
right whatever to question the validity of the 
trausfers madein his favour. He referred 
in specific terms to the transfers made by 
Dulhin Rup Kunwari and the hypothecation 
of the disputed villages by the defendant first 
party, namely, Rudra Narain Singh. An 
issue was framed to the effect whether the 
Court-fee was insufficient, the suit being for 
possession by avoidance of the transfers made 
by Rup Kanwari and Rudra Narain Singh, 
This issue proceeded on the assumption that 
the suit was also @ suit to avoid the transfers 
made in favour of the present plaintif. The 
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issue was decided by the Court of first in- 
stance against the defendants to that suit and 
no exception was taken to that decision in 
the Appellate Court. The result of the final 
decision in that suit was, that~he present 
appellant, the plaintiff to that su. * was dec- 
lared entitled to the property claimen by him, 
and it was further declared that he had a 
right to recover possession of it from Rudra 
Narain Singh who was then in possession. 
The question of the title of the plaintiff tothat 
suit was one of the material questions in the 
case and ib was determined in favour of the 
plaintiff against the present plaintiff 
who was a party to the suit. It is true 
that no specific mention of the mortgage 
now in question was made in the judgment 
in that suit, but we think the present plain- 
tiff, as defendant, did raise the question of the 
validity of the mortgage in bis favour and 
was entitled todo so with a view to resist the 
plaintiffs claim for establishment of his 
title. He could assert, as he does row, that by 
reason of the operation of the rule of estoppel, 
the then plaintiff, the Raja of Basti, was 
precluded from setting up his right to the 
property mortgaged to him ; but he did not 
do so. We think that itis too late for him 
now to assert that the decision in tne former 
guit to which he was a party and which bes 
become conclusive as between all persons who 


were parties to it, should be ignored in the, 


present suit and the ‘question of title of the 
appellant, Raja Pathesri Partab Narain 
Sing, should be considered and determined 
independently of that judgment. It having 
been held between the parties to the 
present suit that Raja Pateshri “Partab 
Narin Singh and not Rudra Narain 
Singh is entitled to the property in question, 
it was not, in cur opinion, open to the Court 
jn this case to hold otherwise. 

On the merits also we are of opinion that 
the plaintiffs have no case against the appel- 
lant, Raja Pateshri Partab Narain Singh. 
As we have said above, and as was found in 
the previous suit, the Raja of Basti acquired 
an absolute interest in the property held by 
Dulhin Rup Kunwari by virtue ofthe suprad- 
nama of 1848, and the Will of Rup Kunwari 
of 1858. It may he that the supradnama is 
not binding on Rup Kunwari as she 


was nota party toit and asa sale-deed had ` 


teen executed in her favour before the date 
of the supradnama; but the Will was made 


-ward by the Raja. 


by her, and by virtue of it Raja Sitla Bakhsh 
Singh, the father of the appellant, Raja 
Pateshri Partab Narain’ Singh, became the 
owner of the property upon her death. She 
died in 1887, .and, therefore, on the date on 
which the mortgage now in question was 
executed, the owner of the property was 
Raja Sitla Bakhsh Singh or the appellant, . 
Raja Pateshri Partab Narain Singh and 
not Rudra Narain Singh, who made the 
mortgage. j 

The Court below was of opinion that the 
mortgage is binding on the appellant inas- 
much as Rudra Narain Singh’s name was en- 
tered in the Revenue papers after the death ` 
of Rup Kunwari, and he was the ostensible 
owner of the property. The learned Subordi- 
nate Judge apparently relies on tho provisions 
of section 4l of the Transfer of Property 
Act, but he overlooks the proviso to that sec- 
tion, which is to the effect that a transferee 
from an ostensible owner can defeat the real: 
owner only if after taking reasonable care to 
ascertain that the transferor -had power to, 
make the transfer, he acted in good faith. 
There is nothing in this case to show that 
the plaintiff made any inquiry whatever to 
ascertain the title of his mortgagor, Rudra, 
Narain Singh. It is true, the name of Rudra 
Narain Singh was entered in the Revenue 
papers, but if inquiry had been made, it 
would have appeared that at the time when 
mutation of names was applied for, objections 
were preferred on behalf of the Raja of 
Basti and that the name of Rudra Narain 
Singh was entered simply because he was in 
possession. Further inquiry as to Rudra’ 
Narain’s title would have led to the discovery 
of the fact that there was a Will, by virtue 
of which the Raja of Basti was the owner of 
the property after the death of Rup Kun- 
wari, It cannot be said that the name of 
Rudra Narain Singh was entered as ostensi- 
ble owner with the consent of the real owner, 
the Raja of Basti. On the contrary, his name 
was entered in spite of opposition put for- 
The present plaintiff is 
a person who has b&en lending money to the 
family for a long time. He resides in the 
same locality and was apparently acquainted 
with all the circumstances of the families 
concerned. He cannot, therefore, claim to be 
a bona fide transferee without notice so as to 
be in a position to defeat the title of the real 
owner. i ' 
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The only other ground on which the learn- 
ed Subordinate J udge has decreed the plain- 
tiffs claim is, that the money which the 
plaintiff advanced to Rudra Narain Singh was 
applied to the discharge of debts due by Rup 
Kunwari. That circumstance, however, would 
not make a mortgage made by Rudra Narain 
Singh binding on the appellant. 

For the above reasons we are of opinion 
that the plaintiffs are not entitled to a decree 
against the appellants for sale of the village 
Saondih. We accordingly allow the appeal, 
and so far vary the decree of the Court below 
that we dismiss the suit for sale of the village 
Saondih as against the appellants. The ap- 
pellants will have their costs in both Courts. 

Appeal decreed, 





{s. c. 15 0. W. N. 717.) 
PRIVY COUNCIL. 

APPEAL FROM THE ALLAHABAD Hiau Covrr. 
May 4, 1911. 
Present:—Lord Macnaghten, Lord Robson, 
Sir Arthur Wilson and Mr. Ameer Ali. 
DURGA KUN WAR—Prawrire— 
APPELLANT 


versus 
MATHURA KUNWAR AND OTHERS— 


Derenpants—Responpents, 

Fact, question of—Weight to be attached to opinion 
of Trial Judge—Strong case of plaintif—Not rebutted 
— Personal testimony of defendants. 

The plaintiff sued to recover certain jewellery, 
or its value, alleged by her to have been deposited 
with the defendants (who were husband and wife) for 
safe custody. She produced receipts purporting to 
be signed on behalf of the defendants by their 

“son for the jewels but the defendants alleged these 
were forgeries. The defendants denied the deposit 
and said that the only jewels they had received from 
the plaintiff had been deposited with them by way of 
security for two loans Rs. 2,500 and Rs. 1,000 res- 
poctively they had made to her. In support of 

his story they produced promissory-notes for those 
amounts purporting to be signed by the, plaintiff 
which she in her turn denounced as forgeries. 

Held, that the dispute being one of fact, great 
weight naturally attacheg to the finding of the Trial 
Judge, that the evidence as to the notes did not 
suffice to displace the case of the plaintiff in regard 
to the jewellery, especially in the absence of any 
denial by the defendants and their son, and that the 

“case*of the plaintiff had not been rebutted. 


Appeal from the decree of the Allahabad 
High Court, dated November 21st, 1906, re- 
versing that of the Additional Sub-Judge of 
Moradabad. 
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Sir R. Finlay, K. C., Mr. Cowell and Mr. 
Bhugwandin Dube, for the Appellant, 

Mr. L. DeGruyther, K. 0., and Mr. Ross, for 
the Respondents. 

Judgment. 

Lord Robson.—Tho appellant was plaintiff 
in this action and obtained a decree in her 
favour from the Additional Subordinate J udge 
of Moradabad in January 1905, which has been 
reversed by a decree of the High Court at 
Allahabad. 

The appellant’s action was to recover cer- 
tain jewellery alleged by her to have been 
deposited with the respondents (who were 
busband and wife) for safe custody, or Rs. 
29,000 their value. She produced receipts 
for this large quantity of jewels, purporting 
to be signed on behalf of the respondents by 
their son, Sheo Narain Singh, which the re- 
spondents alleged to be forgeries. 

The respondents denied this deposit and 
said that the only jewels they had received 
fromthe appellant had been deposited with 
them by way of security for two loans they 
had made to her of Rs. 2,500 and Rs. 1,000 
respectively. In support of this story they 
produced promissory-notes for those amounts 
purporting to: be signed by the appellant 
which the appellant in her turn alleges to be 
forgeries. 

The dispute ‘is, therefore, one entirely of 
fact, and under such circumstances great 
weight naturally attaches to the finding of the 
Trial Judge. The High Court, however, on 
appeal, directed that the evidence of a witness 
not called before the Trial Judge should be 
taken, and on that evidence, togather with 
the general facts of the case, they came to a 
conclusion opposite to that reached by the 
Trial Judge. 

The appellant, Musammat Darga Kunwar, 
was the mistress of one Chaudçi Dhyan Singh 
who died in 1898. Daring his life she lived 
with him in a separate portion of his family 
dwelling-house, and after his death she continu- 
ed there with his widow Jamna Kunwar and 
his son-in-law Dharam Singh, For some tims 
they kept on good terms, but disputes arose as 
to property and the appellant became soli- 
citous about the security of her jewels. Accord: 
ing to her story, she then decided to send the 
bulk of them, amounting to more than Rs. 
80,000 in value, for safe custody to the re- 
spondents, who were relatives of Chanudrj 
Dhyan Singh, but on bad terms with his Ye, 
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latives. This, she says, she did by the hand 
of ber servant Himia (who was a niece of the 
female respondent Matbura) at the end of 
January 1903. Afterwards, on some date in 
February of the same year, she succeeded with 
much difficulty in getting away from the house 
where she had been living with the late Dhyan 
Singh's family, and went to live at a house of 
her own. Acting under the advice and 
with the gesistance of the respondent Amir 
Singh she, on the 9th June 1903, instituted 
proceedings against MusammatJamna Kunwar 
and Dharam Singh in respect of a zemindart 
called Phulpar which had been bought with 
her money. Her pleader in this litigation 
was the Pundit Pirthi Nath whose testimony 
plays an important part in this case on her 
behalf. This gentleman is a lawyer in un- 
doubtedly large practice and is described by 
the Additional Subordinate Judge as “a res- 
pectable and independent witness” and “a 
pleader of uncommon integrity and reputation 
for independent character.” He testifies that 
before the appellant had left Dbyan Singh’s 
family, Amir Singh told him that herornaments 
had already been sent to his (Amir Singh’s) 
house. He adds that the first expenses of the 
litigation were defrayed by the sale of 
some of her jewels which were brought 
to Cawnpore by Amir Singh, and an- 
other witness, Chaudri Chandrabans Singh, 
for sale. The correspondence between 
Pirthi Nath and the appellant also shows 
that in January 1904 the appellant was 
demanding a return of the jewels from 
Amir Singh and was being met, as she 
says, by “promises as usual.” Asa result 
of this Pirthi Nath says he saw Amir 
Singh, who told him that he would return 
the jewels after the Phulpar litigation was 
over, and begged him (Pirthi Nath) to 
remove the eppellant’s suspicions as to 
his intentions in reference to her jewels. 
The Phulpar case was compromised on 
the 14th January 1904, but the jewels were 
not returned. 

The respondents say that in March 
‘1903 and in December 1903 the appellant 
had given to Amir Singh the two promis- 
sory-notes for Rs. 
mentioned above, which still remain unpaid. 
Tė is clear, however, that the appellant 
received a large sum of money on the 
?Phulpar compromise, and was certainly in 
a position then to redeem her jewellery if 


2,500 and Rs. 1,000, 
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it had in facb been pledged to secure these 
notes. Instead of demanding that this should 
be done, Amir Singh himself gave her a 
promisso1y-note for Rs. 1,00) to secure money 
payable to her by Dharam Singh, and the də- 
mands by the appellant for her jewellery 
during this period, which are evidenced 
by the correspondence, met with no written 
refusal or explanation on the part of the 
respondents. 

Evidence of similar admissions by both 
respondents was given by one of their rela- 
tives, Chaudri Chandrabans Singh. He 
spoke also to conversations with Jot Singh, 
a sonof Amir Singh, in which Jot Singh 
said the jewels would be returned, and on be- 
half of his parents asked Rs. 3,000 as a fee 
for keeping them. It also appears, both 
from some apparently genuine corresponuence 
and from tho evidence of Pundit Damodar 
Dat, that Jot Singh was actively con- 
cerned in the dispute as to the jewels, and 


made varying promises in reference to 
their return. Jt is unnecessary to deal 
here with this evidence in detail. It is 


enough to say that, if believed, it amply 
establishes the appellant’s case, and was 
certainly strong enough to make ib in- 
cumbent on the respondents to meet it 
by personal denials. r 

Notwithstanding this, neither Amir Singh 
nor his wife Mathura Singh (who was said 
to have received the jewels personally), 
nor Jot Singh ventured into the witness-box 
at the trial. 

Another important witness was Himia, 


who, according to the appellant, had 
carried the jewels to the female respond- 
ent. No doubt, she ought, prima facie, 


to have been called by the appellant, but 
she was a relative of the respondents; 
she had left the appellant’s service some 
time previously, and had been summoned 
by the respondents, whose conduct suggested 
that they were going to make her their 
witness. It was not unnatural, therefore, 
that the appellant skould leave them to 
call her, but they did not do so.@ Under 
these circumstances, their Lordsbips think 
that the Additional Subordinate Judge was 
well justified in giving credence to the story 
told by the appellant and corroborated by 
witnesses of whose respectability and credit 
he had perhaps exceptional advantages ‘for 
forming an opinion, 
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The respondents appealed. In. the mean- 
time Himia had died, but they asked and 
obtained leave from the High Court to take 
the evidence of one Amir Husain. This 
witness was called before the Subordinate 
Judge of Moradabad, and aeposed that he 
had himself written the disputed promissory- 
notes and had seen the appellant sign 
them. There are some contradictions and 
peculiarities about the evidence on behalf 
of the respondents in regard to these notes, 
which cast a good deal of doubt on_ its 
value, but, without placing too much reliance 
on such discrepancies, their Lordships are of 
opinion that the evidence as to the notes, 
does not suffice to displace the case of the 
appellant in regard to the jewellery, especial- 
ly in the absence of any denial by the re- 
spondents and their son Jot Singh.. 


‘Their Lordships feel unable to concur in 
the view of the High Court that there was- 
nothing established -in the plaintiff's case: 
which called for a reply from the defendants. 
Standing alone it was a strong case. All 


that the respondents have put against ib isa - 


denial by their son Sheo Narain of his 
alleged signature to the receipts for the 
jewellery and their evidence on a collateral 
- question, viz., the two promissory-notes. On 
the question of the signature to the receipts 
the Additional Subordinate Judge had the 
means, which he appears to have used, of 
testing Sheo Narain’s handwriting, and his 
Opinion was adverse to Sheo Narain’s evi- 
dence. i 


On the question of the ‘promissory notes, 
the respor. dents’ case was supported by the 
evidence of three witnesses. Two of them, 
Ganeshi Lal and Umed Singh, are men of 
low position. Ganeshi Lals evidence is 
analysed by the Sabordinate Judge and is 
shown to be of a character far from satis- 
factory, Umed Singh was a servant of Amir 
Singh, and Husain was, to say the least, a 
somawhat belated °witness, considering that ~ 
the genuinenessof the promissory-notes was ‘in 
issue at the trial. A 


“Under such circumstances itis impossible 
to overlook the significance attaching to the. 
refusal of therespondents and their son Jot 
Singh to enter the witness-box. It raises a 
presumption against them. which Husain’s 
eviderce, and the rest of their case, certainly 
do not dispel, and on the whole, their Lord- 
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ships think that the judgment of the Trial. 
Judge should be allowed to stand. 

Their Lordships will, therefore, humbly 
advise His Majesty that this appeal should 
be allowed, the decree of the High Court set 
aside, and that of the Subordinate Court 
restored with costs in both Courts. The 
respondents will pay the costs of the appeal, 
but they will be entitled to a set-off in respect 
of the costs of the appollant’s petition to 
admit further evidence which was dismissed 
on the 9sh February last. 

Appeal allowed. 

Solicitors for the Appellant: Messrs. Ran- 
ken, Ford, Ford and Chester, 

Solicitors for the Respondents; 
Barrow, Rogers and Nevill, 


Messrs. 





(s.c 15 0. W. N. 728.) 
CALCUTTA HIGH COURT. 
REGULAR Oivi APPEAL No. 27 or 1909. 
April 7, 1911. 
Present:—Mr. Justice Chitty and 
Mr. Justice N. Chatterjea. 
PADMA PRIYA DEBYA—OBJECTOR— 
APPELLANT 
VETSUS 


DHARMA DAS DEB SARMA— 
Peritioner— Respon vent, 

Will—Proof—LEwecution—Handwriting — Government 
expert not citedand not cross-examined—Opinion not 
admissible, 

The propounder of a Will should prove to the satis- 
faction of the Court beyond all possible doubt that it 
was executed in accordance with Jaw and that the 
testator at the time of the execution was in a state 
of mind and body to be able to execute theWill and 
to fully appreciate what he was doingin the dis- 


. position of his property. 


The opinion of the Government expert in hand- 
writing who was not called and, therefore, not cross- 
examined, is inadmissible in evifence. . 

Appeal from the decree of the District 
Judge of Gauhati, dated November Sth, 
1908. h 

Babu Jadu Nath Ranjilal, for the Appel- 
lant. 

Moulvi Nuruddin Ahmed and Mr. N, Barda- 
lai, for the Respondent. 

Judgment, —Třis appeal arises out cf 
a petition of Dharama Nath Deb Sarma for 
Probate of an alleged Will of Narendra 
Narayan Sarma, dated the 24th of Jaista 
1315. A caveat has been filed by Musammat 
Padma Priya Debya, the widow of the de. 
ceased Narendra Narayan, The learned Judge, 
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after considering the evidence, has ordered 
that Probate should issue, and the caveatrix 
has appealed. 


Narendra Narayan died on the 25th of 
Jaista 1315, Sunday, at night. He is said to 
have executed this Will on the previous day. 
He died of cholera with which disease he was 
attacked on the 24th of Jaista, the Saturday. 
In these matters of Probate itis essential that 
the propounder of a Will should prove to the 
satisfaction of the Court beyond all possible 
doubt, or, as ithas been said in a well-known 
case which is often cited, he mast “satisfy the 
conscience of the Court,” that the Will was 
executed by the alleged testator, that it was 
executed in accordance with law and that the 
testator at the time of the execution was in a 
state of mind and body to be able to execute 
the Will and to fully appreciale what he 
was doing in the disposivion of his property. 
The question before us is, whether in this case 
the propounder has discharged this onus. 
After hearing the Pleaders on each side and 
carefully reading the*evidence, we are of op- 
- inion that he has not. In the first place, as 

to the testator’s condition of mind and body, 

he was, as we have said, seized with cholera, 
and it is suggested that though in the throes 
of that disease he still was able to summon 
the propounder, who was his nearest male re- 
lation, to get him to call in writers and wit- 
nesses, to dictate this Will which covers a page 
of.foolscap paper, to have a draft prepared, to 
have the Will fresh copied and then to execute 
it. To show that thé testator was in a posi- 
tion to do this, having regard to his condition 
and the illness from which he was suffering, 
very cogent evidence would have to be call- 
ed. We have on the record the evidence of 
Dharma Nath Deb and of the writer Bali 
Narayan Choudury and of the witnesses. But 
they say very little with regard to the condi- 
tion of the testator’s mind or body. All they 
say is that the testator wasinhis sound senses. 
That is hardly, ina case of this kind, suffi- 
cient. Then, there are material discrepancies 
jn the evideuce of the witnesses themselves, 
particularly with regard to the removal from 
the house of all the moveable property and as 
io alist ofthe property being prepared when 
it had been removed into the courtyard: they 
. do not agree with regard to the making of 
this list. Again, there isan element of doubt 
as to whether the Will was legally executed 
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in the sense that it was executed by the tes- 
tator in the presence of the witnesses. We are 
left insome doubt as to whether they actual- 
ly saw thetestator sign cr whether he saw 
them sign. Their exact positions are not pre- 
cisely stated: the testator is said to have been 


reclining on a cot just within the door‘ of his 


house, and the witnesses are said to have been 
under the eaves in the courtyard—whether 
they could see or not does not appear. Then 
there is some doubt with regard to the sig- 
nature itself. The signature is extremely 
like the one on ix. A, which was made by the 
testator 15 years before. The similarity is very 
striking indeed—so striking us to cause sus- 
picion. We may say that the learned Dis- 
trict Judge was clearly in error when he took 
into consideration the opinion of the Govern- 
ment expert in hand-writing, who was not call- 
ed as a witness in the case and, therefore, yot 
subjected to cross-examination by the other 
side. The opinion of the expert was clearly 
inadmissible under thosecircumstances, Then 
we have afact which appears from the Will 
itself, the fact as to the death of the testator’s 
son. In the alleged Will the testator is made 
to say, ‘I had a male child, but it lived only 
for two months and then died.’ That would 
rather indicate death at some distance of time. 
One of the witnesses, Bali Narayan, says that 
the child died 4or 5 days before the testator. 
The mother, however, and the child’s: uncle 
whoare in a much better position to give evi- 
dence with regard tosuch mattersand who were 
under.no inducement to tell an untruth,—both 
swear that the child died the same day as 
the testator, that is to say, on the Sunday. 
If that is so—and there is no reason to dis- 
believe that evidence—it is impossible that 
the testator should have made such a remark 
in his Will, which (be it remembered) he is 
said to have dictated; he must have known 
whether his child was alive or dead at the 
time he dictated the Will. Under those 
circumstances, it appearseto us that there 
are considerable elements of suspicion if the 
case and that Probate ought not to issue to 
the petitioner. A 

We accordingly set aside the judgment and 
decree of the learned District Judge and dis- 
miss the application for Probate with costs 
in both Couris. We fix the hearing fee in 
this Court at three gold mohurs. 


Appeal aliowed. 


Voly.X] 
BANGA CHANDRA DHAR v. JAGAT KISHORE, 


vaha (s. 0. 13 C. L, J. 508.) g 
`- CALCUTTA HIGH VOURT. 
APPLICATIONS FOR LEAVE TO APPEAL TO THE 
f Psrvy Councit. 
Nos. 4 To 9 or 1910. 
December 19, 1910. 
Present:—Mr. Justice Mookerjee and 
ii Mr. Justice Coxe. ` f 
` BANGA CHANDRA DHAR— PLAINTIFF — 
PETITIONER 
© tersus 
JAGAT KISHORE ACHARYYA 
CHOWDHURY—DEFENDANT— 


Opposite PARTY; 
Civil Procedure Code (Act V of 1908), s. 110 anà O. 


XLY, 1. 4— Consolidation of suits—Pecuniary valuation ` 


—Appeal—Privy Council. . 
Where certain cases are tried together and decid- 
ed by the same judgment, and the fundamental 
: question in the cases, which goes-to the root of the 
matter, is common to all the suits, they should be 
treated as consolidated for the purposes of pecuniary 
valuation for appeal tothe Privy Council, although 
a substantial question of law arises in some of the 
cases only, and not in the others. 


Applications for leave to appeal to the 
Privy Council.. 


Babus Gobind Ohunder Dey Roy and Gunada. 


Charan Sen, for the Petitioners. 
Babus Dwarka Nath Ohuckerbutly and Satis 
Chunder Ghose, for the Opposite Party. 


Judgment.—this is clearly a case 


governed by Order XLV, rule 4, of the Code 


of Civil Procedure of 190S. The funda-. 


mental qnestion in the cases, which goes to 


the root of the: matter, namely, whether the. 


plaintiffs are the. reversionary heirs of the 
‘last full owner, is common to all the suits. 


It is farther not disputed that the cases were, 


tried together and devided by the same judg- 
ment. But it is suggested that because a 
substantial question of law arises in some of 
the suits, rule 4 is not applicable. In our 
opinion, the case falls within the principle 
of the decision of this Gourt in the case of 
' Jooguikishore v. Jotendro Mohun Tugore (1), 
“which is in accord with Khajuh Ashanulla v. 
Karoonamoyt (2), Ryjnath v. Graham (3) and 
Deon®ain Singh v. Guni Singh (4), and has 
substantially been approved by the Legisla- 
turein rule4. For the purposes of pecuniary 
valuation, the cases must consequently -be 
` treated as consolidated. 


A certificate will, therefore be, granted. . 
(1) 8 ©. 210. : < ; 
(2) 40. L. R. 125. 
(3)- 11 C. 740. 

~. (4) 84.6. 400. 
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The question whether members ofa joint Hindu 


967 
GOKALDAS v. OHANDIBAI, 


This order will also govern the applications 
for leave to appeal to His Majesty in Council 
Nos. 5 to 9 of 1910 in which certificates will 
also be granted. 


Leave granted. 


(s. c. 4 S. L. R. 225.) 
SIND JUDICIAL COMMISSIONER'S 
COURT. 
Civit Sum No. 301 or 1909. 

: October 3, 1910. 
Present:—Mr. Leggatt, A. J. C. 
GOKALDAS JETHANAND—Pyaintire 
versus 
CHANDIBAT wipow or TOLARAM AND 


ANOTHER— DEFENDANTS. 

Hindu Law—Partition—Evidence necessary to prove 
—Presumption—Burden of proof—Partition of part— 
Agreement to separate—Conduct of members —Statement 
in Will Admissibility —Evidence Act (I of 1872),8. 32 
— Construction of docwment—Use of technical terms of 
Hindu Law. : 


There can be no partition without an intention to 





“separate and though such an intention may ba 


satisfactorily proved by evidence of conduct, direct 
proof of an intention to remain united will outweigh 
many acts which, though they may be more consistent 
with a state of partition, aro not entirely inconsistent 
with a state of union. f 

It is open toa family to effect partition of part 
only of the family property and leave tho romainder 
undivided. à 

Muthusami Mudaliar v, Nallaku Lantha Mudaliar, 
18 M.418; and Tottempudi Venkataratnam y. Tottempudi 
Sheshiamma, 18 B. 611; Appovier v. Ram Subba 
Aiyar, IL M. I, A. 75; 8 W. R. (P. C.) 1, relied upon. 

Vaidyanath Aiyar v. Aiyasamy Atyar, 32 M. 
191; 19 M. L. J. 94 5 M. L. T. 49; 1 Ind. Cas. 408, 
distinguished. : 

An agreement to separate is sufficient to effoct 
partition: actual division of the property is not 
necessary. 

Appovizr v. Rama Subba Aiyar, 11 M. I. A, 75; 
8 W. R. (P.0.) 1; Musammat Porbati v. Chaudri 
Naunilal, 11 Bom. L. R. 878; 6 A.L. J. 597; 5 M. L. 
T. 427; 13 C. W. N. 987; 3 Ind. Cas. 195; 31 A. 412; 10 
C. L. J. 121 and Balkishen Das v. Ram Narain Sahu, 


family have separated or not is a question of fact to 
be decided according to the particular circumstances 
of each case. 

Where an estate -was originally ancestral and 
belonged to a joint Hindu family, the presumption is 
that it remains joint and he who alleges the contrary 
must prove partition or acts of separation. 

Liusammat Cheetha v. Baboo Miheen Lall, 11 M.I.A. 
369, followed. - 

Cesser of commengality, separate lodging, separate 
use of money for dn apparently separate business 
and the conduct of the. parties are all items of evi- 
dence which must be taken ‘into account and to which 
due weight must be uttached. 

Ganesh, Dutt Thakoor y. Jewach Thakoorani, 31 0, 262 


'. 6 Bom. L, R, 1; 31 J. A. 10; 14 M,L-J. 1;8 C.W. N. 140 
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Murari Vithoji v. Makund Shivaji Naik QGolatkar, 
15 B. 201, referred to. 

A statement i in the Willof a deceased co-parcener 
that he and his brothers were living, earning and 
holding property separately, is not evidence of 
separation, as it isnot admissible under any clause of 
section 82 of the Evidence Act, nor under any other 
section of the Act, 

Lottempudi Venkataratnam vy. 
amma, 27 M. 228, relied upon. 

When a Hindu uses about himself or his property 
terms which have a special technical meaning in 
Hindu Law, he must, in the absence of evidence to 
the contrary, be held to attach to those terms their 
special technical meaning. 

Mr. Wadhumal, for the Plaintiff. 

Mr. Harchandrat, for the Defendants. 

Judgment,.—Plaintiff in his plaint, as 
finally amended, seeks for— 


Tottempudt Shesh- 


(a) a declaration that the property shown 
in’ the schedules annexed to the 
plaint was the joint property of 
plaintiff and his brothers, and that 
plaintiff is the owner thereof as sole 
survivor; 

possession of the properties shown 

in Schedule C in possession of de- 

fendant 1: 

(e) for an injunction restraining defend- 
ants from interfering with the 
property, or recovering money from 
the arbitrator or debtors or rent 
from the tenants; 

(d) and for costs. 


Plaintiff alleges that at the death of his 
father Jethanand, Jethanand’s brother, 
Versimal and Lalchand, and Jethanand’s 
sons, Tolaram and Chotirmal and plaintiff 
formed a joint Hindu family; that Chotirmal 
died about 6 years ago; that on the 26th 
July 1908 Jiamal was appointed arbitrator, 
and on the 21st October 1903 he divided the 
property betwepn Versimal and Lalchand and 
Jethanand’s heirs, but not between Jethanand’s 
heirs, znter se, as he was forbidden to do 
so by the reference; that Tolaram was joint 
with plaintiff and died about 6 months ago 
leaving plaintiff as sole survivor; that defend- 
ant No. 1 claims the property as heiress under 
the Will and defendant No. 2 claims that her 
husband was separate from his brothers; 
that Tolaram executed the Will when he 
was not in a sound state of mind and 
owing to the undue influence of defendant 
No. 1; that Tolaram had no power to make 
the Will which is void; that defendants 
are attempting to induce the debters to 
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recognize them as the persons entitled to the 
property. 

Defendant No. 1 in her written statement 
contended, inter alia, that plaintiff - and 
deceased Tolaram were separate in estate, . 
that plaintiff was not in possession of the 
property, but after Tolaram’s death has, in 
collusion with the arbitrator, taken posses- 
sion of it; that the defendant No. 1 is entitled 
to the property both under the Will and 
as the widow of a separated Hindu; that 
Tolaram was ina sound state of mind and 
not under undue influence when he made 
the Will; that the property was not joint and 
plaintiff has no cause of action; that Versimal 
and Lalchand were separate from Jethanand; 
that before the reference to arbitration 
the parties thereto were already separate, 
the arbitrator being only required to divide 
the property by metes and bounds. h 

Defendant No. 2 in her written statement: 
contended that Versimal and Lalchand were 
separate from Jethanand, and Tolaram, 
Chotrimal, and plaintiff were separate inter se, 
that the parties to the reference were already 
separate and theeffectof the award was merely 
to divide the property by metes and bounds,, 
that plaintif has obtained possession of 
property by collnsion with the arbitrator, 
that defendant No. 2 claims to be owner 
because her husband Chotirmal was 
separate. 

The following issues were settled:— 

1. Does the suit lie, and is it duly 
stamped for declaration and injunction 
instead of possession or partition of the two 
properties? 

2. Were the sons of Jethanand separate? 

3. “Were the properties Nos. 2,6, 7 and. 
8 of the schedule to the plaint and the 
jewelry, and if so what jewellry, the separate 
estate of Tolaram? 

4. Did Tolaram make a valid Will of these 
properties in favour of defendant No. 1 ? 

5. In any case can they be claimed as 
heiress by defendant No. 1? ° 

6. Were the Rs. 10,000 cash and the 
jewellry, and if so what jewellry, the separate 
estate of Chotirmal? 

7. Can these properties be claimed as 
heiress by defendant No. 2 ? 

8. Is defendant No. 2 entitled to one-third 
of the remaining properties P 

As I have already found that plaintiff 
has really asked for possession, and as plain- 
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tiff has paid the necessary Court-fee, issue 
No. 1 does not arise. 

Plaintiff having compromised with defend- 
ant No. 2, issues 6, 7 and 8 are dropped, 

I find on all the remaining issues in 
the negative, for the following reasons:— 

Issue 2 is the important issue in the 
case, for, if the finding on that issue is in 
the negative, Tolaram had no power to make 
a Will affecting joint property, and the 
widows of plaintiff’s deceased brothers have 
no rights of ownership. 

A large number of authorities have been 
quoted on both sides in order to show what 
is,‘or is not, proof of separation, but I think 
it is clear that each case must be treated 
on its own merits. Certain general principles 
are, no doubt, applicable to all cases, but the 
value of each kind of evidence must differ 
with differing circumstances. 

Cesser of commensality, separate lodging, 
separate use of money for an apparently 
separate business, and the conduct of the 
parties are all items of evidence which must 
be taken into account and to which due 
weight must be attached, but the question 
still remains, what do these various ilems 
of evidence prove in the circumstances of 

“the particular case. There is no doubt that 
where an estate was originally ancestral 
aud belonged toa joint Hindu family the 
presumption is that it remains joint aud 
he who alleges the contrary must prove 
partition or acts of separation; Musammat 
Oheetha v. Baboo Miheen Lall (1). 

It has been laid down by the Privy 
Council that cesser of commensality is an 
element which may properly be considered 
in determining the quéstion whether there 
has been a partition of joint family property 
but it is not conclusive. Ganesk Dult Thakoor 
v. Jewach Thakoorani (2). 

In Murari Vithoji v. Mukund Shivaji Naik 
Golatkar (3), it was held that the conduct 
of the parties to that case proved a tacit 
agreement of enjoyment according to their 
shares. In that case, however, the several 
branches of the family had lived separate 
for forty or fifty years, had enjoyed during 
that period separate and distinct portions 
of the family property or portions of the 


properly in regular rotation—had dealt 
(1) 11M I. A. 369. 
(2) 81 C. 262; 6 Bom. L. R. 1; 811. A.10; 14 M. Le 
J. 8: 8 C. W. N. 146. | 
(8) 15 B, 201, 
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with the separate portions ia every respect 
as their own property, and in the survey 
records the lands were entered in the 
names of the several branches in respect 
of their separata shares. There was, there- 
fore, in that case, evidence far stronger 
than can be found in the present case and, 
as I shall show later, even the evidence 
of this kind which we have is, in this 
case, much weakened by other considerations. 

Mr. Harchandrai contended that there 
has in this family been partial partition and 
that the presumption is that there has been 
entire partition, and he relies on the case of 
Vaidyanatha Atyar v. Atyasamy Adyar (4) but 
there is no doubt that it is open to a family 
to effect partition of part only of the family 
property and leave the remainder undivided, 
Muthusamt Mudallar v. Nallaku Cantha 
Mudaléar (5) and Tottempudi Feniataratnami 
v. Tottempudi Sheshiamara (6). And the 
same is clear from the ruling in Appovier 
v. Rama Subba diyar (7) which is also 
an authority for the proposition, that 
an agreement to separate ig sufficient to 
effect partition, and that actual diyi- 
sion of the property is not neces- 
sary, and where the members of a 
family agree that the joint family property 
shall belong to and be enjoyed by the different 
members of the family in specified shares, 
the effect of it is that, as to the property 
so ‘dealt with, there isa division of rights; 
the status of the family is changed; the 
tenancy of the property severed and con- 
verted from something, to use the language 
of the English law, like a joint tenancy into 
a tenancy in common, and the previously 
undivided family became by operation of 
law divided. Musammat Parbali v. Chaudrt 
Naunthal (8) and Balkishên Das v. Ram” 
Narain Sahu (9). 

In the present case the joint family 
consisted originally of Versimal, Lalchand, 
Jethanand and Jethanand’s sons Tolaram, 
Chotirmal and Gokaldas. Jethanand died in 
1897 and in 1908areference to arbitration was 
made, Jiamal being appointed arbitrator. By 


(4) 32 M. 191; 19 M. L. J. 94; 5 M. L. T. 49; 1 Ind. 
Cas. 408, 


(5) 18 M. 418. (6) 18 B. 611. 

(7) 11 M. I. A. 75; 8 W. R. (P.0.) 1. 

(8) 11 Bom. L. R. 878; 6 A. L. J. 597; 5 M. L.p 
427; 13 C. W. N. 987; 3 lod. Cas. 195; 31 A, 412.1 
C. L. J. 121. ; 

19) 30 0. 738, 
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his award he separated the shares of Versimal 
and Lalchand from that of the sons of 
Jethanand and from each other, but did not 
effect partition among the sons of Jethanand, 
and ib is contended by Mr. Wadhumal that 
‘the sons of Jethanand remained undivided. 
Such a position is perfectly possible and 
intelligible. In Durga Det v. Bulmakund (10) 
where by an award the property of a joint 
Hindu family was partitioned, one share 
being given to the uncle and one to the two 
nephews and nothing was said as to the shares 
to be taken by the nephews, it was held on the 
evidence that the nephews still continued 
joint, but an agreement amongst the re- 
maining co-parceners to remain united must 
be proved like any other fact. Bula Buz v. 
Rukhmabat (11). 

Tt is then necessary to consider carefully 
the facts of the present case, the conduct of 
the parties, and their intentions as appearing 
from their conduct. Mr. Harchandrai admits 
that there is no direct proof of actual parti- 
tion, but asks the Court to infer partition 
from the conduct of the parties. Theirconduct 
must, therefore, be scrutinised with some care 
and it is necessary to bear in mind that before 
holding it proved that the family did parti- 
tion the property, we must be satisfied that 
the parties! definitely intended to do so. 
There can be no partition without an inten- 
tion to separate, and though such an inten- 
tion may be gatisfactorily proved by evidence 
of conduct, direct proof of an intention to re- 
main united will outweigh many acts which, 
though they may be more consistent with a 
state of partition, are not entirely inconsistent 
with a state of union. 

There is not much dispute about the facts 
in the present case, though the parties differ 

* widely as to thetinference to be drawn from 
those facts. The following facts are all 
either admitted or proved by unimpeachable 
evidence:— 

Before 1897 the family consisted of Ver- 
simal, Lalchand, Jethanand’s sons Tolaram, 
Chotirmal and Gokaldas. 

In 1897 Jethanand died leaving the others 
still undivded. There wasa family business or 
harkhaia in the name of Jethanand Nenumal 
in which all were interested. Jethanand 
lived separately.from Versimal and Lalchand 


h h they were admittedly still joint. Up 
: (10) 29 A 08; 3 A. L. J. 683; A. W. N. (1906) 287. 
(11) 30 C. 725; 5 Bom. L, R. 462; 7 C. W. N. 642; 
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to 1899 Tolaram used to draw from the firm 
Rs. 100 a month for his expenses and Chotir- 
mal Rs. 50 and plaintiff Gokaldas Rs. 30. 
In 1900 plaintiff and his brothers began to 
live and mess separately and when they did 
so plaintifi’s allowance was increased to Rs. 50 
a month. All sums drawn by plaintiff and 
his brothers were entered in the firm’s books 
in the account of Jethanand Nenumal, Versi- 
mal and Lalchand each having a separate ac- 
count; in Jethanand’s account, however, the 
entries mostly show by whom the money is 
drawn. In 1980 Versimal and Lalchand each 
drew Rs. 20,000 from the family business and 
Tolaram drew Rs. 8,000 and Chutirmal and 
plaintiff who wasthen a minor each drew 
Rs. 7,000. Up to 1905 Tolaram drew all to- 
gether about Rs. 19,000 and plaintiff drew 
about Rs. 8,700, while Ohotirmal who died in 
1934 had up to then drawn about Rs. 7,400. 
The sums they used in the purchase of hundis 
or deposited in the Bank, and plaintiff and 
Chotirmal each made his depositin the name of 
himself and his wife making the money de- 
posited payable to either or the survivor; and 
Tolaram bought immoveable property and had 
the sanads transferred to the name of his wife 
before he died. These sums of money were 
kept quite separate from the joint estate and 
the profits accruing from them do not appear 
anywhere in the family books. On the 15th 
January 1903, plaintiff wrote Ex. 11 to Tola- 
ram calling upon him to hand over the keys 
of the safe in plaintiff’s house, and to remove 
his goods from the house. On the 20th Tola- 
ram, through Mr. Crouch, sent the reply (Ex- 
3) in which he said that the house in which 
plaintiff was residing and the safe to which 
he referred were joint property and the inter- 
est of Tolaram was equal to that of ‘plaintiff. 
In 1904 Chotirmal died and tke expenses of 
his illness and funeral were debited to the 
account of Jethanand Nenumal in the family 
books as had been the expenses of Tolaram’s 
illness two years before. Chotirmal had been 
gelting an allowance of Rs. 50 a month, but 
after’his death his widow (defendant No. 2) 
received only Rs. 25a month. In 1908 by a 
reference dated the 26th July Versimal sand 
Lalchand and Tolaram and plaintiff and de- 
fendant No. 2 appointed Jiamal arbitrator. In 
that reference (Hx. 1) it is stated that Jetha. 
nand and Versimal and Lalchand were “join 
in business property, etc.,” and it goes on t 
say that disputes have arisen between thé 
o 
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parties to the reference “concerning settle- 
ment of the business partnership, separation 
from each other in property,* business, etc., 
partition of property moveable and immove- 
able, goods and chattels, money, ornaments, 
cash, etc.” Para. No.2 of the reference states'in 
express terms that the arbitrator has no power 
to decide disputes, if any, existing between the 
heirs of Jethanand and the reference provides 
that the partition shall be between Versimal 
of the first part, Lalchand of the second part 
and the heirs of Jethanand of the third part. 
In his award, dated the 21st October, the 
arbitrator stated that he was appointed to 
decide disputes regarding the partition of the 
joint property of the joint family; he decided 
that Jethanand and Versimal and Lalchand 
were members of a joint Hindu family. In 
paragraph 4 he states,— 

- It appears that after Jethanand’s death’ 
the parties have drawn large sums of money 
from the business to their separate account. 
The party of the third part ruises a conten- 
tion that allthe acquisitions from the said 
drawings by the parties be put in hotch pot. 
The parties have taken moneys on their 
separate individual account and done business 
on their own personal acsount independ- 
ently of the family’ business and treated 
themselves separate regarding these separate 
businesses for about 11 years. I hold that 
it will be unjust and inequitable to pub those 
acquisitions in hotch pot. I disallow the 
prayer of the third pariy.” 

Para. No. 12 enumerates the joint family 
property. Para. No. 14 speaks of the immove- 
able properties belonging to the joint family. 

During arbitration proceedings, Tolaram 
built on a plot of land now in the possession 
of defendant No. 1; there is, however, no 


entry or document about his getting this.. 


plot.from the arbitrator, and it is not at all 
proved that he intended_to treat this as his 
own separate property. 

In April 1969 Tolatam died and the ex- 
penses of his funeral were incurred by 
Versimal who gave defendant No. 1 a, bill 
showjng the amount due to him. Versimal 
- also gave plaintiff a bill as defendant No. 1 
said she had not the money then, but would 
pay later. Télaram left a Will stating that 
he and his brothers were.living, earning and 
holding: property separately, but the Will is 
not evidence of separation, for, it is not ad- 
missible under any clause of section 32 
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of the Evidence Act nor under any other 
section of that Act: see also Tottempud! Ven- 
kataratnam v. Totlempudd Sheshamma (12). 
The present suit is the result of the disputes 
which arose after Tolaram’s death. 

There is no doubt that some of the facts 
which I have detailed are more consistent 
with the theory that plaintiff and his brothers 
had separated than with the theory that 
théy had not, but I do not think that there is 
anything which is absolutely inconsistent with 
the latter theory which appears to me to be 
affirmatively proved by the conduct of the 
parties as evidenced by some of the above 
facts. 

The withdrawal from the family business, 
of large sums by each brother just at the 
time they began to live and mess separately 
is certainly an indication of partition, as is 
also the deposit of the money in the names 
of the man and bis wife or the transfer of 
sanads to the name of the wife; but it 
cannot be said that either of these facts is 
utterly incapable of explanation if the 
brothers were not divided. It is possible 
that the withdrawals were made so that 
each brother might make use of the joint 
fands for the benefit of the joint family 
and that, subsequently, each brother attempt- 
ed to appropriate to himself the amount 
he had withdrawn and the profits he had 
made while still retaining his interest in the 
joint property, but an attempt of that nature 
would neither prove nor effect partition, 
Cesser of commensality is evidence of parti- 
tion but is compatible with a state of union. 
The exclusion by the arbitrator from parti- 
tion of the sums drawn from the family busi- 
ness by the parties to the reference would at 
most show that the parties were separate in 
so far as that money was concerned, but it is 
afterall merely a decision by the arbitrator that 
that property is not to be brought into hotch 
pot, a decision he, as arbitrator, was entitled 
to make even were it never alleged by any 
one that there had been any partition at all, 
It is, moreover, noticeable, as stated by the 
arbitrator in para. No. 4 of the award, that the 
suggestion that this money ought to be 
brought into hotch pot, was actually made 
by Tolaram, plaintiff and defendant No. 2 
so that clearly they themselves considered 
even that property to be joint. The fact 
that defendant No. 2 was a party to the. 

(12) 27 M. 228, 
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reference certainly does not show that there 
had been any partition between plaintiff and 
his brothers. If there had been, she would, 
as a party to the reference, be bound by the 
partition, and if thera had not been, her 
joinder as a party to thereference would be 
unnecessary but would do no harm. It was, 
therefore, obviously advisable to join her, as 
the question whether there had or had not 
been a separation between plaintiff and his 
brothers was notbefore thearbitrator; andit is 
proved by defendant’s own witness, Versimal, 
that plaintiff and Tolaram both objected to 
defendant No. 2 being a party to the 
reference. Tho fact that Versimal gave a 
bill for the expenses of Tolaram’s funeral 
to defendant No. 1 proves nothing. He was 
separated and, provided he was re-paid, would 
not care from whom the money came. 

Against this somewhat inconclusive evi- 
dence we have the fact that, though parti- 
tion is alleged by defendant No. 1 to have 
taken place in or before 1900, Tolaram 
himself stated in 1903 that the house in 
which plaintiff lived was joint property and 
in 1908 the parties and the arbitrator all 
stated that the proreriy then in dispute 
was the joint property of a joint family. 
These statements cannot be explained 
on the theory that there had been par- 
tition among the members of the family. 
Mr. Harchandrai contends that. the words 
“Joint property” and “Joint | family ” 
in the letter (Exhibit No. 8) and 
in the reference ard the award, are not used 
in the strich interpretation put upon them 
when used in Hindu Law, but really connote 
something analogous to a tenancy in common 
but think itis clear that when a Hindu uses 
about himself or his property terms which 
have a special technical meaning in Hindu 
Law he must, in the absence of evidence to 
the contrary, be held to attach to thcse 
terms their special technical meaning. 

The proof afforded by the statements con- 
tained in Iixbibit No. 3 and in the refer- 
ence ard award is stil) further strengthened 
by the fact that the sums drawn by all the 
brothers from the family business were 
entered in one account, and the fact that 
after Chotirmal’s death his widow only got 
half the allowance which he had been get- 
ting, which certainly locks as if she was 
merely receiving maintenance. Besides this, 
plaintiff Gokaldas has gone into the box and 
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has denied the allegation that there was any 
partition; defendant No. 1, however, has not 
been examined even on commission. It is 
true that her brother has been examined, 
but he is now only 23 years old and cannot, 
of course, know what happened in 1900, 
and the partitionis alleged to have taken 
place in or before that year, and can- 
not be expected to know very much of what 
has happened more recently in the family 
into which his sister has married. Quite 
apart from this, however, T feel no 
doubt on the facts mentioned above that no 
partition or separation of interest has ever 
been effected between plaintiff and his 
brothers, and plaintiff is now the sole 
survivor of the joint family of which they 
were members. 

From my finding on this issue it follows 
that the properties, jewellry, and cash were 
not the separate estate of Tolaram; that he 
had no power to make the Will he did, and 
that the property cannot be claimed as 
heiress by defendant No. 1. 

Plaintiff has compromised with defendant 
No. 2 and wishes the suit against her to be 
dismissed. 

I, therefore, decree that a declaration do 
issue that plaintiff as sole survivor is the 
owner of the properties shown in Schedules 
å., B., C.and D. annexed to the plaint, and I 
direct that he do recover possession of the 
properties specified in Schedule ©. from’ 
defendant No. i; and I direct that an injune- 
tion do issue prohibiting defendant No. 1 from 
interfering with any of the property and 
from recovering any of the cash, hundis, 
debts, or rents, 

Defendant No. 1 to bear plaintifi’s costs 
and her own. ` 

The suit against defendant No. 2 is dis- 
missed. 

Suit decreed against defendant No. 1. 





(s.c.48.d. R. 286.) 
SIND"JUDICIAL COMMISSIONER'S 
COURT. 

Civit Soir No. 377 or 1902. 
October 10, 1910. 
Present:—Mr. Leggatt, A. J. O. 
PRAG NARAIN BARAGVA— PLAINTIFF 
versus 
Tue KARACHI PORT TRUST— 
DEFENDANT. ‘ 
Karachi Port Trust Act (VI of 1886), s. 87—Bombay 
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General Clauses Act (I of 1904)—‘Person’, meaning of — 
Limitation—Suit against Port Trust for compensation 
—Conveyance from Wharf to Import-Yard—Inability of 
Board—“Qarrier”’, meaning of—Limitation Act (XV of 
1877), Sch. II, Art. 30. : 

The word “person” in section 87 of the Karachi 
Port Trust Act includes the Board as well as any 
officer or servant of the Board, and any person acting 
under the orders of tho Board. 

Consequently, a suit brought against the Port Trust 
for anything done or purporting to have been done 
in pursuance of the Act must be brought within six 
months from the acernal of the cause of action. 

A carrier is one who is employed to carry goods 
for others for reward. It is essential that the con- 
veyance of goods should be for hire or reward, other- 
wise the person carrying is not technically a carrier. 

Where, for the convenience of storage till delivery to 
consignee, the Board of the Port Turst remove goods 
from the Wharf to their Import Yard and no fee is 
chargeable for such removal, sich removal and storage 
is merely part of the act of landing and delivery just 
as the removal from one part of the Wharf to another 
would be, 

The Board is not, therefore, acting as a carrier when” 
taking goods to the Import Yard for delivery to the 
consignee and Article 30 of the Limitation Act does 
not apply to a suit for compensation for damage done 
to the goods. 


Mr. Raymond, for the Plaintiff. 

Mr. Tekchand, for the Defendants. 

Judgment.—Plaintiff sues to recover 
from defendants Rs. 1,133-7-1 with interest, 
alleging that 
Machine was consigned to plaintiff and was 
handed over to defendants by the B. I. &. N. 
Co., who received from defendants a clean 
receipt forthe same; that while it was in 
defendants’ custody part of the machine was 
damaged .by the careless and negligent 
handling of defendants’ servants; and that 
the cost of replacing the damaged part would 
be Rs. 1,138 -7-1; that the cause ofaction arose 
at Karachi about the end of February when 
the damage was discovered. 


Defendants in their written statement 
contend that the suit is time-barred; that 
the receipt given to the ship does not show 
that every part of the machine was sound; 
that no damage was done to the machine 
while it wasin defendants’ custody, nor by the 
careless handling of defendants’ servants; 
that the amount clasmed is excessive. 


Of the issues framed, the following 
were, by the request of both sides, tried as 
preliminary issues. 

1. Is the snit barred under section 87 of 
the Karachi Port Trust Act? 

2. Were the defendants in possession of 
the goods as carriers? Ifso,is the suit in 


in February 1908 a Litho- . 
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time having regard to Article 30 of tke 
Limitation Act? 

l find on the first issue in the affirmative 
and on the first partb of the second issue in 
the negative, for the following reasons: — 

The machine with which this suit is 
concerned was consigned to plaintiff in one of 
the steamers of the B. I. S.N. Co. It was 
landed at Keamari by defendants under the 
provisions of the Karachi Port Trust Act, 
VIof 1386, which provides, in secbion 32, that 
the Board shall land all goods from any vessel 
coming toa wharf. The Board gave the ship 
what is called a clean receipt, which is one 
on which no apparent injury to the goods is 
noted, as required in the form of receipt 
given in Schedule © of the Act. Plaintiff 
eontends that the fact that a cleau receipt was 
given shows that the damage was not done on 
board the ship, but must have been done 
while landing the goods or while conveying 
them from the wharf to the Import Yard. I am 
not now concerned with the question whether 
such a contention is correct, but must assume 
thatit is, while considering the question of 
limitation. 

For reasons which I will give when 
discussing the second issue, I think it is clear 
that defendants, when conveying the goods 
to the import Yard, were not acting as 
carriers; but that such conveyance was a 
necessary part of the landing of the goods 
and their delivery to the plaintiff. This being 
so, there can be no doubt that all that defend- 
ants did for the purpose of landing and dé- 
livering the goods, was done, or purported to 
be done, under the provisions of sections 32, 
37, 43 and 46 of the Act, and, therefore, it was 
done, or purported to be done, in pursuance 
of the Act within the meaning of section 
87. But that section provides that no 
suit shallbe commenced against any person 
for anything done, or purporting to have been 
done, in pursuance of the Act after six months 
from the accrual of the cause of action of such 
suit. The plaint states that the cause of 
action arose at the end of February 1907, 
and as the suit was not filed until the 14th 
October 1908, it is apparently time-barred. 
Mr. Raymond for the plaintiff, however, con- 
tends that the word “person” used in section 
87 does not include the Board, and points out 
that in the very next section the Board is 
spoken of as distinct from any servantor officer, 
and that throughout the Act the body of 
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Trustees, as a body, is always referred to as the 
Board. I think, however, that tke word 
“person” in section 87 must be deemed to in- 
cludethe Board. The word is not defined in 
the Act, but we find in the General Clauses 
Act, Bombay Act I of.1904, that the word 
person shall iuclude any Company or Associa- 
tion or body of individuals whether incorporat- 
ed or not; and, according to sections 3 and 4 of 


` the Act, the word person is to be so interpret- 


ed in any Act whether passed before or after 
Bombay Act I of 1904, unless there is some- 
thing repugnant in the subject or context. 
I think there is no difficulty in giving the 
word person such a meaning in section 
87 of the Karachi Port Trast Act. There 
appears to be no valid reason why the Board 
should uot have the privilege of special notice 
and a special period of limitation which is 
ndoubtedly enjoyed by the servants of the 
Board. under the provisions of the section in 
question. Thesame principle would apply 
to a Municipality, and we find in section 167 
of the District Municipal Act, Bombay 
Act III of 1901, a provision that no 
suit may be commenced against a Muni- 
cipality or against an officer or servant of 
a Municipality or against any person acting 
under the orders ofa Municipality for 
anything done in pursuance of the Act 
after 6 months from the date of the 
Act. The word person in section 87 of 
the Karachi Port Trust Act is not qualified 
as it is in the Municipal Act and is wide 
enough to include the Board as well as 
any officer or servant of the Board, and 
any person acting under the orders of the 


‘Board, and I must, therefore, hold that a suit 


brought against the Port Trust for any- 
thing done or purporting to have been done 
in pursuance of the Act must be brought 
within six months from the accrual of the 
cause of action, and this suit having been 
brought after the expiry of that period is, 
therefore, time-barred. 

I nowturn to the question whether the 
Port Trust are carriers, within the meaning 
of Article 80 of the Limitation Act, when 
conveying goods from the Wharf to the Im- 


‘port Yard. After careful consideration, I am 
“decidedly of opinion that they are not. 


It 
is, no doubt, open to the Port Trust to 
enter into a contract to carry goods and in 
that case they would undoubtedly be carriers, 


-put such a business is not contemplated by 
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the“ Act, and it would not be carried on in 
pursuance of the Act. Part V of the Act, 
from section 29 to section 59, relates to the 
powers and duties of the Board. Séc- 
tion 32 provides that the Board shall land 
and ship all goods from and in any 
vessel coming to the wharf and shall pro- 
vide for the convenient shipment and land- 
ing and storing the goods. Section 43 gives 
the Board power to frame a scale of charges 
for landing, shipment, storage, and removal of 
goods, and for use of wharves, and for services 
to be performed by the Board or their 
servants. Section 46 provides forthe deten- 
tion of the goods till the charge are paid, 
and declares that charges.in respect of goods 
to be removed are payable before the goods 
are removed. Section 49 provides that the 
Board may removeat the risk and expense 
of the owner to a warehouse, within or 
Without the premises of the Board, goods left 
unclaimed for five days. Section 56 gives the 
Board power to frame bye-laws for regulat- 
ing the removal of goods within and from 
the premises of the Board. 

It is noticeable that under these sections 
the Board is authorised and required to land 
goods and to ship goods and is authorised to 
remove unclaimed goods within or from the 
premises of the Board and to charge for that 
remove, and is authorised to make bye-laws 
for removal within or from the premises/ 
butis not authorised to charge for removal 
within or from the premises except in 
the special’ circumstances covered by sec- 
tiou 49. There being a special provision 
in that section authorising a fee for removal 
in those circumstances, a charge for any 
removal not covered by that section is by 
implication prohibited, for, otherwise, the 
section would be quite superfluous; for, all 
removals including the removal of unclaimed 
goods and the charges therefor would be 
authorised and governed by the bye laws 
framed under section 56 and by the scale 
framed under section 438. Section 56 
authorises the Board to make bye-laws for 
removals within and from the premises and, 
tkerefore, such removals are perfectly* legal, 
but they may not be charged for, except as 
provided in section 49. .The removal from 
the wharf tothe Import Yard of the goods 
to which this suit relates was not being made 
under section 49 and, therefore, no fee was 
chargeable; and, indeed, we find that, according 
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tothe scale of charges framed by the Board 
under section 43, the fee charged, if delivery 
is taken at Keamari, is exactly the same as 
the fee charged if delivery is taken at the 
Mansfield Import Yard. So far then as 
the conveyance of the goods from the 
Wharf to the Import Yard is concerned, the 
Port Trust was not carrying them for hire. 
In the Imperial Dictionary a carrier is said to 
beone who isemployed tocarry goods forothers 
for areward. In Wharton’s Law Lexicon a 
carrrier is defined as one who undertakes to 
transport the goods of other persons from one 
place to another for hire. It is essential that 
the conveyance of the goods should be for 
hire or reward, otherwise the person carrying 
the goods is not technically a carrier. In the 
present case, then, as no fee was charged or 
chargeable for the conveyance of the goods, 
the Port Trust were not acting as carriers. 
Indeed, I think it is plain that the goods are 
not conveyed to the Import Yard for the 
benefit of the owner or consignee, but for the 
convenience of storage by the Board. Space 
at the wharf being limited and the provision 
there, of sufficient storage, a matter of diff- 
culty, an Import Yard is provided at a place 
where more space is available. There goods 
are conveyed and stored and there delivery is 
made to the consignee, but the conveyance to 
the Import Yard and storage there is merely 
part of the act of landing and delivery just as 
would be the removal of the goods from one 
part of the wharf to another and their ar- 
rangement ina pile in order to make room 
for other goods. The Board is not, there- 
fore, acting as a carrier when taking goods 
to the Import Yard for delivery to the con- 
signee, and Article 80, therefore, does not 
apply. 

As, however, the suit is barred under sec- 
tion 87 of the Karachi Port Trust Act I dis- 
miss the suit with costs. 


Suit dismissed. 
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(sc. 4 S. L. R. 244.) 
SIND JUDICIAL COMMISSIONER'S 
COURT. 

SEGOND Crviz APPEAL No. 32 or 1909. 
October 21, 1910. 
Present:—Mr. Hayward, J. C., and 
Mr. Waley Cohen, A. J. C. 
TOTALDAS AND ANOTHER--APPELUANTS 
Versus 


UTUMAL THAKUMAL—Reszonpewt. 

Decree, construction of—Mortgage-decree based on 
award—Decree giving personal remedy as well as remedy 
against mortgaged property—Personal remedy not post- 
poned—Duty of execution Court in interpreting decree 
—MMortgagee’s right to personal remedy. 

A mortgage-decree based on an arbitration award 
provided that a certain sum of money be paid to tho 
decree-holder in instalments and that on default in 
the payment of any two consecutive instalments, 
the decree-holder would be entitled to recover the 
whole sum atonce out of the properties mortgaged 
and from the judgment-debtor personally. There 
was no express provision postponing the personal 
remedy to the remedies against tho mortgaged pro- 
perty. Default was made in the payment of the 
instalments and the decree-holder then sought exe- 
cution against moveable property other than the 
mortgaged properties. The judgment-debtor objected 
that the personal remedy must be postponed to 
the remedies against the mortgaged properties: 

Held, that the deeree-holder was entitled to enforce 
the personal remedy before applying for enforcement 
of the decree against the mortgaged properties. 

Obiter Dicta. 

Per Hayward, J. C. 

There is no absolute rule preventing a mortgagee 
from obtaining a decree comprising both an in- 
dependent personal remedy and remedies against the 
mortgaged property. 

_ Ram Baran Singh v. Gobind Singh, 28 A, 295; A. W. 
N. (1906) 7; 3 A. L. J. 95, referred to. 

The general principle of English Law is that a 
mortgagee has, in default of express agreement to 
the contrary, a personal remedy for the recovery of 
the mortgage-debt independently of his remedies 
against the e mortgaged proper’ ty, this general principle 
of English] Law isapplicable in proceedings according 
to justice, equity.and good conscience in default of 
usage or Acts of tho Legislature. 

Dada Honaji v. Babaji Jagushet, 2 Bom. H. C. R. 36 
and William Webbs v. William Lester, 2 Bom. H. C. 
R. 52 referred to, e 

Per Waley Cohen, A, J. O. 

As long asa decree stands, onan execution appli- 
cation the Court can only construe the decree and 
cannot consider its merits. 

Sheikh Budan v. Ramchandra Bhunjaya, 11 R. 
687; Grish Ohunder Lahiri v. Shikhareswar Roy, 27 O. 
951 at p. 967; 27 I. A.110; 4 O. W. N. 681; Udwant- 
singh v. Tokhansingh, 28 C. 353; 28 I. A. 57, relied 
upon. 

On an application in execution a Court cannot 
‘read intoa decree a provision which it does not 
contain merely because such an opinion might be 
expected. 


, 
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Sri Raja Papamma Rao v. Sri Vira Pratapa, 19 M. 
249; 23 I. A. 82, relied upon. 

If a decree is ambiguous, auinterprotation of it 
consistent with law will be preferred t? one contrary 
to law. 


Appeal against the order of the District 
Judge, Sukkur-Larkana. 
Mr, Tarachand Hasomal for the Appel- 
lants. i 
Mr. Isarsing, Hazarsing, for the Respon- 
dent. 
Judgment. 


Hayward, J, C.— The judgment-creditors 
obtained a decree upon an arbitration award 
decreeing. a certain sum of money to be paid 
to them in instalments by the judgment- 
debtor and entitling them io recover the 


whole sum at once “out of the properties: 


mortgaged and from the defendant person- 
ally” upon default in payment of any two 
consecutive instalments by the defendant 
judgment-debtor. There was no express pro- 
vision postponing the personal remedy to the 
remedies against the mortgaged properties. 
The judgment-creditors thereupon sought 
execution against moveable property other 
than the mortgaged properties. The judg- 
ment- debtor objected that the personal remedy 


against the moveuble property must be post- - 


poned to the remedies against the mortgaged 
properties. The Sub-dudge of Shewan over- 
ruled the objection. The District Judge, 
Sukkur-Larkana, on first appeal, reversed this 
decision on the ground that the personal 
remedy against the moveable property must 
be postponed to the remedies against the 
mortgaged properties by reason of Order 
XXXIV, rule 6 of the First Schedule of the 
Civil Procedure Code, 1908. 

This Court, on second appeal, has now to 
determine whether the decree upon a 
proper construction is a decree granting a 
personal remedy independent of the remedies 
against the mortgaged properties under 
@rder XX or wif&ther it is .a decree merely 
granting a personal remedy in default of the 
remedies against the mortgaged properties 
under Order XXXiV, rule 6 of the First 
Schedule of the Civil Procedure Code, 1908. 
There is no absolute rule preventing a mort- 
‘gagee from obtaining a decree comprising 
both an independent personal remedy and 
remedies against the mortgaged properties. 
Such adecree would appear to have been 
not uncommon from the case of Ram Baran 
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Singh v. Gobind Singh (1) and to have been 
contemplated by the last paragraph of section 
43 of the Civil Procedure Code, 1882, which 
has been re-enacted as Order II, rule 2, 
Explanation, of the First Schedule of the 
Civil Procedure Code, 1908. The general 
principle of English Law is that a mort- 
gagee has, in default of express agreement 
to the contrary, a personal remedy for the 
recovery of the mortgage-debt independent 
of his remedies against the mortgaged pro- 
perty (Strahan’s Equity, lst Edition, Article 
CXXII, page 295) and this general principle 
of English Law is applicable in proceedings 
according to justice, equity and good con- 
science in default of usage or Acts of the 
Legislature as provided by section 26 of 
Bombay Regulation IV of 1827; Dada Honaji 
v. Babaji Jagushet (2) and William Webbe v. 
William Lester (8). There would appear to: 
be no particular usage and the only Act of 
the Legislature applicable is the restriction 
in the case of usufructuary mortgages as 
provided by section 15 of the Bombay Re~ 
gulation V of 1827, and possibly the pre“ 
scription of a special agreement to re-pay as’ 
provided by section 68 (a) of the Transfer of: 
Property Act, 1882, of doubtful applicability: 
as it has not yet been extended to Sind: 
see Kadir Moidin v. Nepean (4). It appears 
to me, in view of these considerations and in 
the absence of any express provision post- 
poning the personal remedy to the remedies 
against the mortgaged properties, impossible 
to hold that the decree merely granted a 
persoual remedy in default of the remedies 


against the mortgaged properties under 
Order XXXIV, rule 6 of the First 
Schedule of the Civil Procedure Code, 
1908. 


The Sub-Judge’s order must, therefore, in 
my opinion, be restored and the District 
Judge’s order reversed with costs throughout 
on the judgment-debtor. 

Waley Cohen, A. J, C._—In the year 1899 the 
suit out of which this execution application 
proceeds, was decided by a consent decree in 
the terms of an award obtained by the parties 
in private arbitration. ‘While the decree 
stands, on an execution application the Court 
can only construe the decree and cannot 

(1) 28 A. 295; A. W. N. (1906) 7; 3 A. In J. 95. ° 

(2) 2 Bom. H. C. R. 36. : 


(3) 2 Bom. H. C. R. 52. 
(4) 26 O. Lat pp. 6& 7. 
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consider its merits Shiekh Budan v. Ramchan- 
dra Bhumgaya (5); Grish Chunder Lahiri v, 
Shoshi Shikhareswar Roy (6); Udwantsingh 
v. Tokhansingh (7). And in the case before 
us the decree has nob only not been reversed 
on appeal but the possibility of appeal, if 
any such exists on a consent decree of this 
nature, is barred by limitation. The decree 
which we have to construe commences by 
ordering that the defendant do pay to the 
Plaintiffs the sum of Rs. 685 by certain in- 
stalments. It then goes on to say “as security 
for the payment of the above amount the 
below-described moveable and immoveable 
properties without possession have been 
mortgaged, which will not be disposed of 
in any way until the amount is paid up. 
The amount that will be recovered towards 
the mortgage-deed will all be paid to the 
plaintiffs and the properties will be redeemed 
from their mortgage-claim. If two con- 
secutive instalments are not paid .on the 
dates fixed, then the whole amount then re- 
maining due, together with interest at the 
running rate of annas ten per cent. per 
mensem, should be at once recovered out of the 
properties mortgaged and from the defendant 
personally,” ` i 

The plaintiffs have applied for the exe- 
cution of the decree by the attachment of 
the defendant’s moveable property of the 
estimated value of Rs. 245. The learned 
Sub-Judge at Sehwan granted ihe applica- 
tion excluding certain cooking utensils, 
Katoras and Lotas, from execution; and reject- 
ed the plea of the defendant that the moveable 
property not subject to the mortgage could 
not be attached under the decree before ex- 
hausting the moveable and immoveable mort- 
gaged property. The learned District Judge 
of Sukkur-Larkana reversed the order of the 
learned Sub-Judge and upheld the defend- 
aut’s plea. The plaintiffs now appeal to this 
Court and the only question pressed or argued 
before us is, whether the defendant’s plea in 
bar of the order for execution against his 
unmortgaged moveable property is sustain- 
able or «ot. : 

I am clearly of opinion that the plaintiff 
is entitled on the decree to execution against 
the tefendant personally; and I fail to 
find anything in the decree postponing the 

(5) 11 B. 537. 


(6) 27 ©. 951 at p, 967; 27 I. A. 110; 40, W, N. 361. 
(7) 28 C. 853; 28 I. A. 57. 
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personal relief to relief against the mortgaged 
property. On an application in execution 
a Court cannot read into & decree a 
provision which it does not contain—merely 
because such a provision might be expected. 
Shiekh Budan v. Ramchandra Bhunjgaya (5); 
Sri Raja Papamma Rao v. Sri Vira Pratapa 
(8). If a decree is ambiguous, the inter- 
pretation consistent with law will be prefer- 
red to that contrary to law; and on this 
principle I am of opinion that this decree 
would justify the attachment, but not the 
sale in execution of the mortgaged pro- 
perty without a decree for sale in a mortgaged 
suit. Khiarajmal v. Daim (9). This con- 
sideration confirms me,in my opinion, that 
the language of the decree affords no 
support to the defendant’s contention. The 
two cases relied upon by the learned Dis- 
his decision Rai Kumar 
Singh v. Sheo Narain Singh (10) and 
Vasudeva Mudaliar v. Srinivasa Pillai (11), 
were decisions under sections of the Transfer 
of Property Act which were not extended 
to this Province when the decree which we 
have to construe was passed. Moreover 
the sections of the Transfer of Property 
Act to which they refer concern not the 
execution of decree but the form of decree to 


‘be passed. This Court has only to construe 


a consent decree already passed and these 
sections of the Transfer of Property Act are, 
therefore, entirely irrelevant to the matter 
before the Court. The decision reported in 
Vasudeva Mudaliar v. Srinivasa Pillai (11) 
had reference to the proper form of order 
as to costs to be included in a mortgage 
decree for sale; that reported in Raj Kumar 
Singh v. Sheo Narain Singh (10), had re- 
ference to the interpretation of an order 
as to costs in an appeal isa suit for mort- 
gage sale. Neither case has any bearing 
upon the construction of this*decree, which 
is theonly matter we have to decide. Order 
XXXIV, rule 6, to which the learned Judge 
refers, merely gives power to the Court 
to pass a personal decree without a fresh 
suit being filed in certain cases when the 
proceeds of the mortgage sale are insufficient 
to satisfy the amount due by the mortgagor 


on the mortgage account being taken in 
(8) 19 M. 249; 23 I. A. 32, 
(9) 820. 296; 2 A. L. J. 71; 1 Ch. J. 684; 7 Bom. I, 
R.1; 9 C. W. N. 201; 321. A. 23, 
(10) 35 C. 431; 12 C. W. N. 364; 8 C. L. J. 152, 
(11) 80 M. 431, 
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‘accordance with Order XXXIV, rule 4; 

These rules can have mo application to this 


case, They lay down the form of decree 
to he passed in certain cases, not the rules 


for the construction of decrees in execution. . 


Moreover, they didnot come into force until 1st 
January 1908 and the decrée we are constru- 
ing was passed in 1899. ` 4, pož 

.- It was suggested before us.that the order 
of. tke learned Sub- Judge 
to some principle of law cr. equity. I can 
find vo autherity for such a suggestion. 
The learned District Judge appears bo 
have thought that when a personal decree 


and relief, under a mortgage were in- 
cluded in, the same decree, the Court 
was bound -to ‘postpone. the- execution 


of the. personal part of’ the decree until 
all péssible’ relief under the mortgage 
had been exhausted. There is no provision 
in tbe Transfer of Property Act which 
contains any such principle and the principle 
runs counter to Common Law and Equity 
authorities in England from a very early 
date. Though, prior to the passing of the 
Judicature: Act of 1873 in England, the 
relief of a personal decree could be obtained 
only in' the Coinmon Law Court and the Equi- 
table relief of sale or foreclosure on a mort- 


gage only inthe Courts of Equity, the mort- - 
gagee could always pursue concurrently all- 


the reliefs to which he was entitled in both 
Courts and the High Conrt, has, since the 
Judicature Act, refused to postpone personal 
relief until the time when equitable relief by 
sale or foreclosure could also be obtained, 
though, as decided in. the two cases on which 
the learned District Judge relies, Raj Kumar 
Singh v, Sheo Narain Singh (10) and Kamu- 
lamma v. Komandur Narasimha Charlu (12), 
the costs attributable to the mortgage, relief 
in the decree canonly be recovered at the 
time when the%mortgage relief in the decree 
can be executed, not at the time when the 


personal relief contained in the decree can be 


executed. Farrer v. Lacy Hartland & Co. 
(138). `. ; 

1 think it right to add, for the purpose of 
avoiding misconception, that this case appears 
to me to bea very simple one and but for the 
judgment of the learned District Judge, I 
should have been prepared to decide it by 

(12) 80 M. 464,17 M. L. J. 817; 2 M. L. T. 359. 


(18) 81 Ch. D. 42; 65 L; J. Ch, 149; 53 L.T. 561; 84 
` W. R 22, ; : 
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saying thatthe decree we have to construe is 
clear and unambiguous. As, however;: the 
learned District Judge based his decision on 
a statement of general principles which, 
though irrelevant to the matter he had to de- 
cide, are erroneous. I have thought it proper 
to state what I consider to be the law in re- 
gard to the principlés contained inthe judg- 
ment of the learned District Judge. , The re- 
ference to these principles must not be taken 
to qualify my view of this case that, the only 
question for decision isthe proper construc- 
tion not ofa mortgage decree, but of an an- 
omalons decree passed by consent ard that’: 
the decree, being clear and unambiguous, the’ 

sole duty of the Court is to carry it into exe: ' 
cation. ak ae : 


I agree that the order of.the District Judge 
must be reversed and the order of the learn- 
ed Sub-Judge restored, and the respondent ` 
must pay the costs of this appeal and of the 
proceedings in the Court below.. - 


Appeal allowed. 


(s. 0. 45. L. R. 260.) 
` SIND JUDICIAL COMMISSIONER'S 
: COURT. . | 
Seconp Civiu Apesat No. 40'0r 1909. 
November 24, 1910. 
Present:—-Mr. Pratt, J. CO. and 
"Mr Hayward, A. J.C. . 
‘TOPANMAL GORIMAL AND OTHERS— 
C APPELLANTS 4 


versus 
MENGHOMAL AMROOMAL AND ANOTHER © 
£3 — RESPONDENTS. ; 
“Hindu Law—Partnership —Joint family trading 
frm—Power of representing firm—Manager, 

In the case of a joint Hindu family firm, the rights 
and liabilities of the partnérs cannot be decided by 
exclusive reference. to the Contract Act. but must 
also be considered with reference to the general rules 
of Hindu Law which regulate the transactions of 
united families. , k ' 

Samalbhai v. Someshwar, 5 B. 38, followed. 

In the case of an-ordinary partnership, the acts of 
each partner such as aro ne@essary for, or are usually 
done in the conduct of, the business are bifding on 
the co-partnérs. But‘in the case of a Hindu joint 
family firm, the power‘of representing the firm is 
limited to the Manager or to adult members ating 
as Managers. : : 

` Ramlal v. Lakhmichand, 1°B. H. 0. R. App. 61; 
Sakorbai v. Maganlal, 25 B. 206, followed. f 


‘Appeal against ‘the decision of the First- 
Class Sub-Judge, Sukkur, wt 
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Mr. Isardes Udharam, for the Appellants, 

Mr. Kimatraz Bhojraj, for the Respond- 
ents. 

Judgment.—The suit was on an 
account and the only item contested in this 
appeal is the sum of Rs. 283-12-11, being 
lóss on grain purchased and sold by the 
defendants as commission agents for the 
plaintiffs- appellants. The Court of first 
instance disallowed this item for iwo rea- 
sons, — 

(1) that the defendants had not 
sold in accordance with the in- 
structions given by plaintiff No. 2 
Pokarmal, and 
that Pokarmal had no authority 
to give instructions, as the manager 
of the plaintiffs’ firm was defendant 
No. 1 Topanmal, the father of 
Pokarmal. 

The lower Appellate Court has, however, 
allowed the plaintiffs credit for the item. 
It has omitted altogether to consider 
the first reason given by the Court of first 
instance, viz., that the sale was not made in 
accordance with such instractions as were 
given. It has decided that Pokarmal had 
authority to give instructions as he was a 
partner in the joint family firm of the 
plaintiffs. The learned Sub-Judge appears 
to rely on section 231 of the Contract Act 
and this is the section to. which we have 
been referred in argument, 

But it has been held that in the case of a 
joint Hindu family firm the rights and liabili- 
ties of the partners cannot be decided by ex- 
clusive reference to the Indian Contract Act, 
but must be considered aiso with reference 
to the general rules of Hindu Law which re- 
gulate the transactions of united families. 
Samalbhat v. Someshar (1), 

The reason for this distinction is clear. 
A partnership by contract is formed on the 
personal confidence that each partner has 
in the other. In such 2 partnership if 
there is no express stipulation to the con- 
trary, each partner “has a right to take 
part in the management of the business 
(section 253, Indian Contract Act) with the 
necessary consequence that acts done by him 
such as are necessary for or usually done in 
the conduct of the business are binding on his 
co-partners (section 251, Indian Contract Act). 


On the other hand, a Hindu family firm is very 
(1) 5 B. 38, 


(2) 
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often not based on contract at all. Tho 
interest of the partners is acquired by birth 
and the firm must include many members 
who are incompetent to or are not allowed 
to take part in its management. The 
‘element of mutual confidence which is the 
essence of a partnership contract ig wanting 
and, although the business is carried 
on for the benefit of all, there is no implica- 
tion that any one member has the rightto take 
part in the management of the business or to 
bind the firm by acts done within the scope 
of that business, The Hindu Law does not 
give any co-parcener other than the 
manager the right to alienate joint family 
property and accordingly in regard to joint 
family firms the rule is that the power of 
representing the firm jg limited to the 
manager or to adult members acting ay 
managers. This rule was laid down in 
1863 in the judgment of Sir Mathew Sause 
in Ramlal v, Lakhmichand (2) and it has been 
consistently followed ever since. I refer 
to the case of Sakorbat v. Maganlal (3) and 
thə cases there cited. The instructions 
given by Pokarmal would not, therefore, be 
binding on the firm unless it were found as a 
fact that Pokarmal usually acted as manager 
with his father. 


The lower Appellate Court’s judgment 
contains the following passage: “In any 
case Pokar’s order authorizing the re-sale 
was never countermanded and I can ab 
least presume that his father acquiesced in 
it.” It is difficult to say if this is a finding 
that there was ratification, for the learned 
Sub-Judge does not say whether Topanmal 
was aware of the instructions given by 
Pokarmal. Again, there is a suggestion 
that Pokermal’s share in the firm was bound. 
Bat if Pokarmal did not reprgsent the firm, 
the firm would not be bound. What remedies 
the defendants might be able to obtain ina 
suit against Pokarmal personally on the 
ground of pretended agency, and how far a 
decree against Pokarmal personally might be 
executed against his share in the joint pro- 
perty, is a question that does not arise in 
this case. 

We remand the case to the lower Ap- 
pellate Court for trial of the following 
issues :—. 

(2) 1 B. H. C. R. App. 51, 

(3) 25 B. 206. 
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1. Didthe defendants sell in accordance 
with the instructions given by Pokarmal? 

9.° Did Pokarmal usually act with To- 
panmal as Manager of ihe family business ? 
| 3, Was Topanmal aware of the instructions 
given by Pokarmal, and if so, did he by his 
conduct imply a ratification of those instruc- 
tions ? f ; 

Both parties to be at liberty to call evi- 
‘dence. Finding and evidence to be certified 
in two months. 


Pa 


Case remanded. 





(s.c. 4S. L. R. 264.) 
SIND JUDICIAL COMMISSIONER’S 
i COURT. 
Givin Soir No. 270 or 1910. 
December 5, 1910. 
$ Present: —Mr. Hayward, A. J. C. 
pH Bibi HAYATU— PLAINTIFF 
, versus 
Sayad GHULAM HUSSEIN SHAH | 
IBRABIMSHAH— DEFENDANT. a 
< Dekhan Agriculturists’ Relief Act (XVII of 1879), - $- 
11— Civil Procedure Code (Act V of 1908), ss. 15, 20, 
2), 0. FH, 1. 10—Jurisdiction—Sutt instituted in 
Court of Judicial Commissioner—Defendant agricul- 
turist and residing aithin the jurisdiction of another 
Court—Obdjection raised late—Keturn of plaint. | 
“A suit for maintenance and deferred dower was 
Brought in the Court of the Judicial Commissioner 
Sind. Ata late stage of the proceeding, the defend- 
ant pleaded that he was an agriculturist residing 
within the jurisdiction of the Sub-Judge, Kotri, and 
that, therefore, the case was only triable inthe latter 
Court. Plaintiff replied that notwithstanding the 
provisions of section 11 of the Dekhan Agriculturists’ 
- Relief Act, the suit should be tried in the Court of 
the Judicial Commissioner as 2 Court of concurrent 
jurisdiction: f : h 
` Held, that in view of the imperative wording of 
section 15 of the Civil Procedure Code and of section 
11 of the Dekhan Agriculturists’ Relief Act, the suit 
must be institute’ and tried in the Court of Sub-Judge, 
Kotri. 
` Nidhilal v. Mazhar Husain, 47 A. 230, dissented 
from. 
H.H. Mir Husseinali Khan v. H.H. Mir Abdul 
Hussein Khan, 18. L. R. 121 at p. 123, followed. | 
| When it is discovered at any stage in the original 
proceedings that the suit ought to have been institut- 
ed in a different Court, the plaint should be returued _ 
for presentation to that Court under Order VII, rule 
10, Civil Procedure Code. 
“The discovery at a late stage is a matter for con- 
: ‘sideration only on appeal or revision under section 
21, Civil Procedure Code. 
Mr. Dipéhand T. Ojha, for the Plaintiff. 


Mr. Isardass, for the Defendart. 
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Judgment.—the plaintiff sues defend- 
ant for Rs. 965 alleged to be due on account 
of maintenance and deferred dower. The 
defendant now pleads that he is an agri- 
culturist, residing at Tatta, and that the 
suit is cnly. maintainable in the Court of the 


“Sub. Judge, Ketri, and not in this Court. 


It appears to me this plea must prevail. 
It is not denied that defendant is an agri- 
culturist residing within the jurisdiction of 
the Sub-Judge, . Kotri, but it is urged on the 
authority of the case of Nidhilal v. Mazhar 
Husain (1) that the provisions of section 15, 
Civil Procedure Code, are discretionary and 
wouldadmitofthesuitbeing tried in this Court 
as one of concurrent jurisdiction, notwith- 
standing the provisions of section 11, Dekhan 
Agriculturists’ Relief Act, read with section 20, 
Civil Procedure Code. It appears to me impos- 
sible to follow the decision in the case of 
Nidhi Lal v. Mazhar Husain (1), in view of 
the remarks made in the case of H B. Mir 
Husseinali Khan,v. H. H. Mir Abdul Hussein . 
Khan (2) by a Bench of this Court. The 
former case appears to have proceeded on the 
doctrine that a donee of a benefit may exercise 
the same or not at bis pleasure, which, .with 
all due deference, would seem to me inappli- 
cable to a Court and more especially so in view 
of the imperative wording uf section 15 of the 
Civil Procedure Codeand of section 11, Dekhan 
Agriculturists’ Relief Act,read with section 20, 
When it is discovered 
ab any stage in the original proceedings that 
the suit ought to have been instituted in a dif- 
ferent Court the plaint must be returned for 
presentation to that Court under Order VII, 
rule 10, Civil Procedure Code. The discovery 
ata late stage is a matter for consideration 
only on appeal or revision under section 21, 
Givil Procedure Code. The plaint must, 
therefore, be returned for presentation to the, 
Court of the Sub-Judge of Kotri following 
the remarks made in the case of H. H. Mir 
Busseinali Khan v. H. H. Mir Abdul Hussein 
Khan (2) by the Bench of this Court. Tn view 
of the late stage ab which this question of 
jurisdiction was raised, each party must bear 
hia own costs. : 

Plaint returned for presenta- 


tion to proper Court. 
(1) 7 A 280. 
(2) 18. L. R. 121 ab p. 128. 
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In the matter of DAKBAT, 


; (3.048. L. R. 266.) 

SIND JUDICIAL COMMISSIONER'S 

COURT. 
Misc. Civis APPLIGATION No. 16 or 1910. 

December 7, 1910. 

Preseni:—Mr. Pratt, J. C. h 

in the matter of DHANBAI wire or HAR- 

CHANDRAI— APPLICANT. 


Succession Certificate Act (PII of 1889) — Minor 
Tepresentative—Right of guardian to apply for certi- 
ficate—A pplication through next friend not competent. 

The legal guardian of a minor has the right of 
management of the minor's estate and has, therefore, 
an interest in a debt due to the minor anda right to 
collect it. 

Ex par'e Gangadhur, 28 B. 344, followed. | 

Whenever a- succession certificate is required to 
collect a debt due to the estate of a deceased person 
and the representative is a.minor, the requirements 

` of the Succession Certificate Act are sufficiently com- 
plied with if the application is made by the legal 
guardian of the minor. ; . 

A certificate cannot be granted on an application 

made by a minor himself through his next friend. 

Harjus Rai v. Rameswar, 20 A. 354, dissented from. 

Mohori Bibi v. Dharamdas, 30 C. 589, referred to. 


Mr. Assanmal, for the Applicant. 

Judgment.—This is an applicaticn 
for a Succession Certificate to collect debts 
due to a minor Dhanbai. It is made by thé 
minor through her next friend, her husband 
Havchandrai. The case has been fixed for 
hearing of the preliminary question whether’ 
a minor can apply for a certificate under 
Act VII 1889 through a next friend. 

Mr. Assanmal relies on the case of Harjus 
fiat v. Rameswar (1). The question was 
„there answered in the affirmative and the 
judgment proceeds on two grounds. First 
that the petitioner must be tke minor, for 
sections 6 (1) (d) and 7 (2) refer toan in- 
terest in the debt vested in the petitioner; and 
secondly because the Act contains no negative 
provision corresponding to those in sections 
183 -and 189 of the Succession Act as to 
Probates and Letters of Administration. The 
second reason is not entitled to much weight. 
The - sections of the Succession Act also 
forbid iesue of Probate and Letters 
of Adfninistration to lunatics. It could 
hardly be contended that the mere fact 
that there is no similar provision in the 
Succession Certificate Act implies that the 
Legislature contemplated the issue to 
lunaties of certificates to collect debts 
On succession. As to the first reason 


(1) 20 A. 354. 
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it is true that the interest in the debt must 
be in the petitioner, but it was not considered 
(1) whether the collection of a debt would be 
facilitated by empowering a minor to collect 
it, or (2) whether another person might not 
apply on the ground that he was interested 
in a debt due to a minor, 

The Allahabad judgment was before the 
decision of the Privy Council’ in Mohtri 
Bibi v. Dharamdas(2) and it isnow at any rate 
obvious that it would be a futile proceeding 
to issue a Succession Certificate to a minor. 
Again, it was pointed outin He parte Qangadhur 
(3) that the legal guardian of the minor hag 
aright of management of the minor’s estate 
and has, therefore, an interest in a debt due 
to the minor and a right to collect it. 

Whenever, therefore, asuccession certificate 
is required to collect a debt due to the estate 
of a deceased person and the representative 
isa minor, the requirements of the Act are 
sufficiently complied with if the application is 
made by the legal guardian of the minor. 

Mr. Assanmal suggests that the certificate 
might be made ont in the name of the next 
friend, but thissuggestionignores thetrue'char- 
acter ofa next friend. A next friend is only a 
volunteer who, at the risk of costs, undertakes 
to protect the minor’s interes in a suit or 
application. His limited right of represent- 
aticn ceases with the application and he has 
no power of management of the minor's 
estate. 

Mr. Assanmal next suggests that the 
application be treated as one made by Har- 
chandari as natural guardian of his minor 
wife. But that would involve consideration 
of the question whether the natural guardian 
was de facto guardian and, further, I should not 
be inclined to recognizethe rights of a natural 
guardian ina summary proceeding unti] he 
had brought himself under th% control, and 
the minor under the protection, of the Court 
by being appointed legal guardian under Act 
VIIL of 1890, 

I, therefore, adjourr the hearing of the ap- 
plication for two months in order to enable 
the husband to be appointed legal guardian of 
his minor wife’s Property and for amendment 
of the application so as to make the guardian 
the petitioner, 

Application ordered to be amended, 


(2) 80 C. 589; 30 I. A. 114; 5 Bom. L. R. 491. 9 ¢1 
W. N. 441. R; 
(3) 28 B. 844, 
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(s. 0. 4 S. L. R- 271.) 
SIND JUDICIAL COMMISSIONER'S 
COURT. 
First Civiu Appears Nos, 48, 51 AND 52 
or 1909. 
December, 9, 1910. 
Present: —Mr. Pratt, J. C., and 
Mr. Waley Cohen, A. J. C. 
AMIBAI, wipow or Haji ZAKRIO— 
APPELLANT 
versus E 
MOOSO RAHIMTOOLA AND OTHERS— 
RESPONDENTS 
AND 
Haji HASHIM, Haji RAHIMTOOLA AND 
ANOTHER— Å PPELLANTS 
F versus 
MOOSO Haji RAHIMTULLAH anD 
ANOTHER— RESPONDENTS 
AND 
Haji HASHIM, Haji RAHIMTOOLA and 
ANOTHER— APPELLANTS 
versus j 
AMIBAI, wipow or Haji ZAKRIO AND 


ANOTHER— RESPONDENTS. 

Decree—Consent-decree, effect of—Construction— 
Compromise— Widow —“ Absolutely”. i 

When the parties to a suit agree to certain terms 
and thege terms are embodied in a consent decree 
bya Court having jurisdiction to deal with the 
matters in suit, the degree, until it is seb aside, 
is binding on the partie thereto and cannot be ob- 
jected to on the ground that, if the matter had been 
contested, the Court would not have passed it, 
` Kherajmal v. Daim, 32 C. 296; 2 A.L. J. 71; 
1G. L.J. 584; 7 Bom. L. B. l; 9 C.W. N. 201, fol- 
lowéd. | 

In a compromise for partition between co-perceners, 
a widow was allowed certain property absolutely in 
the same manner as if the property had been 
partitioned under a decree of Court: 

Held, that the widow took anabsolute interest in 
the property. 


Appeals against the decision of the Ad- 
ditional Judicigl Commissioner of Sind. 

Mr. Adrdaram, for Mooso Rahimtullah. 

Mr. Raymond, for Haji Hashim and another. 

Mr, Hurchandrai, for Amibai. 


Judgment.—these three appeals 
which concern the same dispute were by con- 
sent heard together. $ 

The main facts covering the three cases 
are admitted. One Rahimtoola, a COnutchi 
Memon, had two wives Rahmat and Mariam. 
By Rahmat he had three sons, Mooso, 
Hashim and Abdulla. By Mariam he had 
one son Zakrio. Amibai, the appellant in 

Appeal No. 48, is the widow of- Zakrio. 


. INDIAN OASES, 


[1911 


Hashim and Abdulla are the appellants in 
Appeal :No. 51 of 1909, and also in Appeal 


“No. 52 of 1909. Moosois a respondent in all 


three appeals, and Amibai, Hashim and 
Abdulla are respondents in the appeals in 
which they respectively are not appellants. 

Moosa separated from the joint family in 
the life-time of Rahimtoola, t.e., in 1881. In 
1892, Rahimtoola made a Will and by Suit 
No. 3 of 1892, which was apparently 
instituted after his death in that year, the 
Will was declared invalid and inoperative, 
on the ground that Rahimtoola was joint with 
Hashim, Abdulla and Zakrio and all his pro- 
perty joint family property. 

Hashim and Abdulla were the plaintiffs in 
this suit, and Zakrio, Mariam and Umer 
and Ahmed, two minor sons of Mooso, were 
the defendants, not apparently in their own 
right, but as legal representatives of Haji 
Rahimtéola, deceased. The learned Judgé 
who originally tried the suit, and the Sadar 
Court to. which an appeal was made evidently 
thought the two sons of Moosohad no interest 
in the joint family property, and were put 
in at the instigation of Mooso, that he might 
use them asa pretextfor pressing a claim, 
to which his separation in 1681 disentitled 
him and his descendants, and he as guardian 


-ad-liteny. of his minor sons was ordered to 


pay their costs of the suit, while plaintiffs 
and the other defendants got their costs 
from the joint family property. 

In 1895, Zakrio brought a suit for the 
partition of the joint family preperty against | 
Hashim, Abdulla, Mariam, Amibai and 
Rabhiahai, daughters of Mariam and 
Rahimtoola deceased, by their guardian ad- 
litem Mariam and Ayoob and Adam, sons 
of Khatijabai, by their guardian ad-litem 
Khatijibai. This suit was compromised and 
a consént decree was passed in the terms of 
the compromise which was certified by the 
learned Judge to be in the interest of the 
minors. By the consent decree the claim 
of Ayoob and Adam wes satisfied by a pay- 
ment to Khatijabai- of Rs. 2,000 on their 
behalf. : 

The claims of Hashim, Abdulla, Mariam. 
Zakrio and Mariam’s two daughters 
Amibai “and” Rabhiabai were settled 
in the following terms: “The parties thereto 
shall be the only persons among whom those 
twelve plots with buildings thereon shall be 
partitioned and at such partition the said 
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Haji Hashim, and Haji Abdulla shall take 
one half share thereof and the said Haji 
Zakrio and the said Mariam shall take the 
other half share of the said parties which 
shall respectively becoma owners thereof 
absolutely ir the same manner as if the said 
property had been partitioned under a decree 
of the Court and the share to bo taken by 
Haji Zakrio and Mariam shall be managed 
by the said Mariam during the minority 
of the sdid Haji Zakrio jointly with any 
person who may be appointed by her on behalf 
of the said Haji Zakrio.” 

It was further provided that Hashim and 
Abdulla were to maintain their grand-mother 
out of the share which came to them and 
Zakrio and Mariam to maintain till marriage 
and pay the marriage expenses of Amibai 
and Rabhiabai out of the share which fell 
to them. The parties thereto iu the passage 
quoted above clearly means Hashim, Abdulla, 
Mariam, Zakrio and Amibai and Rabhiabai, 
daughters of Mariam. Mariam died in 1904. 
Zakrio died after 8 months before the suit 
filed out of which Appeal No. 48 of 1909 
arose. Only two questions were pressed in 
the three appeals in this Court. 

1. Has Mooso auy claim to a share in the 
property. which Zakrio and Mariam obtained 
under the consent decree in Suit No. 71 of 


1895 ? 


2, Have Hashim and Abdalla any claim 
to sharein the said property? 

The answerto the first question appears to 
us to be so clear as to leave no room for argu- 
ment. Mooso separated in 1881 from the joint 
family. He had no interest in the estate of 
Rahimtoola, as it was joint family property — 
nor in the subject-matter of the suit in 1895. 
It is immaterial whether the share obtained 
in the compromise by Mariam was a life- 
estate or an absolute share. If Mariam tosk 
an absolute estate under the compromise of 
1895, then there is n^ reversion but, in case 
she died intestate, an inheritance of her pro- 
perty to Zakrio. IfMariam took only a life- 
estate? under the compromise of 1895, the 
reversion wouldgo to Zakrio, Hashim and 


_Abdulla, and any others who were joint with 


them in 1895 when the partition took piace. 
The error into which the learned Additicnal 
Judicial Commissioner has fallen is one of 
the fact. Masoso had no reversionary rights 


‘to the joint family property after 181 when 


‘he separated from it, 


The compromise of 


- depends 


“Mr. Raymond relies upon the words 
. Same manner as 
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1895 could not, therefore, be said to affect 
or deprive him of rights which he had for 
15 years ceased to have. 

The second question is more ditficult, and 
upon the interpretation of the 
consent decree in Suit No. 71 of 1895. On 
the facts, it matters little whether the decree 
is interpreted as conferring on Zakrio and 
Mariam, a joint and absolute estate or an 
absolute estate as tenants-in-common. The 
sole question is, whether Mariam took an 
absolute estate under the decree. 

Mr. Harchandrai for Amibai relies upon 
the repeated use of the word ‘absolutely’ 
in the portion of the decree quoted above. 
“in the 
if the property had been 
partitioned under a decree of the Court” 
and argues that this qualification limits the 
share which Mariam takes to the share which 


. the Court would have given her if the suit 


had been fought to the finish—which, accord- 
ing to Mr. Raymond’s arguments, would be 
only a life-estate. 

The simple answer to this argument is, 
that ifthe words quoted have the meaning 
and effect which Mr. Raymond suggests, 
the consent decree is indeed a futile docu- 
ment—deciding nothing and only postponing 
the evil day when a decision must be fought 
oat in Court. The consent decree was drawn 
up by a competent Pleader and sanctioned by 
the Court and it ia inconceivable that any 
sich nugatory result can have been intended 
particularly when then as now, the exact 
estate which a widow takes on partition by 
the Court according to law, was the subject 
of much difference of opinion. See Mayne, 
7th Edition, section 621, 

We read the words on which Mr. Raymond 
relies as re-inforcing the word absolutely. 
Hashim and Abdalla as well as Zakrio and 
Mariam take their shares as absolutely as if 
the suit had been contested and the Court 
had decreed it to each of them absolutely. 

Mr. Raymond, suggested but hardly pressed, 
the objection that Hashim and Abdulla could 
not agree to a compromise which consisted 
partly in the transfer by them of a mere 
spes successionis. ‘there are two” answers 
to this, either of which is sufficient. Hashim 
and Abdulla, at the time when the compromise 
of 1895 was come to, were co-parcenrs in joint 
family property out of which Mariam had 
only a right to maintenance. They had 
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certain vested, but undetermined rights of 
ownership in the property, not a mere 
possibility of succession. They obtained 
certain determined vested rights in exchange 
for other undetermined vested rights. Were 
such an arrangement ,void as involving the 
surrender or. transfer of a spes successionis 
no partition would be valid. 

The other answer is, that'when the parties to 
a suit have agreed to certain terms and those 
terms are embodied in a consent decree of the 
Court, which had jurisdiction to deal with 
the matters in suit, the decree until it is 
set aside must be taken to be binding on 
the parties to the suit and cannot be objected 
to on the ground that the Court, if the matter 
had been contested, would|not have passed it. 
Kherajmal v. Datm (1). 

The result is, that Appeal No. 48 of 1909 
js allowed and Mooso must pay the costs of 
Amibai both in this Court and of Suit No. 
963 of 1908 in the Court below. Hashim 
and Abdulla must bear their own costs‘ both 
in Suit No. 266 of 1908 in the Court below 
and in Appeal No. 48 ef 1909 in this Court. 
Suit No. 266 of 1909 must be dismissed with 
costs. 

Appeal No. 51 of 1909 must be dismissed 
with costs. Hashim and Adbulla must pay 
the costs of Amibai both in the Court 
below and in this Court. Mooso must bear 
his own costs both in the Court below and 
in this Court. Suit No. 272 of 1908 must 
be dismissed with costs. 

Appeal No. 52 of 1909 must be dismissed 
` with costs. Hashim and Abdulla must pay 
the costs of Amibai in this appeal. Mooso 
mubt bear his own costs. 

It is, perhaps, necessary to add that in the 
view which we take of this case, it has 
been necessary for us to discuss many of the 
interesting questions oflaw which are dis- 
cussed by the learned Additional Judicial 
Commissioner in his judgment in Suits Nos. 
266 and 272 of 1908. It must not be taken 
that weapprove or differ from the views 
expressed in the judgment, except in so far 
as tkey are expressly dealt with in our ` deci- 


sion. 
Decree varied, 


(1) 32 0. 296; 2 A. L. J. 71; 1 C. L. J. B24; 7 Bom. 


L. R. 1; 9 0,_W, N. 201; £2 I. A. 23. 
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(s. ©. 48. L. R. 276.) 
SIND JUDICIAL COMMISSIONER'S 
f COURT. 
Seconp CIvIL Arrear No. 12 or 1909. 
December 9, 1910. : 
Present:—Mr. Pratt, J. C., and 
. Mr. Hayward, A. J. ©. 
NARAINDAS DIPCHAND—APPELLANT 
Lersus 
H. W. D'CRUZ— RESPONDENT. 

Contract Act (IX of 1872), ss. 16, 19 A—Eworbiiant 
interest—Power of Court to reduce— Undue influence 
Proof—Urgent need of money. 

In order to‘obtain a reduction of the rate of in- 
terest agreed upon in a promissory-note, the defend- 
ant must plead and prove that the contract was 
induced by undue influence, 

Mere urgent need of money by itself is no proof, 
that the obligee was ina position to domizate the 
will of the obligor. 

Sunder Koer v. Rat Sham Krishen, 84 I. A 9; 34 
C. 160; 84 GC." 150; 4 A.L. J. 109; 11 0. W. N. 
249; 5 C. L. J. 106; 17 M. L. J. 43; 9 Bom. L. R. 304; 
2 M. L. T. 75, followed. 

Appeal against the decision of the District 
Judge, Sukkur-Larkana. 

Mr. Isardas Udharam, for the Appellant. 

Mr. Rupchand Bilaram, for the Respondent. 

Judgment.—The plaintiff sued to 
recover principal and interest at the rate of 
60 per cent. on a promissory-note executed 
by the defendant on the 28th September 
1906. The plaintiff admitted a re-payment 
of Rs. 220 before suit and claimed Rs. 735 for 
principal and interest. The lower Court has 
reduced the rate of interest on the promissory- 
note to 12 per cent. and made the amount 
re-payable in annual instalments of Rs. 20. 
The substantive question raised in appeal to 
this Coutb is as to the power of the Court 
to reduce interest. The law on this point 
is enacted in sections 16 and 19A of the 
Indian Contract Act, and under these sections 
the defendant, if he wished the amount of 
interest reduced, could only have attained’ 
that object by pleading and proving that the 
contract was induced by undue influence. 
In money, lendirg cases it has now been 
finally decided by thee Privy Council that 
urgent need of money is not by itself “proof 
that the obligee was in a position to dominate 
the will of the obligor. Sundar Koer, v. 
Rai Sham Krishen (1), though a prior debt 
to the obligee may constitute such proof, see 
illustration © to section 16. Here the 

(1) 24 I. A. 9; 34 C. 150; 4 A. L. J. 109; 11 0. W, 
N. 249; 5 0. L. J. 106 ; 17 M. L. J. 43; 9 Bom. L. R 
804; 2 M. L. T, 75, f 
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defendant, though he may have been, as the 
District Judge has found, in straitened circum- 
stances has not alleged that he was already 
in debt to the plaintiff. Nor has he even 
pleaded that his signature to the promissory- 
note was induced by undue influence. 

The rate of interest in the promissory- 
note, therefore, cannot be dealt with under 
section, 194. Looking, however, to the 
exorbitant rate of interest received by the 
plaintiff we make no order for interest during 
the suit or after the decree. We make 
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the amount payable in the same instalments . 


as ordered by the lower Court. The case is 
a fit one for monthly instalments as the de- 
fendant receives his income monthly. 

We vary the decree of the lower Court 
and direct that the defendant pay the plain- 
tiff the sum-of Rs. 735 and costs of this suit 
in all Courts. The re-payment to be made 
by monthly instalments of Rs, 20. 


Decree varied. , 





(s. G. 4 S. L. R. 278.) 
SIND JUDICIAL COMMISSIONER'S 
COURT. 

Seconp CIvIL ApreaL No. 20 ow 1909. 
December 16, 1910. 
Present:—Mr. Pratt, J. C., and 
Mr. Hayward, A. J. O. 
THAWAR DAS MANGHUMAL— 

` APPELLANT 
Versus 


‘ 


Musammat VANI wipow or GULABSINGH ` 


AND ANOTHER— RESPONDENTS. 

Hindu Law—Widow—Residence, riyht of-—Main- 
tenance—Nature and extent of right-—Possession of 
house for residence—Alienation, effect of. 

The right of residence of a Hindu widow is a right 
to a provision for residence and is included in hor 
general right of maintenance. Like the right of 
maintenance it is an equitable and not a legal right. 

Venkatammal v. Andyappa Chetti, 6 M. 130, dissent- 
ed from. 

Ramanadan v. Rangammal, 12 M. 260, referred to. 

Lakshman v. Satyabhamabai, 2 B. 494, relied 
upon. 

A widow’s residence does not imply aright of 
possesSion of the house or of the partof the “house 
she occupies; for the co-parceners may, from time 
to timo, alter the provision for residence in accord- 
ance with any change in the fortunes of the family, 
and may require her to reside in another house or 
another part of the same house. 

Kakebat v. Khemchand, S.D. 
2 at p. 106, relied upon. 

The right of maintenance (including residence) is 
an oquity binding onthe conscience of fhe ço- 
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parceners, but it may ho defeated by a bona fide 
alienation, that is, an alicnation made for proper 
purposes as for the discharge of family debts or to 
sitisfy claims enforceable against the whole family. 
It cannot be defeated by an alienation which is not 
so justified or which is merely a pretext to shuffle off 
the obligation of maintenance. In the case of an 
improper alienation, the right is enforceable against 
the transferee unless he has takon for value and 
without notice of the right. 

Ramanadan v. Rangammal, 12 M. 260; Ram Kunwar 
v. Ram Dai, 22 A. 326, followed. 


Appeal against the decision of the District 
Judge, Hyderabad. 

Mr. Kimatrat Bhoiraj, for the Appellant. 

Mr. Hirdaram Mewaram, for the Respond- 
ent No. 1. 

Judgment.—tThe plaintiff, who is the 
mother of the second defendant, sues for a 
declaration of her right to maintenance and 
residence in the family house alleging that 
her son-had, without her knowledge, mort- 
gaged it to the first defendant and that the 
first defendant was bringing the house to sale 
in execution of a decree on the mortgage. 

Both the lower Courts have decided in 
favour of the plaintiff and the case comes 
befure us in second appeal by the first defend- 
ant, 

It is suggested in argument before us, that 
the widow’s right of residence stands on a 
different footing to the right of maintenance. 
Sach a distinction was made in the case re- 
ported at Venkatammal v. Andyappa Chetti(1) 
but the soundness of the distinction was 
doubted in the subsequent Full Bench case at 
Ramanadan v. Rangammal (2). In the latter 
case {Muttusami Ayyar, J., who was respons 
sible for the judgmentin Venkutammal v. And- 
yappa Chetti (1), sought to justify it by Jaying 
down two propositions, (1) that the widow's 
right of maintenance was a ms in re attaching 
to the whole ancestral property and (2) that 
the right of residence was esomething more, 
than a real right or jus in re iu the whole an- 
cesiral furd as it attached to the particular 
honse in which the widow resided and was, 
therefore, in the nature of a specific charge. 
The first proposition is a mis statement of the 
jadgmentofWest,J.,in the leading case of Daksh- 
man v. Satyabhamubat (3). That judgment 
makes it very clear that the widow’s right 
is noba legal but an eqnitable right, 2. e, % 
right not binding on the whole world but only 

(1) 6 M. 1380. 

(2) 12 3. 260. 

(3) 2 B. 494, 
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on the conscience of the co-parceners and of 
those who take from them for value with 
notice. No doubt this equity may ripen into 
a legal right when it is reduced to definiteness 
and is charged on the estate by contract or 
decree or when an attachment has been made 
of a particular parcel of the ancestral estate 
for the, widow’s maintenance, but until that 
is done the right is merely an equity. The 
second proposition seems to imply that the 
right of residence being more definite than 
. the right of maintenance is in the nature of 


a specific charge. But the mere definiteness. 


of the claim is not sufficient to convert a right 

of personal demand into an interest in pro: 

perty and the second proposition also pro- 

ceeds on the erroneous assumption that the 

general right of maintenance is a legal 
_ right. 

It seems to us that the correct view: was 
that taken by Batty, J. in Kakebat v. Khem- 
chand (4), viz, that “mere residence in a 
house asa member of a household does not 
imply possession, for, possession requires an 
animus sibi habandi, and that in such circum- 
stances residence is merely permissive. The 
widow has, as against the C-parcangra, & right 
of maintenance which includes a right to a 
provision for her residence. Her residence 
in the.family house is allowed by the co-par- 
ceners in discharge of their duty to maintain 
her. But her residenca doesnot imply aright 
of possession of the house or of the part of the 


“house that she occupies; for the co-parceners , 


may, from time to time, alter the provision 
for residence in accordance with any change 
in the fortunes of the family, and may require 
her to reside in another house or another part 
of the same house. 
The rightof residence is, therefore, a right 
to a provision for residence and-is included 
“in the general “right of maintenance. Like 
the right of maintenance, it is an equitable 
and not a legal right. 


he nature and extent of the right of main- 
tenance is fully discussed in the case of Laksh- 
man v. Satyabhamabai (3). It is an equity 
binding on the conscience of the co-parceners, 
but it may be defeated by bona fide alienation, 
ï. e., an alienation made for proper purposes 
as for the discharge of family debts or to 
satisfy claims enforceable against the whole 
family. It cannot be defeated by an aliena- 


(4) S. D. of the S. S. C. Vol. 2 p. 106, 
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tion which is nob so justified or which ig 
merely a pretext to shuffle off the obligation 
of maintenance. 


the alienee under the same conditions that 
apply to any other equity, č. e., the transferee 
takes subject to the equity unless he has 


taken for value and without notice of the ° 


right. This is the law laid down in Lakshman 
v. Satyabhamabat (3) and now codified in sec- 
tion 39, Transfer of Property Act, which we 
think has been ‘correctly interpreted by the 
Allahabad High Court ‘in Ram Kunwar v. 
Ram Dai (5). : : 

Now, in the présent case it is not alleged 
that the house was ever alloted to the plaintiff 
for her separate maintenance. 
maintenance is, therefore, an equitable one and 
the first question that arises is. whether the 
alienation was a proper one. The lower 
Appellate Court has found as a fact that 


“34 was not and the finding is supported by 


“the admission in the written statement of 
defendant No. 1. The Districts Judge, no 
doubt, remarks that “there was apparently 
no intention to defeat the widow’s claim” as 
-200 feet of the house were excluded from the 
mortgage. But the District Judge has found 
that. tbe area was not adequate for the 
widow's residence and still less for her main- 
tenance. 
was ample property to satisfy the widow's 
claim out of the residue of the estate. The 
house is the only family property. the claim 
for maintenance is enforceable against the 
whole of it—and a wanton alienation of any 
part of the house was, therefore, a fraud on the 
widow. : 

The next question is, did defendant No. 1 
take sabject to the equity and the simple 
answer to that is that the lower Appellate 
Court has found as a fact that he had” notice 
of it. The only defence raised for defendant 
No. lis that the widow has 200 feet of the 
house left for her residence. But itis not 


alleged that this area cf the house ligs been 


all.tted to the widow with her consent in 
satisfaction of her claim to maintenance. 
The widow has a right available not oaly 
against the 210 feet but against the whole 
house and she is, therefore, entitled to the 
decree made in her favour by the lower Ap- 
-pellate Court. ` 


(5) 22 A. 326. 


In the case of an improper - 
_alienation the equity is enforceable against 


Her right’ of 


The case is not one in which there. 


Y 
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We confirm the decree of the lower Appel- 
late Court and dismiss this appeal with 
costs, 

Appeal dismissed. 





(s. c. U. B. R. (1910) F, 61.) 
UPPER BURMA JUDICIAL COMMIS- 
SIONER’S COURT. 

Sivil APPRAL No. Z0 or 1909. 
February 11, 1910. 
Present:—Mr. McColl, J. O. 

MI NGWE ZAN— APPELLANT 
versus 
MI SHWE TAIK—Responpent. 

Evidence Act (I of 1872), ss. 41, 110 —Succession Act 
(X of 1865), s. 242—Civil Procedure Cođe (Act XIV of 
1882), s. 18—Question of status decided by Probate 
Court—Power of Civil Court to go into question in 
regulär swit—Burden of proof—Regular suit against 
administratriw—Person in lawful possession. 

A question of status decided in proceedings under 
the Probate and Administration Act can be gone into, 
again in a regular suit. 

A judgment of a Probate Conrt is conclusive 
proof that the person to whom Letters of Adminis- 
tration or Probate have been granted has been clothed 
with the powers aud the responsibilities of the 
deceased and of nothing else. 
~ Barrs v. Jackson, 1 Ph £82; 14 L. J.. Ch. 433; 9 Jur. 
609; 65 R.R. 457; Kanhya v. Radhachurn, 7 W. R. 338; 
Ma Hnyin v. On Guing, U. B. R. 1902—03, II Prob. 
& Ad..p.1, relied upon. 

Ma Gaung v. Nywn, Civ. App. No. 227 of 1904; 
followed. 

Where a person is in lawful possession of an estate 
it is for any one who disputes his right to prove that 
he is not the owner. . 

A, as the widow of B., applied for Letters of 
Administration to his estate. Her statns was denied 
by his relation C.,but the Probate Court held that A, 
was B.’s widow and granted her Letters of Ad- 
ministration, C. then brought a Civil suit for the 
property of B. on the ground that A. was not B.’s, 
widow: 

Held, that the burden of proving that A. was not 
the widow of B., was on O, A. had by virtue of the 
Letters of Administration granted to her as adminis. 
tratrix delivered to herself claiming as sole heir the 
residue of the estate. She was, therefore, in lawful 
possession. 

Mr. 0. G. 8. Pillay, for the Appellant. 

Mr.eJ. C. Chatterjee, for the Respondent. 

Judgment.—On the death ot Manng 
Ba Ya, one Ma Pwa Saing claimed to 
administer his estate as an adopted daughter, 
Her application was opposed by the plaintiff. 
respondent, Ma Shwe Taik, who claimed 
as niece ard adopted daughter, and by the 
deferdant-appellant, who claimed to be 
Maung Ba Ya's widow. Ma Pwa Saing’s 
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application was dismissed and it was held 
that the defendant-appellant was Maung Ba 
Ya’s widow, and Letters of Administration 
were granted toher. This finding, and the 
order based on it, were confirmed by this 
Court on appeal. Final orders were passed 
on the 17th April 1907. 

On the 26th February 1908, that is, con- 
siderably more than a year after Letters had 
been granted to the defendant-appellant, 
the plaintiff-respondent applied for per- 
mission to. sue in forma pauperts for the 
whole of the estate, on the ground that the 
decision that the defendant-appellant was 
Maung Ba Ya’s widow was wrong, and that 
she (plaintiff-respondent) either as niece or 
as kittima daughter was the sole heir. The 
issue whether tke defendant-appellant jis 
Maung Ba Ya’s widow or not has beon tried 
again on the merits and decided against her, 
and she has been ordered to make over the 
whole of the estate to the plaintiff-respond- 
ent, 

This is an appeal against that decree. 

I at first had some doubt as to whether the 
judgment in the administration proceedings 
was not conclusive proof under gection 41, 
Evidence Act, that the defendant-appellant 
was Maung Ba Ya’s widow. It seemed to 
me that as it was necessary in such pro- 
ceedings to decide the status of the applicant, 
and as the Probate and Administration Act 
provided for the issue .of citations in order 
that all interested parties might have an 
opportunity of contesting the application, 
there could be no possible advantage in 
permitting the question of the applicants 
statuts to be fought out again in a regular 
suit, and that the remedy of an interested 
person who had not been madea parly to 
the administration proceedings lay in an 
application to revoke the Laters or Probate, 
on the ground that proper citations had not 
been issued or on the ground of fraud. ıt 
also seemed to me that to permit a question 
of status which had to be determined in the 
administration proceedings to be fought out 
again ina regular suit, would be contrary 
to the very principle on whick section 41, 
Evidence Act, is said to be founded, namely, 
that public policy requires that matters of 
social status should not be left in continual 
doubt. Further, it appeared to me that the 
expression “legal character” mest include 
wife-hood and widow-hood from the fact that 
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a Matrimonial Court is included amongst 
the Courts, to the judgments of which the 
section relates. 

In Ma Gaung v. Ma Nyun (1) it was held 
that a question of status decided in administra- 
tion proceedings could be fought out again in 2 
regular suit. But the ground of that decision 
was that proceedings under the Probate and 
Administration Act were nota suit, and that, 
therefore, section 13 of the Civil Procedure 
Code of 1882 did not apply. Moreover, the 
opinion expressed by Mr. Irwin was really 
an obiter dictum, because what he had to 
decide was, whether a question of status 
decided in proceedings under the Lunacy Act 
could be fought out again ina regular suit, 
and, of course, section 41, Evidence Act, had 
no application and was not referred to. 

Since then it has been held by this Court 
in more than one case that a question of 
status decided in proceedings under the 
Probate and Administration Act can be gore 
into again in a regular suit, but the decisions 
appear to have been based on the wording of 
section 13 of the Civil Procedure Code, 1882, 
(section 11 of the present Code), and not on 
that of section 41, Evidence Act. Had the 
procedure prescribed under the Probate and 
Administration Act been summary, there 
would have been very good reasors for 
denying finality to the judgment of a Probate 
Court, but it is prescribed in section 83 that 
the procedure to be. adopted when there is 
contention, is to be as far as possible that pres- 
cribedfor a suit and ordinarily, when thestatus 
of the applicant is denied, the questicn is 
fought out-at great length. It seemed to me 
that to allow it to be fought out again would 
only encourage useless and costly litiga- 
tion. 

But it is not for me to say what I think 

sought to be the daw. The question is, what 
the Legislature intended the law to be. 

Previous to 1871 it was frequently held by 
the High Courts of India that a decision by a 
competent Court of a question of slatus was 
binding on allthe world. In Barrsv. Jackson (2), 
the leading case in England, it was held that 
a question of legitimacy decided by a Court of 
Prokate could be re-opened ina regular suit. 
From the report of the Select Committee ap- 


pointed to consider the Bill to intrcduce the 
(1) Civ. App. No. 227 of 1904. 


(2) 1 Bh. 582; 14 L. J. Ch. 433; 9 Jur. 609; 65 R. 
R, 457. 
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Evidence Act of 1871, it appears that section 
41 was based on the judgment of Sir Barnes 
Peacock in Kanhya Lall v. Radhachurn (8). 
After a consideration of his judgment I have 
no doubt that it was the intention of the Legis- 
lature to adopt the law laid downin Barrs v. 
Jackson (2) and that the expression “legal 
character” in section 41, Evidence Act, when 
it has reference to a judgment of a Court of 
Probate, means the status of an Administra- 
tor or Executor and that only, though when 
it bas reference to a Matrimonial Court it 
includes wifehood and widowhood, and that 
a judgment of a Court of a Probate is conclu- 
sive proof that the person to whom Letters 
or Probate have been granted has been clothed 
with the powers and the responsibilities of 
the deceased and of nothing else, and that a 
question of status decided by a Court of Pro- 
bate can be raised again. This is in. accord- 
ance with section 242 of the Indian Succes- 
sion Act, which, however, was enacted some 
years before the Evidence Act of 1871 became 
law. This also appears to be the interprete- 
tion which the Indian High Courts have put 
upon section 41, Evidence Act. 

I am, therefore, of opinion that the learned 
Additional Judge was right in trying the jis- 
sue whether the defendant-appellant was 
Maung Ba Ya’s widow again. But the de- 
fendant-appellant was not in the same -posi- 
tion in this snit as she would have been in, 
had the issue never been decided in her 
favour. 


It was pointed outin Ma Hnyin v. Ma On 
Gating (4) that a person claiming to be an heir 
to an estate could not sue the administrator for 
partition, but that, when the estate had been 
administered and the residue after the pay- 
ment of debis and expenses had been distri- 
buted to those claiming to be heirs to the es- 
tate, he could follow his share of the estate 
in their hands. It is not clear whether the 
deferdant-appellant has exhibited in Court 
the account prescribed by section 98, Probate 
and Administration Acts of the manner in 
which she has disposed of the estate, Butshe 
has apparently taken the residue of the estate 
herself ar sole heir, and the suit was brought 
against her personally and not as adminis- 
tratrix. Otherwise, the suit would be bad ab 
initio. 

(8) 7 W. R. 338. 

(4) U. B. R. 1602—08, II Prob. & Ad. p. 1. 
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The defendant-appellant, therefore, by 
virtue of the Letters of Administration grant- 
ed to her, has as administratrix delivered 
to herself claiming assole heir the residue 
of the estate. She is, therefore, in lawful 
possession and it is for any one, who disputes 
her right, to prove that she is not the owner. 

The learned Additional Judge of the 
District Court apparently placed the burden 
of proving her marriage with Maung Ba Ya 
upon the defendant-appellant, and it has 
been strongly urged in this Court that it lay 
heavily upon her to provethe marriage. 
This contention is clearly wrong. The de- 
fendant-appéllant was in lawful possession 
and under section 110, Evidence Act, it lay 
npon the plaintiff-respondent to prove not 
merely that she was Maung Ba Ya’s adopted 
daughter or niece but that she was entitled 
to inherit, and to prove that she had to 
prove that the defendant-appellant was not 
Maung Ba Ya’s widow. 

Had the burden of proof bean on the 
other side, I should have been unable to hold- 
that the view taken of the evidence adduc:d 
by the defendant-appellant was clearly 
wrong, though I think that the part which 
she took immediately upon Maung Ba Ya’s 
death, and the fact that the plaintiff-re- 
spondent allowed her to remain in possession 
of Maurg Ba Ya’s house without immedi- 
ately asserting her rights are very strong 
points in her. favour. 

But the question for decision is, whether 
the plaintiff-respondent proved that the 
defendant-appellant was not Maung Ba Ya’s 
wife. g 

She is said to have been bought by Maung 
Ba Ya as a slave, and to have remained on 
in his house after the annexation as a servant. 
The presumption of continuity does not arise 
on account ofthe death of Maung Ba Ya's 
wife, Ma Kye Hmon. In an English house- 
hold—in England—there would be nothing 
extraordinary in a female servant continuing 
to serve her master after her mistress’s 
death, and no adyerse conclusions would 
be drawn from this fact alone. But from 
what I know of Burmese customs such a 
female servant would be in a very equivocal 
position, and adverse conclusions as to her 
relations with her master woald be drawn, 
and in the present case I do not think that 
Maung Ba Ya’s age would make any differ- 
ence, 
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The defendant-appellant’s case in fact 
was that, owing to her equivocal position 
after Ma Kye Hmon’s death, she told Maung 
Ba Ya that she must leave him, and that 


‘he promised to marry her in order to 


prevent her from doing so, and that he did 
marry her. She was at that time treated 
as more than a servant, as she took her 
meals with Maung Ba Ya, and there is 
nothing improbable in her story. Moreover, 
the question is not whether her story is 
probable or not, but whether the plaintif- 
respondent has proved it to be false. 

The evidence adduced by the plaintiff- 
respondent is entirely negative, and is to 
the effect that, neighbours who might be 
reasonably expected to know of the 
marriage, if a marriage had taken place, 
had heard nothing of it. In estimating 
the value of this evidence the fact that 
Maung Ba Ya was an old man and was 
not likely to have a ceremonial wedding, the 
ease with which Burman Buddhist ecndaunggyis 
can marry, and the short space of time in 
which there could be any repute, have to be 
taken into consideration. The principal 
witnesses for the plaintiff-respondent are 
Maung Shwe Daing and Maung Shwe Kan, 
and the rest of the evidence can hardly be 
said to have any value. Maung Shwe Daing 
is a near neighbour, and Maung Shwe Kan 
says that he lived in Maung Ba Ya’s house 
from the time of Ma Kye Homon's death 
until that of Maung Ba Ya. They both state 
that the defendant-appellant never slept 
with Maung Ba Ya. On this point Maung 
Shwe Daing appears to have gone beyond 
the mark, because he did not continuously 
sleep at Maung Ba Ya’s house until some 
twenty days before his death, and therefore, 
was notin a position lo know. Maung Shwe 
Kan is, to a certain extent, contradicted by 
his own brother, Maung Shwe Than, and 
he appears to be biased in favour of a pougyi, 
U Oktama, who also claimed the estato and 
who has given evidence on behalf of the 
plaintiff-respondent, and his evidence js 
consistent with that of the doctor who 
attended Maung Ba Ya in his last illness, to 
the effect that the defendant-appellant 
rubbed medicine all over Meung Ba Ya’s 
body, including his private parts, a task 
which wonld not be performed by a female 
other than a wife, at any rate it there were 
males present in the house, as there Wero, 
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and it would be, in my opinion, unsafe to rely 
upon his evidence in the face of the admitted 
facts, that immediately upon Maung Ba Ya’s 
death the ` defendant-appellant borrowed 
money to help to defray the expenses of the 
funeral, not clandestinely but openly, and 
remained in possession of the house and took 
charge of Maung Ba -Ya’s affairs without any 
opposition on the part of the plaintiff- 
respondent, who was in the house at the 
time. The defendant-appallant appears to 
have done everything both before and afier 
Maung Ba Ya’s death which could be expect- 
ed of a wife, and Maung Shwe Kan’s evidence 
that she never slept with him is;in my opinion, 
untrustworthy considering the other evidence. 

The fact that Maung Ba Ya entrusted 
Rs. 900 to Maung Shwe Daing and not to 
the defendant-appellant before his death 
has been relied upon by the plaintiff-respond- 
ent. But there is no evidence as to the 
precise date on which it was entrusted to 
Maung Shwe Daing. The latter states that 
the money was eutrusted during Maung Ba 
Ya’s illness. Butitis not clear what this 
means. Maung Ba Ya apparenily took to his 
bed some 20 or 25 days before his death, 
but he is described as having been more or 
less ill from the date of Ma Kye Hmon’s 
death. i f 

I think it probable that the Additional 
Judge came to the conclusion that he did 
come to, owing to his having misplaced the 
burden of proof. I am of opinion that the 
plaintiff-respondent failed to prove that the 
defendant-appellant was not Maung Ba Ya's 
wife, and J, therefore, reverse the decree of 
the District Court and dismiss the plain- 
tiff respondent’s suit with all costs. 

Appeal allowed. 





(s. c. 18 C. L. J. 505.) 
° CALCUTTA HIGH COURT. 
APPLICATION FOR LEAVE TO AFPEAL TO THE 
Privy Councit. 
No. 15 or 1910. 
; March 7, 1911. 
Present:—Mr. Justice Mookerjee and 
Mr. Justice Caspersz. : 
BENOY LAL ROY CHOWDHURY anp 
OTHERS—PLAINTIFFS—PETITIONERS | 
VETSUS 
KAMADUAPATI BANERJEE AND ANOTHER 


— DEYENDANTS— OPPOSITE Party. 
Civil Procedure Code (Act V of 1908), s, 110—Privy 
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Council, Appeal—Pecuniary valuation—Foreclosure 


suit—Subject-matter. 

In a suit to enforce a mortgage security, where the 
proceedings are entirely in rem and it is not sought 
to make the mortgagor presonally liable, the value of 

_ the subject-matter in dispute is the amount claimed, 
when such amount falls short of the value of the 
mortgaged property, while it isthe value of the 
mortgaged property when the amount due under the 
mortgage exceeds the value of the property. : 


Application for leave to appealto the Privy 
Council. i 

Babus Jogesh Chandra Roy and Brojo Lal 
Chakravarti, for the Petitioners. 

Babus Dwarka Nath Mitler and Shib 
Chandra Palit, for the Opposite Party. 

Judgment.—this is an application 
for leave to appeal to His Majesty in Council 
against the decree of this Court in a suit for 
foreclosure -of a mortgage security. The 
question in controversy is, whether the 
amount or value of the subject matter of 
the suit inthe Court of first instance was 
-Rs. 10,00C or upwards, and whether the 
amount or value of the subject-matter in dis- 
pute on appeal to His Majesty in Council is- 
the same sum or upwards. 

The principal amount secured by the mort- 
gage was Rs. 7,000. The suit was brought 
for the recovery of a sum far in excess of 
Rs. 10,000 but as the suit was for fore- 
closure and there was no claim for a personal: 
remedy against the mortgagor (which had 
been extinguished by limitation before the. 
action was commenced) the only sub- 
-stantial relief which the plaintiffs could ob- 
tain in the suit as framed, was to recover 
possession of the property from the hands of’ 
the mortgagor. Under these circumstances, 
the subject-matter ofthe suit, in cur opi- 
nion, was so much of the mortgaged pro- 
perty as the plaintiffs claimed to foreclose. 
Tt is beyond controversy that in a. suit to 
enforce a mortgage security, where the prc-- 
ceedings are entirely in rem and ihe mort- 
gagor is not sought tobe made personally 
liable, the value of the . subject-matter in 
dispute is the amount claimed, when such’ 
amount falls short of thg value of the mort-' 
gaged property, while itis the value ef the 
mortgaged property when the amount due 
under the mortgage exceeds the value cf the 
property. lf we look at tbe substance of the 
matter, itis plain thatin the former case, 
the subject of the suit is not the property 
itself, hub only the right to make it avail- 
-able for the realization of the debt, tke 
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amount of which determines the value, while 
in the latter case, as the subject-matter is 
merely the right to make the property 
available- for the debt, so far as it will 
suffice, the value of the property becomes the 
determining factor; Janki v. Badri (1), Kubatr 
v. Atma (2), Krishnama v. Srintcasa (3) and 
Phul Kumari v. Ghanshyam (4), where the 
distinction mentioned was recognised by the 
Judicial Committee. Bat we must add that 
‘there is no force in the contention of the 
respondents that as Oourt-fees have to be 
paid on the plaint according to the principal 
money secured, under section 7, clause 9 of 
the Court Fees Act, the amount of the 
principal determines the value of the subject- 
matter for purposes of jurisdiction ; this view 
is negatived by section 8 of the Suits Valuation 
Act, 1887, | 
In the case before us, the respondents 
contend that the value of the property sought 
to be foreclosed is under Rs. 10,000 and that, 
consequently, the case does not fall within 
section 110 of the Code. In our opinion, if 
the value of the property is esfablished to be 
less than Rs. 10,000, the appellants, upon 
the principles just explained, are not entitled 
_ to leave to appeal to His Majesty in Council. 
We are not prepared, however, upon the 
materials placed before us to hold that the 
value of the property is less than Rs. 10,000: 
No doubt, so far back as the 12th March 
1910, the respondents filed an affidavit in 
which it was stated that the value is less than 
Rs. 10,000, and the appellants have, up to 
the present time, omitted to put in an affidavit 
in answer ; but they explain that they 
misapprehended the true scope of section 110 
of the Code, and did not consider it necessary 
to go into the question of value, because they 
were advised, erroneously as it now turns 
out, that as the claim was valued at more 
than Rs. 10,000, in the Court of first instance, 
and also on appeal to this Court, they were 
entitled as'of right to leave to appeal to His 
Majesty in Council against the decree of this 
Court which: had gubstantially varied the 
decree*of the original Court. This appears 
to us to be a reasonable explanation, 


(4) 2 A. 698, 

(2) 5 A. 332. 

(3) 4 M. 339. 

(4) 85 0. 202 (P.O); 7 C. D. J. 36; 12 0. W. 
N. 169: 10 Bom. L. R. 1; 5 A. L. J. 10; 17 M. L. J. 
681 ; 2 M.L. T, 506; 14 Bur. L. R. 4l. š 


Although, therefore, we hold that the ap- 
pellants are not entitled to leave to appeal, 
uvless they can establish that the value of 
the property sought to be foreclosed is 
Rs. 10,000 or upwards, we think they ought 
to have an opportunity to do so. We grant 
them two weeks’ time to put in an affidavit. 
The respondents will be at liberty to file a 
counter. affidavit. 





(s. c. U. B. R. (1910) I, 66.) 
UPPER BURMA JUDICIAL COMMIS- 
SIONER'S COURT. 
Seconp Civit Appeat No. 167 op 1910. 
i December 21, 1910, 
Present:—Mr. Shaw, J. C. 
NGA PO TUN axb OTHERS— Å PPELLANTS 
versus 
MI THET PON—Responppyy. 

Civil Procedure Code (Act Y of 1908), ss. 11, Exp. 
IV, 47—Application in execut ton— Regular suit— Decree 
for trees—E-xcess trees in possession of decree-holder— 
Suit for recovery of excess trees not barred— Pleadings 
—Practice— Amendment of plaint—Contradiction 
Raising an objection by Court. 

If execution proceedings are still going on, it is not 
material whether the party dissatisfied by an order. 
in execution applies expressly under section 47, Civil 
Procedure Code, or purports to bring a regular suit 
provided the Court is the same. 

To admit of an application under section 47, the 
decree must be capable of execution and must be 
still in course of execution. 

If an application has been made under section 47 
and disposed of, the decision is res judicata and on 
that ground a subsequent suit will be barred. 

Nga Kye v. Mi E. Me, U. B. R. 1897-1901, II 249. 
Fakruddin Mahomed Ahsan v. Official Trustee of 
Bengal, 10 O. 588;. Nga Sa Gyi v. Ye Ban, U. B. R. 
1904-06, II, C. P. 36, referred to, 

For Exp. IV, of section 11, Civil Procedure Code 
to apply, the claim must have been within tho 
knowledge of the person making it, during the 
previous proceedings. _ 

Manekbai v. Virchand, 9 Bom.L.R. 1020, referred to. 

A decree for possession of trees wag executed. 
The judement-debtor subsequently found that there 
were excess trees in possession of the decree-holder, 
The former consequently brought a regular snit for 
the recovery of the excess trees. It was alleged 
thatthe judgment-debtor was not aware of the fact 
till the execution proceedings had closed and -the 
time for an appeal from or a review of the final order 
in execution was past: 

Held, that the suit was not barred by section 47 
of the Civil Procedure Code. 

Where a plaint has been amended, the suit cannot 
be dismissed on the ground that the amended plaint 
puts forward a new case, if there is no irrecon. 
cilable contradiction between the allegations in 
the original plaint and the allegationsin the amended 
plaint, 
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An Appellate Court should not take the objection 
that the amonded plaint put forward a new case 
ofits own motion, nor should it decide the point 
without giving the plaintiff an opportunity of 
explanation. - 

Mr. C. G. S. Pillay, for the Appellants. 

Mr. J. O. Ohatteriee, for the Respondent. 

Judgment.—0On the 23rd June 1908 
plaintiffs-appellants sued (in Civil Regular 
No. 4 cf 1908 of the Sub- Divisional Court) to 
recover cartain palm-trees, which defendant- 
respondent, as they alleged took possesion 
of in excess of the number she was entitled 
to under the decree in Civil Regular No. 4 
of 1904, (executed in Execution Case No. 4 
of 1905, and subsequent Execution Cases) 
of the same Court. The original plaint 
omitted to state when the defendant-respond- 
ent took possession, whether ab the time 
of delivery by the Bailiff, or afterwards, it 
only said that now when plaintiffs-appel- 
lants came to count the trees they found 
that defendant-respondent had taken too 
many. In his preliminary examination 
plaintiff-appellant, Po Tun, said that 
defendant-respoudent took the trees at the 
time of delivery ( * * *) by the Bailiff 
under the order of the Appellate Court, the 
plaint was amended, and a re-trial ordered. 
In the amended plaint plaintiffs-appellants 
said that the Bailiff delivered the correct 
number of trees, and that defendant-respond- 
ent took the excess afterwards. 

The Sub-Divisional Court on the re-trial 
gave plaintiffs-appellants a decree, dis- 
tinguishing the case from Ngu Rye v. Mt E 
Me (1) on the ground of the alleged taking 
having been after the delivery by the Bailif. 

The District Court on appeal reversed 
that decision and dismissed the suit, holding 
that the amended plaint put forward a new 
case, and that plaintiffs-appellants must be 
held to that originally made in the previous 
*proceedings. © 


Before meit is contended on behalf of 
defendant-respondent that the suit was not 
maintainable. Fakruddin Mahomed Ahsan v. 
Official Trustee of Bengal (2) is relied on. 


The lower Courts do not seem to have 
noticed two points which are not referred 
to in Nga Kye’s case (1); but are dealt with 
in Nga Sa Qyi v. Ye Ban. (3) 

(1) U. B. R. 1897-1901, II, 249. 


(2) 10 O. 538. 
(3) U. B. R. 1904-06, IT, Civ. Pro. 36. 
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(1) If the execution proceedings are still 
going on, it is not material whether the dis- 
satisfied party applies expressly under sec- 
tion 47, Civil Procedure Code, or purports 
to bring a regular suit, provided the Court 
is the same. This, as the authorities cited 
in Nga Sa Gyiv. Ye Ban (3) show, was held 
under the old Code, and now clause (2) of 
section 47 makes express provision for mis- 
takes of the kind. Here the Court was 
the same, as already stated. Hence no valid 
objection could be taken to the present 
suit merely because it was calied a regular 
suit. 

(2) To admit of an application under sec- 

tion 47 the decree must be capable of exe- 
cation, and must be still in course of 
execution, This is what was declared in 
Fatruddin’s case (2). I may add a third 
point. If an application has been made 
under section 47, and disposed of, the deci- 
sion is res judicata, and on that ground a 
subsequent regular suit will be barred. 
. I have referred to the three decisions cited 
in Nga Kye’s case (1), and I find that two 
of them were cases of the last-mentioned 
kind, in which a previous application had 
been made under section 11 of Act XXIII of 
1861 or section 244 of the Code of 1882 
corresponding to section 47 of the present 
Code, and had been disposed of. 

The third was one where there had been 
no such application, but apparently the pro- 
perty was made over in the course of exe- 
cution proceedings. It was held that the 
dissatisfied party ought to have applied 
(under section 11 of Act XXIII of 1861), 
and not having done so could not bring a regular 
suit, Apparently, the execution proceedings 
were at an end when the suit was brought, 
but the report does not clearly say that they 
were. The judgment, however, seems to 
assume that the bar holds good even after 
the execution proceedings have closed, and 
that in all circamstances. 

This isa very difficult question, also de- 
pending, apparently, on the ruleof res 7udicata 
applied to the case where an objection was 
not but might or ought to have been raised 
in the previous proceedings. In the present 
case the execution proceedings: were vety 
troublesome. It was only on the 13th March 
1908, just a little over three months before 
the institution of the present suit, that the 
firal order seems to have been passed (see 
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Execution-Case No. 6 of-1907). It is not 
impossible that the execution proceedings 
were still incomplete then, bat as far as I 
can gather from the proceedings before me, 
that was the final order, and, if so, ib was 
no longer possible for plaintiffs-appellants 


at the date of suit to` make an application- 


under section 244, Civil Procedure Code, 
1382 ; and it was also tov late to appeal from 
or apply for review of the order Snally clos- 
ing the execution proceedings. Suppose, as 
they alleged, that plaintiffs-appellants did 
nob become aware of defendant-respond- 
ent’s taking possession of more trees than 
the Bailiff made over to her, till, say, within 
a week of the date of institution of the present 
proceedings, what is to prevent them from 
bringing a Regular Suit? 

The iaw of limitation gives them ‘twelve 
years to sue, under ordinary circumstances, 
for immoveable property of which they have 
been wrongfully dispossessed. 

Even if the Bailiff had made over the 
excess trees by mistake, I cannot see why 
plaintiffs-appellants should be barred, if 
they were not aware of the fact till the exe- 
cation proceedings had closed, and the 
time for an appeal from or a review of the 
final order in execution was past. For Ex- 
planation IV of section 11,.Civil Procedure 
Code to apply, ‘the claim must have been 
within the knowledge of the-person making 
it during the previous proceedings.—See 
Amir Ali and Woodroffe’s Civil Procedure 
Code, notes to sections l1—14, on page 119, 
from Manekbai v. Virchand (4). 

But I do not find that plaintiffs-appel- 
lants ever alleged the Bailiff to have made 
over the excess trees. It is not clear to 
me that there is any really irreconcilable 
contradiction between their allegations in the 


first proceedings and their allegations after. 


the remand. They were not required by 
the Court at first to give precise details. 
The lower Appellate Court also seems to have 
taken this objectiog of its own motion and 
to have decided on it without having giver 
the plaintiffs-appellants an opportunity of 
explanation. 

“1 set aside the decree of the lower Appel- 
late Court and remand the case for the 
appeal to be disposed of on its merits. Costs 
will abide the final result. A certificate 


(4) 9 Bom. L. R. 1020, 
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under section 18, Court Fees Act, will bo 
granted. Case remanded. 


(s. c, U. B. R. (£910) I 69.) 
UPPER BURMA JUDICIAL COMMIS- 
; SIONER’S COURT. 
Civit Arrear No. 143 or 1910. 
November 11, 1910. 
Present:—Mr. Shaw, J. Q. 
NGA PWE-—APPELLANT 
versus 
MI CHAN THA—Rmusponpenr. 
Administration, letters of —Probate and Administration 
Act (V of 1881), scope and object of —Question of title 


—Effect of grant of Letters—Power of Court to give 
possession of properly. 


It is not necessary, in proceedings under the 
Probate and Administration Act on an application for 
Letters of Administration, to decide what the estate of 
the deceased ccnsisted of. 


Questions of title can only be determined ina 
regular suit. 

The fact that a Court has granted Letters to a 
person does not authorizé it subsequently to give him 
possession of any property. The grant of Letters of 
Administration does not, without further proceedings, 
entitlethe grantee to possession. Except in regard 
to the exhibition of an inventory and the revocation 


of Letters, the Court becomes functus officio after 
the grant. 


Laung Ye Gyan v. Ma Hmi, 1 L. B. R. 155; Karim 
Buz v. King-Emperor, 2 L, B. R. 16L; Mi Pwa v. Mt 
Thein Yon, 4 L. B. R. 287, followed. 


Mr. O. G S. Pillay, for the Appellant. 

Judgment.—This purports to be an 
appeal under section 86, Probate and 
Administration Act, against an order made 
by the District Court under that Act. The 
order, as will appear further on, was not 
in reality one contemplated by the Act. 
But I donot think that fact renders an 
appeal inadmissible. The Judge appears to 
have thought that the order was one which 
he had power to make as subsidiary to the 





-grant of Letters 


Respondent, under an appellate order of 
this Court, obtained Lettersof Administration 
to the estate of Mi Min Thet, deceased. 
After that, respondent, or rather her 
husband, Aung Hla, on her behalf ap- 
plied to the District Court to be pab in 
possession of a house which she alleged 
to be parb of the estate, and which 
he represented to be unoccupied and in 
danger of destruction by fire. The District 
Court thereupon made the order in question 
authorizing Aung Hla to take possession. Jt 
did this without notice to the other side, 
without any sort of inquiry, and without 
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considering whether -it had jurisdiction in 
the matter. : 

In acting ew parte the learned Judge con- 
travened a fundamental rule, which can hard- 
ly ever be departed from in judicial proceed- 
ings,— Audi ‘alteram partem.” 


The natural result was that ‘no’ sooner 


was effect given to the order than 
appellant came forward with a petition 


objecting to it and praying that jt might be , 


set aside. 

The order which the District Judge 
passed on this application shows that he 
misconceived the meaning and effect of 
this Court’s order in appeal, and also the 
whole scope and object of proceed- 
ings under the Probate and Administration 
Act. : ` 

These are well explained and exemplified 
“by Sir Charles Fox in three Lower. Burma 
cases—Maung Ye Gyan v. Ma Hmi (1); 
Karim Bug v. King-Empercr (2) and Mi 
Pwa v. Mi Thein Yon (8). lt was not 
necessary, in the proceedings under the 
Probate and Administration Act on respond- 


ent’s application for Letters, to decide what 


the estate consisted of. Questions of title 
could only be determined in a regular case. 
The remarks about the gift of the house in 
the appellate order of this Court, therefore, 
did not finally decide the question of the 
gift or give respondent a right to possession 
of the ‘house. 


Again, the fact that the District Court 
had granted Letters to respondent did not 
authorize it subsequently to give her posses- 
sion of any property. For the reason just 
explained, the grant of letters did not, with- 
out further preceedings, entitle her to pos- 


„session; and, except in regard to the exhibi- , 


etion of an investory and tke revocation of 
the Letters, the Court was funclus oficio. “In 
making an order that respondent, orrather 
her husband, Aung Hla, should take posses- 
sion of the house the Court was acting entire- 
ly without jurisdiction, . j 


Jt appears that respondent has since in a 
regular suit established her right to the house 
and other property either as administrator 
to the estate or as heir of the deceased, 
and ihe appellant, therefore, has nothing 

(1) 1b. B. R. 155. 

(2) 2 L. B. R. J61. 

(3) 4L. B.R. 257. 
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substantial to gain from a reversal of the 
order now in question. i 
But it is clear that that order cannot on 
any ground be sustained, and I must, 
therefore, set it aside. Respondent will pay 
appellant’s costs in this Court—one gold 
mohur. : 


(s. c. U.B.R. (1910) T, 75.) 
UPPER BURMA JUDICIAL COMMIS- 
SIONER’S COURT. 

Civit Revision No. 62 or 1910. 
December 21st, 1910. 
Present:—Mr. Shaw, J. C. 

NGA TOK—Apptutcant 


versus 


- SUBRAMONIAN CHETTY—Rxesponpenr. 


Civil Procedure Code (Act V of 1908), O. XXI, rr. 58, 
62—Mortgaged property—Mortgagee in possession— 
Attachment us mortgagee’s property—Claim by mort- 
gagor—Position of mortgagee—"On account of or in trust 
for’ —“‘As his property”. 

A claim under rule 58, Order XXI, may be made 
by a person who has an interest in the property 
although he is not in possession, 

A mortgagee in possession is in possession “on 
account of or in trust for” the mortgagor, to the 
extent of the mortgagor's interest. The property is not 
in the mortgagee’s possession “as his own property” 
but partly on nis account and partly on account of the 
mortgagor. : - 

Nga Kye v. Po Min, U. B. R.] 1904-06, IT, Sub-Mort- 
gage 1, referred to. ` : 

Where mortgaged property in possession of a 
mortgagee is attached as his property and the mort- 
gagor prefers a claim against the attachment, the 
claim should be investigated and the property 
released from attachment to the extent of the mort- 
gagor’s interest. 

So far as the interest of thé ownor and mortgagor 
is concerned, the property is not liable to attachment, 

Monmohiney Dassee v. Radha Kristo Das, 29 C. 543; 
Hamid Bakhut Mazumdar v. Buktear Chand Mahto, 
14 C. 617; Sheoraj Nandan Singh v. Gopal Suran 
Narain Singh, 18 C. 290, distinguished, 

Kumarappa Chetti v. Nga Pyi, U. B. R. 1904-06, IT, 
Civ. Pro. 18, relied upon. : 

Quere:—Whether a mortgagee in possession is 
actually a trustee. ‘ 

Lali Das v. Jamal Ally, 9 W. R. 187; Jogendronath 
Mullick v. Raj Narain, 9 W. R. 489; Kullyan Dass v. 
Sheo Nundun Pershad Singh, 18 W. R. 65, refered to. 

Mr. 0. G. S. Pillay, for the Applicant. 

Mr. R. G. Aiyangar, for the Respondents. 

e udgment.— Respondent in execution 
judgment-debtor, | 
Nga Hlwa, atiached certain land in his 
possession. 

Applicant applied for removal of the 


attachment on the ground that he was the 


Ne 
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owner, and Nga Hlwa morely in poszession as 
mortgagee, 

The Sab-Divisional Court summarily dis- 
missed the application, saying: “The land is 
admittedly in possession of jndgaient-debtor. 
The remedy of Maung Tok is, therefore, 
by regalar suit for redemption and nob by 
suit (sic) for removal of attachment.” 

The learned Judge in this order apparent- 
ly bewildered himself by speaking of a (mis- 
cellaneous) application for removal of attach- 
ment as a suit, and lost sight of Order 
KAT, rule 63, which expressly provides that 
when a (miscellaneons) application for 
removal kas been disposed of, the unsuc- 
cessful party may “institute a suit to 
establish the right which he claims to the 
property, but subject to the result of such 
suit if any, the order” (in the Miscellaneous 
proceedings) “is conclusive.” 

Butitis not intelligible how the Judge 
came to think that applicant’s remedy was 
by a suit for redemption. 

Before me it is contended for applicant 
that the Sub- Divisional Court’s order was 


marked by illegality or material irregu- 
larity, it being the duty of the Court 
‘to allow applicant an opporcunity of 


establishing the interest which he claims to 
have in the property, 

For respondent the ground is taken that the 
provisions of Order XXI, rules 58—63, con- 
fine the Court to the question of possession. 
Reliance is placed on Monmohiney Dassee vy. 
Radha Kristo Das (1) and the decisions 
there followed: Hamid Bakhut Mazumdar 
v. Buktear Chand Mahto (2) and Sheoraj 
Nandan Singh v. Gopal Suran Narain Singh 
(3); and it is contended that a mort- 
gagee in possession is in possession on his own 
account, and not partly onhis ownaccountand 
partly on account of the mortgagor, as a €J- 
parcener in undivided joint property might 
be, and that in such a case the Court is bound 
to dismiss the application for removal, and 
leave the mortgagor ta his regular suit under 
Order XXI, rule 63. 


If that is what the learned Judges who 
proneunced the decisions referred to meant, 
I find myself unable, with all respect to 
them, to accept their interpretation of the 
Code. And the new Code is practically 

(1) 29 C. 543. 

(2) 14 C. 617. 

(8) 18 C. 290, 
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identical with the Code of 1882 in this 
matter. 

Rule 58 says: “If any claim is preferred 
to.... any property attached in execution 
of a decree on the ground that such pro- 
perty is not liable to such attachment, the 


Court shall proceed to investigate the claim”. 
ete. If 


applicant was the owner and 
mortgagor, his interest in the property 
was not liable to attachment. He was 


at liberty to prefer a claim under this rule 
and the Court was bound to Investigate it. 

Rule 59 says: “The claimant. ... must 
adduce evidence to show that at the date 
of the attachment he had some interest in, 
or Was in possession”, 

This shows that a claim may be made 
by a person who has an interest in the 
property although he is not in possession. 

Rule 60 says: “Where, upon the said 
investigation, the Court is satisfied that for 
the reason stated in the claim <... such 
property .... being in the possession of 
the judgment-debtor at such time” (se. 
the time of attachment) “it was so in his 
possession not on his own account, or as his 
own property, but on account of or in trust 
for some other person, or partly on his own 
account and partly on account of some other 
person, the Court shall make an order releas- 
ing the property, wholly or to such extent 
as it thinks fit, from attachment.” 

Iam under no doubt that a mortgagee in 
possession is in possession ‘on account of 
or in trust for” the mortgagor, to the 
extent of the mortgagor's interest, that the 
property is not in his possession, “as 
his own property,” but partly on his own 
account, 2.6,, to the extent of his interest as 
a mortgagee in possession, and partly on ac- 
count of the mortg igor, t.e., to the extent of 
the mortgagor's interest, withi&{ the meaning 
of this rule and that the Code contemplates 
and requires the Court to investigate the 
claim of a mortgagor in such a case, and, if 
it finds it established, to release the property, 
to the extent of the mortgagor’s interest, 
from attachment. 

Rule 62 may be compared. It evidently 
deals with the case ofa mortgagor in pos- 
session. It implies that the mortgagee out 
of possession may put forward his claim, and 
the Court may investigate and allow it, but 
it provides that in such acase the Court 
(instead of releasing the property from 
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attachment to the extent of the mortgagee’s 
interest) may continue the attachment (on 
the whole property) subject to the mortgage. 

It is not sufficient to find that the property. 
is or is not in possession of the judgment- 
debtor. The nature of the possession, 
whether this is in the judgmert-debtor or 
in the claimant, has to be gone into: in 
other words, the question of title cannot be 
ignored. 

Às a matter of principle, ib would be un- 
reasonable if the Court were debarred from 
going into the claim ofan owner and.mort- 
gagor in the circumstances of the present 
case. So far es the interest of such an 
owner and mortgagor is concerned, the pro- 
perty is not liable to attachment. To attach 
that interest is to commit a trespass for 
which the owner and mortgagor would be 
entitled to recover full compensation. [See 
Kumoroppa Chetti v. Nga Pyi (4)]. His 
interest as mortgagor is none the less his 
property, because it is less than the full do- 
minium by reason of the mortgagee’s interest 
having been subtracted from it. 

Why should such a claimant be excluded 
from the benefit of rule 58—61 ? 

A perusal of the Calcutta cases cited does 
not seem to me to support the contention of 
the learned Advocate for respondent, The 
facts in them were distinguishable from 
those of the present case. They were not 
cases where the judgment-debtor was a 
mortgagee in possession. They were not 
cases of mortgage atall. Butif they are 
applicable to the present case, I think ihat 
the effect of them is this,—that the Court 
in finding the judgment-debtor’s possession 
was ostensibly that of a mortgagee of the 
applicant’s, was bound to make an order 
accordingly releasing the property from 
attachment to*the extent of the mortgagor’s 
interest, and was not. at liberty to go into 
the validity of the mortgage. 

Iam aware that Dr. Ghosh objects to the 
term trustee being applied to a mortgagee 
jn possession on the ground that, although 
he is under certain obligations to the mort- 
gagor, he has rights of his own which he 
may exercise adversely to the mortgagor. 
(Law of Mortgage, 8rd Edition, page 257.) 
But in Dall Das v. Jamal Ally (5) it was 


thought necessary to decide that a mortgagee 
| (4) U. B. R. (1804—06) If, Civ. Pro. 18. 
(5) 9 W, R. 187, 
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in possession ofter the mortgage was satisfied 
was not a'trustee within the meaning of the 
Limitation’ Act of 1859. Subsequent Acts, 
e.g, the present Actin section 2, expressly 
exclude such a mortgagee from the definition 
of trustee: in Jogendranath Mullick v. Raj 
Narain (6)—cited by Dr. UWhosh—and 
Kullyan Dassv. Sheo Nundun Pershad Singh (7) 
a mortgagee in possession was called and 
treated as trustee, and, as pointed cut 
by Gour, the Transfer of Property Act in 
section 76 subjects ihe mortgagee in posses- 
sion to substantially the same penalties as 
those laid upon a trustee by section 23 of 
the Trusis Act (II of 1882). (See Gour’s 
Law of Transfer in British India, Volume 
2, pages 795, 804 and 809.) But itis not 
material whether a mortgagee in possessicn 
js oris not actually a trustee. From the 
nature of a mortgage as understood in India, 
as to which see Nga Kye v. Po Min (8), I 
do not think it can be seriously dispuicd 
either that a mortgagee in possession is not 
in possession as owner, or that he is in 
possession partly on his own account and 
partly on account of the mortgagor. From 
another point of view his possession is the 
mortgagor’s possession, and the mortgagor | 
is in (constructive) possession through him.“ 

In making the order it did, I am of 
opinion, that the Sub-Divisional Court did 
not duly consider the law, and was, therefore, 
guilty of illegality and material irregularity. 

I set aside that order and direct ihat 
the Sub-Divisional Court proceed to deal with 
the application in the manner Jaid down in 
Order XXI, rule 58 seq. 

The costs of this application will follow 
the event. 

Order set aside. 
(6) 9 W. R. 489. 


(7) 18 W. R. 65. 
(8) U.B. (1904—06) II, Sub-mortgage 1. 





(s. c. U. B. R. (1910) I, 78.) 
UPPER BURMA JUDICIAL COMMIS- 
SIONSR’S COURT. e 
SECOND Civin ATFFAL No. 127 or 1910. 
November 14, 1910. 
Present:—Mr. Shaw, d. C. 
U EIK KA AND OTHERS— ÅPPLICANTS 
VETSUS 
NGA TIN BYU— RESPONDENT. 
Buddhist Law—Ecclesiastical Courts— Decision of 
Thathanabaing -- Jurisdiction — Plaintif layman — 


a 
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Claim for restoration of property dedicated to monastery 
—Decision of Revenue authorities. 

Ecclesiastical Courts are not deprived of juris- 
diction merely because the plaintiff is a layman. 

Wun Chit v. Zawta, U.B.R. (1897-0)1, II, 52, relied 
upon, 

Certain wuttugan property was originally dedicated 
by plaintiff’s ancestor to a monastery and then 
confiscated and re-dedicated by the Burmese King. 
Plaintiff, a layman, appliod to the Thathanabaing for 
the restoration of the laud and after a decision was 
given by him and his Council, the plaintiff sued to 
enforce that decision. The Monks of the monastery, 
who were defendants, pleaded that the Ecclesiastical 
Courts had no jurisdiction and that the Ecclesiastical 
Courts could not give a decision in conflict with the 
decisions of the Revenue authorities. Some of the 
defendants had submitted to the jurisdiction: 

Held, that the Ecclesiastical Courts had jurisdiction 
over the matter. Their decision was a pronounce- 
meut on the religious duty of Monks towards the 
descendant of a taga and it purported to give effect 
to the religious rule on that point and was directed 
against subordinate ecclesiastics, Even if the 
plaintiff had no right to re-claim the land enforceable 
ina Court of law, he was not debarred from ad- 
dressing himself to the ecclesiastical authorities and 
invoking their own religious rules or maxims in his 
favour, Thedefendants could not object io the 
decision of these authorities. 

Held, further, that the decisions of the Revenue 
authorities were no bar to the decision in question. 
The land was declared to be wuttagan and there was 
nothing to prevent the ecclesiastical authorities 
from resigning their rights in is to a grandson of a 
former owner. 

Mr. Tha Gywe, for the Applicants, : 

Messrs. S. Mukerjee (Senior) and Mvker- 
jee (Junior), for the Respondent, 

Judgment.—the plaintiff-respondent 
sued in the District Court to enforce a decision 
by the Thathanabaing and his Council with 
respect to 99°89 acres of land. The de- 
fendants-appellants, besides denying the facts 
that they appeared before the Trathanabacng 
or were aware of his decision, pleaded that 
the case had been decided by the former 
Phathanabaing, and apparantly that the suit 
was barred by limitation, 7. e., that on these 
grounds the decision sought to be enforeed 
was contrary to the Civil law. They also 
objected to the order on-grounds affecting the 
merits of the dispute. 

In appeal to the Divisional Court they took 
similar, objections, *but no longer denied 
having taken part in the Proceedings ending 
in the Thathanabaing’s decision. 

Before me they add two new objections—(1) 
that plaintiff-respondent being a layman, the 
ecclesiastical Courts had no jurisdiction; (2) 
that it was not competent to. the ecclesiastical 
Courts to give a decision in conflict with the 
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deeisions of the Revenue authorities. 

The District Court found (1) that the al- 
leged decision of the former Thathanabaing 
was not proved, and that anyhow it was open 
to the present Thathanabaing under the Bud- 
dhist Law to revise it; (2) that the matter 
was within the competence of the ecclesiastic- 
al Courts, and, therefore, if the Civil Court 
was satisfied that the order sought to be en- 
forced was made, all it could do was to enforce 
it. Presumably, the learned Judge was of 
opinion that, in these circumstances, the ques- 
tion of limitation was immaterial. 

The Divisional Court took a similar view. 
Holding that the jurisdiction of the ecclesias- 
tical Courtsis not confined to ecclesiastics, 
and that the matter here in dispute wag with- 
in the competence of the ecclesiastical Courts 
it considered that the Civil Courts “should 
not go behind tha order to ascertain if it was, 
according to Buddhist Law and procedure, 
‘barred by limitation and so on.” 

As regards the defendants-appellants’ ap- 
pearance before the Thathanabaing, they ad- 
mitted the documents produced by plaintiff 
as having been filed or put in evidence by 
them before the Gaznggyoks, to whom the 
Thathanabaing referred the case for inquiry, 
and there was sufficient evidence to show that 
they were represented also before the Council. 

The dispute was as follows;— 


In 1228 he was impli- 
cated in the Myingun Prince’s rebellion and 
in consequence all his property was confiscat- 
ed. A pongyi then represented to Mindon 
Nin the case of the 


tery, ... and... The remainder thenceforth 
was exclusively of State. 

In 1893 the Deputy Commissioner classed 
the land and as wattagan, and the 
Financial Commissioner confirmed that deci- 
sion in 1904, 
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Plaintiff-respondent in the present case 
sought to recover the land... ... and... un- 
dertaking to give the monasteries 1/10th of 
ihe produce. 

He relied onan alleged condition in the 
grant of 1224 by Kyaukke, that his descend- 
anla, if reduced to poverty, might modify 
the dedication and offer 1/10th of the produce, 
or in case they were obliged to sell 1/10th of 
the produce only. He contended that the 
Burmese King did not confiscate the dedicat- 
ed land, but re-affirmed the dedication with 
its attendant condition.. i 

This is not borne out by tbe text of ihe Ro- 
yal order put in evidence in the case and ap- 
parently admilted. It expressly states that 
the lands were confiscated, and in making 
the new dedication says nothing about Kya- 
ukke’s condition. It seems highly unlikely 
that the Kirg would have intentionally maiu- 
tained a provision for Kyaukke’s descerd- 
ants. Defendants-appellanis pleaded the 
confiscation. 


But the order now in question uilimately 
rasis ón a quotation from a Pali authority 
laying down the duties of Buddhist Monks 
in such matters. Thesumcfitisthis. Ifa 
donor suffers loss through the King, fire, or 
a thief and becomes poor and, therefore, asks 
for the return of what ke has given, it should 
be given back even if it wasa thingtka gift. 
Plaintiff-respondent’s grandfather was a 
iaga who supported the monastery, and it is, 
therefore, the duty of rahans to support 
him. 

The Thathanabaing and Council according- 
ly found that plaintiff-respcendent “should 
work the land and make an offering’ (of a 
part of the produce,) and that “the defendants 
who own the produce should agree.” 

lt appears to me that this is manifestly a 
matter within the competence of the ecclesi- 
astical authorities. It is a pronouncement 
on the religious duty of Monks towards the 
descendant of a ¢ega, and it purports to give 
effect tothe religious rule on that point. 
It is directed against subordinate ecclesiastics. 
I am unable to find in the published decisions 
any foundation for the contention put forward 
on -.defendants-appellants’ behalf, that the 
ecclesiastical Courts were deprived of jurisdic- 
tion merely because plaintiff-respondent was 
a layman, Sir Herbert Whitein the case 
cited by the lower Appellate Court, Wun 
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Ohit v. Zawta (1), was evidently disposed to 
see no obstacle in this fact. 

Assuming plaintiff-respondent to have 
had no right to re-claim the land which 
he could have enforced in a Court of law, 
what wasto prevent him from addressing 
himself to the ecclesiastical authorities and 
invoking their own religious rules or maxims 
in his favour? 

And how can the defendants appellants 
object to the order of their ecclesiastical 
superiors giving effect to those rules or 
maxims? 

In this view of the case. neither the ques- 
tion of res judicata nor the question of 
limitation can possibly arise. lt is immate- 
rial whether the alleged order of the previous 
Thathanabaing is genuine, or whether Kyaukke 
made a condition in favour of his descendants 
or whether, after the confiscation, that 
condition helps the plaintiff-respondent in 
any way. 

Nor can the decisions of the Revenue 
authorities be a bar to such anorder as the 
one in question. Theland has been declared 
to he wuttagan of class(a). The ecclesiastical 
authorities choose to resign their rights in 
it to a grandson of a former owner. There 
is nothing to prevent them. The Land 
Records staff will have to record: the 
transfer in their Registers, and henceforth 
the land will be shown as bobabutng of plain- 
tiff-respondent instead of wuttagan. 

All the defendants-appellants’ objections 
are thus disposed of, and the omissions of 
the lower Courts are of no consequence. 

Apart from the foregoing, the defendants- 
appellants also appear to have submitted to 
the ecclesiastical authority and taken part in 
the proceedings, in spite of their initial 
attempt to deny this. 

They filed a written defence and put in 
evidence a long list of documents on which 
they prayed the Sayadaws to decide in their 
favour. 

Therefore, if the order‘in question were 
considered as an ordinary award, there would 
still bə no apparent reason why ib should 
not be enforced. 

The appeal is dismissed with costs. 

Appeal dismissed, 


(1) U. B. R. (1897-01), IIL, 82. 
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(s. c. 8 A. L J. 458.) 
ALLAHABAD HIGH COURT. 
Seconp CIvIL Appsa No. 440 oF 1911. 
March 25, 1911. 

Present: —Mr. Justice Karamat Husain. 
GANDHARP SINGH~—Derenpant— 
APPELLANT 
versus 
HARI KRISHNA AND OTHERS—PLAINTIFES 

- — RESPONDENTS. 


N.-W. P. Rent Act (XII of 1881), s. 9—Sale of. 


occupancy-holding illegal—Vendee's possession is that of 
a trespasser—Suit to eject the vendee of occwpancy-hold- 
ing—Jurisdiction of Civil Court—Adverse possession— 
Mortgagee cannot hold adversely to mortgagor. 

In 1888, A., an occupancy-tenant, sold his occu- 
pancy rights to B., who held a mortgage over the 
entire mahal from the zemindars. In 1901, ©. pur- 
chased the occupancy-holding from B. Plaintiffs pur- 
chased in 1906 one-half of the mortgaged mahal and 
redeemed the entire mahal from B. and entered into 
possession. In 1908, plaintiffs sued for possession of 
the occupancy plot on the ground that the original 
occupancy tenant had no power to transfer it: 

Held, that the suit was governed by N.-W. P. Rent 
Act, 1881, that the sale of the occupancy-holding 
was illegal under section 9 of that Act, and that the 
vendee’s possession was that of a trespasser. 

Jokhu Ram v. Harshankar Prashad, A. W.N. (1886) 
75; Madho Lal v. Sheo Parshad, A. W. N. (1880) 162, 
followed. 

Such being the nature of the possession of the 


vendee, the zemindar was entitled to sue him for ` 


ejectment in a Civil Court within 12 years. 

Tho derivative possession of the mortgagee, B., or 
his representativo, during the continuance of the 
mortgage was that of his mortgagor and could not 
be tarned into adverse possession by any act of his 
behind the back of his mortgagor. 

Umr-un-nissav. Muhammad Yar Khan, 3 A. 24; Jeechoo 
Sahoo v. Syed Maseeoollah, 21 W. R. 18, relied upon. 


Second appeal from the decision of the 
Additional Subordinate Judge of Mainpuri, 
dated, the 17th of February, 1910. 

Mr. Hamilton, for the Appeilant. 

Mr. Sital Prasad Ghosh, for the Respond- 
ents. ' 

Judgment.—Har Kishan and Bijai 
Singh, cn the 3lst of March 1884, mort- 
gaged the entire mahal of Rudh Sen, to Mr. 
Kinlock. Plot No. 611 was in that mahal. The 
mortgagee purchased it from Randhir Singh 
on the 4th of April 1888, managed it to 


be excluded from dhe holding of his vendor, ` 


got the rent of it struck off, and had it 
entered in the Revenue papers as his own 
gyove. Mr. Kinlock, on the 19th of July 
1901, sold it toGandharp Singh. On the 
25th of January 1906, plaintiff No.1 pur- 
chased one-half of the mortgaged mahal and 
redeemed the entire mahal from Mr. Kinlock 
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The plaintiffs entered into the proprie- 
tary possession of the entire mahal on the 10th 
of June 1906. 

On the 28th.of April, 1908, the plaintiffs 
sued in the Court of the Munsif of Etawah 
for possession of the plot Gandharp Singh 
defended the suit on the groundsthat Randhir 
Singh was the full owner of the plot; that 


‘the defendant and his predecessor in title had 


been in adverse possession for more thau 12 
years, and that the suit was not cognizable 
by the Civil Court. 

The Court of first instance, finding that 
Randhir Singh was the occupancy-tenant 
of plot No. 611, that the Civil Court had 
jurisdiction, and that the suit was not 
barred by limitation, decreed theclaim. The 


‘lower Appellate Court affirmed the decree, 


finding that Raudhir Singh was the occupancy- 
holder of the plot. 

Gandharp Singh appeals to this Court, and 
the following pleas are put forward by his 
learned Counsel :— 

1. The zemindar cannot claim possession 
so long as the sale by Randhir Singh has not 
been set aside. 

2. The Civil Court has no jurisdiction. 

3. The suit is barred by limitation. 

It has been found that Randhir Singh, 
when he sold the plot to Mr. Kinlock, 
was the occupancy-tenant of the plot. The 
law governing such sales at that time was 
the North-Western Provinces Rent Act, 
1881. That Act, and not the Agra Tenancy 
Act, 1901, governs the case. The sale 
under section 9 of the North-Western 
Provinces Rent Act, 1881, was illegal, and 
the vendee’s possession was that of 
a trespasser. This was held in Jokhu Ram 
v. Har Shankar Prasad Singh (1), and 
Madhu Lal v. Sheo Prasad (2). Those rulings 
are binding on me. Sueh being the nature 
of the possession of the pyedecessor in title, 
ofe Gandharp Singh, the zemdndar was 
undoubtedly entitled to sue for ejectment 
in the Civil Court. It is, however, urged 
that if the possession of Mr. Kinlock was 
that of a trespasser, twelve years’ limitation 
barred the suit. This is futile, Mr. Kinlock 
was in possession of the mahal in which 
the plot in question was situated as a mort- 
gagee and his derivative possession during 
the continuance of the mortgage was that 

(1) A. W.N. (1886) 75. (2) A. W. N. (1890) 162 
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of his mortgagors. Mr. Kinlock, therefore, 
by noact of his, behind the back of his 
mortgagors, could turn his derivative pos- 
session into an adverse possession against the 
morigagors or their representatives. It is 
on this principle that (¢) Lord St. Leonard 
in “his Handbook on Property law” said,— 
“Ib has always been laid down that neither 
the mortgagor nor the mortgagee can by 
any adverse act have the right of the 
other”; 7th Ed., p. 117; that (ič) the defend- 
ant in Jeechoo Sahoo v. Syed Maseeullah 
(3) was not allowed by his wrongful conduct 
to disentitle the plaintiff from having the 
benefit cf the period of limitation, and that 
(iii) in the Full Bench case of Umr-un-nissa 


v. Mukammad Yar Khan (4), the possession - 


cf the mortgagee and his representative up 
to the date of redemption was held to be not 
adverse to the mortgegor and his representa- 
tive. . 

The learned Counsel for the appellant 
contends that as Randhir Singh has been 
found to be the cceurancy-tenant of 
plot No. 611 ard as Gandharp Singh is a 
vendee from Randhir’s vendee, the zemindar 
is not entitled to Immediate pcssession, 
inasmuch as he -has not ejected the oc- 


_ cupancy-holder Randhir through a Revenue 


Court. In support of Eis contention he 
relies on the following remarks in Gulzar 
Singh v. Kalyan Chand (5): “A person 
who sues for possession of any immoveable 
property, t.e. who sues to have another 
person in possession ejected, must, in order 
to entitle him to a decree, show that he 
had himself aright to the immediate posses- 
sion at the date when he instituted his suit, 


assuming, of course, that his titleto possession. 


is denied,— page 401. 

“The position then stands thus,—At the 
time when this suit was instituted, Baldeo 
Singh, who hag not been ejected under Act 
No. XII of 1881 and who had not transferred 
the right of occupancy to any person in whose 
favour such transfer would be effective under 


section 9 of Act No. XII of 18S1 and who- 


had not relinquished his occupancy right in 
favour of his landlord, was alive and that 
right of oceupency was then a subsisting 
right vested in Baldeo Singh, Baldeo Singh, 
and not the zemindar was the person who, 


against Gulzar Singh, was entitled to posses- 
(8) 21 W. R. 13. (4) 3 A. 24, 
(5) 15 A. 899 
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sion, The right not being. transferable 
whilst that right subsisted in Baldeo Singh 
his landlord, the zémindar, could not prove 
a right in himself tothe immediate posses- 
sion of the occupancy holding,—page 402. 

The two rulings cf this Court which 
lay down that a vendee from an occupancy- 
holder is a trespasser and which are bind~ 
ing on me, furnish a complete answer to 
the pint taken by the learned Counsel. 
During the course of the arguments refer- 
ence was made to Shi Gopal v. Ayesha . 
Begam (6); Ram Karup v. Kishan Lal (7) ; 
Muhammad Husain v. Mul Chand (8); 
Sheo Prasad v. Indar Bahadur Singh (9); 
Badam Singh v. Musammat Sabta Kuar (10) . 
and Ram Charan Ram v. Sheoraj (11); but in 
the view I take it is unnecessary to discuss 
the above cases. The suit being against a 
trespasser, the Civil Court is the right forum, 
and being brought within 12 years from the 
date of redemption is not barred by limitation. 
The result is that there is, no force in the pleas 
taken and the appeal is dismissed with costs. 

Appeul dismissed. 

(6) 29 A. 52. 

(7) 29A. 327; A. W. N. (1907) 76; 4 A. L. J. 306. 

(8) 27 A. 393; A. W. N. (1905) 4. 


(9) 30 A. 119; A. W. R. (1908) 74; 5 A. L. J. 258. 
(10) 2 A. L. J. 119. (11) 3 A. L. J, 226. 


(s. c. 8 A. L. J. 462.) 
ALLAHABAD HIGH COURT. 
Seconp Crvit APPkAL No. 851 or 1910, 

March 21, 1911. i 
Present:—Mr. Justice Banerji. 
KEDAR SAHU—Derenpant—APPELLANe 
versus 
Musammat BHAGWANTI— PLAINTIFF—AND 
“ANOTHER DEFENDANT— RESPONDENTS. 

Specific Relief Act (I of 1877), ss. 39, 42—Suit for 
declaration of title and that a certain sale deed is in~ 
operative —Plaintiff out of possession—Consequential 
relief not claimed—Suit liable to be dismissed. 

The plaintiff sued for a declaration (i) that sho 
owned a half share in a certain house, (#7) that the 
sale made by the second defendant in favour of tho 
first defendant in respect of the house was in- 
operative as regards her half share. It was found 
as a fact that the plaintiff was not in possession of 
the house at tho time of the institution of tfe suit: 
Held, that the suit was barred by section 42 of tho 
Specific Relief Act and could not be maintained. 

Kunj Bihari v. Keshavlal Hiralal, 28 B. 567, dis- 
tinguished. 

The suit could not be considered os one for the 
cancellation of a document under section 39, as 
the decd was a good deed as between its execntant 
and the person in whose favour it was executed. 
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Second appeal from the decisions of the 
District Judge of Bonares, dated the 26th of 
May 1910. 7 
© Mr. Harendra Krishna Mukerji, for the 
Appellant. i 

Mr. Kalindi Prasad, for the Respondents. 

Judgment.—In my judgment this 
suit ought'to have been dismissed as barred 
by the provisions of section 22 of the Speci- 
fic Relief Act. The suit was for a declara- 
tion that a half share of a certain house is 
the property of the plaintiff, and that the 
second deferidant had no right to sell the 
said share to the first defendant under a 
sale-deed of the 9th of November 1909. The 
house originally belonged to one Bhola, He 
made a gift of it in 1890 to the second 
defendant Bhairo and to Musammat Sona, 
the wife of Bhairo, by sagai marriage. Sona 
made a gift of her half share in favour of 
the plaintiff on the 3rd of April, 1905, 
After this gift Bhairo sold the house to the 
first defendant. The allegation on behalf of 
the plaintiff is, that Sona was the owner of 
a half share of the house and that Bhairo 
was not competent to sell that half. She 
alleged that she was in possession and pray- 
ed, merely, fora declaration of her right to 
a half share, and a further declaration that 
the sale of that half share could not affect 
her rights. 
that Sona had been turned out of the house 
15 years before the institution of the suil, 
that Bhairo was in sole proprietary posses- 
sion, that Sona’s title had become extinct at 
the date on which she made a gift-in favour 
of the plaintiff and that neither Sona nor 
the plaintiff was in possession. He also 
pleaded the bar of section 42 of the Specific 
Relief Act. The learned Judge has found 
that Sona was not living in the house for 
upwards of 15 years, but he says that, even 
if she was turned out of the house, the 
possession of her husband would not be ad- 
verse to her. Holding the view that I do 
in the case, I need not decide this point. ` I 
may, however, observe that if, as a matter of 
fact, Sona was forcibly turned outofthe house 
and was not allowed to re-enter it, I cannot 
conceive how this act can be regarded other 
than an act of adverse ownership which would 
constitute adverse possession. However, 
the learned Judge has found that the plaintiff 

was not in possession, actual or constructive, 
it the date of the suit. He holds that, al- 
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though she was not in possession, she was 
entitled to a declaration of her right, because 
she had asked in her plaint that the sale-deed 
executed by Bhairo in favour of the appel- 
lant be cancelled, and this was corsequential 
relief claimed by her. 

I cannot agree with the learned Jadge. 
The suit was not really one for the cancella. 
tion of a document within the meaning of 
section 39 of the Specific Relief Act. As 
between the executant of the sale-deed and 
the person in whose favour-it was executed, 
it is a good deed. What the plaintiff alleges 
is that, in so far ag it purports to convey 
her half share, it cannot operate as against 
her interests. The prayer for cancellation 
of the sale-deed is, therefore, in reality a pray- 
er for a declaration that the sale-deed caunot 
affect her interests in the property. Now, 
the proviso to section 42 of the Specific Re- 
lief Act is to the effect “that no Court shall 
make a declaration of right where the plain- 
tiff, being able to seek further relief than a 
mere declaration of title, omits to do go.” In 
this case the plaintiff has been found to be 
out of possession, and, therefore, she was able, 
if her case is true, to seek further relief than 
a mere declaration of title, namely, possession 
of her half share. This she omitted to claim. 
Therefore, having regard to the proviso to 
section 42, the Court should not have made a 
declaration of her right but should have 
thrown out her suit. 

The learned Vakil for the respondent urges 
that the suit could not be dismissed, and he 
relies in support of his contention on the 
decision of the Bombay High Court in Kunj 
Bihari v. Keshavlal Hiralal (1). That 
case is distinguishable, as there was a prayer 
in it for an injunction which appears to have 
been the only substantial relief which the 
plaintiff could have got in addition to a dec- 
laration of his right. No d@ubt, the learned® 
Jifdges, referring to section 42, said, Nothing 
is said here about dismissing his suit. All 
that is enacted is that no Court shall make 
a declaration where the plaintiff being able 
to seek further relief omits todo so. With 
great respect, I am unable to agree with the 
The proviso to section 42 
forbids the Court to make a declaration of 
title where the plaintiff can seek further re- 
lief than a mere declaration and omits to do 


so. Where, therefore, in a suit the plaintiff 
(1) 28 B. 567, 
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merely seeks a declaration and that declara- 
tion the Court is not competent to make in 
consequence of the proviso to the section, the 
necessary result will be that no relief will be 
granted to the plaintiff and his suit will be 
dismissed. If the Court cannot make the 
declaration sought, no other relief can be 
granted, and the only result must be a, dis- 
missal of the suit. In the present case the 
plaintiff only seeks a declaration, or rather 
two declarations, first, that she owns a half 
share in the house, and second, that the sale 
made by the second defendant in favour of 
the first defendant is inoperative as regards 
that share. She does not claim the further 
relief to which she is entitled, namely, pos- 
session of the property, she being, as found 
. by the lower Appellate Court, out of pos- 
gession. Under these circumstances, she is 
not entitled to the declaration sought and her 
suit must fail. I accordingly allow the appeal, 
seb aside the decrees of the Courts below 
and dismiss the plaintiff’s suit with costs in 
all Courts. 

: Appeal decreed. 


—— ae 


(s. o. 8 A. L. J. 505.) 
ALLAHABAD HIGH COURT. 
First Cıvın Arrear No. 113 of 1910. 

. March 31, 1911. 
Present:—Sir Jobn Stanley, Kr., Chief 
Justice, aud Mr. Justice Banerji. 
GULAB SINGH—PtaistirF—APPELLANT 
versus 2 
DEBI SINGH AND ANOTAER— DEPENDANT3— 


RESPONDENTS. 

Agra Tenancy Act (II of1901),s. 103—Entries of 
payment of rent in a pocket-book—Presumplion as to 
full payment of rent —Receipt —Rent — Revision— Go- 
vernment revenue remitted, 

In a suit for arrears of rent the defendant pleaded 
that they had paid the rent claimed by the plaintiff 
in full and that Sothing was due from them. In 

- support of their plea they produceda pocket-Book 
which contained certain entries of payments made. 
The plaintiff admitted the entries: : 

Held, that the entries in the pocket-book did not 
amount to receipts within the meaning of section 
108 of Agra Tenancy Act, 1901, therefore, they raised 
no presumption that the payment entered inthe book 
amounted to an acquittance in full of all demands 
up to the dates on which the entries were made. 

Where Government revenue fora period is remitted 
bubthe rent payable by lessees is not expressly 
remitted and they are themselves liable to pay 
Government revenue, they cannot claim any 
remission in the rent payable to the lessor. 
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First appeal from the .decisions of the 
Assistant Collector of Agra. 


Mr. Moti Lal Nehru (with him Mr. Mohan 
Lal Sandal), for the Appellant. > 

Mr. Govind Prasad (with him Mc. Girdhari 
Lil Agarwali), for the Respondents. 


fudge ment.—this appeal arisés ont 
of a suit brought by the plaintiff-appellant 
against the defendants whoare his lessees for 
recovery of arrears of rent for the period from 
6th Juna 1906, to the 7th December 1908. 
The rent reserved by the lease is Rs. 1,900, 
and for the three years in question arrears 
are claimed at that rate, as also interest. 


‘The defendants pleaded that they had paid: 


the rent claimed by the plaintiff and that 
nothing was due from them. They also plead- 
ed that there was a revision of revenue 
in the years in question, and that they were, 
therefore, entitled toa remission of their rent, 
In support of their plea of payment they 
produced a pocket-book ‘which contained 
certain entries of payments made. The 
Court below regarded the’entries in the 
pocket-book as equivalent to receipts for 
the rent paid, and, applying the provisions 
of section 108 of ihe Agra Tenancy Act, 
presumed that the payments entered in the 
book amounted to an acquittance in full of 
all demands up tothe dates on which the 
entries were made. This view of the lower 
Court is clearly erroneous. The entries in 
the pocket-book produced do not amount to 


‘receipts within the meaning of the Tenancy 


Act. No receipt such asis referred to in 
section 108 was produced, and, therefore, the’ 
presumption which arises under sub-section 
(2) of the section, could not be held to have 
arisen in the present case. The entries in 
the pocket-book are admitted by the plaia- 
tiff. The last of them was made on the 6th 
of December 1908. Two of the earlier 
entries, namely, those of the 138th of 
November 1908 and 21st of November, 1968, 
are distinctly mentioned as‘entries in respect 
of rent for Sambats 1961 and 1962, res- 
pectively, that is to say,dor the rent payable 
for the years 1904 and 1905. The ‘entries 
anterior to these two entries are clearly entries 
of rent paid for previous years, and canpot 
be’ deemed to be entries of rent for subsequent 
years. The last entry, namely, that dated 
the 6th December 1908, of the sum of 
Rs. 1,754, is alleged by the defendants ‘to 
Poe - ; 
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be an entry of the rent for the year 1963 
Sambat. Fhe., plaintiff was called as a 
witness by the defendants and he swore that 
this last mentioned item had been received 
on account,of rent for the years prior to the 
years in question. There is nothing to con- 
tradict his statements, and it seems from the 
fact that the rent reserved by the lease was 
Rs. 1,960, this last entry was apparently au 
entry of the balance of the rent for the 
years 1962 and not of the rent for the follow- 
ing years. In the absence of any evidence 
showing that the kundi referred to in the 
entry was given for the rent of a year sub- 
sequent to 1962, we are unable to hold 
that the statement made on oath by the plain- 
tiff on the point is untrue, and that the entry 
relates to a subsequent period, The pro- 
babilities are, that the kundi was received for 
the arrears of rent due for 1962 Fasli and 
also for interest on those arrears. For these 
reasons, we are not satisfied that any part of 
the rent claimed for the years in question 
was paid by the defendants, and we are of 
opinion that the plaintiffs’ claim for those 
arrears is correct. It is, however, urged 
on behalf of the defendants-respondents who 
have preferred an objection under Order 
ALI, rule 22 of the Code of Civil Procedure, 
that the Court below ought to have deducted 
from the amount claimed a portion of the 
rent which represents twice the amount of 
Government revenue remitted by the Local 
Government in the years in question. From 
the evidence adduced it appears that remis- 
sion of revenue was granted only in respect 
of three villages in the year 1313 Fasli. 
But there is nothing to show that, in ac- 
cordance with the provisions of section 51 of 
the Agra Tenancy Act tne, rent payable 
by tenants generally or by the defend- 
ants who are lessees, was remitted. No 
order' showing that a remission was 
granted has been produced. The Patwaris 
who were examined as witnesses, deposed 
that they received no order as to the 
remission of the rent payable by the defend- 
anta We are, therefore, unable to hold that 
the rent of the defendants was remitted. 
Under the terms of the lease the defendants 
Were liable to pay the Government revenue. 
If the revenue was remitted, they have 
obtained the benefit of the remission, and 
it may be that, having regard to other pro- 
visions contained in their lease, the 
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Collector did not pass any order for the 
remission of the rent payable by them. Jn 
the absence of such an order we are unable 
to hold that the defendants are entitled to 
any further remission, and we are of opinion 
that the Court below was right in this 
respect. 

The result is, that we allow the appeal. 
We vary the decree of the Court below, and 
decree the plaintiffs’ claim in fall with costs 
in both Courts. 

The objection under Order ALI, rule 22, 
is dismissed with costs. 

Appeal allowed. 





(s. c. 8 A. L. J. 515.) 

ALLAHABAD HIGH COURT. 
First Civit Aprean No. 84 or 1910. 
March 23, 1911. 
Present:—Sir John Stanley, Kr., Chief 
Justice, and Mr. Justice Banerji. 
JWALA SINGH anp OTHERS— DEFENDANTS 
— APPELLANTS 
VETSUSB 


SUMER CHAND anp ANOTHER—PLAINTIFFS 


— RESPONDENTS. 
Pre-emption—Wajib-ul-arz—Uonstruction— Partition 
—Custom or contract—Variation—Righis inter se. 

The Wajib-ul-arz of 1863 of a village gave the 
right of pre-emption to threo categories of persons: 
First to the own brothers of the vendor or nephews 
having a common ancestor; second to a co-sharer in 
the patti, and third, to co-shares in another patti. The 
Wajib-wl-arz prepared in 1873, which was headed 
“Right of co-sharers inter se based upon custom or 
contract” provided as to pre-omption in the following 
terms: “If a share-holder wishes to transfer, he shall 
do so to his own brother, then to near relations, if 
they refused, then to co-sharers of the patti and 
after them to co-sharers in the village.” After the 
preparation of the Wajib-ul-arz of 1873, the village 
was divided by partition. The pre-emptor was the 
brother but not a co-sharer of the vendor: Held, 
that he had no right of pre-emption. 

Per Stanley, O. J—The usag@ recorded in the twb 
Wajib-ul-araiz was not the same. Consequently, as a 
custom must be constant and invariable, the 
Wajib-ul-arz of 1878 did not record a custom of pre- 
emption. Therefore, no right of pre-emption existed 
after the expiry of the period of the Settlement of 
1873. 

Per Banerji, J—The rights of 
corded in the Wajib-wl-arz of 1873 related to co- 
sharers inter se. The first category of pre-emptors 
must, therefore, be perscns who not only fulfil 
the condition of being the own brothers of the 
vendor but must also be co-sharers of tho vendor. 


First appeal from the decision of the Addi- 
tional Subordinate Judge of Saharanpur, 


pre-emption re. 
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The Hon'ble Mr. Sundar Tal (with him 
Messrs. J. N. Chaudri and Sarat Ohandra 
Chaudhri), for the Appellants. 

‘Dr. Satish Chandra Banerji, for the Re- 
spondents. : nri 

Judgment. 

Banerji, J—This appeal arises out of a suit 
for pre-remption brought in respect of a sale 
of.the 14th of November, 1908. The claim 
is based upon custom as recorded in certain 
wajib-ul-aratz, It appears that the plaintiff 
is the own brother of the vendor. The 
village has been partitioned and formed into 
different mahals. The mahal in 
property sold is situate belonged solely to 
the-vendor. The plaintiff is a co-sharer in a 
different. mahal and so are the vendees 
appellants. The question is, whether -the 
plaintiff has aright of pre-emption in respect 
of the property in question. 


He relies on the wajzb-ul-arz .of 1873 a 


giving him a preferential right of pre-emp- 
tion. This wajib-ul-arz was prepared before 
the partition to which I have referred above. 
Paragraph 2 of the wajib-ul-arz is headed 
“Rights of co-shares tnter se, based upon 
custom or a special contract,” and paragraph 
11 which refers to pre-emption provides that 
if a share-holder wishes to transfer he shall 
do so to his own brother, then to near rela- 
tions, if they refused, then to co-sharers of 
the pati? and after them to co-sharers in the 
village. Assuming that this wajib-ul-arz 
records a custom, I am of opinion that, having 
regard to the terms of it the plaintiff bas no 
right of pre-emption, as he bas ceased to bea 
co-sharer of the vendor after the partition 
to which Lhave referred. As I have point- 
ed out above, the Chapter in the waszb-ul-arz 
relied . upon relates to the rights of the 
co-sharers inter se. From that it follows that 
the provision as to pre-emption is a provision 
‘evyhich applies te co-sharers inter se. The 
first category of pre emptor must, therefore, Be 
persons who not only fulfil the condition of 
being the own brothers of the vendor but 
must also be co-sharersof the vendor. This 
the plaintiff is not, and, therefore, in my 
opinion, he has no right of pre-emption and 
his claim ought to have been dismissed. On 
this ground I would allow the appeal and 
dismiss the plaintiff’s suit. 
Stanley, C. JI agree in the order pro- 
posed by my learned colleague, but I am 
content to rest my decision upon the inter- 
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pretation of the language in the ‘waitb-ul- 
arz of 1863 and the wajib ul-arz of 1873. In 
the wajzb-ul-arz of 1863, the right of prve- 
emption, whether it arose by contract or by 
custom, is given to three categories of persons: 
First, to the own brothers of the vendor, or 
nephews having acommon ancestor; second, 
to co-sharers in the patti; and third, 
to co-sharers in another patti. It will be 
observed that in the first class of pre-emptors 
come own brothers or nephews having one 
common ancestor. - This is the first class .of 
pre-emptors, and a brother had no priority 
jn the matter of pre-emption over a nephew. 
They both stand on an equal footing. ` If we 
turn to the wajtb.ul-arz of 1873, different 
categories of pre-emptors are mentioned. 
The first class consists of own brothers; the 
second class near relations; the third class 
co-sharers of the patti, and the fourth class 
co-sharers in the village. This is not the same 
usage as is recorded in the wajib ul arz 
of 1863. Sonsequently, as, a custom 
must be constant and invariable, in my 
opinion, the wajib-ul-arz of 1873 does not 
record a custom. If the record is the record 
of a contract, as I hold that it is, the period of 
the Settlement having expired, no right of 
pre-emption now exists. ` 

I, therefore, concur in the proposed. order. 

By tar Court.—The order of the Court is 
that the appeal be allowed, the decree of the 
Court below is set aside, and the plaintiff’s 
suit is dismissed with costs in both Courts. 

: Appeal allowed. : 


< 


(s. 0.27 P.R. 1911.) 

PUNJAB CHIEF COURT. 
Second Civin Apreat No. 151 or 1909. 
December 16, 1910. 

Present: —Mr. Justice Johnstone and 
Mr. Justice Chevis. 

BULAKL MAL—P .aintire—AFPELLANT 
versus 
Mr. O. J. FLOY D—Derenpant— 


g RESPONDENT. e 
| Evidence Act (I of 1872), s. 92—Oral agreement— 
Admissibility—Subsequent conduct of parties, when 
admissible. 

Evidence ofany oral agreement or statement as 
between the parties to a document cannot be ad- 
mitted, for the purpose of contradicting, varying, add- 
ing to, or subtracting from its terms. 

But evidence of the conduct of the parties sub- 
sequent to the execution of the document is admis- 
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sible to show what the real meaning ofthe contract 
was. Such conductis also admissible if it may 
Operate as an estoppel when it amounts to part 
performance of the contract. 
: Baksu Lakshman v. Govinda Kanji, 4 B. 594; Abdul 
Ghafur v. Abdul Kadir, 72 P. R.1901; 114 P. L. R. 
1901; Kanshi Nath Chatterjee v. Chandi Charn Baner- 
jee, 5 W. R. 68; L. R. Sup. Vol. 383, followed. 
Balkisen v. W. F. Legge, 22 A. 149; 27 LA. 58, refer- 
red to. 


Second appeal from the decree of the 
Divisional Judge, Lahore Division, dated the 
10th November 1908. 

Mr. Beechey, for the Appellant. 

Mr. Grey, for the Respondent. 

vudgment.—Our brother Rattigan 
has set forth in his referring order of 3rd 
May 1909 the question on which he wishes 
the decision of a Division Bench to be 
taken and the events that have given rise 
to that question. Very briefly put, what 
lias‘ happened is that defendant-respondent, 
having executed a promissory-note for 
Rs. 2,100 “with interest at the rate of 
23 per cent. per mensem,” in favour of 
plaintiff, urged in the first Court and 
now urges that it was not intended 
that interest should be charged on the 
Rs: 2,100 but that the sum fo Rs. 1,100 
included advance interest and was all 
that had to be paid. No objection 
seems to have been made to his raising 
this contention, and he explained in detail 
how the sum of Rs. 2,100 was arrived at. 
Evidence was taken from. him, and both 
the Courts below and alsoour brother Rattigan 
have adopted the view that his version of 
the affair is the true one, and both those 
Courts passed decrees based on that version, 
the lower Appellate Court merely allowing 
plaintiff more interest than the first Court 
was prepared to award. 


Mr Justice Rattigan, in addition to re- 
ferring to this Bench the question whether 
defendant’s evidence to prove what the 
contract really was is legally admissible, 
-and the further question whether the above 
questton can be raised in second appeal, 
ruled that if these questions ‘are to be 
answered in the affirmative, defendant has 
proved that on 10th June 1906 he only re- 
ceived Rs. 1,£00 and not Rs. 2,100 and that 
the appeal should be dismissed with costs. 
The question of instalments in the first 
Conrt’s and lower Appellate Court's decrees 
was rot raised in appeal, 
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We have heard elaborate arguments from 
Mr. Beechey for plaintiff and Mr. Grey for 
defendant. The latter in his summing up 
stated that he supported the views of the 
lower Courts in four ways:— 

(a) that plaintiff had been guilty of 

“fraud” and “misrepresentation,” 
Proviso 1, section 92, Indian Evi. 
dence Act; 

(b) that this isa case of “want of con- 

sideration”, Proviso 1; 

(c) that evidence of subsequent conduct 
is at least admissible, and it 
suffices to prove defendant’s allega- 
tións; 
that evidence of extrinsic circum- 
stances is admissible to show what 
meaning the parties attached to the 
promissory-note. 

In this argument he also suggested “mig- 
take,” and further hinted that proviso 2 
and proviso 6 to section 92, Indian Evi- 
dence Act, applied and that there was no 
law to prevent the signatory of a pro note 
from proving that full consideration did 
not pass. The pro-note having been proved 
or admitted, no evidence of any oral agree- 
ment or statement can bead mitted, as belaveen 
plaintiff and defendant, “for the purpose 
of contradicting, varying, adding to, or sub- 
tracting form its terms.” The document con- 
tains a promise to pay on demand Rs. 2,160 
with interest at £4 per cent. per mensem 
and defendant wishes to be allowed to prove 
that the oral agreement was that he was 


(a) 


- to pay off Rs. 1,200, principal, and Rs. 909, 


interest thereon, in thirty monthly instalments 
of Rs. 70 each. This amounts to varying, if 
not exactly to contradicting the terms of the 
pro-note. 

We may say at once that proviso 2 has, 
in our opinion, no bearfng on the casg 
béfore us, because the oral agreement al- 
leged is certainly “inconsistent” with the 
terms of the pro-note. We alao entirely 
agree with our brother Rattigan in regard 
to (b) “Want of consideration” and “mise 
take.” Neither of these points can be 
successfully taken here. 

Proviso 6 is not easy_to apply in a case 
like this. Even if only Rs. 1,200 was owed, 
Rs. 2,10, may have been promised as princi- 
pal. Thus, there is no necessary precise cor- 
respondence between what was owed and what 
was promised, and so, the only vital existing 
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fact is what defendant intended to pro» 
mise to pay. This proviso, therefore, cannot 
be invoked by defendant, and this same argu- 
ment disposes of the suggestion that the 
evidence under consideration is admissible 
because the executant of a pro-note can always 
attempt to prove non-receipt of consideration. 
He can attempt to prove that; but there is no 
necessary connection between consideration 
and promise, and, as our brother Rattigan has 
pointed out, no want of consideration in the 
proper sense of the phrase is pleaded. 

Turning to: (a) above we have some 
difficulty in agreeing with Mr. Grey. Itis 
a well-known maxim that if a plea of 
fraud isto berelied op, it must have been 
specifically pleaded. In his pleas, paragraph 
6, defendant stated ‘plaintiff has “over- 
reached defendant and has taken advant- 
age of his ignorance of law and need.” This, 
read with the previous pleas, seems to us to 
amount to a complaint of the exercise of 
undue influence rather than of fraud; and, 
at all events, the precise fraud has not been 
specified. In the course of the case ib came 
out that defendant complained that he had 
been overreached, inasmuch as the monthly 
interest was to be kept the same regardless 
of progressive diminution of principal debt, 
but there is no allegation that plaintiff 
deceived defendant and made him think 
he was promising Rs. 2,100 in all when 
he was writing words (the promissory- 
note is in defendant’s own hand) embody- 
ing a promise to pay Rs. 2,100 and 
interest. Similarly, we doubt whether the 
plea of “misrepresentation” can help defend- 
ant. 

Mr. Grey’s contentions (c) and (d) 
may be considered together. Extrinsic 
circumstances may be previous statements 
Sr acts of the parifes or statements or acts 
subsequent to execution of document. Of atl 
these, in our opinion, under our law of 
evidence defendant can certainly be allowed 
to prove conduct subsequent to execution of 
document. A few words will explain our 
meaning. Subsequent conduct of parties (i) 
may serve to show what the real meaning of 
the contract was, or (ii) may operate as an 
estoppel whenit amounts to part performance 
of tbe contract; see Bahsu Lakshman v. 
Gavinda Kanji (1) for this differentiation. 
A Division Bench of this Court has, in 

(1) 4 B. 594, 
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Abdul Ghafur v. Abdul Kadir (2), ex- 
plained the net result of the numerous 
previous rulings regarding section 92 of the 
Indian Evidence Act, and has held that 
while the doctrine laid down in Baksu Laksh- 
man v. Govinda Kanji (1) and in rulings 
based on that casehas been swept away by the 
Privy Council decision in Balkisen Dass v. 
W. F. Legge (3), tbe rule enanciated in Kanshi 
Nath Chatterji’s case by Sir Barnes Peacock 
[Kanshi Nath Chatterjee v. Chandi Charn 
Banerjee (4)] had uot been touched, under 
which evidence of “acts and conduct of the 
parties subsequent to the deed is admissible 
to show that something different from the 
written contract was intended by them.” 
We propose to accept this dicium, though 
there is something to be said for the idea 
that evidence of subsequent conduct should not, 
in view of section 94, which was not consider- 
ed in Abdul Ghofur v. Abdul Kadir (2), be 
admitted to show directly what fhe real 
meaning of the contract was, where its word- 
ing is plain and unambiguous but only to 
establish an estoppel. 


Looking at the matter in this way, the 
only evidence we can consider is defendant's 
payments to plaintiff after the execution of 
the document and the letter defendant sent 
to plaintiffs showing the accvunt to date 
drawn upon defendant’s theory of his real 
liability which letter was not protested against i 
in reply but was simply acknowledged. Our 
brother Rattigan has clearly taken much 
more evidence than this into account, in 
forming his opinion that defendant’s version 
of the affair is the true one. Further, he finds 
that on 10th June 1906 defendart only receiv- 
ed Rs.1,;200 and not Rs. 2,100 and, therefore, 
the appeal should be dismissed with costs if all 
that evidence is admitted. This, as we have 
shown, seems to us hardly to follow, as a 
necessary cousequence, for a man may receive 
Rs. 1, 200 only and yet intentionally promise 
to pay Rs. 2,100. The question to be decided 
is, whether the evidence, which we say above 
js all we can consider, is sufficient to show 
that the real meaning of the contract was as 
stated by defendant, and that plaintiff should 
not be permitted to urge the contrary. 


That evidence is partly oral, i.e., defend- 


(2) 72 P. R. 1901; 114 P. L. R. 1901. 
(3) 22 A. 149; (P. ©.) 27 I. A. 58. 
(4) 5 W. R. 68; L. R, Sup. Vol. 383. 
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ant’s own assertions on oath, and partly 
documentary. Defendant has asserted, and 
this ig not denied, that he paid Rs. 70 on the 
day of the execution of the promissory-note. 
He has also stated—see his deposition and 
the statement of account, Exhibit D II, he 
has put in—that he has paid off Rs. 1,060 
since he executed the note; and we do not 
understand that plaintiff denies this. Plaintiff 
does not deny this t Stal, and as regards the 
details of it he shows no alternative statement, 
indeed, he says he keeps no accounts; and, 
in these circumstances, I think we can take 
it as proved that the items in Bxhibit D II 
were paid offas stated in that document, espe- 
cially as a great many of them are actually 
proved by acknowledgments of plaintiff’s and 
by money-order receipts. . 

Next, in that document an entry of July- 
1907: shows a payment of Rs. 260. In con- 
nection with this, Exhibits D XLI and D XIV 
are imporlant. In making that payment it 
is clear ihat defendants wrote to plaintiff 
stating that he had paid interest up to end 
of July 1807 and that the balance due was” 
Rs, 1,000, asin Exhibit D IT. Plaintiff merely 
acknowledged receipt and he has not pro- 
duced defendant’s registered letier containing 
the remitiaues of Rs. 260. Defendant 
thereupon wrote the letter of which 
D XIV is his office copy and of which plaintiff 
has not ventured to predace the original. 
In ifdefendant, who had apparently up to 
that time gone on paying sums of money 
from time totime on the supposition that 
his theory of the meaning of the contract was 
the correct one,again states that Rs. 1,000 
only remains due and asks plaintiff to allow 
him to substitute for the “exaggerated (P) 
and incorrect document” he was holding a 
“proper document.” To this, it seems, there 
was no reply; and till April 1908 inclusive 
defendant went on paying monthiy sums of 
Rs. 80—the interest on Rs. 1,200—with two 
additional paymeuts of Rs. 120 in October 
1907 and Rs. £0 in November 1907, plaintiff 
making?” no objection and making no 
attempt to combat defendant’s presentation of 
the case. 

In these circumstances, we are of opinion, 
that defendant has made out a strong case 
for his allegation that the real contract was 
as he has stated it. He has also made ont a 
clear esioppel against plaintiff. When 
defendant paid Rs, 70 upon execution of the 
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promissory-ccte and plaintiff accepted the 
payment; it is certain that defendant thought 
he was paying Rs. 30 interest and Rs. 40 
against - principal: otherwise, there is no 
sense in the payment which does not represent 
a month’s interest on Rs. 2,100. The certain- 
ty is heightened when we find defendant pay- 
ing Rs. 30 instalment from time to time, and 
finally in July 1907 paying Rs. 260, expressly 
stating it to be Rs. 80 principal and Rs. 180 
interest to date, for six months’ arrears, 
Finally, the matter is put beyond all doubt 
by Exhibits D XIII] and XIV aforesaid. 
Plaintiff should have put defendant right, if 
he was wrong, at the earliest possible 
opportunity, for then defendant might have 
either sued for a declaration regarding the 
meaning of ihe promissorynote or might, if he 
succumbed to plaintiff’s views, have arranged 
to pay more and so prevent accumlation of 
interest. Plaintiff, in short, by his acts and 
omissions induced defendant soto act as to 
injure his position; and thus estoppel is com- 
pletely established. 

In these circumstances we hold that the 
decree appealed against is correct aud we 
dismiss the appeal with costs. 

Appeal re‘ested, 





(s. c. 30 P. R. 1911.) 
PUNJAB CHIEF COURT. 

Secoxp Civiu APPEAL No. 899 cr 1909. 
December 22, 1910. 
Present:—Mr. Justice Johnslone and 
Mr. Justice Chevis. 

KARAM ALI—PLAINTIFE—APPELLANT 
VETSUS 
SULTAN AND OTHEKS— DEFENDANTS. 

Pre-emption—Lis pendens—Eachange during pen- 
dency of suit—Transferee having superior right—Right 
timesarred on the date of exchange. 

The doctrine of lis pendens applies to an cxchange 
of land, effected during the pendency of a suit, in 
favour of a person who has a superior right of pre- 
emption but whose pre-emptory rights have becomo 
extinguished on the date of exchango by lapso 


of time. 
Mahmud v. Khuda Bakhsh, 26 P. R. 1908; 393 P. 
W. R. 1908; 145 P. L. R. 1908, distinguished. 


‘Further appeal from the decree of the 
Divisional Judge, Mulian Division, dated 
the 5th May 1909. 

Mr. Jalel Din, for the Appellant. 

Mr. Vishnu Singh, for the Respondents. 

gudgment.—By deed executed on 
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99th January 1907 and registered on 30th 
January 1907, defendants Nos. 5 and 6 sold 
the land in dispute to defendants Nos. 1—4. 
On 20th January 1908 plaintiff sued to pre- 
empt. On lst February 1908 Chuhar-report- 


ed to the patwort that he had taken the land, 


jn.dispute in exchange for other. land. 
Jhuhar, who has been impleaded as defend- 
ant No. 7, has aright of pre-emption superior 
to plaintiff, and the learned Divisional Judge, 
holding that Chuhar took the land in ex- 
change within the period of one year from 
date of sale, hag reversed the decree of the first 
“Court and dismissed the suit. There is, as 
is admitted by Chuhar’s Counsel, no proof of 
the date of the exchange, but he urges that 
the fact that Chuhar, on Ist February 1908, 
when reporting the exchange to the patwari, 
mentioned that it had taken place four 
months previously, is good ground for hold- 
ing that the exchange took place within a 
year from the date of sale. But had the 
exchange taken place four months prior to 


this report we should have expected to find, 


the fact noted in the girdawari papers of the 
kharif of 1907. And the mere statement of 
Chuhar as to the date of the exchange is no 
proof; if he knew of the institution of plain- 
tiffs suit (and it is not af all improbable 
.that he did know of it) he would be’ very 
likely to antedate thé exchange so as to 
make it appear to be an exchange prior to 
the institution. Wacan find no proof that 
the exchange was realy effected on any date 
prior to lst Febrnary 1908, and we must 
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take that to be the date of the exchange. . 

Now, the subject of the-sale did not 
admit of physical possession at the time of 
sale, as it was on mortgage and part of the 
sale money was left with the vendees io 
redeem the land. So, limitation for a pre- 
emption snit expired on 80th January 1908. 
(See article 10 of 2nd Schedule of Limitation 
Act, 1877). So, on the date of the exchange 
Chuhar’s right to pre-empt had become time- . 
barred. Had he then sued to pre-empt, his 
suit would have been dismissed as time- 
barred. We must, therefore, regard the 
exchange as a voluntary one, and not as a 
transaction in which Chuhar was enforcing 
his right of pre-emption. This distinguishes 
the case from Mahmud v. Khuda Bakhsh (1), 
which bas been relied. on by the learned 
Divisional Judge; in Mahmud v. Khuda 
Bakhsh (1), the land was sold to a pre-emptor 
with superior rights within the period of 
limitation, and the doctrine of lss pendens was 
held to be inapplicable. Here, however, 
Chuhar’s pre-emptory rights had become ex- 
tinguished by lapse of time. 

We accept the appeal, and, reversing the 
decision of the learned Divisional Judge, we 
remand the case under Order XLI, rulo 23. 
Stamp on appeal in this Court -to be refund- 
ed, other costs of this appeal to be costs in 
the cause. 


Appenl accepted; Case remanded. 
(1) 26 P. R. 1908; 39 P. W. R. 1908; 145 P. L. 
R. 1908. - 
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——' 1856—-XV. See HINDU Wivow’s Re-MARRIAGH 


. Act. 
—— 1859—VIII. See-Civin PROCEDURE OODE. 


— 1859—XI. See Revenue SALE Law. 

—— 1859—XIV. See LIMITATION ACT. z 

— 1860—XLV. See PENAL CODE. 

—— 1867—XXY. See PRINTING PRESSES AND NEWs- 

é PAPERS ACT, 

—~ 1869—IV. See Div8rcx Acr. 

— 1870—VII. See Court Fres Act. 

—— 1871—IX. See LIMITATION ACT. 

—— 1871—XXIII. See Pensions Act. 

——°1872—I. See EVIDENCE Act. 

—— 1872—IX. See CONTRACT Act. 

= 1873—X. See Oarus Act. 

— 1874--iI]. See MARRIED WOMEN’S Property 
4 Act, g 

—— 1876—X. See Revenvn JURISDICTION Act, 

-— 1877-1. See Sprorric RELIEF Act. 


e 


i 


LUPE ANAN ANAN AA NANANG AN ANANA 


H 
À mama 


Acts—GENERAL- concld, 


Act 1877—III. See REGISTRATION Act. 

1877—XYV.. See Limitation Act, 

1878—I, See Opium Acr. 

1878—XI. See Aras Act. 

1879 XXI. See EXTRADITION Act. 

1881—V. See PROBATE AND ADMINISTRATION ACT, 

1881—X XVI. See NEGOTIABLE INSTRUMENTS Act, 

1882—IV. See TRANSFER or PROPERTY Act. 

1882—VI. See COMPANIES Act. 

1882—XiV. See Crvit PROCEDURE Cops. 

1882—XV See PRESIDENCY SMALL Cause 

~ COURTS Act, 
See PROVINCIAL 

Courts Act, 

1889—IV. See MERCHANDISE MARKS Act, 

1889—VII. See Succession CERTIFICATE Act, 

1890—VIII. See GUARDIANS AND Warps Acr, 

1890—IX. See RAILWAYS Act. b 

1894—I. See LAND ACQUISITION ACT, 

1896— KILI. See Excise Acr. 

1897—VIII. See REFORMATORY SCHOOLS Act. 

1897—X. See GENERAL CLAUSES Act. 

1898—V. See ÜRIMINAL PROCEDURE Cone. 

1899—II. See STAMP ACT. 

1899--IX. See ARBITRATION ACT. 

1908—XYV. See EXTRADITION Act. 

1904—X. See Co-OPERATIYE CREDIT SOCIETIRS 

Act. 

1907— 111. See PROVINCIAL INSOLVENCY Act. 

1908—V. See CIVIL PROCEDURE Cops. 

1908—IX. See LIMITATION ACT, 

1908—XIV. See Criinan Law AMENDMENT 

Act. 
1909—ISI. See PRESIDENCY Towxs INSOLVENCY 
Act. 


1887—IX. SMALL Cavss 


Acts—LOCAL. 


ACt1864—II. See MADRAS REVENUE Recovery Act, 

— 1865—VII. See BENGAL Act. 

1865—VII. See MADRAS IRRIGATION CESS Act. 

1865—VITL. See MADRAS Rent Recovery Act, 

1866—XX. See REGISTRATION ACT. 

1876—II. See Lower Burma LAND AND Reva. 

NUE Act. 

1876—VII. See BENGAL LAND REGISTRATION ACT. 

1876—X VIII. See OuDH Laws Act, 

1879—XVII. See DEKKUAN AGRICULTURISTS? 
RELIEF Act. 

18SI1—XII. See N.-W. P. Rent Act. 

1882—VI. See BENGAL EMBANKMENT Act, 

1883—IX See CENTRAL Provinces TENANCY 

° Act. 
1884— 111. See BENGAL MUNICIPAL Act. 
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Acts—LOCAL—concld. 


Act 1884—V. See MADRAS Locat BOARDS Act. 
1884—XVIII. See PUNJAB Courts Act. 
1885— VIII. See BENGAL Tenancy ACT. ' 
1886—VI. See KARACHI PORT Trust Act. 
1886—X XII. See OUDH Rent Act. 
1886—.... See Berar MUNICIPAL Law. 
1887--XVII. See PUNJAB LAND REVENUE Act. 
1888—VI. See GUJRAT TALUKDARS ACT. | 
1890—IIJ. See Mapras Locat Boarps Act. 
1896—I. See cee PUBLIC DEMANDS RECOVERY 
cr. 
1896—XX. See Sinp ENCUMBERED ESTATES 
. Act. 
1896—.... See BeRAR LAND REVENUE CODE. 
1899—I. See Burma GAMBLING AcT. 
1899—III. See CALCUTTA MUNICIPAL Act. 
1899—IV. See RANGOON POLICE Act. 
1900—I. See U. P. MUNICIPALITIES Act. 
1901—IT, See AGRA Tenancy ACT. . 
1901—ITI. See U. P. LAND REVENUE Act. 
1904—I. Sce BOMBAY GENERAL CLAUSES Act. 
1905—II. See PUNJAB PRE-EMPTION Act. 
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Regulations. 
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1799- V. See REGULATION. 
..— 1817—VII. See REGULATION, 








-- 1825—XI. See REGULATION. 
an. ———— 1832—VI[. See REGULATION. 


Statutes. 


11—12 Vic. C. 21. - See INSOLVENCY Act. 
19-18 Vic. 0.96. See ADMIRALTY OFFENCES ACT. 


23—24 Vic. 0: 88. See ADMIRALTY JURISDICTION ACT. - 


94—25 Vic. C. 104. See Hien Courts HARTER ACT. 
57—58 Vic. O. GO. See MERCHANT Suippine Act. 
.—— 1881—.... See ARMY Act., 


Additional evidence on appeai— 
Power of. Appellate Courti—Legitimate occasion for 
taking additional evidence. 


The legitimate occasion for the admission of addi- 


tional evidence by an Appellate Court arises when, 
on examining the evidence as it stands, some inherent 
defect becomes apparent. , : 
“Where a Sub-Judge on appeal did not exa- 
mine the evidence and come to any conclusion 
that a fresh local investigation was needed to enable 
him to pronounce juslgment, but remanded the case for 
| further investigation: Held, that the order of the Sub- 
“Judge was wholly without jurisdiction. < ; 
Kessowji Issur v. G. I. P. Ry. Co., 31 B. 381; 11 C. 
W. N. 721; 6 0. L. J. 5; 4 A. L. J. 461; 2 M. L. T. 435; 
9'Bom. L. R. 67; 17 M. L. J. 347 (P. C.); and Krish- 


nama Chariar v, Narasimha Chariar, 31 M. 114; 3. 


M: L'I. 208, relied upon: JANKI Korr v. Lan Man 
: : 332 


Roy 5 5 
Adhsali, definition of—Right of pais Pa 


«partition 4 
Adjournment of cases— Consent of ae 
É 8 


Administration, letters of—Widow manag- . 


ing her husband’s ‘estate — Removal — Grant of 
Letters of Administration— Liability to account 
i i G 


v 


INDIAN CASES. 


1898—XI. See CENTRAL PROVINCES TENANCY ACT.. 


1819— VIII, See Patni REGULATION. 
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Administration—concld. 


-~————, letters of —Probate and Administra- 
tion Act (V of 1881), scope and object of —Question 

| of title—Effect of grant of Letters—Power of .Court to 
give possession of property. 





It is nob necessary,, in proceedings under the . 


Probate and Administration Act on an application for 


` Letters of Administration, to decide what the estate of 
- the deceased consisted of. . 
Questions of title can only be determined in a 


regular suit. a 

The fact that a Court has granted Letters to a 
person does not authorize it subsequently to give him 
possession of any property. The ‘grant of Letters of 
Administration does not, without further procecdings, 
entitle the grantee to possession. Except in regard 
to the oxhibition of an inventory and the revocation 
of Letters, the Court becomes functus officio after the 
grant. A 

Maung Ye Gyan v. Ma Hmi, 1 L. B. R. 155; Karim 
Buw v. King-Emperor, 2 L. B. R. 161; Mi Pwa v. Mi 
Thein Yon, 4 L. B. R. 287, followed. Nea Pwe v. Mı 
Cuan Tua, U. B, R. (1910) I, 69 "993 


Administrator—Alienation without leave of 
. Court—Voidable, 


alienation—Keeping advantage obtained under alien- 
_ ation—Probate and Administration Act (Y of 1881), 
s. 90. 

“An alienation by an administrator without leave 
of the Court, where such leave is necessary under 
section 90 of the Probate and Administration Act, is 
not void but merely voidable; and, consequently, no 
person who is entitled to’avoid the transaction ought 
to be. allowed todo so in such a manner as to 
enable him to recover property which would other- 
wise -be‘lost_to him and at the same time to keep the 
money or other advantages which he has obtained 
under it. ae at : 

: The Eastern Mortgage and Agency Co. Ld. v. Rebati 
Kumar Roy, 3 C. L. J. 260, followed. 

` Where itis found that an administrator created 
a mortgage without the permission of the Court, bub 
ha did it forthe benefit of theestate, that is, to re-pay 


not void—Benefit to estate—Re- . 
payinent of debt of owner of property—Avoidance of | 


a loan taken by the original owver, the mortgage . 


should not be avoided unconditionally; and when the 
plaintiff does not offer to pay off the mortgage, the 
transaction cannot be set aside. CHARU CHANDRA 
Pan v. KALIDAS CHANDRA, 18 C. L. J. 447 269 


Admiralty Jurisdiction Act, 1860, | 
705 


s. I 





Offences Act, 1858, s. 1 
705 


Admissibility of chawkidar’s register of births 

and deaths 713 
z Document executed in a Native 
State, stamped according te the laws of that State 
—Admissibility in evidence in British Indie 247 


Lease — Term exceeding one 
year— Evidence not admissible without registra- 
tion— Whether admissible to prove present derñise 

_ —Relatioħ of landlord and tenant ..  ” 89 

















Government 





transfers 


c P l l XN 


—— of plans and maps prepared by f 
653 


of register of transfers -to prove: 
: -~  . 22 


‘Vol, X] 


Admissibility—concla, 


- of statements previously made 
hy witness and recorded in the absence of accused 
11 


ee ee 














Subsequent conduct of parties, 
1004 


424 


when admissible 
Admission—Effect of attestation 


s effect of —Burden of proof. 

An admission by a party, though not necessarily 
conclusive, is sufficient by itself to shift the burden of 
proving the contrary on tothe person making it or 
his representative in interest. 

Chandra Kunwar v. Chaudhri Narpat Singh, 29 A. 
184; 11 C. W. N. 321; 4 A.L.J. 102; 5 0.L.J. 115; .17 
M. I. J. 103; 2 M. L. T.109; 9 Bom. D. R. 267, followed. 
Sarna RAM v. Sure RAM, 7 N. L. R. 23 700 


Adverse possession — Mortgagee cannot 
hold adversely to mortgagor 999 
ee  — Co-eirs— One heir manag. 
ing property—Other heir minor—Brother and sister. 
A Muhammadan brother and sister inherited 
together property left by their deceased father, 
The sister's name was not recorded in the revenue 
papers to the extent of the share. legally inherited by 
her nor did she get profits proportionate to that share. 








_ The sister was a minor atthe time of her father’s 


death and her brother used to manage the property. 
She lived inthe same house with her brother and 
died in that house: 

Held, that under these ciroumstances it could not 
be said that the sister was excluded from her legal 
share and that the brother was in adverse possession. 
INAYAT Hussain V. Aziz BANNO 41 
Mortgage by trespasser— 
. Mortgagee in possession for over 12 years —Prescrip- 

tive title complete. 

A., a trespasser ih respect of a certain fixed rate 
holding, mortgaged it to B. in 1884. B. remained 
in possession of the property ever since: : 

Held, thab the possession of B. was equivalent 
to the possession of his mortgagor, andas he had 
been in possession for over 12 years, it must ba held 
that A. and B. had acquired a2 title by adverse 
possession. Bext Maputo SINGH V. DEBI SARAN poe 























--Physical- possession —Abridg- 
ment of title ~Adverse possession-—Registration of 
mame, whether equivalent to possession. 

Although a person may be in physical possession of 
property, his title therein may be abridged by 
reason of adverse possession on the part of his 
opponent. 

Althongh registration of name under the Land Re- 
gistration Act may be evidence of possession, it is not 
necessarily equivalent to actual possession, nor is it 
sufficient to interrupt the adverse possession of the 
opponent of the person whose name has been regis- 
tered. Joy Kani Rox v. dLEMANGINI DEBI 363 
——* ripening into ownership— 

Trespasser—Consiructive possession—Presumption— 

Trespasser of a part not a trespasser of the whole— 

Byrden of proof— Evidence Act (I of 1872), s. Ll4-- 

Limitation Act (XV of 1877), Sch. II, art. 144. 

(1) Adverse possession which ripens into owner- 
ship, under the Indian Limitation Act, must be actual, 
exclusive and continuous for more than 12 years. 

(2) No presumption of constructive possession 
ought to be made in favour of a trespasser, 





GENERAL. INDEX. 


L011 
Adverse possession—concld. 


(3) A trespasser by virtne of being in adverso pòs- 
„session of a part cannot be deemed to be in adverse 
‘possession of the whole. A plaintiff who bases his 
title on adverse possession for more than 12 years 
must prove that his possession was actual, continuous, 
exclusive and adverse for more than 12 years. 

(4) The law relating to presumptions is not intended 
to enable a wrong-doer to turn it to his own account. 
A wrong-doer, therefore, cannot be allowed to call in 
aid the provisions of section 114 of the Indian 
Evidence Act to establish his title. 

Jagjivan Das v. Bai Amba, 25 B. 362: Vithal Das v. 
Secretary of State for India, 26 B. 410, Tarubat v: 
Venkatarao, 27 B. 43; Secretary of State for India v. 
Krishnamoni Gupta, 29 C. 518; 29 I. A. 104; Walt 
Ahmed Chowdhry v. Totameah Chowdhry, 31 C. 897; 
Udit Narain v. Golad Chand, 26 T. A. 236; 27 C. 221; 
Rains v. Baston, 14 Ch. D. 537; 49 L. J, Oh. 473; 43 
L. T. 88; 28 W. R. 954, referred to. ZANDRAN v. 
Ramn, SA. L. J. 247 


Agency. See PRINCIPAL AND AGENT. 
Agra Tenancy Act (HI of 1901), S. 4 
(12) 284 


ss. 10, 202—Ezrchange 
—Ex-proprielary tenance y-— Suit for possession in 
Civil Couit—Defendant pleading tenancy— Proce- 
dure. ; 
By virtue of section 10 of the Agra Tenancy Act, 











1901, no ex-pyoprietary tenancy arises where thero is 


an exchange of Zemindari between co-sharers. 

Where in a suit for possession ina Civil Court, the 
defondant pleads that he held the land as a texant, 
the Court of first instance is bound to follow the 
procedare laid -down in section 202 of the Agra 
Venancy Act, IT of 1901, and to require the dofendant, 
by order in writing, to institute withia three months 
a suit in the Revenue Court for the determination of 
the question whether the defendant is plaintiffs 
tenant or not. Kora SINGH v. CHHALLU, 8 A L. 4. 
329 845 
- S3. 11, 34—Holding of 

tenancy for over twelve years without payment of rent 

with consent af zemindar—Acquisition of occupancy- 
right. 

A tonané who has been in possession of a hold- 
ing for over twelve years with tho consent of 
the cemindar can acquire an occupancy-right in 
the holding notwithstanding ihe fact that ho 
has been paying no rent to tho zeminđar. Boc- 
tion 34of the Agra Tenancy Act, 1901, does nob apply 
to sucha case. Kucsut Ram v. Mga Sina 1 {2 
—— 5.3 112 
S. B4—Applicability of 

the section—Tenant holding with consent of Zemin- 

dar. 

Section 34 of the Agra Tenancy Act, 1901, applies 
to a case where a person ocenpies land with-- 
out the consent of the landholder and not whero 
he occupies it as his tenant. CHIDDA SINGIT U. Poy 


Ram 
S. 40 465 
S. 57 (1) —Ejectment-- 

Trees planted by tenant —Breach of contract. 

A tenant who plants trees in contravention of the 
contract under which he holds tho holding, i8 liable 
to ejectment under section 57 (d) of he Agra Tenancy 
Act, 1901. Siam NARAIN Sinctt Ray Prassp 


—_—— 
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Agra Tenancy Act—concld. 


S. 90 465 


Sa — S. 108—EFntries of payment 
of rent in a pocket-book —Prasumption as to full pay~ 
ment of rent—Receipt— Rent—Revision—Government 
revenue remitted, 

In o suit for arrears of rent the defendant pleaded 
that they had paid the rent claimed by the plaintiff 
in full and that -nothing was due from them. In 
support of their plea they produced a pocket-book 
which contained certain ontries of payments made. 
Tho plaintiff admitted the entries. 

Heid, that the entries inthe pocket-book did not 
amount to receipts within tho meaning of section 
108 of Agra Tenancy Act, 1901, therefore, they raised 
no presumption that the paymenl entered in the book 
amounted to an acquittance in full of all demands up 
to the dates on which the entries were made, 

Where Goverment revenue for a period is remitted 
but the rent payable by lessees is not expressly 
remitted and they aro themselves liable to pay Gov- 
ernment revenue; they cannot claim any remission in 
the rent payable to the lessor. 
SINGH, 8 A. L. J. 609 


ee 




















— S. 146, Sch. 4, No. 
6—Suit for damages—Distraint—Cause of action 
when acernes—Knowledge of plaintif—Limitation. 
Under No. 6 of the 4th Schedule to tho Agra 

Tenancy Act, tho limitation fora suit for com- 

pensation for wrongful acts of a distrainer, brought 

under section 146, is threo months from the date on 
which the right to sue accrued, Such right to sue 
accrnes when the plaintiff’s property is lost, destroyed 
or damaged or he has knowledge of the loss, destruc- 
tion or damage. DAMBAR SINGH v, BALWANT SINGA, 
8 A. L. J. 508 502 


—_—_— — S, 158—Rent-free grant 
—Resumption — “Two successors’, meaning of— 
Proof as to who the original grantee was, 

Section 158 of the Agra Tenancy Act, does nob 
provide that the person succeeding must necessarily 
bo the heir of the person who preceded him. 

For the purpose of section 168 it is not necessary 
to prove who the original grantee was. NIHAL SINGH 
v. BALDEO PERSHAD 33 


———-— sS. 202 845 


Agreement to supply funds Jor litigation, effect 
of—Right to recover property based on such agree- 
ment — Sule — Conveyance. 

Ono I. was entitled to succeed to certain property 
on tho death of a \Adow as being the nearest rever- 
sioner of the widow’s deceased husband. The $ro- 
perty was in possession of remoter reversioners. In 
order to prosecute his claim he entered into an 
agreemont with the plaintiff by which he agreed to 
give him halfthe property in dispute in liow of the 
funds supplied to him by tho plaintiff for the expens- 
es of the suit, The plaintiff and T. jointly sucà for 
possession of the property. Before decision of 
tho caso, I. died and the question arose whether on 
the basis of the said agreement plaintiff could 
recover half of his share in the property. The Courts 
below allowed the plaintiff’s claim: 

Held, on appeal that tho agreement in question did 
notamount toa sale as defined in the Transfer of Pro- 
perty Act or to a “conveyance” as defined in the 














INDIAN -CASES. 


GULAB SINGH V. DEBI . 
100 


e 


[1911 


Agreement—concld. 


Indian Stamp Act and that ib did not transfer any 
property to the plaintiff nor did it confer any title 
on him. 

Raghunath v. Nilkanth, 20 C. 848; 20 I. A. 112; 
Lal Achal Ram v. Raja Kazim Husain Khan, 8 0.0. 155: 
9 0. W. N. 477; 27 A.271;15 M. L. J. 197; Bajrangi 
Singh v. Bhagwan Bakhsh Singh, 11 O. C. 301; Haji 
Niyamat Ali v. Ilahi Bakhsh, 8 Ind. Cas. 500, followed. 
INDAR SINGE v. Kusri BINGH, 14 0.0. 189 179 


Agriculturist—Assignee of Government Reve- 
nue 814 

Alluvion—Snubmersion of land under water— 
Re-appearance on its old site—Sufficlent identifica- 
tion— Ownership 


Amendment—Pleading—Alteration in descrip- 
tion of property detailed in plaint made beyond 
limitation—Power of Court to make the amend- 
ment—Effect on limitation 476 


Amendment—order directing — Appeal—Re- 
vision—A ppeal from amended decree—Plea of non- 
conformity with compromise—Merits of the deeree 
—Hagiyat 

—_——— of decree. See Dercren, 
AMENDMENT OF. 

— of plaint — Amendment in 

second appeal--Complicated question of law in- 

volved—aAuthorities as to remedy open to plaintiff 
conflicting—Plaintiff adhering to his own view— 

Amendment allowed — Amendment when to be 

allowed— General rule 218 

————_ —— Effect on limitation 731 


— Joinder of causes of action 
and parties— Snit for possession as heir—Implend- 
ing of different alieness in one suit—fTrial of sepa- 
rate issnes—Interlocutory judgments—Practice 

















——— Pleadings — Practice—Con- 
iradiction—Raising an objection by Court 991 
Suit for more dignity 

110 
Suit for recovery of debt 
—Amendment of plaint into a suit for partnership 
accounts not permissible 























Various causes of action 
38 


Relief misconceived — Qrant- 














joined 











ing of appropriate relief. 
A suit onght not to be dismissed merely because 
the plaintiff has misconecived the appropriate re- 
liefs to which he was entitled. He should be 
allowed to amend his plaint by insorling a prayer 
for proper reliefs, ARDULKADIR V. Banearo Swami 
Naicken, 2 M. W. N. 270; 9 M. L. T. 429 260 
—— of pleadings when to be 
allowed 532 
Animals—Damage caused by vicious animals—ile- 
phants, whether ferm naturme—Liadility® of both 
owner and servant entrusted with keep of animals. 
The test for determining whether an animal is 
vicious by nature or not, is whether years ago and 
continuously up to the present time the progeny of 
this class of animals has been found by experience to 
be harmless. 
Filburn v. People’s Palace Aquarium Co., 25 Q. B. D. 
258 ; 69 L. J, Q. B. 471; 38 W, R. 706; 55 J. P. 18], 
referred to, 





` 


Vol. X] 


Animals—conela. 


In each case the question is, whether the 
particular class of animals is dangerous, though in- 
dividuals may be tamed, and ifa person keeps an 
animal belonging to a dangerons class, he must take 
the risk of any damage it may do. 

The liability of the owner of an animal does 
not depend on the manner or extent of its employ- 
ment, but on the nature of tho class to which such 
animal belongs. . 

Elephants ag a class are dangerous though indivi- 
duals may be tamed and domesticated and both 
the owner of the elephant and the servant to whose 
keeping it is entrusted are liable in damages for any 

. harm done by it. i 

Mahadar Mohanta v. Balaram Gagoi, 85 Č. 413; 12 
0. W N. 547, distinguished. 

Maung Kyam Dun v. Narayunan Chetty, 2 U. B. R. 
570, referred to; MANKADA KOVILAGAM v. MALANG 
KATTIL KOPPAN, 21 M. L. J. 434; 9 M. L. T. 496 108: 


Appeal, abatement of. See ABATEMENT. 


——-———Additional evidence on appeal—Power of 
Appellate Court—Legitimate occasion for taking 
additional evidence. F 

—Amending plaint according to decision of 

Appellate Conrt —A ppeal from order —Acquiescence 

—Gonduct— Estoppel—Right to file appeal 463 

Amendment of plaint—Power of Appellate 

Court to take objection 991 

Appellate Court, Powers of—Unstamped 

document endorsed as stamped by Collector subse- 

quent to decision of suit—Admissibility in appeal 











——Collector’s certificates —Civil Court’s power 
—Stamp of improper descripbion—Rejeétion of a 
document not duly stamped—Valuation—Court’s 
daty 





—— Company case—Notice not given within 
‘ three weeks 








—Appeal on the ground that money deposited too 
late ; 73 
-——Death of appellant—Subsiitution of wrong 
person, whether affects respondent’s decree 32 
—-——-Deoree made by special officer—Order in 
: execution made by officer not specially empowererl 
—Appeal, whether lies 539 
——— —— Dismissal of appeal—Amendment of decree” 





dismissed for non-payment of proper 
Court-fee—Cross-objections, whether can be enter- 
tained after such dismissal of appeal— General rule 
— Exceptions 207 
—————— filed without copy of decreo—Copy of 
judgment obtained first—Uopy of decree applied 
for after expiry of ordinary period of limitation— 
Exclusion of time taken in obtaining copy of decree 
—Time` requisite foe obtaining copy — Sufficient 
cans® - 86 
—— heard eg parte against defendant No. 2 
in lower Appellate Court—Second appeal by defend- 
ant No. 1 making plaintiff. alone respondent — Re. 
hearing of appeal, application for, by defendant No. 2 
Jurisdiction of lower Appollate Court to entertain 
application 
—Misjoinder of causes of action and parties 
—Dofendants not’ prejudiced by misjoinder—Prac- 


tige 515 
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Court fee—Decree absolute for redemption ` 
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Appeal—contà. 


EET Order assessing value of property to be 
sold. | 
EL Order filing an award — Decreo based 
thereon—Provisions of the Code, whether antago. 
nistic— Intention of Legislature 5 12 
—— Order rejecting an application for review 
ota: f IRM 725 
~ Plaint—Signature by plaintiff essential— 
Defect in signature, effect of—Defect in signature 
no ground for interference ; 
— Power of Appellate Conrt to 
questions not subject of an issuo- 
— Power of Appellate Court to allow with. 
drawal of suit 
——Power of Appellate Court to decid 
on the evidence on record : a “525 
TER Rejection of application to be putin pos- 
session of the estate of the decensed 
Remand by lower Appellate Court—g 
decision by first Court and lower Appellate Gone 
Subseqnent appeal from remand order without ap- 
pealizg from second decree of lower Appellato 
Court—Appeal incompetent 
——Sale—Application to set aside sale — Com- 
. promise between decreo-holder and judgment- 
debtor behind „back of 2uction-purchaser, to hare 
- sale set aside, if valid—Right of auction-purchaser 
to appeal 148 
ai Suit, proper trial of—First Court not 
taking defendant’s evidence and dismissing suit— 
Lower Appellate Court decreeing claim upon the 
same evidence—Irregularity 441 


s ground for—Pleader's inability to go on with 
the case—Prayer for lime not acceded to, i E 


Whore an appellant’s Pleader falls ill on tho day of 
hearing and time is given to engago another Pleader 
but the Pleuder so engaged does not argue the caso 
but applies for timo which is not alowed and tho 
case is proceeded with, the order of tho Court refus- 
Ing to allow further time is not open to second 
appeal. Janu Bans v. BHUNFSRI 214 


Revision—Punjab Courts Act (XFIT 
1884), s. 70 (1) (a) and (b)—Civil Procedure 5 
(Act F of 19084, s. 104 (2) and O,KLITI, r. 1 (ay 
Order of remand—Jurisdiction, 








—_ 








adjudgo 


























An order of remand directing a lower © 
€ g onrt t 

hear a Buit on the ground that it had jurisdiction i 
do so is not open to revision under section 70 (1) (a) 
of the Punjab Courts Act, or appeal under section 
70 {1) (b) of that Act. e e 

Sardar Arur Singh v. Bua Ditt® 4 P. R. 1911; 9I 
C4. 674, followed. MANNU LAL v. Har CHARAN Dis 
: 2 
Twee swits-- One judgment— Separate orden 

-- No consolidation--One appeal, irrenda, an 

One appeal from three distinct orders recorded in 
three distinct execution cases which wero decided by 
onejudgment, as the objections taken in the several 
Pe Were = We amé description, is incompetent 
and irregular when there was 
solidation of the cases. Be ee oe OR 

Royal Insurance Co. v. Athoy Coomar Dutt, 6 C 

W. 

N. 41; Panchanada v. Vaithinatha, 29° M, 383. 
Mariamnissa v. Joynab, 33 C. 1101; 10 0. W. N. 934- 
4C. L. J. 149; Damodar v. Shecram, 29 A, 780 and 
Laharia v. Debia, 33 A. 51 (F. B.), relied npor, 
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Appeal—concid. - 


Bnayetoollah, v. Radha, 15 W. R. 895; Kashi Prasad 
y, Secretary of State, 290.149; Gopal Lall Togore v. 
Tilluck Chunder,3 W. R. (P. 0.) 1; 10 M. T. A. 183, 
Doorga Pershad v, Tara Pershad, 3 W. R. (P.O) 11; 10 
M. I. A. 203 and Soorendra Pershad v. Nundun Misser, 
21 W. R. 196, referred to and explained. 

Chatterput v. Gopi Chand, 4C. W. N. 446; 26 0. 
750, distingnished. RAKHAL CHANDRA a t 


MANMATHA NATH MITTER : 
al (Criminal)—Competency of Appel- 

App ee to alter finding of Lower Court 374 
— Some members of unlawful 

bly sentenced to various terms exceeding 
aaa in aggregate— Appeal lies to tho Chief 
Court—Appeal presented to Sessions Court-—Duty 


jong Judge to return appeal for presentation 
ts saa Gouri Power of Sessions Judgo to report 


caso to Chief Court 

= der dis- 

eal (Second) — Appeal from orde 
ARPT application under r. 89— Second app 


ea), 
> Hes—Change in law 45 
whethor Hes si Concurrent findings of ane 


























ats ~——Execution of decroe—Suit 
of nature cognizable by Small Cause Soni, a 


t below Rs. 500 
ee Finding of fact, how far it 
can be ‘challenged in second appeal—Practice— 
Whole cannot be challenged 188 
Misconstruction of docu- 
ment—Mistake as to meaning of portion penis 
hich is documentary 

oe stat Payment to decree-holder 
before the dato of sale—Fraud in publication or 


conduct of sale 


TION OF FACT. i , i 4 
1 ES Suit decreed in part—Plain- 


tiff’s appeal in so far as his claim dismissed—De- 
fendant’s appeal in so far, as plaintif s claim de- 
creed—PFlaintift’s appeal dismissed and that of 
defendant decreed—Plaintiff’s further appeal only 
in so far as defendant’s appeal allowed, effect of 


238 


See Privy 








- 




















Question of fact, See Ques- 








Appeal to Privy Council. 


N APPEAL. 
Appropriation of payments. See Cox- 


Act, S. 59. . i 
Approver, evidence of —Corroboration —Practice 


—Photograph of undcr-trial prisoner condemned 





Conviction based on evidence of approver 


m 


a inion should not be based on the evidence of 


over alone unless it is corroborated by reliable,” 
sana e ndoné evidence. NANZIGADU v. Emperor 284 


Arbitration- Order filing an award—Decree 
based thereon , | 5 12 
— Application not signed by all parties 
interested in the suit at the time of reference, whether 
invalid and award illegal —Ciril Procedure Code (Act 
F of 1908), Sch. IT, s. 1, | 
If KA the parties interested at the time when a 
reference is made to arbitration have not joined the 
reference, the reference is invalid and “tho award 
which follows such reference is also invalid, 








INDIAN CASES, 


[1914 


Arbitration—conold. 


Pitam Mal v. Sadiq Ali, 24 A. 229; Kadhu Singh v. 
Baljit Singh, 29 A. 423; 4 A. L.J. 847; A. W. N. 
(1907), 147; Ishar Das v. Keshab Deo, 32 A. 657; 7 A. 
L. J. 807; 7 Ind. Cas. 68, referred to. HASWA v. 
MAHBUR, BA. L. J. 645 559 


— Award —Private arbitration — Order 
filing award—Appeal—Civil Procedure Code (Act ¥ 
of 1908), s. 104, sub-s, (1), cl. (J) and Sch. II, s. 21 
—Legal misconduct of arbitrator—Hearing evidence 
behind back of one party—Private inquirtes—Award 
incomplete—Leaving certain matters undetermined— 
Award bad and unenforceable. 


An order directing a private award to be filed and 
a decree to be drawn up on the basis thereof under 
section 21 of Schedule II of the Civil Procedure Code 
of 1908, is appealable under section 104 sub-section 
(L), clause (7). : 

In arbitration proceedings, both sides must be 
heard, and each in the presence of the other. 

Consequently, an arbitrator entirely misconceiv- 
es his duty, who takes upon himself to hear evi- 
dence behind the back of the party interested in con- 
troverting it; and it is legal misconduct on the part 
of an arbitrator to make private ingnizies and to 
base his award on information which he has pri- 
vately obtained. 

Therefore, an award based partly on private in- 
quiries cannot be treated as binding, 

An award should be a final decision on all matters 
referred to the arbitrator. Where it leaves undecided 
ono of the cardinal points in controversy, the award 
is bad. Gaxes NARAIN SINGH v. MALIDA Koer, 13 - 


C. L. J. 399 450 
Act (IX of 1899), s. I5— 


Appeal from an order under s. 15—Civil Procedure 
Code (Act V of 1908), ss. 104, 106, 115—Appeal 
treated as a revision. 

















A proceeding under the Arbitration Actis nota 
suit and does not end in a decree. There is no pro- 
vision in the Act requiring Court to make an order 
filing or refusing to file an award. The award is filed 
by the arbitrators under section 11 and unless it is 
remitted to them under section 18 (1) or set aside 
under section 14 it becomes “enforceable as if it were- 
a decree of Court”. Tho order ofa Court, under the 
Act, in whatever terms it may be expressed, js one 
either setting aside or refusing to set aside an award. 
There is no provision in section 104, Civil Procedure 
Code, for an appeal against such an order, and it is 
outside the scope of section 104 (f), which deals with 
orders filing or refusing to file an award. 

The fact that an award is “enforceable as if it were a 
decreo” makes it clear that it is not a decree, though 
it may be executed as though it were a decree. 

In this case an appeal was treated as a revision. 
KEWALRAM v. DONALD GRAHAM AND Oo. 


Arms Act (XI of 18783, ss. 14, I5and 
19 cl. (f)—Accused made over gun to another a 
year and a half ago—If accused liable to punishment. 


Where it is proved that a person who kept a gin 
for some time made it over to another to keep for 
him, he cannot be convicted of an offence under 
section 19 clause (J) of tho Arms Act. AKIL Natit 
v. ÊMPEROR, 15 C. W. N. 440 688 


— $s. 15, 19 (f) 688 








e 


Vol. X] 


Arms Act—concld. 
ss. 19 (f), 2O0—Conceal- 


ment of arms after arrest. 

The first part of section 20 does not deal with 
cases of concealment or of attempts at concealment, 
made by a man who has armgonhis person, or in a 
bag which he is carrying, or which are otherwise 
in his immediate personal possession, only on beirg 
arrested. Itis meant to deal with cases of conceal- 
ment before arrest. 

Where an offence under section 19 (f) has been 
committed, no proceedings ought to be instituted 
withont the previous sanction of the District 
Magistrate. If such sanction has notbeen obtain- 
ed the proceedings are null and void. The absence 
of sanction cannot be treated as a mere irregu- 
larity. GOPALAKRISHNA IYER v. EMPEROR, 2 M. W. N. 











271; 9 M. L. T. 475 261 
———— Sa 20 261 
Army Act, 1881, s. 194 719 


Arrest—Decree obtained in Sonthal Parganahs — 
No arrest in execution—Transfer of decree to Courl 
outside: Sonthal Pargannahs—Whether decree may 
be executed by arrest of judgment-debtor 538 


Assignment admitted by assignor—When can be 
impugned by a third party—Pleadings. 

Ordinarily, an assignment cannot be impugned by 
a third party when the assignor admits it. But a 
third party is entitled to impugn it when the transfer 
is a colourable one, and has been entered into with 
the object of defrauding him. Jwata PRASAD v. 
BHARAT SINGH 226 





——--——-—- Sham transaction—Burden of proof 

— Consideration—Practice—Decision on issue of fact 

_ No specific issue framed. 

If the parties to a suit adduce evidence on a ques- 
tion of fact and a decision is arrived at thereon, that 
decision will be good, notwithstanding the question 
not being put in issue, provided noither party is pre- 
judiced thereby. 

The burden of proving the reality of the con- 
sideration in the case of an assignment lies on the 
assignee, AYYALAMMAL SERVAIGARAR V. NALLASAWMI 
Pintar, 9 M. L. T. 407 I 


——— Of dept—yYatlidity tobe tested by 
what iaw—Transfer of Property Act (IV of 1882), 
ss. 180, 181—Notice to debtor, 

The validity of an assignment must be tested with 

‘reference to the law as it stood at the time when it 

was made. 

Abdul Aziz v. Appayasami, 27 M. 131; 311, A. 1 at 
p. Band Baidya Nath v. Kaminikant,6 ©. L. J. 572, 
relied upon. 

The provision of sections 131 of the Transfer of Pro- 

-perty Act, as it originally stood, did not invalidate a 

transfer of an actionabl® olaim made without notice: 
it merely suspended the operation of the assignment 
as against the debtor until notice had been given. 

Kalka Prasad v., Chandan Singh, 10 A. 20, 
referred to. ISMAIL, MOLLAH v. Japu Nata, 13 C. L. 
J. 641 : 510 
Assignment of Government Reve- 

nuec—Right of Government to remit such revenue— 

Assignee bound by remission. 

The assignee of Government revenuo takes the 
assignment subject to all the rights of Government 
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Assignment of Government Reve~ 
nue—concld. 


to assess, enhance, reduce, remit or suspend tho 
revenue. Henco, if the Government remits a portion 
of the assigned revenue the assigneo cannot realizo 
that portion from the zemindars. Bexi MADIIO v. 
BHAGWAN PRASHAD, 8 A. L. J. 554 14 


‘Attachment—tffect of dismissal of apoie a 


for execution 








y Jurisdiction of Civil Courts to 
attach trees 73 
— of Military Assistant Surgeon’s 

719 








pay 
———-~>——Sale — Conditions to be compliod 
with 34 








before Judgment—-Objection on grown 
that property not saleable, if to be taken when attach- 
ment is made—lIf not taken then, whether investiga. 
tion of question is burred—Civit Procedure Code (Act 

XIV of 1882), ss. 266, 483, 487. 

When an application is made for attachment before 
judgment, a defendant is not, at that time, obliged 
to take exception to the validity of the attachment 
on the ground that the property is not transferable. 
If he takes that objection after a decree is passed, 
the investigation of the question is not barred for the 
reason that he omitted to take it before, 

Mungul Pershad v. Grija Kant, 8 I. A. 123 8 0. 51. 
11 ©. L. R.1138; Durga Okaran v, Kali Prosonna, 26 Cy 
727; 3 C. W. N. 586; Sheikh Murulla v. Sheikh Burwila, 
9 ©. W. N. 972; Corentry v. Tulsi Prasad, 8 C. W. N. 
672 and Dwarkanath v. Tarini Sankar, 34 C. 199; 11 C, 
W., N. 513; 5 0. L. J. 294, distinguished. BASIRAM 
Mato v. Karyani DEBI, 16 C. W. N. 795; 38 0. o 








—— before judgment of property sitnate 
outside the Court’s jurisdiction—Allowable under the 
new Code—Civil Procedure Code (Act V of 1908), 
se, 46 and 138, O. XXXVIH, r. 5—Civil Procedure 
Code (Act XIF of 1882), ss. 483, 648. 

Though the property, referred to in clause (b) of 
Order XXXYIII, rule 5 of the new Civil Proceduro 
Code, must be property within tho local limits of the 
Ccurt’s jurisdiction, no such restriction is imposed with 
regard to the property mentioned in clause (a). The 
rule clearly permits the attachment before judgment 
of property situate either within or without the legal 
limits of the Court’s jurisdiction. . 

The removal from the new rule of this restriction 
as to the locality in which property capable of being 
attached under it must be situato, which there was 
in the corresponding section 483 of the old Code, has 
altered the law. SoMASUNDARAw® CHETTY v, Muruu® 
Vagrappa, 4 Bur. L. T. 89 794 
Attestator, efect of—Admission 424 
Award. See ARBITRATION. 
——Arbitration — Private arbitration— Order 
filing award—Appeal 
- Order tiling au award —Appeal 512 
Bail—Discretion to refuse bail— Evidence—Impro- 

per exclusion of evidence—Distinction between 

questions which witness cannot be compelled to 
answer and those which witness cannot be permit- 
ted to answer —Admissibility of the answers where 
the witness waives his right of nob replying 

9 








——High Court’s power to grant bail in extradition 
cases i 


1016 
Benami iransaction—Settlement in favour of 
mother—Will by mother— Fraudulent Transfer 


Benamidar is not a necessary party in a suit 
on any transaction. 779 

Bengai Act VIII (B. C.) of 1865, s.6— 
“All costs of process” — Whether include costs of ewe- 
cution—Sale in execution of rent decree—Some of costs 
entered in sale-proclamation, not really due, effect of 
—Unregistered purchaser—Title—Superiority—Pur- 
chaser at rent sale. 

The words “all costs of process” in section 6 of Act 
VIII B. C. of 1865 are quite wide enough to include 
costs of execution such, for instance, as tho fees 
necessary for tho issue of an attachment or a sale pro- 
clamation. 5 

If the plaintiff-judgment-debtor in a suit to set 
aside a sale for arrears of rent, succeed in proving 
that some of the costs Of process entered in the sale 
proclamation was not really duo from him, the sale 
which followed in perfect good faith on that sale- 
proclamation cannot be regarded as null and void. 

An unregistered purchasor of a tenure cannot set 


up his title against a person purchasing ata sale of ` 


the tenure for arrears of rent, and cannot succeed in 
a suit for possession or for a declaration that the gale 
was collusive. 

Sham Chand Koondoo v. Brojo Nath Pal, 21 W.R. 94; 
Kristo Chunder Ghose v. Raj Kristo Bandyopadhsya, 12 
C. 24; Palit Shahu v. Hari Mahanti, 27 C. 789; Niladri 
Mahanti v. Bichitrananda Roy, 6 Ind. Cas. 605; 37 0. 
823; 14 C. W. N. 905; 12 0. L. J. 158, followed. 

Sheik Ajzul Ali v. Lalla (urnarain, 6 W, R. Act X 
Rullings p. 59, doubted. Kirpa SINDHU Roy «. 
BANCHA NIDHI MAHANTI 899 
— Embankment (Act VIB, C. 

of 1882), ss. 56, 57 68, 86~-Collector— 

Power to apportion embankment charges—Contract 
_ between zemindar and tenure-holder—Civil Court— 

Jurisdiction to interjere with Collectors order— 

Specific Retief Act (I of 1877), ss. 54, 56. 

Under the Bengal Embankment Act, the Col- 
lector is authorised to assess the embankment 
charges on tenures after due notice; and the 
tenure-holders are bound to pay those sums to 





the zemindar. The Collector’s order is not sab- 
ject to any contract made between the tenure. 
holders aud the zemindar; that is, the order is 


not a nullity even if it be contrary to any such 
contract. 

Section86 of the Embankment Act enacts that 
orders passed under section 68 shall bo final. The 
Civil Courts, therefore, have no jurisdiction to 
wodify or alter such grders, Suma Prasan v. Qos- 


BAIN Das DATTA Q2 
——-—— Land Registration Act (VII 
of 1876 B. C.), ss. 78, 81 467 


— Municipal Act (lil B. C. of 
1886), s. 6, cl. (II), s. 15, proviso, 
cls. (i) and Gil), SS. 85, [03—Qualisica- 
tion to vote—-Payment of rates and income-taw—Voter 
must be legully liable to pay ratesand tax—Owner— 
Occupier. 

A person whose income is below the taxable 
minimum, but who submits to the levy of the income- 
tax, does not thereby acquire the statutory quali- 
fication as a voter as contemplated by section 15 








* proviso, clause (2) of the Bengal Municipal Acti 
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Bengai Municipal Act- concld. 


The payment of rates to be available as a qualifying 
circumstance for a voter under section 15 proviso 
clause (i) must be by a person legally liable to pay 
the same. : 

Where a son has contributed considerable snms of 
money towards the acquisition and subsequent im- 
provement of a house which was purchased in the 
name of his father who lives at Bonares in retirement, 
the son is rightly treated by tho Municipality as 
“owner” and is, therefore, liable under section 103 of 
the Act to pay rates assessed on the honso, and 
entitled to vote under section 15 clause (1). NARENDRA 
Natu v. NAGENDRA Natu, 13 Q. L. J. 471; 15 0. W. 
N. 586; 38 C. 501 43 
—— ss. I5 pro. (i) & 

(il), 85, 103 43 
——-~ Public Demands Recovery 

Act (I B. C. of 1895)—Cortificate -Rent not 

seitled by ayreement or by Court. 

No sum can be lovied from any one on account of 
his occupation of Government land by the certificate 
procedure under the Public Demands Recovery Act 
till rent has been settled by agreement of parties or 
has been assessed by a competent Court. JuTHI 
Sixen v. Secretary or Srare 335 

— $8.15, 17 (D 532 
—-—— Tenancy Act (VHI of 1885), 

SS. 21, 44, 45, 182—Homesteod—Raiyat 

holding land at another village under different land- 

lord —Hjectment—Non-occupancy ratyat—LTupiration 
of term. 

Tho land in dispute waz let to the defend- 
ant in 1896 for three years. Upon tho expiry 
of that term, he was allowed to hold over and on 
October 12th, 1905, the plaintiff-Iandlord served 
him with notice to quit the land on April 14th, 
1906. A suit for cjectment was filed on Decem- 
ber 4sh, 1906: 

Heid, that as the notice was not served within 
six months before the expiration ofthe term, nor 
the suit instituted within six months after the. 
expiration of the term, the suit was barred under 
sections 44 and 45 of the Bongal Tenancy Act. 

Obiter dictum :—The provisions of the Bengal Ten- 
ancy Act areapplicable to the homestead of a person 
who isa raiyat, although he is not .a raiyat of the 
village in which the homestead land is situated and 
is not a raiyat of the same landlord as the landlord 
of the homestead land. 

Kripa Nath Chakravarti v. Sheikh Anu, 40. L.J. 
832; 10 O. W. N. 944, relied upon. Harutar‘Cuarto-, 
PADUYAYA v. DING Bera, 14 C. L. J. 170 139 
S. 44 139 
Sana NG AS 139 


S. 50 — Presumption of 
fivity of rent—Suit not under Bengal Tenancy Act— 
Presumption from eircumstances. ° 
In cases to which section 50 of the Bengal Tenancy 

Act has no application, a Court may draw any appro- - 

priate inference from the facts proved by the 

evidence on the record. . 
Dinendra Narain v. Tituram, 30 ©. 801; Giant v. 

Robinson, 11 C. W. N. 242; Nundo Lal v. Aturmoni, - 

12 C. W. N. 4382 and Golab Misser v. Kalanand 



































“Singh, 6 Ind. Cas. 217; 14 C. W. N. 884; 12 C. L. J. 


107, referred to. 


NITYANANDA PAL v, NANDA KUMAR, 
13 C. L. J. 415 163. 
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SE ia s.- 50 —Presumption of 
permanency—Suit or proceeding under Act— Eject- 
ment suit on ground of transfer of non-transferable 
holding, if suit under Act—Second appeal—Miscon- 
struction of document—Mistake as to meaning of 
portion of evidence which is documentary— Civil 
Procedure Code (Act V of 1908), s. 100—Usage or 
custom of transferadility—Ingredients, what are, to 
prove the eustom—Growing usage if binding upon 
landlord. 

Although tho presumption mentioned in séction 50 

. of the Bengal Tenancy Act-applies only to casés 

which may be called suits or proceedings under the 
Act, yeb even in cases where that section is not 
directly applicable, the Court may act ona similar 
presumption if the facts justify the necessary 
inference,. 

Duliin Golab Koer v. Bolla Kuvim, 25 U. 744; 
20. W. N. 580, Dinendra Narain v. Titu Ram, 30 
C. 801 and Nanda Lal v. Atarmont Dasee, 35 C. 
763; 12 CO. W. N. 432, relied upon. 

A suit for ejectment on the allegation that the 
tenant of a non-transferable holding has sold it to the 
defendant and has abandoned the land, is not a suit 

: or proceeding under the Bengal Tenancy Act. 

Sarat Chandra Ghose v. Shyama Chand,10 O. W. 

:N. 930, followed. % 
Though the misconstruction of a document which 
jg the foundation of a suit or which is in the nature 
-of a contract or a document of title, is a ground for 
second appeal, a second appeal does not lie because 
some portion of the evidence is in writing and the 
Judge in the Court of appeal below makes a mistake 
as to the meaning of it. 

Nowbut Singh v. Chutterdharee, 19 W. R. 222; Shib 
Chandra v. Chandra Narain, 1 O. L. J. 282; 32 O. 719; 
Ananda Chandra v. Parbati Nath, 4 C. L.J. 198; 

-and Braja Mohan v. Thakur Das, 4 Ind. Cas. 732; 10 
C: L. J. 598, followed. 

JInasuit for ejectment on the ground that the 
tenant of a non-transferable holding hassold ib to 
the defendant, the only circumstance that the tenancy 
has been held for about 25 years before the date of 
transfer aba uniform rate of rent is by itself in- 
sufficient to justify the inference thab the rent was 
fixed in perpetuity. 

In order to prove a custom of usage of transfer- 

-ability, what is necessary to prove is that such trans- 
fers have been made to the knowledge and without 
-the consent of the landlord and that they have been 
recognised by him either without the payment of 
mazar or upon payment of a nazar also fixed by 
custom, 

Sibo Sundari v. Raj Mohun Guho, 8 U. W. 
N. 214; and Radha Kishore v. Ananda Pria, 8 C. W. 
N, 235, relied upon. 

Tt is not necessary to pyove that the landlord has 
actually wade an objection to a transfer and has been 

_ unsuccessful, 

A growing usage of transferability, is of no avail 
‘against the landlord; the usage to be effective must 
have‘%lready grown up. 

Ambika v. Dya Gazi, 10 O. W. N. 497; Rasik Lall 
Dutt v. Didhu Mukhi, 10 C. W. N. 719;.4 0. L. J. 306, 
33 O. 1094 and Rajendra Kishore v. Chandranath 
12 C. W. N. 878, followed. 

Buta usage of transferability after it has grown 
“up, affects not merely tenancies created’ thereafter, 


t 
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Bengal Tenancy Act—contd. 


bnt also existing tenancies to which the benefi of the 
usaga attaches. BUZLUG KARIM v, SATISH CHANDRA, 
13 0. L. J. 418; 15 CO. W. N. 752 3 


— ss. 50 cl. (2), 85, 
86 cI. (D) —Presumption of permanency —Suit not 
ander Bengal Tenancy Act —E'stoppel ~Defendant 
producing false pattah, whether entitled to benefit of 
presunuyption—Re-eniry by landlord—Tenant surren- 
dering —Ejectment of under-vaiyat . 

Although the provisions of section 60, clause (2), 
of the Bengal Tenancy Act apply only to suits or pro- 
Act, it does not follow that a 
an inforence from 
at an uniform rate, 
a fixed rent since 








Court is precluded from drawing 
the fact of long payment of rent, 
that the jote has been held at 
the permanent settlement. 
Although the defendant get up n false pattah, dated 
gome time before the permanent settlement, yot he 
is not precluded from asking tho Conrt to draw an 


inference as tothe fixity of rent if he has proved 


other facts whioh would give rise to such an inference. 

Caspersz v. Kedar Nati Sarbudhikari, 5 0. W. N. 
858 at p. 861, followed. 

Where a raiyat surrenders his holding the landlord 
can re-enter by ejecting the under-raiyat without a 
notice to quit if not protected by section 85 or section 
86 clause (b) of the Bengal Tenancy Act. 

Nilkanta Chaki v. Ghatto Sheikh, 4 0. W. N. 667; 
and Badan Chandra Das v. Rajeswari Debya, 2 0. L. 











J. 570, followed. Moxta SUNDARI 3 Ve no 
CHANDRA BHOWNIK 3 
S. 60 6 7 
sS. 85 164 














—— S. 85—Swb-leage by raiyat 
—Invalidity—By whom may be questioned — Perma- 
nent Lease given by raiyat. 

The question of the invalidity of a sub-lease 
granted by a raiyat in contravention of the provisions 
of section 85 of the Bengal Tenancy Act, can be 
raised only by the landlord of the raiyat. 

Where, therefore, 2 ‘plaintiff seeks to recover 
possession of disputed land on the strength of a 
permanent lease which is found to have been executed 
by a raiyat, the defendant, who is a trespasser haviug 
no title to the land, cannot question the validity of 
the lease. MANIK BARAI v. RANI OHARAN MANDAT, 
13 C. L. J. 649 469 








S. 85, cl, (3)—Under- 
raiyat allowed to hold over—Higetment forcible, if 
legal. 

Th® provision in sub-section 3 of section 85 of 
the Bengal Tenancy Act, that the sub-lease shall 
not be valid for more than nine years from the com- 
mencement of the Act, applies only as between the 
under-raiyat and the landlord of the raiyat, it does 
not apply as between the tenant and the sub-tenant. 

If the provisions of section 85, sub-section (3), are 





_ not enforced immediately upon the termination of 9 


years after the commencement of the Bengal Tenancy 
‘Act, and if the under-razyat is allowed to hold over 
and continue in occupation of the land of the tenancy, 
his tenancy must be terminated in accordance with 
the provisions of the law, and till such steps havo 
been taken, he cannot be forcibly ejected from the 
land. 


The raiyat of a holding executed a sub-lease in 
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favour of certain persons on May 30th, 1879. These 
latter again executed w sub-lease in favour of the 
plaintiff on February 20th, 1885. The interest of the 
raiyat was subsequently acquired by the defendant, 
under deeds of conveyance in 1883 and 1897 who 
forcibly ejected the plaintiff: 

Held, thas the defendant, being the representative 
in interest of the raiyat, is not entitled as between 
himself and the plaintiff to take up the position that 
the lease of May 30th, 1879, was inoperative, and that 
the plaintiff must succeed. ARAB ALI v. RACHIMADDI, 


13 C. L. J. 656 562 
—— SS. 153, I53A—Ize- 


cution of decree—Decree made by special officer— 

Order in execution made by officer not specially em- 

powered—-Appeai, whether lies—Deposit under s. 

1634—Decree enecuted for whole amount without de- 

ducting amount deposited under s. 153A. 

The test to be applied in determining whether an 
order in execution is appealable under clause (b) of 
section 153 of the Bengal Tenancy Act, isthe quali- 
fication of the officer who passed that order and not 
that of the officer who passed the decree inthe suit. 

Therefore, when an order for the reversal of a sale 
in execution of a decree is made by an officer not 
specially empowered to exercise final jurisdiction, the 
order is open to appeal although the decree was 
made by an officer specially empowered. 

Although section 153A of the Bengal Tenancy Act 
does not specifically prescribe the mode of applying 
the money deposited by a person at whose instance 
an ex parte decree is set aside, yet it is reason- 
ably clear that the intention of the Legislature was 
that if at re-trial the decree is ultimately mado 
in favour of the landlord, he should, in the first 
instance, apply the sum-deposited towards satisfaction 
of hisdecree and take out execution for the balanco 
only of the judgment-debt. Smeo Parsan Rar v. 























BISHUN PARGASH Narai, 15 C. W. N. 760 539 
S. 153A 539 
— S. 171 — Under-tenure. 


holder, deposit by—Saving superior tenure fron sale 

for arrears of rent—Sale likely to be brought about 

partially by reason of his own default—Equitable 
defence. : 

An under.tenure-holder, who has saved a superior 
tenure from sale in execution of a decree for arrears 
of rent by a deposit under section 171 of the Bengal 
Tenancy Act, is entitled to maintain a suit for the 
recovery of the mount deposited by him by enforc- 
ing the charge created in his favour by the ction 
although the impending sale was likely to be brought 
about partially,at any rate, by reason of his own 
default. 

But tosucha claim the defendant is entitled to 
interpose an equitable defence. 

If it is established that part of the sum deposited 
by him to avert the sale was payable by him to 
„the superior landlord, he is not entitled to recover 
that sum. HEMENDRA Kumar Guose v, RAJENDRA 
BALA Dast, 13 C. L. J. 454 


mm sS, 


: 174—Sale in execu- 
tion af vent decree—Deposit by judgment-debtor— 
Subsequent withdrawal of deposit—Previous pur- 
chaser, application by—Allegation that deposit made 


INDIAN CASES. 
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with his money —Fresh deposit allowed to be made by 

him, 

A sale was held in execution of a rent decree, and 
the judgment-debtor made a deposit under section 
174 of the Bengal Tenancy Act. Subsequently, the 
judgment-debtor mado an application for leave to 
withdraw the deposit and thereupon the Court refused 
to set aside the sale, Then the present potitioner 
appeared and alleged that he had purchased the pro- 
perty long ago and that the deposit was made with his 
money. The Court dismissed his petition on the 
ground that he had no locus standi: 

Held, that in the interests of justice, the petitioner 
ought to be allowed to use the name of the judgment- 
debtor and to make afresh deposit now within seven 
days from the arrivalof the record in the Court: below. 
ADHAR HANDRA v. RAM CHARAN 38 


S. 182 
Sch. III, art. 3 54 


Berar Land Revenue Code, I896— 
Forfeiture of rights on non-payment of revenue—Re- 
grant— Improvement —Co-sharers —Rights inter se. 
Whon under the Berar Land Revenue Code a cos 

sharer in a holding has caused by his own default a 
forfeiture of tho rights of himself and his co-sharers, 
and subsequently obtained a re-grant of the holding, 
whether by a timely payment which averted sale, or 
by buying it in aba sale, he is bound by a well-known 
rule of equity to hold the estate thus acquired in trust 
for his co-sharers as well as himself, and cannot use 
his own neglect of duty to defeat their title. 

A co-sharer, who has incurred expenditure on repair 
or improvement of the common property, can claim a 
rateable contribution for ib from his co-sharers if he 
did not intend to benefit them gratuitously, and they 
are benefited by his act. SHANKAR TAL v. MULCHAND, 
7N. L. R. 11 694 

——— —-— S, 56 — FPorfeiture-sale— 

Effect of equities—Burden of proof. 

Section 56 of the Berar Land Revenue Code affords 
absolute protection against incumbrances created by 
the ex-occupant of a forfeited holding, to a purchaser 
thereof in pursuance of a sale made under that sec- 
tion, but where no such sale is mado, the effect of the 
forfeiture and subsequent acquisition of the forfeited 
property are to be determined with reference to the 
ordinary law, and are, therefore, subject to the control 
of equities arising out of theconduct of the parties. ` 

Amolal Banechand v. Dhondi, 80 B. 466, 8 Bom, L. R. 
360, referred to. 

A mortgagee who claims in equity to enforce his 
mortgage against property not mortgaged to him, in ` 
substitution for mortgaged property which has been 
destroyed, is bound to establish that the destruction 
of the original security took place under such cir- 
cumstances as to raise an equity in his favour, so as 
to fasten his mortgage on *property acquired by the 
mortgagors after the extinction of his seoufity. Dro- 
rao v. Banal, 7 N. L. R. 2 
Berar Municipal Law of 1886, s. 

146 (1)—Penal Code (Act XLV of 1860), s..168— 

“ Pecuniary interest,’ meaning of —Vice-Ohairman 

of Municipal Board issuing contracts—Private loan" 

to contractor to carry on works—Recovery out of re- 
alization from cheques issued by Vice-Chairman. 

A member of a Municipal Board in Berar who 
lends money to a contractor, upon the personal credit 
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of such contractor, for the purpose of a contract 
with the Municipal Board violates section 146 (1) of 
the Berar Municipal Act and is liable to punishment 
under section 168 of the Penal Code. 

In « Municipal contract, in the name of B. which is 
entirely worked with the money of A., B. is merely 
the benamidar of A, 

A..the Vice-Chairman of a Municipal Board, had 
authority to enter into contracts for the Munici- 
pality, to pass contractor’s bills and to issue cheques 
in payment thereof. A. gave two contracts for the 
construction of Municipal drains to B,, B. had no 
capital to carry out these works, so A., who carried 
on amoney-lending business on his own behalf, 
advanced the money and re-paid himself ont of the 
realizations of Municipal cheques issued by himself: 

Held, that A. had a pecuniary interest in the 
contracts within the meaning ofsoction 146 (1) of the 
Berar Municipal Acb and was guilty of an offence 
under section 168 of the Penal Codo as applied to 
Berar. 

Todd v. Robinson, (1885) 54 L. J. Q. B. 47; 14 Q. B. 
D. 789; 52 L. T, 120; 49 J. P. 278; Nicholson v. Fields, 
(1862) 31 L. J. Ex. 233; 7 H. & N. 810; 10 W. R. 304; 
Lewis v. Carr, (1877) 46 L. J. Ex, 314; 1 Ex. D. 484; 
36 L. T. 44; 24 W, R. 940; Nell v. Longbottom, (1894), 
63 L. J. Q. B. 490; 1 Q. B. 767; 10 R. 198; 70 L. T. 
499; and City of London Electric Lighting Co. v, London 
Corporation, (1903) A. O. 434; 72 L. J. Ch. 737; 89 
L. T. 310; 52 W. R. 158; 67 J.P. 487; 2 L. Œ. R. 93, 
relied upon. 

. Le Feuvrev. Lankester, (1854) 28 L. J. Q. B. 254; 
3 El. & Bl. 530; 2 0 L. R. 1426; 18 Jur. 894; 2 W. R. 
807, distinguished. A. B. v. Emperor, 7 N. L. R. 53 

577 
Bill of exchange—Hundi drawn in javour of 
third person in discharge of debt due on a pro-note 

—Conditional discharge — Receipt jor the amount 

of hundi— Endorsement on the pro-note—Presumption 

of conditional discharge. > 

Ag agenoral rule a bill of exchange or hundi given 
for a debt operates oniy asa conditional discharge 
of the debt but the contrary may be proved in any 
particular case. a 

D. owed a debt to P. ona pro-note. P. in his turn 
was indebted to T. At Ps request D. drew a hundi 
for Rs. 1,000 in favour of T. and the payment of that 
amount was endorsed on the original pro-note of D. 
in favour of P, T. did not present the hundi to the 
drawee. The question was whether P. had accepted 
the hundi unconditionally in part satisfaction of the 
amount due from D: 

Held, that as T. was under no obligation to present 
the kundi to the drawee, it did not amount to an 
unconditional discharge: 

Heid, further, that the endorsement of receipt on 
the pro-note was insufficiest to rebut the presumption 
of the dis@harge being only conditional. PALANIAPPA 
CHETTY v, ARUNACHELLAM Cnetry, 2M. W. N. 318; 
21 M. L. J.432; 9 M. L. T. 482 118 
Bombay General Clauses Act (I. of 

1904) 972 


Breach of contract—Right to sne for 
damages, whether assignable—Contract for pay- 
ment of debts—Breach of contract—Repndiation of 
liability by promisor—Causa. of action—Right of 
promisee to sue promisor—Limitation— Promisee 
to wait for p reasonable time 320 


74 


GENERAL INDER, 


1619 


Buddhist Law—Ecclesiastical Courts—Deci- 
sion of Thathanabaing—Jurisdiction—Plaintiff lay- 
man 996 

— ——— Eeelesiastical Courts— Decision of 

Thathanabaing—Jurisdiction—Plaintif layman— 
Claim for restoration of property dedicated to 
monastery—Decision of Revenue authorities. 
Ecclesiastical Courts are net deprived of jurisdiction 

merely because the plaintiff is a layman. 

Wun Chit v. Zawta, U. B. R. (1897-0) 1, II, 52, 
relied upon. 

Certain Wuttayan property was originally dedicated 
by plaintiff’s ancestor to a monastery and then 
confiscated and re-dedicated by the Burmese King. 
Plaintiff, alayman, applied to the Thathanabaing for 
the restoration of the land and after a decision was 
given by him and his Council, the plaintiff sned to 
enforce that decision. The Monks of the monastery, 
who were defendants, pleaded that the Ecclesiastical 
Courts had no jurisdiction and that the Ecclesiastical 
Courts could not give a decision in conflict with the 
decision of the Revenue authorities. Some of tho 
defendants had submitted to the jurisdiction. 

Held, that the Ecclesiastical Courts had jurisdiction 
over the matter. Their decision was a pronounce- 





-ment on the religions duty of Monks towards the 


descendant of a taga and it purported to give effect 
to the religions rule on that point and was directed 
against subordinate ecclesiastics. Even if the 
plaintiff had no right to re-claim the land enforceable 
in a Court of law, he was not debarred’ from ad- 
dressing himself to ecclesiastical authorities and 
invoking their own religious rules or maxims in his 
favour. The defendants conld not object to the 
decision of these authorities. 

Heid, further, that the decisions of the Reveune 
authorities were no bar to the decision in question. 
The land was declared to be wulingan and there was 
nothing to prevent the ecclesiastical authorities from 
resigning their rights in it to a grandson of a former 
owner. U Tex Ka v. Nea Tin Byv, U, B. R. (1910) 
T, 78 996 
Inheritance— Orasa son—Devolu- 

tion of the status on the newt eldest son-—Transinission 

of right. : 

If a first-born son dies in infancy the status of 
‘orasa’ is capable of devolving on the noxt eldest son 
and does so devolve when he atiains his majority pro- 
vided that he is unaffected by any of the disabilities or 
disqualifications mentioned in tho texts on the subject. 
He can iransmit the superior right of inheritance to 
his own issue in the same way as an ‘orasa’, who is 
actually the first-born of the familygcan do. 

Malya Thu v. Po Thin, S.J. L. B. 585; San Dwa 
v. Ma Min Tha, 8 Bur. L. R. 60; Po San v. Po Min, 3 
L. B. R. 45; Tun Myuing v. Ba Tun, 2 L. B. R. 292, 
followed. Ma HNIN Gaine v, Ma THA Li, 4 Bur. 1. 
T t4 < 778 


Burden of proof. 
FAMILY. 
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Adoption —-Inheritance — Con- 
verts from Hinduism to Mnhammadanism 816 
Alienation by widow -— Neces- 








sity 


——— eÁ 


Assignment—Consideration 


— Breach in tha state of union— 


36 


Re-union 


— re 








Custom-- Alienation 
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Custom—Snecession to Mahant- 








ship 824 
x ————— Effect of ‘admission 700 
— Exclusion of daughters 387 

— Legitimacy—Non-access 389 





———-—— Onus on defendant— Plaintiff 
producing his evidence without waiting for the 
. evidence of the defendant—Whether plaintiff can 
rely npon the plea that’ defendant has not dis- 
‘charged his onus i 223 

- ——-Promissory-note — Partial dis- 





—_— 


charge 











Question of status decided by 
Probate Court—Power of Civil Court to go into 
question in regular suit—Regular suit against ad- 
-ministratrix—Person in lawful possession 987 


nn a ea 


Scope of gumashta’s authority 
45 








Suit for possession by mortga- 
gee not brought until last day of limitation—Exe- 
cution of mortgage admitted—Consideration denied 
—Presumption—Onus on plaintiff to prove con- 

, sideration 927 














—-— Tenant-in-common —Suit for 
possession— Presumption 
Title for land 424 


anaia —_- —_ 





Trustee or Manager of minor’s 
property, mixing his own property with that of the 
other, effect of 57 

—— Will—Probate 130 


———— Release — Swit to set aside a 
release-deed—Failure of consideration. 














“Plaintiff brought a suit to set aside a release-deed 
on the ground that there’ was failure of consideration, 
Defendant admitted that the consideration mentioned 
in the deed was not true but contended, nevertheless, 
that there was consideration for the release-deed: 

Held,.that the burden of proving the failure of 
consideration lay on the plaintiffs. Ravia Bıvı 
AMMAL v, KADIR Barcua Rowrnar, 9 M, L. T. 480 


‘ 01 
Burial ground of Ponnas—Consecration 
—Removal of dead body 780 


Burma Gambling Act (I of 1899), 
SS. 3, 7, 12—“Corunon gaming house”— Pre- 
sumption under s.'7—Whether rebutted by circum- 
stances—Revision—Power to interfere with sentences 
of persons who hepe not appealed. 


Where there is mo independent evidence as t8 the 
actual taking of the commission by the accused and 
the conviction of the accused rests on the bare pre- 
sumption coupled with the discovery of the instru- 
ments of gaming under section 7 of the Burma Gambl- 
ing Act itis necessary to consider véry carefully 
whether the legal presumption is rebutted by the 
circumstances of the case and by the evidence pro- 
duced’ for the’ defence. - 

. In exercise of its revisional jurisdiction, the High 
Court can, on the appeal of one accused, deal with 
- the sentences passed on the other co-accused who 
haye notappealed. CHARI v. EMPEROR, 4 Bur. L. T. 
87 : : 792 
— S, 7 





po 


INDIAN CASES. - 


' headmen and block-elders are not policemen. 


792 - 


I Burma Gam bling Act—concla. 














Se 7—Criminal Procedure 
‘Code (Act V of 1898), s.108—Search—Ward Head- 
men and Block-Elders not qualified to be witnesses | 
of search. A 
By the Full Bench (Ormond, J, dissenting): 

The words “respectable inhabitants” in section 
108 of the Criminal Procedure Code should not be 
construed to include ward headmen and block-elders 
who ‘are appointed by the Deputy Commissioner. ? 

King-Emperor v. Kwe Haw, 4 L. B. R. 212; 14 Bur, 
L. R, 81; 7 Cr. L. J. 479, followed. h : 

‘Per Twomey, Ji—“Respectability” in this context 
means much the same thing as impartiality, the 
presumption being ‘that all respectable people are 
prima facte impartial. There is no sufficient reason 
for holding that ward headmen as a class should not 
be regarded as impartial. The genesis of the 
presumption under section 7 of the Gambling Act is | 
traceable not to the respectability or impartiality 
of the persons who witnessed the search but to the _ 
sufficiency of the grounds on which the warrant was 
issued under section 6 coupled with the finding of cards 
or other instruments of gaming in the place searched. . 

Paw Ya v. King-Emperor, U. B. R. (1908) Gamb. . 
l; 8 Cr. L. J. 413, followed. i 

Per Hartnoll, J—As the duties of the ward head- 
men and block-elders appointed under the Lower |. 
Burma Towns Act, 1892, or the Burma Towns Act, 
1207, include duties which relate tothe prevention of 
certain offerces and the discovery of crime and as it 
is part of their’ duty to assist all Officers of the | 
Government in the execution of their public duties, 
they are not such persons astho Legislature con-.. 
templated should be called as witnesses within the 
metning of section 108 (1) of the Code of Criminal 
Procedure. < i 

Per Fow, C. J—The ward headmen and the block- 
elders, although appointed by a Deputy Commissioner, 
having the same duties to perform as wardmeén ap- 
pointed by the Commissioner of Police, Rangoon, 
are not qualified witnesses to the search under sec- 
tion 108 of the Code of Criminal Procedure which 
applies whatever the offence may be and is not con- 
fined to searches under the Gambling Act. 

Per Ormond, J—The witnesses to a search should 
not be policemen but there is no necessity to further 
limit the words “respectable inhabitants.’ Ward ` 
Tho 
appointment or selection of the witnesses rests with 
the Officer or person conducting the search and if 
the selection is not bona fide the Court will have no 
difficulty in coming to the conclusion that there was 
no entry or search within the meaning of the Burma 
Gambling, Act or the Code. EMPEROR v. Kan Haw, 
4 Bur. L. T. 91 96 F. B, ` 

- — S. IO — Place to which 
publié have access—Fenced garden not such a place. 

“The place to which th@ public have access” in 
section 10 of the Burma Gambling Act must be a 
place akin to or of the same nature as a street or a 








. thoroughfare. - : 


A fenced garden which is private property catmot 
be held to bè akin to or of the same nature as n street 
or thoroughfare. 

Ah-Kon v. King-Emperor, 2 L. B. R. 195, 10 Bur. 





L. R. 187; 1 Cr. L. J. 461, followed. Lu GALE 9. 
Emperor, 4 Bur. L. T. 71 $ 775 
== ——— s$, 12 792 
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Calcutta High Court; Original Side’ 
Rules, r. 483 Bic NANG | 253 
a aa Ka Charter, eta g 


—_— Municipal Act (III B. C. of 
1899), S. 341—Verandah existing for 60 years _ 
—Fiature attached to building. 

A vérandah which “has been in existence as 
part -of- the original. building for more than 60 - 
years and’ does noone any harm, is not a fiature 
attached to +a building and, therefore, does 
not come within section 341 of the Calcutta Munici- 
pal Act. BARADA Prasan Roy v. CORPORATION OF 
Catcurtra, 15 C. L.-J. 611; 15 O. W. N. 780 310 


Corporate Body cannot be made co-plaintiff 
without its consent 515 


972 
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Carrier, meaning of 


Cause of action. 
OF ACTION; RIGHT TO SUE. 


` Central Provinces. Revenue Ma- 
nual, Vol. HI, Revenue Book Cir-~ 
cular IV-9 473 


Central Provinces Tenancy Act (IK 
of 1883), S. 46—Occupancy-holding—Succes- 
sion how governed—Hindu Laiv—Succession—Son 

~ remaining joint with father. 

Tn the case of Hindus, Courts should, in dealing 
with agricultural land, follow the Hindu Law of 
inheritance so far asit may be consistent with the 
principles of a legislative enactment such as the 
Central Provinces Tenancy Act. 5 

Ghanya Y. Ukund Rao, 4 N. L. R. 9, relied upon. 

When an occupancy-tenant aies, his right in his 
holding shall devolve as if it were land. 

-A -Hinda son who has remained joint with his 


father is his heir and succeeds to his separate or self- ` 
_acquired property, in preference to one who has , 


Armaram v. Lata, 7 N. L. R.386 733 
(XI of 1898), s. 35 


—Surrender of portion of a holding with consgnt of 

landlord, validity of. 

The rule referred to in Sarjuprasad v. Muratlal, 14 
C. P. L. R. 33, is clearly to prevent a tenant from 
giving up portion of a holding without the landlord’s 
consent, but where a landlord has accepted the 
surrender of a definéd portion of a holding and allow- 
ed the tenant to continue'as tenant of the remainder 


separated. 











on a defined rent, thetenant cannot be allowed to ' 
` enhanced punishment awarded under section 75, 


resile from the transaction. 


SUNDAR v, SITARAM, 7 N. 
L. R. 8 92 





S. 41—Mortgage— 4bso- 
‘lute occupancy-holding along with other property— 
Court cannot apportion charge. 

If an absolute occupancy-holding is mortgaged 
without notice to the landlord, the ‘fact that ‘other 
property, moveable or immoveable, is included in the 
moygage, does not Entitle the mortgagee forthe 
purpose of upholding the mortgage to ask the Court 
to valuesuch other property, apportion the mortgage- 
debt between it and the absolute occupancy-holding, 

*in proportion to their values, and thus reduce the 

charge on the absolute occupancy-holding within the 
limit prescribed by section 41 of the Tenancy Act for 
a mortgage without notice to the landlord. . 

Bent.Parshad v. Dharamdas Kalar, 1L C. P. L. R. 17, 
distinguished. GANGADHAR Rao v., Laxman Rao,.7 
N. L. R. 20 698 


P 
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Central Provinces: Tenancy Act— 
. (1898)—concld. 


—— -—— SS. 49 and 51 —Rent 
—Private agreement—Superseded by settlement. 
Sections 49 and 51 of the Central Provinces ’ 

Tenancy Act must be read together, and their united ' 








-effect is that a private agreement, not inconsistent 


with the Act, as to the rent payable, may be given 
effect to until the next settlement, but at tho next 
settlement the agreed upon rato of rent is superseded 
by the rate fixed | by the Settlement Officer. BHIKAJI 








v. TUKARAN, 7 N. L. R. 17 697 
= — ——— sS. 51 697 
CesS—Essentials to be p proved 465 


Charges in the alternative—Alternative charges 


168 

Charge —)ecree for sale of property—Mortgage 
i 481 
-—— Unregistered sale of land 919 








—Misjoinder —Criminal Procedure Code (Act 

y of 1908), s. 235. 

The accused was charged under section 170, 
Indian Penal Code, with personating a Police officer 
and thereby, in such assumed character, doing, or 
attempting to do an act under colour of ‘such office; 


, he was further charged on three charges of extortion 


in respects of three sums, and in the alternative on 
three charges of cheating in respect of the three 
sums, and finally of an attempt at extortion in res- 
pect of a certain sum, under section 384, Indian © 
Penal Cude, read with section 511, Indian Penal 


< Code: 


Held, that there was no misjoinder of charges, the 
offences charged having been committed in the same 
transaction. f 

Queen-Empress v. Wazir Jan, 10 A. 58, followed, 
JAGDISH KUMAR v. Arma Rem, 15 C. W. N. 732 944 
Previous convictions not set out distinctly in 

the charge sheet, effect of—Material omission—En. 

hanced punishment —Penal Code (Act XLV of 1860), 

s. 75. ' 

It is a part of the dûty of the Courts to draw charge 
sheets accurately, and where they fail to do this the 
persons convicted are entitled to the benefit of any . 
material omission. 

Where enhanced sentences are contemplated under 
section 75, Indian Penal Code, a separate head of 
charge must be distinctly drawn with this object. 

‘Where this was not done tho Court reducod the 








Indian Penal Code, though there was some reference i 
to previous convictions in tho statements of tho 
accused recorded on the revagse of the char ‘ge sheets. 
TDUNGRI v. EMPEROR, 139 P. L. R. 1911 


Charter Act, S. I5 8,618 


Chaukidar’s Register of Births 
and Deaths, admissibility of—Public Record 
—Evidence Act (I of 1872), s. 35. 

An entry in a Chawkidar’s Registor of Births and 
Deaths was relied upon as proof of the date of the 
birth of a person. The entry was admittedly not 
made by the Chaukidar and there was no evidence 
that it was made by any-other public servant or that 
it was the duty of any public servant to make it: 

Heid, that the register was not admissible under 
section 85 of the Evidence Act. SAMPAT v, Gauri ` 
SHANKAR, 14 Q, Ç: 68; 2 Inv. Cas. 19 713,. 
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Chief Court “Rules and Orders” 
R. XXX (3) and (4)—Pre-emption suit— 
Pleader’s fee—Method of calculating. 


Pleader’s fees in a suit for pre-emption should be 
calculated under clause (4) and not under clause (3) 
of Rule XXX of the Chief Court “Rules and Orders’’, 
i.e, With reference either to the amount deoreed, 
or according to the valuation of the suit, or accord- 
ing to such sum, not exceeding the valuation, as the 
Court thinks reasonable, and fixes with reference to 
the importance of the subject of dispute. BALU +. 
MADAN GOPAL 38 
Circumstantial evidence — Conviction 

based on circumstantial evidence 929 


Civil Procedure Code (Act VIII of 
1859), S. 246, scope of 424 


—_—__—__—_— (Act XIV of 1882), 
S. I3-—-Question of status decided by Probate 


Court—Power of Civil Court to go into question in’ 


regular gsuit—Burden of proof—Regular suit against 
administratrix—Person in lawful possession 987 


— S. I3—Prior mortgage of 
entire share—Subsequent mortgage of rds share— 
Buit on subsequent mortgage—Redemption of the prior 
mortgage—No prayer in the suit for possession of 4rd 
shave—Second suit for possession of lra share barred 

—Res judicata. 

D., father of R. L. and G., mortgaged his property 
with possession to S. Subsequently R. and L. mort- 
gaged their’ rds share in the equity of redemption 
to B. B. instituted a suit for sale of the property on 
the basis of his mortgage. S., the prior mortgagee, 
was made a party to the suit. §.’s entire mortgage 
was redeemed by B., but only rds of the property 
was sold. In his plaint B. had not prayed for 
possession of rd share which had not been mort- 
gaged to him, but which he had to redeem from 
8. Ina subsequent suit B. sought possession of that 
4rd share: i 

Held, that the second suit was barred by res 
judicata. B. ought to have prayed for possession of 
the share in his previous suit. 

Vinayak v. Dattatraya, 26 B. 661, relied upon. 
BHURA v. Guure, 8 A. L. J. 352 925 


———— S. 13 —Res-judicata—De- 
cision of Probate Court about relationship of parties— 
Subsequent Civil suit—Whether question of relation- 
ship is res judicata. 

Every matter decided in proceedings for grant of 
Probate or Letters of Administration does not operate 
as res judicata in a subsequent Civil suit between the 
parttes. The decision is®final and conclusive in so 

e far as its immediate purpose is concerned, and no 

suit is maintainable to qualify or take away its effect 
but ifa matter has been decided incidentally, the 
decision does not operate as res judicata. 

The plaintiffs, alleging themselves to be the 
reversionary heirs of P., sought to obtain Letters of 
Administration to his estate. - They were opposed by 

-the present defendant. The District Judge found that 
the plaintiffs had failed to establish the relationship 
and disallowed their application. The plaintiffs then 
brought this suit to recover possession of the pro- 
perties upon declaration of their title: 

Held, thatthe decision of the Probate Court did not 

-operato as res judicata, because that Court was 
aot competent to try the present suit, and the matter 
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now directly and substantially in issne was not 
directly and substantially in issue in the proceedings 
for grant of Letters of Administration, but arose only 
incidentally for the determination of the question of 
representation to the estate of P. LALIT MOHAN 
Das v. Rapra Raman Sana, 18 C. L. J. 547 434 


——-— ss. 13, 44 (D) —Res 
judicata—Prior donee not estopped by judgment in 
an action after gift—Priority of estate—Joining 
causes of action in respect of two different estates— 
Misjoinder, : 
The donee of a house cannot be estopped as being 

privy in estate by a judgment obtained in an action 

against the donor commenced after the gift, | 

Mercantile Investment and General Trust Company 
v. River Plate Trust, Loan and Agency Company (1894) 
1 Ch. 578; 8 R. 791; 70 L. T. 181; 42 W. R. 365; 63 
L. J. Ch. 366; Zhe Natal Land and Colonization Co. v. 
Good, (1868) 5 Moore P. C. (xN. s.) 132; L. R. 2 P, 0. 
121;16 W. R. 1088; Naizullah Khan v. Nazir Begum, 
15 A. 108, referred to. 

A person claiming property as the heir of his 
father on the ground that his mother had no title 
to the property which she purported to dispose of by 
way of gift to his daughter, cannot join in the same 
suit another cause of action based on the ground 
that the danghter had obtained a good title to the 
property from her grandmother and he was entitled 
to it as her father. ABDUL ALI v. MIAKEAN, 18 Bom. 


L. R. 268 890 


——— S. IG6—Suit for recovery 
of price of lands—Jurisdiction—Small Cause suit— 
Provincial Small Cause Courts Act (IX of 1887), s. 
23, effect of. 

A suit to recover unpaid purchasc-money of land 
is not a suit for the determination of a right to, or in- 
terest inimmoveable property and is cognizable by 
a Small Cause Court. 

Section 16 of the Civil Procedure Code, 1882, does 
not preclude all Courts, other than the Court with- 
in whose local jurisdiction certain immoveable pro- 
perty is situated, from trying any question re- 
lating to title to that property where itis merely in- 
cidental to the reliefs which the plaintiff seeks by 
his suit. 

Wherea Small Cause Court returns’a plaint 
under section 23 of the Provincial Small Cause 
Courts Act for presentation to the proper Court 
on the ground that the relief claimed by the plain- 
tiff depends on proof of plaintiff's title to land, it is 
not incumbent on the plaintiff to present the 
plaint to the Court having local jurisdiction over the 

è property. He may present his plaint to any Civil 

Court which has jurisdiction to try the suit. 

The effect of an order under section 23 is merely 
to remove the bar to the jurisdiction of the ordinary 
Courts imposed by section 16 of tlf Provincial Small 
Cause Courts Act. > 

Veeraraghava v. Krishnasami, 6 M. 344 and Ahmad 
Khan v. Abdul Rahman Khan, 26 A. 608, followed. 

Matur Subbayya v. Kota Krishnaiya, 28 M. 227, not 

















approved. SOWDAGER NABEEKAAN v. MUHAMMAD Hus- 
SAIN, 9 M. L. T. 872 267 
— —— s. 44 (b). 890 





—— — — S, 78— Service of summons 
— Defendant absent: from home—Endorsement by 
father, how far effective, 


` 
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In defendant’s absence from home his father, who 
was residing with him, endorsed on the back of a 
summons, tueant for service on the defendant, that he 
had gone to Sargoda: 

Held, that the summons was not duly served on the 
defendant within the meaning of section 78, Civil 
Procedure Code, 1882,as it cannot be said that the 
defendant “could not be found,” especially when no 
attempt whatever was made to find him and there 
was nothing to show that he was deliberately keeping 














out of the way to avoid service. HARDYAL v. Pir 
Sant Das, 186 P. L. R, 1911 242 
ss. 102, 103—Date 


fined for the appointment of a guardian ad litem for a 
deceased defendant Another date fixed for the hearing 
of the swit—Non-appearance of plaintiff on the former 
date—Dismissal of suit — Restoration — Sufficient 
cause. 

The hearing of a suit was fixed for 25th July and 
an application by the plaintiff to appoint a guardian 
ad litem for a defendant, who had died, was fixed 
for the 16th July. The plaintiff and his Pleader 
failed to appear on the latter date, and the Court 
dismissed the suit for want of prosecution and sub- 
sequently rejected the plaintiff’s application for 
restoration of the case: 

Held, that, as the date on which the plaintiff did 
not appear was not the date fixed for the hearing of 
the suit itself, the order dismissing the suit was 
illegal and the case ought to have been restored as 
all that was before the Court on the 16th July was 
the plaintiff’s application for the appointment of 
a guardian ad litem. DEBI BAHAI v. SARASWATI, 31a 


L. J. 612 
— s. 103 313 


—— S. 206—Order directing 
amendment — Decree—Appeal — Revision — Appeal 
from amended decree—Plea of non-conformity with 
compromise—Merits of the decree. 








An order under section 206, Civil Procedure Code, 
1882, directing amendment of a decree, not in confor- 
mity with the judgment, is not a decree and js con- 
sequently not appealable. . 

Nalinakshya Ghosal v. Mafackshar Hossain, 28 C. 
177, Khan Shirin v. Nasir Khan, 101 P. R. 1888: Brojo 
Lal Rai v. Tara Prosanna Battacharji, 8 CO. L. J. 188; 
followed. 

Visvanathan v. Ramanathan, 24 M. 646, dissented 
from 

But when a decree has been amended, the amended 
decree can be attacked on the merits by way of 
appeal, is 

Brojo Lal Rai v. Tara Prosanna Battacharji, 80. L. 
J. 188, followed. 

A petition for revision lies against an Order direct- 
ing amendment. 

The plea that atecroe does not accord with the 
compromise, on which the judgmenb was based, is 
an attack on the amended decice on tho merits 
and can only be taken in appeal and not in 

* revision. 

Brojo Lal Rai v. Tara Prosanna Battacharji, (1905) 
3 ©. L. J. 188, followed. Bawa SINGH v. LAcHMAN 
SINGA, 24 P. R. 1911 850 
———— SS. 234, 244 532 


m S, 248 411, 532 


A, 
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_ — S, 260—Aitachment— 
Sale—Conditions to be complied with. y 

In cases under section 260 of the Civil Procedure 
Codo of 1882 a valid subsisting attachment is an 
indispensible precedent to a sale uuder that section. 
The section is a highly penal one and must be con- 
strued strictly. Under it when a salo is ordered the 
following conditions must exist: 

(a) a valid original attachment: 

(b) application within one year of that attach- 
ment by decree-holder for sale: 

(c) lapse of one year from date of attachment. 

Therefore, where an order of attachment was made 
on 27th Juno 1908 and was carried out on 20th July 
1908 and no application for salo was made by 20th 
July 1909., 

Held, that the attachment ceased to exisi the order 
for sale, therefore, was set aside. BADRI PERSIAD v. 
Pakika, 170 P. L. R. 1911 341 

—————— S. 266 305 

——— — SS: 268, 274—Erecu- 

tion of decree—Usufructuary mortyage—Attachment 

and sale of the mortgage debt under section 268 not 
permissible—Attachment of intercst in immoveable 
property. 

In the case of a purcly usufractuary mortgage 
where there is no debt payable by the mortgagor, the 
procedure by attachment under section 268 is in- 
applicable. The proceduro should be by attachment 
under section 274, of the interest in immoveable pro- 
perty and its sale in accordance with the provisions of 
the Code, 

Taarvadi Bholanath v. Bai Kashi, 26 B. 305, dis- 
tinguished. MANILAL !, Morisnai, 13 Bom. L, R. 233 

812 

——~-—— S, 274—<Attachment of 
usufructuary mortgage 812 
SS §.282—duction-purchas- 

er no party to order is not bound by it— Objection 
limited to ownership—Order deciding lien— Not order 

unter s. 282, 

An action-purchaser in an execution sale cannot be 
regarded as a party to the miscollaneous order passed 
under section 282 of the Code of Civii Procedure, 
1862, not being a representative of either the judg- 
ment-debtor or of the judgment-creditor, and is, 
therefore, not bound by the order. 

Where an intervenor seeks to raise an attachment 
upon the ground that the property belongs to him 
and there is no question raised by him directly that 
he is entitled toa lien, the order of the Court that 
the Property may be sold subject to his lien, cannot 
be treated as an order undeysection 282 of the Cwil 

eProcedure Code, 1882, but may be regarded as one 
made under section 287. Narayan v. UMBAR Apa, 
13 Bom. L. R. 307 913 

——— S. 287—Deliberate under- 

valuation in sale proclamation 475 
— ——_—-— sS. 295 (D) —Mortyage— 

Mortgaged property sold under s. 295 (b)—Right of 

mortgagee plaintif to interest on sale proceeds, 

Where part of mortgaged property is sold under 
section 295 (b) of tho Civil Procedure Corle, 1882 
the plaintiff is entitled to recover interest on the sale 
proceeds and there is no duty imposed on him under 
the section to draw the amount out of Court and a 





























pI 
it in part satisfaction of tho mortgage-debt, Koren 
PALAPUDI V, MAGANTI SEETNAYA 552 
e e 
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——s. 310A 458 
——— ——— S. 311 — Deliberate 
under valuation in sale proclamation 475 


S. 335—Application by a 
person other than the judgment-debtor to be restored 
to possession of a portion of a house sold in ewecution 
of decree—Application dismissed for want of euidence 
—Suit to establish the right—Limitation Act (XV of 
1877), Sch. IT, Art, 11. 


A house was sold in execution of a mortgage decree, 
S., who was not a Party to the decree, applied under 














section 385 of the Code of Civil Procedure, 1882, to` 


recover Possession of a room inthe house. Her ap- 
Plication was dismissed because she did not adduce 
any evidence. Three years afterwards she sued for 
-recovery of the room referred to above: 

Held, that her suit was barred by Articlo 11 of the 
second Schedule to the Limitation Act 1877. 

Sarat Chandra Bisu v, Tarini Pershad Pal Chewdhry, 

: 84 0. 49]; 11 C. W. N. 487, distinguished. 

Sardhari Lal v. Ambika Pershad, 15 C, 521; 15 I. A. 
123, Rahim Bux v, Abdul Kader, 32 C. 587; Lachmi 
Narain v. Martindel,-19 A. 253,- Bibi Aliman v. 
Dhakeshwar Pershad Narain Singh, 1 C. L.J. 286, 
referred to. SHAGUN Crranp v. SHIBBI, 8 A. L, J. oe 

—_-- ——— . S$, 368, application of to 

execulion proceedings 405 














- S. 373—Withdrawal oj 
sutt with liberty to bring fresh swit Application to 


be treated as indivisible—Leave to withdraw without 


liberty to bring fresh suit, not to be given—Appeal 

treated as application for revision. / 

An application for leave to withdraw from a suit 
with liberty to bring a fresh suit on the same cause 
of action, should be dealt with as an indivisible whole. 

` A Court which grants leave to withdraw but does not 
give the liberty prayed for, acts without jurisdiction, 
and if the order is nob appealable, the High Court 


will interfere in revision treating the appeal as an ’ 


application for revision. 


Mahant Bihari Dasji vy. Parshotam Das Ram Das, 32 ` 


_ B. 845; 10 Bom. L. R. 298 and Sitara Begum v. Faiz 
Ali Khan, [9 Ind. .Cas. $94, relied upon, 
` PERSHAD ©. LACHMI PERSHAD 346 


— S. 424 — Interpretation 
—Suit against Secretary of State—Injunction—Notice 
may be dispensed with in case of immediate need, 


In section 424 of the Civil Procedure Code of 1882, the 
repetition of the word_‘ against’ shows that the ‘ act? 
escribed in tho sectid was meant to relate only ip 
the public officer, not to the Secretary of State. 
. The words “no suit shall be instituted against the 
Secretary of State in Council” are wide enough to 
' include suits of every kind ; whether for in junction or 
-~ otherwise. 

Where there is serious injury so imminent that it 
can only be prevented by an immediate injunction, a 
Court will not be debarred from entertaining the suit 
and issuing the injunction though the section requires 
previous notice, if it is owing to the immediate need 
of the injunction that the plaintiff has come to the 

. Court for relief before giving the required notice. 
SECRETARY oF STATE v. GAJANAN KRISHNA MAYVLANKAR, 
“18 Bom. L. R. 278 
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S. 462 — Compromise — 
Minor interested—Leave of Court not obtained —Com- 
promise voidable. 

A compromise entered into by the parties to a suit, 
in which a minor is interested, shall not bind the 
minor unless the leave of the Court is obtained under 
section 462 of the old Code of Civil Procedure (Order 
XXXII, rule 7 of the new Code), and where. the 
minor comes forward to set aside the compromise, 
the Court has no power to uphold it on the ground 














- that it is for the benefit of the minor or that the minor | 


has derived benefit from it. BHIWA J OTIBA v. Dev- 





CHAND Becuar, 13 Box. L. R. 280 909 

—— s. 483 305, 794 
—--— -—. S, 487 305 
—— —_-——-— S. 544 27 
— — — — S. 568 675 
daman eS G29 “725 
pam s. 648 794 


Civil Procedure Code (Act V of 
1908), ss. 2, 74 — Decree —Order—Execu- 
tion of decree Order assessing value of property to 
be sold Appeal. . 


Every judicial order, made in the course of execu- 
tion proceedings, isnot an order under: section 47 
of the Codo; for an order to be a decree it must con- 
clusively determine the rights of the Parties. 

An order made in execution of a decree, by which 
the Court assessed according to the statement of the 
decrec-holder, the value of the property: directed to 
be sold under the decree ata certain figure is not 


` one falling under section 47, and consequently is not 








appealable. Deoxi NANDAN SINGH v. Bansi SINGII, 
-14C6.L. I 35 
.—— S. 2 (2) 345 
mn S, 2 (2)—“Decree”, mean- 
ing of ; 736 


m Sa l-I Res judicata between 
co-defendants—Issue affecting defendant necessary to 
. be decided for giving relief to the plaintiff. 


. : . . . 4 
Where it is necessary to determine a certain issù e 


_ for the purpose of granting relief to the plaintiff, and 


the Court, as a matter of fact, decides that issue, and 
the decision affects the defendants inter se, the deci- 
sion will operate as res judicata between the co- 
defendants. Goan SINGH v. NET SINGIL “324 


——————— S. I I—Res judicata—Eject- 
ment suit in Rerenue Court; — Question of title decided 
—Second suit in Civil Court barred. 





A. brought a suit in a Revenue Court for ejectment 


` against certain persons on the ground of a lease. 


They pleaded proprietary title gvhich was decided in 
their favour. A. then brought the present suf for 
declaration of her title and Possession in the Civil 
Court as against the defendants in the former suit as . 
well as against some other Persons: - 

Held, that the decision of the Revenue Court in the 
previous suit was res judicata so far as tho defendants 
in that suit were concerned.’ 

Bihari v. Sheobalak, 29 A. 601; A. w. N. (1907) 189, 
4A. L.-J. 546, referred to. BED Saran KUAR 2, 
F. Bs 


`~. 
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———— — S. I I—Res judicata— 
Landlord and Tenant—Suit for rent —Plea of impro- 
per patta —Question of title—Trial of suits aud trial 
of issues—Luwplicit findings on issues necessary to 
operate as res judicata—adras Rent Recovery Act 
(PIL of 1865), ss. 8, 4; 7. 


The plaintiff, a landlord, sued defendants, his tenants, 
for rent for Fasli 1316. Defendants pleaded that 
the patta tendered was not a proper onc as a portion 
of the land did not belong tothe plaintiff who had 
entoreda larger extont of jerayati land in the patta. 
than he held, Tho plaintiff contended that the matter 
was res judicata by yeasou of anaction for rent for a 
prior fasli, the terms of which were the same as in 
the prosent case, where the defendant raised the 

‘same plea and the Court found that the patta tendered 
was a proper one. 

Per Sankaran Nair, J.—As there was no express 
finding in the previous suit as to the title to the lands 
which was definitely raised in this suit, the mattor 
was not res judicata, and itcould not bo implied that 
there was any decision on the question now raised, 
that is, whether the lands in dispute belong to the 
plaintiff or to the defendant. 

Section LL of Act V of 1903 deals with two classes 
of cases, viz., trials of suits and trials of issues, In 
the case of trials of suits, the suits must be citler 
dismissed or decreed. Tn the case of trials of issues 
the Judge records findings on the issues, In the first 
case, the decree may render it necessary to imply a 
decision on a question not expressly decided. In 
the latter, from its very nature, no implication is 


e_m 


necessary, but thero must be a clear decision to 


create the bar by res judicata. 

To hold that au issue has been determined it must 
appear that the matter raised by that issue was 
alleged by one party and denied by the other, and 


-that there was a finding of the Court thereon; where - 


thore is no such finding, the question can be tried 
in a subsequent suit. 

A. plaintiff need not sue onall his causes of action; 
if he fails on one title, ho may recover on, 
another title. : 

Per Munro, J.—Tho finding in tho previous suit 
that the pattas were proper, ie, that they wera such 
as defendants wero bound to accept was a finding that 
tho relationship of landlord and tenant subsisted 
botween the plaintiff and the defendants in respect 
of the lands enterod in the paitas, and the defendants 
cannot be allowed ogain to put plaintiff to proof of 
his title. BAMMIDI BAYYA NAIDU v. BAMMIDI PARADESI 
Natpou, 21 M. L. J. 844 





S. EI —Suit jor possession 
—Mortgage from an ostensible owner party—Plea of 
estoppel not raised by mortgagec—Suit by mort- 
gagee—Res judicata—Tran yer of Property Act (IY 
of 1882), s. 41—Botia fide transferee—Transferee 
making no inquiry as to his transferer's title. 





R. mortgaged the property in disputo to N, P. 
brought’a suit against R. and N. for possession and 
Ps title was denied therein. Tho result of the final 
decision in that suit was that P. gota decree for 
possession. N. then on the strength of his mortgage 
brought this suit for sale of the property and 
pleaded that P. was estopped from denying his title 
as mortgagee: 

Held, that N. could set-up this plea in the former 
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suit. As he did not do so, the decision in that suit 
operated as res judicata, 

N. when the mortgage was executed by R., did 
make no inquiry as to Ji.’s title. He used to live in 
the same locality and lend money ty the family of R. 
Apparently ho was acquainted with all the cireun- 
‘stances of Rs family: 

Held, that he could not claim to be a bint Pile 
trausferee without notice within the meaning of 
section 41 of the Transfer of Property Act, 1882, 

A transferee from an ostensible owner can defeat 
the real owner only if after taking reasonable care 
to ascertain that the transferor has power fu make 
the transfer, he acts in good faith. PATESHRI PARTAB 
NARAIN SINGH v. NAGESHAR Perstap, 8 A. Ld. ot 

——_— S. II, Explana~« 
tion (4)—Res judicata —Defendant omitting to 
putjorwarđ a plea in his defence, efect of —Plaintif 
bound to set up all possible claims in lus suit— 

Pleadings. 

A mortgagee instituted a suit for sale of the pro- 
perty based on his mortgago executed by the mother 
of the plaintiff impleading him and the mother on 
the ground that she had after the mortgage gifted 
the property to him. In that suitit wesfound that 
the mother of the plaintiff had full rights in the pro- 
perty and that she was competent to mortgage. A 
decree for sale was passed and the decree-holder 
purchased the property. Subsequent to the purchase, 
tho plaintiff sued to recover a sharo of the property 
onthe ground that his mother was not competent in 
mortgage it and ‘that the defendant in execution of 
his decree had purchased only the life-interest of his 
(plaintiff's) mother which terminafed with her death: 

Held, that the suit was barred by the rule of res 
judicata. Tt was necessary for tho plaintiff to havo 
raised all the pleas available to him in that suit in 
order to defeat the defendant ant if any plea was not 
taken and the defendant got his decree, it was no 
more open to tho plaintiff to bring the suit fur posses- 
sion on the ground that his mother had only a life- 
estate and ag such the mortgage andthe sale held in 
execution of the decree were not binding on him. A 
plaintiff anda defendant aro both bound to take 
evory possible plea in support of his action or defence 
as the case may be. 

Srimut Rajah Moettoo Viyadya v. Kutama Natchinte, 
ILM. T. A.50;30 W. R. l; Daya Shankar v. Ganga 
Sahai, 12 0. ©. 347; 4 Ind. Uas. 763, referred to. 
Girsa DAYAL v. BRIJ BHUKHAN 2 
PE E Se ag eet ssw I, Exp. IV, 4 

Application in execution —Regular suit— weree for 
trees— Egress trees in possession of decree-holder— 

Suit for recovery of excess tree not barred = Pleadings 

—Practice—Amendment of plaint—UContradiction — 

Raising an objection by Court. 

If execution proceedings are still going ou, it is not 
material whether the party <lissatisfied by an order 
in exocution applies expressly wader section -£7, Civil 
Procedure Code, or purports to bringa regular suit 
provided the Court is tho samo. 

To admit of an application under section 47, tho 
decree must be capable of execution aud must be 
still in course of execution. 

If an application has heen made under section 47 
and disposed of, the decision is res judicata and on 
that ground a subsequent suit will be barred, 
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- Nga Kye-v. Mi E. Me, U B. R. 1897-1901, 11 249; 
Pakruddin Mahomed Ahsan v. Official Trustee of 
Bengal, 10 C. 538; Nga Sa Gyi v. Ye Ban, U. B, R. 
1904-05, II, ©. P. 36, referred to. 

For Exp. IV, of section 11, Civil Procedure Code, 
to apply, the claim must have been within the 
knowledge of the person making it, during the pre- 
vious proceedings. 

Manekbai v. Virchand, 9 Bom. L. R. 1020, refer- 
red to. 

A decree for Possession of, trees was executed. 
The judgment-debtor subsequently found that there 
were excess trees in Possession Of ‘the decree-holder. 
The former consequently brought a regular suit for 
the recovery of the excess trees. It was alleged 
that the judgment-debtor was not aware of the fact 
til: the execution proceedings had closed and the 
time for an appeal from or a review of the final order 
in execution was past: 

Held, that the suit was not barred by section 47 
of the Civil Procedure Code. 

Where a plaint has been amended, the suit cannot 
be dismissed on the ground that the amended plaint 
puts forward a new case, if there is no irrecon- 
cilable contradiction between the allegations in 
the original plaini and the allegations in the amended 

int. “ 
ae Appellate Court should not take the objection 
that the amended plaint Put forward a new case 
of ita own niotion, nor should it decide the point 
without giving the Plaintiff an opportunity of oxplana- 
tion. Noa Po Tun v, Mi Tret Pon, U. B. R. AN, 











991 
ets — ss. 15, 20,21 980 
a 5.46 794 
s AT | 991 








—— $.47—Objection by judg- 
ment-debtor that aucbion-purchaser has taken pos- 
session of property to which he is not entitled 

714 
eS. 47—Order assessing 
value of property to be sold 


—— S. 47, O. XXI, Rr. 
89, 92 —Execution of decree—Sale, setting aside 
by payment — Deposit within thirty days— Court 
closed on thirticth day— Deposit on re opening day, 
validity of —Actus curiza neminem gravabit, 

In execution of a decree for money, the immoveable 
properties of the judgment-debtor were sold and 
purchased by the degree-holder on July 20th, 1909, 
On August 19th, 1909, the judgment-debtor made gn 
application to have the sale set aside under rule 89 
of Order XXI, of the Civil Procedure Code, The 
agentof the judgment-debtor ‘was ready to deposit 
the money and achallan was duly filled up and placed 
in the hands of the proper officer for signature of 
the presiding officer, but he was informed that as the 
presiding officer had left the Court, his signature 
could not be obtained on that day. The next day the 
money was deposited. The sale was set aside: 

Held, that the order setting the sale aside is within 
“the scope of section 47 of the Code and is appealable; 
the application for revision in this case was, therefore, 
treated by the High Court as an appeal. 

Held, also, that, as the judgment-debtor could not 
deposit the money on the last day owing tothe absence 


pore 





mae e e. 
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of tho presiding officer, the maxim dctus curiz 
neminem gravabit applied, and the deposit made-the 
next day was valid and the sale was properly sot aside. 
MAHOMED AKBAR JAMAN KHAN v. SUKHDEO PANDAY, 13 
©. L. J. 467 51 


s.47 and O. XXI, 
r. 9O—Fraud—-Payment to decree-holder before 
date of sale—Fraud in conduct or publication of sale 
—Second appeal, whether lies. 


An application to set aside on execution-sale was 
made on the ground of fraud, the fraud being that 
the decioo had been satisfied by payment to the 
husband of the decree-holder on the day before the 
sale, but the payment was not certified and the sale 
was held: 

Held, that the matter did not come within the scope 
of Order XXI, rule 90 of the Code, inasmuch as the 
fraud alleged was not fraud in the conduct or pub- 
lication of the sale, but it came within the scope of 
section 47 of the Code, and that, therefore, a second 
appeal lay: 

Held, also, that so faras the execution Court was 
concerned, {he payment could not be regarded as hav- 
ing been made and the allegation of fraud conse- 
quently fell to the ground, and that the sale could 
not be seb aside, ALOKESHI Dası v. Biray MOHINI 
Dast 625 

a — ss. 47, 102—Second 

Appeal—Ewecution of decree—Swit of nature cogniz- 

able by Small Cause Court and valued at below 

Rs. 500. 

No second appeal lies against an order in execution 
of a decree in a suit, valued at less than Rs. 500, of 
the nature cognizable by a Court of Smail Causes. 

Chand Monee Dasya v. Santo Monee Dasya, 24 O. 
707: 1 C. W. N, 584, Nemai Chand Kanji v. Deno Nath 
Kanji, 2 C. W. N. 691, Hira Lal v. Chandra Kanto 
Ghose, 26 O. 539: 3 O. W. N. 403 and Bhubon Mohun 
v. Raja Peary Mohan Mukerjee, 3 O. W. N. 899, 26 C. 
324, distinguished. : 

Tala Kandha Pershad v. Lala Lal Behary Ial, 25 O. 
872, Shyama Charan Mitter v. Debendra Nath Mukerjee, 
27 C. 484: 4 C. W. N. 269, Dindayal v. Patra Khan, 18 
A. 181, Narayan Parmanand v. Nagindas Bhaidas, 30 
B. 118; 7 Bom. L.R. 543 and Mavula Ammal v. Mavula 
Maracovi, 30 M. 212 ; 17 M. L. J. 376, relied upon. 
WaARISH MUNSHI v. APTABUDDIN BEPARI 412 


S. 47, cl. 2 
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—— — SS. 73, IlI5—Rateabie 

distribution of assets—“‘Assets held by Court’, mean- 
ing of—Execution sale—Assets held when whole of 
purchase-money is paid—Receiver—Application for 
ewecution—Subsequent leave obtained from Court, if 
valid—Rival decree-holders—One decree against judg- 
ment-debtors of other decree and other persons — Whe- 
ther rateable distribution allowable—Revision—Re- 














fusal to exercise jurisdiction—Erroneous inteétpreta. 7 


tion of law. : 


Till the whole of-the purchase-money of propérty 
sold in execution of a decree, has been deposited, «it 
cannot be held that the assets are held by the Court 
and admit of rateable distribution under section 73 of 
the Civil Procedure Gode and consequently, till the 
whole of the purchase-money has been deposited by 
the purchaser, it is open to the decree-holders to apply. 
for execution; : 7 ie 
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Hafez Mahomed Ali v. Damodar Pramanik, 18 O. 
242; Ramanathan Chettiar v. Subramania Sastrial. 
26 M. 179; and Arunachellam v. Haji Sheikh Meera, 
34 M. 25; 8 M. L. T, 22611 M, W. N. 688; 7 Ind. Cas, 
856, relied upon. E 

Where leave was obtained to proceed against a 
Receiver after an application for execution had 
been presented and before the Court was called upon 
to make rateable distribution of the assets: 

Held, thatthe consent of the Court which appointed 

` the Receiver was nota condition precedent to the 
institution of a proceeding against the Receiver, and 
that the leave and the proceeding, were valid. 

Banku Behary Dey v. Harendra: Nath Mukherji, 8 
Ind. Cas. 1; 15 C. W. N. 54, followed. 

Promotha Nath v. Ehetranath Mukerjee, 32 C, 270; 
9 ©. W. N. 247, dissented from, 

Where the judgment-debtors against whom one 
decree-holder has obtained decrees are al) judgment- 
debtors under the decrees held by another, there is 
no barto rateable distribution under section 73 of 
the Code of Civil Procedure. 

Ganesh Das Bagria v. Shiva Lakshman Bhakat, 30 
C. 583 (F, B); Gatti Lal v. Bir Bahadur Sahai, 27 A. 
158; Ramanathan Chettiar v. Subramanian Sastrial, 
26 M. 179; and Chhotalal Harkison Das v. Nabibhai 
Mianji,29 B. 528; 7 Bom, L. R. 567, followed. 

The test to be applied in a revision case is, whether 
the Court below has refused to exercise the juris- 
diction vested in it by law; itis immaterial that such 
refusal ig based upon a misapprehension of the true 
effect of statutory provisions on the subject. 

Vishvambhar v. Vasudev, 16 B. 708 and Ross v. 
Pitambar, 25 A. 509, referred to. 

Therefore, where the Court below refused to 
exercise the jurisdiction vested in it, by reason of an 
erroneous interpretation of section 73 of the Code of 
Civil Procedure: Held, that the High Court was 
competent to interfere. MAHARAJA OF BURDWAN v. 
APURBA KRISHNA Roy, 14 ©. L. J. 60; 15 0..W. N. 
872 : 527 
— $5. 92, 93—Collector— 

Powers cannot be exercised by his subordinates. 











The duties which are” imposed upon a Collector by 
Government Resolution under section 93 of the Code 
are duties of n very sPecial nature, and cannot be 
discharged by his subordinates notwithstanding that 
they are discharging tho functions of a Collector in 
revenue matters. SomcHAND BHIKHA BHAI v, CHAG- 
AN Lar, 18 Bom. L, R. 207; 35 B. 243, 


S. 92—Suit against tres- 
passer for possession of trust property, maintain- 
ability of. 

A snit for possession cannot be maintained under 
section 92 of Act V of 1908 against a trespasser in 
possession of trust proferty. 

Budh Singh v. Nivadbaran, 20. L. J. 481; Budree 
Dass y. Chooni Lal, 33 C. 789; 10 C. W. N. 681; Kazi 
Hassan v. Sagun Balkrishna, 24 B. 170 and Huseini 
Begam v. Collector of Moradabad, 20 A. 46, followed. 

Ghazaffar Husain Khan v. Yawar Hossein, 28 A. 
112; 2 A. L.J. 591; A. W. N. (1905) 208, referred to. 
Ixan v. MOHAMMAD Yosar, 14 O. O, 65; 20. L. a 


803 
515, 731 








So Se 93 


— od oS 99 
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———— s, 100 325 

—— ——- —— s. 102 412 
— S. 104 211 

———— s. 


104 (1), cl. (D) 
Ok Dan 


S. 104 (2) 36, 347 


NANA a aa aki S. 104 (f), Sch. Ii, 
cl. 21 (1) and (2)—Appeal—Order filing an 

award—Decree based thereon-~Provisions of the Code, 

whether antagonistic—Intention of Legislature, 


An appeal lies, under section 104 (f) of the Codo of 
Civil Procedure, 1908, from an order filingan award 
made in an arbitration without the intervention of the 
Court, in spite of the fact that the Court has, under 
clause 21 (1) of the second Schedule to the Coda, pro- 
ceeded to pronounce judgment according to the 
award. 

Per Reid, O. J. and Kensington, J:— 

The language of section 104 (f) is very clear and 
the fact that a later provision of the Code, clause 21 
(2) Schedule II, bars an appeal from a decree based 
on an award does.not cancelthe earlier provision, 
The two provisions of the Code are not antagonistic. 
If the order filing an award is set aside, there is no 
award on which judgment and decree canbe based. 
The absence of any ground, suchasis mentioned or 
referred to in clause 14 or clause 15 of Schedule IT, 
is a condition precedent to passing an order filing the 
award. 

Janokey Nath Guha v. Brojo Lal Guha, 33 O. 757; 
3 C. L. J. 450;10C. W. N. 609; In the. Matter of 
Pleader, 27 P. R. 1910 Cr; 22 P. W. R. 1910 Cr; 6 
Ind, Cas. 726: Shankar Mál v. Nathu Mal, 1 P. R. 
1808 (F. B); 58 P. W. R. 1907, distinguished. 


_ Per Rattigan, J: — 

The two provisions ofthe Code are for all 
practical purposes in direct conflict. The result of 
allowing an appeal from order filing an award is 
tantamount to allowing an appeal from tho decree 
based on the award. The intention of the Legislature 
expressed in clause 21 (2), Schedule II, is to ail 
intents and purposes nullified by the provision in 
clause (fi of section 104, 

The intention of the Legislature is io allow an 
appeal from the order filingan award merely when 
such order dealt with the abjection that the matter 
had not been referred to arbitration or that no award 
had in fact been passed. Raw Diri v. AMAR SINGIT, 
103 P. W. R. 1911 2 512F, B.° 


2 —— s. 106 211 
——_-— s. 109 (a) (c) 444 


—— s. 109 cls. (a) and 
(C)— Final order—Privy Council Appeat—-Receiver 
order appointing—Certificate—Fit case for a ppeal. 

















— 








A “final order” within the meaning of clause (a) of 
section 109 of the Civil Procedure Code means an 
order which finally decides any matter directly at 
issue in the case in respectof the rights of tho 
parties. iy 

Secretary of State v. British India Steam Navigation 
Co, 9 Ind. Cas. 183: 13 C, L. J. 90, relied upon. 

An order appointing a Reeeciver is not such an 
order, 
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Glause (c) ofsection 109 of the Code is intended 
to cover special cases, such, for example, as those in 
which the point in dispute is not measurable by 
money, though it might bo of great public or private 
importance, To certify that a casois of that kind 
though it is left entirely in tho discretion of the 
Court, is a judicial process which cannot be performed 
without special exercise of that discretion, evinced 
by a fitting certificate. MANOMED MUSAJI v. AHMED 
Musag, 18 O. L. J. 507 439 
——s.110and 0.XLV; 

r. 4—Consideration of suits—Pecuniary valuation 
—Appeal—Privy Council, : 
Where certain cases are tried together and decid- 
ed by the same judgment, and the -fundamental 
question in the cases, which goes to the root of tho 
matter, is common to all the suits, they should be 
treated as consolidated for the purposes of pecuniary 
_ valuation for appeal to the Privy Council, although 
a substantial question of law arises in somo of the 
cases only, and not in the others. Banca CHANDRA 
Duar v. JAGAT Kisnors, 13 C. L. J. 508 67 


S. T1O—Privy Council 
valuation—Foreclosure suit— 




















Appeal—Pecuniary 

Subject-matter. 

Ta a suit to enforce a mortgage security, where the 
Procecdings are entirely in rem and it is not sought 
to make tho mortgagor Personally liable, the value of 
the subject-matter in dispate is the amount claimed, 
when such amount falis short of the value of the 
mortgaged property, while it is the value of the 
mortgaged property when the amount due under the 
mortgage exceeds the value of the property. Bexoy 
Lar Roy v. KAMALAPATI BANERJER, 18 C. L. J. 565 


990 
———s.115 211,551 


—_ — S. 1 15—Refusal to exer- 
cise jurisdiction—Erroneous interpretation of law 
5 

















— Sa I 15—Charter Act (24 
and 25 Viet. O. 104), s. 15—High Court—Revisional 
or superintending power — Where another remedy open 
—Interlocutory order. 

. Whero there is another and an adequate rce- 
medy which is open to an applicant, the High 
Court will not have recourse ordinarily ab least 
to its revisional or superintending powers under 
section 115 of the Civil Procedure Code or section 15 
of the Charter Act. 
e Where a Court below refused to amend the 
pleadings upon an application made to it, the 
High Court refused to interfere, because there Was 
another and adeauate remedy secured for the peti- 
tioner in the right of appeal which he would have 
should tho judgment given in the Court below be 
eventually against him. 

Obiter dictum :—Interlocutory orders do not fall 
within the purview of section 115 of tho Civil Pro- 
cedure Code, and it has been the general practice 
of the Wigh Court not to interfere under that section 
in the case of such orders. CANDI Roy 1, Kirpan 
Roy, 15 C. W. N; 682 308 
——— sS. 138 794 


S. 141—Application for 
setting aside dismissal of suit for default dismissed 
for defaul! re-admiticd. x 
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Where an application to set aside an order 
dismissing a suit for defaulbis itself dismissed for 
default, an application for its re-admission can be 
entertained under the provisions of section 141 of tha 
Civil Procedure Code. ` : 

Lakhmi Chand v. Gatto Bai, T A. 542; Lallubhat 
Bhajeram v. Bai Magangavri, 18 B. 59, referred to 
MANAKJI v-Soraruat, 7 N. L. R. 32 705 
s. 141, O. XLVI, 

r. I—Reference to High Court—Competency of sub» 

ordinate Courts to refer a question to High Court in 

a proceeding, not a suit or appeal. 

Section 141 of the Code of Civil Proceduro, 1908, 
does not confer any power on subordinate Courts to 
make reference to the High Court under Order XLVI, 
rule 1, in any proceeding, not a suit or appeal. Such 
power must be expressly conferred by statute. 

Minakshi v. Subramannya, 11 M. 26, 14 I. A. 160, 
referred to. 

Thomas Souza v. Ghulam Moidin Beart, 26 M. 438; 
Parasuramier v. Seshier, 27 M. 504; Haree Nath Koondoo 
y. Modhoo Soodun Saha, 19 W. R. 122; Ningappa v. 
Gangawa, 10 B. 433, referred to. DAMODAR MENON v. 
Kırrapea Menon, 21 M.L.J. 613; (1911), 2 M. W. N, 13 














879 
——— ss. 148, 149 268 
aeea G l Re L (eS 
515 
Zari i R62 594 





———— OM, R. 2—Cause of 
action of two suits not identicat—Whether one suit 
barred by virtue of the other. i 
Where the cause of action of a later suit is not 
identical with that of a former the later is nob 
barred under Ordor IT, rule 2 of the Code of Civil 
Procedure, 1908. HAZARI Lau v. RAM CHANDER 26 
336 

















— O. H, R. 12 
—— Q. II, R. I 740 
— — 0O. VI, -R. 14, 0, 


XIX, R. I—Plaint—Signing and verification— 

Plaintiff company incorporated in foreign country — 

Signature and verification by person holding general 

power-of-attorney—“ Principal officer.” 

There is nothing inrulel, Order XIX, Civil Pro- 
cedure Code, to exclude from its operation a forcign 
company which is not incorporated assuch in this 
country. 

Singer Manufacturing Company Y. 
C. 108, followed. 

A plaint was filed in the Delhi Court on behalf of tho 
Singer Manufacturing Company, which is: incorporat- 
ed in the United States of América and carries on an 
extensive business in respect of the sale of sewing- 
machines in various parts of this country. The plaint 
was signed and verified on behalf of the company by 
oze M. who had been appoinféd agent for thg com- 
pany at Delhi by P. who, in his turn, held a general 
power-of-attorney from the Company’s accredited 
English Agents authorizing him to act for the Com- 
pany as their general attorney and agent in British . 
India and to appointsub-agents therein: 

Held, that the plaint was daly signed and verified 
on behalf of the Company, M. being’ the person 
haring special knowledge of the facts relating to the 
claim and holding a general power-of-attorney for the 
Delhi District, by which he was duly authorized to 


Baij Nath, 30 


= 
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sign the plaint on behalf of the absent company, and 
that he was also the ‘principal officer’ of the Company 
within"the meaning of Order XIX, rule 1, and com- 
„petent, as such, to sign and verify the plaint. SINGER 
‘MANUFACTURING ‘COMPANY, Dern v. Yar MU a 
Kian... 
=- 0. VI, R: ve 181 
0. VI, R a [7—Amend- 
ment—Pleading—Alteration in description of property 
detailed in plaint made beyond limitation—Power 
of Court to make the amendmeni—Effect on limita- 
tion. 

One H., sold the property owned by her in ¢, village 
and inthe sale-deed described the property as being 
a 24 diswansis share, In point of fact the share 
owned by H. amounted to only 17 biswansis, The 
plaintiff brought a suit for pre-emption on the last 
day of limitation but claimed only 15 biswansis 
share which he alleged H. had sold. Later on he 
discovered that the share of H. was 17 biswansis 
and applied to amend the plaint: 

Held, that the amendment might be looked upon as 
a correction in the description of the property as set 
forth in the plaint. As such, the Court had power 
to allaw the amendment and the amendment would 
not have the effect of barring the suit by limit- 
ation. MUHAMMAD SADIQ v. ABDUL Masin, 8 A. L. J. 
636 ; : 476 
—— —— O. VI, R. 17—Amend- 

ment of platnt—Amendment in second appeal —Com- 
plicated question of law involved—Authorities as to 
remedy open to plaintiff conflicting—Plaintiff adher- 
ing to his own view—Amendment allowed—Amend- 
ment when to be allowed—Ceneral rule. 

Where an amendment is necessitated by the plain- 
tiff’s carelessness or mistake it would or dinarily nob 
be fair to allow him to rectify his error if the amend- 
ment would doprive the defendant of an advantage 
which he can legitimately claim to have gained by 
the plaintiff’s mistako, But it would be hardly proper 
to apply this test to cases where the plaintiff cannot 
be charged with not having exercised reasonable care 
in drafting his plaint. 

It cannot be laid down as a general rulo that tho 
Court should in no circumstances allow an amend- 
ment of the plaint on the ground that the defendant 
would not be able in consequence to plead limitation 
as a defence to tho suit. 

Tho proposition that a plaintiff will not be allowed 
to add fresh causes of action by way of amendment 
when if a fresh suit were instituted on those causes 
of action it would be barred by limitation, is subject 
to exceptions, e. g., where the cause of action is the 
‘same but the plaintiff has made a mistake as to the 
appropriate remedy which he would be entitled to in 
Jaw on that cause of action. 

The established practice of the Courts both in 
England and in Indm is to act with considcrablo 
liborMity i in the matter of granting amendments. Tho 
Court ought tocorrect all kinds of errors or mistakes 
which are not fraudulent or intended to overreach 
the Court. 

Where there was considerable conflict in tho 
judgments of the High Courts with respect to the 
remedies open to a plaintiff, and the plaintiff persisted 
in the Courts below in maintaining his view as to the 
medies claimod by him though his error was pointed 
to him by the defendant; i 
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Held, that it would be unreasonable in second 
appeal to refuse leave to amend onthe ground that 
the plaintiff's advisers adhered in the Courts below to 
his view with respect to a complicated, question of 
law especially when that v iow was accepted by both 
the lower Courts. 

Anthorities on the question of amendment 
discussed. MULLA VEETIL t. ACHUTAN NAIR, 21 15 


L. J. 475; 9 M. L. T. 499 
O. VI, R. I7—Plead. 


ings, amendment of, when to be allowed—Ciril Pro- 

cedure Code (Act XIV of 1882), ss. 284, 244, 249 — 

Execution of decree—Objection that decree was made 

without jurisdiction, if can be taken in execution pro- 

ceedings—Public Demands Recovery Act (I B.C. of 

1895), s3. 15.17 (1) —Limitation—Speeial period. 

Under rule 17.of Order VI of the Civil Procedure 
Code of 1908, amendments of pleadings should be 
allowed when this is necessary for the purpose 
of determining tho real questions in controversy 
between the parties, but leave to amend ought to be 
refused where the amendinent is merely technical or 
is immaterial. 

The action taken in this case by the Court below 
in favour of the defendant to enable him ata verv 
lato stage of the suit to amend tho written statement 
and thus to raise objections in bar to the maintain- 
ability of the suit was held to be open to criticism, 

No Court of execution can entertain the objection 
that the decree under execution is inoperative in law. 

Benode Lal v. Brajendra Kumar, 29 ©. 810; Hassan 
Ali v. Gauzi Ali, 31 C.179; Rash Behari v. Thakur 
Joynanda, 4 C. L. J. 475; Debendranath v, Prasanna 
Kumar, 5 C. L. J. 328; Sundarappa v. Sreeramuln, 17 
M. L. J. 288; 2 M. L. T. 860; 30 M. 492; Sadindra v. 
Budan, 9 M. 80 and Arunachallam v, Murugappa, 12 
M. 503, relied upon. 

Where a plaintiff asked for a declaration that a 
certificate which was made by the Revenue anthoritieg 
against her was entirely without jurisdiction: 

Held, that this is not a question within the scope 
of section 244 of the Civil Procedure Code of 1882 
and that the suit was maintainable. 

It is doubtful whether scction 244 applies to 
proceedings in execution under the Public Demands 
Recovery Act. 














Barhamdeo Narayan v. Bibi Rasul Bandi, 32 O. 691; 
10. L. J. 860; Umed Ali v. Raj Laksmi, 38 C. 84:1 0. 
L. J. 538; 10 ©. W. N. 180: Hari Chara n v. Chandra 


Kumar, 34 ©. 787; 110. W. N. 745 and Rayhubans 
Sahai v. Phool Kumari, 32 C. 1130; 1C. L. J. 512, re- 
ferred to. 

The plaintiff alleged that a c cah was originally 
mede against certain perSons, Mukherjecs, to 
recover a sum due under an instalment-bond 
executed by them forthe payment of the expenses of 
certain works executed under the Drainage Act; that 
when their estate vested in the Receiver the name of 
the latter was improperly substituted in the place of 
the Mukherjees; that finally, after the purchase by 
the plaintiff of some of the properties belonging to 
the Mukherjecs from the Receiver, her name wag 
substituted in the place of the Mukherjees and the 
Receiver; that the procedure adopted was wholly 
and that tho certificate should be 
declared invalid: 

Held, that the special period of limitation provided 
by section 15 of the Public Domands Recovery Act 
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had no application to the suit, and that the procedura 
adopted by the Revenuo authorities in substituting 
the name of the plaintiff in the certificate was with- 
out jurisdiction. NAGENDRA BALA CHAUDHRANI V. 
SECRETARY oF State, 140. L. J. 83 53 


——— -— Os VII, R. IO 980 
——___ —__—_ O0. VII, R. 14 731 


- O. IK, r. 1, O. XVII, 

. Y. B—Appearance—Advocate appearing and ap- 
plying jor adjournment and then withdrawing on the 
application for adjournment being refused—Hx-parte 
decree— Application for setting aside—Sufficient rea- 
gon, 

Where time was given to the defendant to summon 
his witnesses but he failed to sammon them whereupon 
his Pleader applied for a postponement of the case 
and on his application being rofused, withdrew his 
appearance: 

Held, that the withdrawal of his appearance by a 
Pleader, who had represented the defendant in this 
case continuously for over two years, simply because 
the Court proceeded under Order XVII, rule 3 to 
decide the suit forthwith, declining to give further 
time to the defendant, would not necessarily render 
the subsequent proceedings ew parte. 

In every application for setting aside a decree, the 
petitioner must satisfy the Court that he was pre- 
vented by any sufficient cause for appenring when 
the suit was called on for hearing. PALANEAPPA 
CARTTY v. Murnu Cnerty, 4 Bor. L, T. 67 770 


O. XIV, R. 5—Power 
of Court to add fresh issue—New plea should not be 
allowed after remand—Pleadings. 

Aparty toa suit ought not to be allowed to raise, 
after remand, a new plea, which was not advanced 
either in the Court below or in the High Court 
before remand. Although a Court has power under 
Order XIV, rule 5 of the Codo of Civit Procedure, 
to add any issue before judgment is pronounced, yet 
in exercising that power it ought not to allow a new 
plea to be put forward and add an issue shortly 
before pronouncing judgment. Sonan BIBI V. HIRAN 
Bust : 230 


—_-—— 0. XVI, r. 10 and 
O. XVII, Rr. Zand 3—Witnesses cited by a 
party not appearing —Oourt’s power to issue warrant 
of arvest—Default in appearance—Power of Court to 
proceed to decide the case. 

Where the witnesses cited by a party fail to appear 
without lawful exense and the party concerned does 
not apply to the Court to act under Order XVI, rule 
To, clauses (2) and (3 but the Court has reason go 
believe that the evidence of the witnesses is material, 
the Court would oxercise a sound discretion by itself 
putting in forco the powers entrusted to it by the 
said provisions. 

Where the witnesges cited by a party do not appear 
in Court on the fixed date, the Court ought not to 
proceed under Order XVII, rale 3, nor should the 
party be considered to have committed æ default in 
appearance within the meaning of rule 2, Order XVII. 
Dulhin Sonraj Kuari v. Audhan Singh, A. W. N. 
(1891), 112; J. G. Bachman v. Lal Beharee Pandey, 
13 W. R. 324; Luchman Singh v. Chokowree Singh, 25 
W. R. 154, distinguished. Raw NARAYAN v. JAGDEO 
Misir, 8 A, L, J. 839 903 
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mmm mama 0. XVIIL Rr. 2, 3 
903 

ama am aa OKWVII, Ri 3° 770 

——— 0. XIX, R.I MA 


—————— 0. XXI 473° 


O. XXI, R. 33 (I 
and (2)—Restitution of conjugal ki a 
tion of wije in prison—Discretion of Court. 

In execution of a decree for restitution of conjugal 
rights a Court ought, in the exercise of its dis- . 
cretion under Order KAT, rule 33 (1), to decline to 
enforce the decree by the detention in prison of the 
wife, especially where the marriage was an unhappy 
one and tho husband has charged the wife with 
adultery. KARAM ALLAHI v, MARIAM 


————— 0. XXI, Rr. 58, 62 
—-Mortgaged property —Mortgageein possession—At- 
tachment as mortgagee's property—Claim by morta 
gagor—Possession of mortgagee— ‘On account of or in 
trust for’—“As his property”. 


— 





e 





A claim under rule 58, Order XXI, may be made 
by a person who has an interest in the property 
althongh he is noé in possession. 

A mortgagee in possession is in possession “on ` 
account of or in trust for” the mortgagor, to the 
extent of the mortgagor’s interest. The property is 
notin the mortgagee’s possession “as his own pro- 
perty” but partly on his account and Partly on ac- 
count of the mortgagor. 

Nga Kye v. Po Min, U. B. R. 1904.06, II, Sub-Mort- 
gage 1, referred to. 5 

Where mortgaged property in possession of a mort- 
gagee is attached as his property and the mortgagor 
prefers a claim against the attachment, the claim 
should be investigated and the property released from 
attachment to the extent of the mortgagor’s interest. 

So far as the interest of the owner and mortgagor 
is concerned, the property is noi liable to attachment. ~ 

Monmohiney Dassee v, Radha Kristo Das, 29 O. 543; 
Hamid Bakhut Mozumdar v. Buktear Chand, Mahto, 
14 C. 617; Sheoraz Nandan Singh v. Gopal Saran 
Narain Singh, 18 C. 290, distinguished, 

Kumarappa Chetti v. Nga Pyi, U. B. R, 1904-06, II, 
Civ: Pro. 18, relied npon. 

Quere: Whether a mortgagee in possession js at- 
tually a trustee. 

Iall Das v. Jamal Ally, 9 W.R. 187; Jogendronath 
Mullick v. Raj Narain, 9 W. R. 489; Kuilyan Dass v, 
Sheo Nundun Pershad Singh, 18 W. R. 66, referred to. 
Noa Tox v. SUBRAMNONTAN CHETIY, U. B. R. (1910) T, 


15 
— O. XXI, R.89 5I 


————————— 0. eXXI, Rr. 89, 92 
and O. XLIII, r. 1, ch (j), and $s. 2 
(2), 104 (2)—Appeal from order disallowing ap- 
plication under r. 89—Second appeal, whether lies— 
Change in law, . 
No second appeal lies from an order made on appeal 

from an. order disallowing an application under 

Order XXI, Rule 89 of the Civil Procedure Code. 
Chango in the law pointed out. AsiMUDDI SHEIK% 

v, SUNDARI Bisex, 88 C. 339; 15 CO, W. N. 844; 1 

L. J. 224 ; 3 








Vole X] l 


Civil Procedure Code—(1908)—contd, 


——-_ ———_—_ O. XXI, r. 89—De- 
posit—Last day—Court leaving earlier—Deposit newt 
day, whether valid—Act of Court not to prejudice 
party— Conditional deposit—Withdrawal of condition 
—Deposit by person whose title is not affected by sale, 
af legal. 


An act of the Court cannot prejudice any party. 

Therefore, where, on the last day for making a 
deposit under” Order XXT, rule 89 of the Civil Pro- 
cedure Code, the deposit could not be made as the 
presiding officer had left the Court earlier than usual 
and the depoSit, was made the next day: Held that 
the deposit was valid and in time. 

Mahomed Akbar Jaman Khan v. Sukhdeo Panday, 13 
C. L. J. 467; 10 Ind. Cas. 51, referred to. : 

The petition which accompanied the deposib con- 
tained u statement that the money was not to be paid 
out to the deerce-holder auction-purchaser till the 
disposal of a suit which had been commenced by the 
petitioner in another Court; but as soon as objection 
was taken by the decree-holder, the petitioner with- 
drew the objection: Held, that the deposit was valid. 

Shakoli v.` Jotindra Mohan, 1 C. W. N.182 and 
Hanooman Singh v. Luchman Sahoo, 8 C. W. N. 355, 
referred to. i 

A person whose title cannot be affected by the sale 
sought to be reversed, is not entitled to make a de- 
posit under Order KAT, rule 89 of the Code. 

Therefore, where the petitioner has carried back 
her title to a date so far anterior to the sale that she 
could not possibly be affected thereby: Held, that she 
had no locus standi to make an application for reversal 
of the sale which according to her own case does not 
concern her in the least, DunHin Motnura KOER v. 
BANSIDHAR SINGH 880 


——— —— O. XXI, r, 89-Sale 
. tn ewecution of simple money decree—Application to 
set aside the sale by the mortgagee decree-holder—~ 
Person holding an interest in property—Competency 
to make the application, 





A. held two mortgages against R. and obtained a 
decree for sale of certain property. He subsequently 
obtained a simple money decree against the same 
judgmenf-debtor. In execution of his simple money 
decree he brought the mortgaged property to sale 
which was purchased by a stranger. A. then applied 
under? Ð tor KAT, rule 89, of the Civil Procedure 
Co"! H teva the sale set aside: 

h ordinarily the mortgagee of 

sa person who had an interest 

im to make an application under 

yot in the case where the holder 

yey in execution of which the 

is also the holder of the mort- 

petent to make the application. 

-aned to have caused the property 

' either free fr6m tho mortgages or subject 

the mortgages. Jf it was sold free from the 
sortgages, he must be deemed to have abandoned 
his mortgages, and in that case he had no interest in 
thé property sold. If he caused the property to be 
sold subject tothe mortgages, the sale only related 
to the interest of the mortgagor in which the mort- 
gagee had no interest. DURGA Prosap v. Ram Doyar 
` CHOWDHRY, 8 A. L. J. 856 863 


—————— 0. XXI, R.90 625 
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——-———— 0. XXI, Rr. 90, 92, 
O. XLII, R. I (j)—Sale— Application to set 
aside sale—Compromise between decree-holder and 
judgment-debtor behind back of auction-purchaser, 
to have sale set aside, if valid—Appeal—Right of 
auction-purchaser to appeal. 

An execution-sale cannot be set aside without 
notice to the auction-purchaser and if tho original 
Court pass an order setting the saleaside, the auction- 
purchaser is entitled to appeal. 

An execution-sale was concluded on September 20th, 
1909, but the judgment-debtor applied to set it 
aside on tho grounds of fraud and irregularity. 
During the pendency of this proceeding, the decree- 
holder intimated to the Court that he was willing 
to accept the decretal amount andto allow the sale 
to be set aside. The amount was-thereupon paid but 
beyond 30 days from the sale; the Court, however, 
set it aside. The auction-purchaser appealed to 
the District Court and the order setting aside the . 
sale was revorsed. 

Held, that the appeal was competent. 

Held, also, that the auction-purchaser was not 
bound by the compromise between the decreo-holder 
and the judgment-debtor, and that the sale could not 
be set aside on such compromise. BIBI SHAROFAN v. 
MAHOMED HABIBUDDIN, 180, L.J. 585; 15 C, W.N. 
685 148 
———————— O. XXI, R.92 51, 

148, 345 

—-————— 0. XXI, Rr. 98, 99, 
IOI, 103 — Revision — Practice — Preliminary 
order not contested till final orders passed in the case 
—Final order itself not contested—Preliminary order 
whether can be revised. 

The Chief Court will not interfere on the revision 
side with a preliminary order of a lower Court which 
is allowedto stand unchallenged atthe timo it ig 
passed, and which is contested only ata late hour 
and after the inquiry has been made in accordanco 
therewith and a final order (which itself is really not 
contested) passed by the lower Court. 

A party against whom anorder is made under 
Order XXI, rule 98, rule 99 or rule 1OL of the Civil 
Procedure Code, has the right to procced under Order 
XXI, rule 103 and, therefore, cannot bo allowed to 
have the order rectified in revision. Matuu MAL v. 
Ambo, 129 P. L. R. 1911 183 
————_—_--_ 0. XXI, Rr. 99, 


101, 103 183 

—_ —__ O. XXIII, O. XLI, 
R. I I —Withdrawal of suit—Appeal—Competency 
of Appellate Court to allow with@ranwal after presenta- ® 
t®n of appeal. 

If is beyond the power of an Appellate Court to 
allow a withdrawal from a suit with leavo to file a 
fresh suit on the same cause of action after the de~ 
fendant has obtained a decree in his favour, EKNATI 
Ronos v. RANOJI Bawaut, 18 Bom. L. R, 237 813 

—_—_—— 0. XXIII, R. I sub- 
rule (2)—Withdrawal of swit—Leave to bring 
fresh suit —Condition that costs be paid before in. 
stitution of fresh suit—Fresh suit by plaintiff and 
other persons filed without paying costs—Costs paid 
one month and two days after— Whether suit validly 
instituted. 

G. brought a suit on a promissory-note. Upon his 
admission that he was a member of a joint family the 
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Court held that the other mombers ought to join ag 
plaintiffs. G. then asked for leave to withdraw from 
the suit with liberty to bring a fresh suit on the same 
causo ofaction. The Court permitted him to with- 
draw from tho suit on condition that “he must pay 
the defendants costs before bringing a fresh'suit or 
else this suit shall stand dismissed with costs’, The 
suit was withdrawn. Three days later G. with M. 
and S. instituted the present suit, but the costs of the 
provious suit were not deposited till after a month: 

Held, that the suit was maintainable; that M. and 
48. were not bound by the previous order of the Court 
and they were entitled to ask that G. should be made 
a defendant; thatthe suit might be considered as 
filed on the day on which the costs were paid. 


Hare Nath Das v. Syed Hossain Ali, 10 C. W. N. 8; 


20. L. J. 480, distinguished. Gopi LAL v. NAGGU Lat, 
14 C. L. J. 105 6 
——-— ————— O. XXIV, R. I 393 
-— O. XXX, R. 1O—Suit 

against person carrying on business in firms’ name— 

High Court Charter, cl. 12—Jurisdictioa—Person 

living outside but carrying on business within juris- 

diction of High Court Contract signed by manager 

—Authority of manager—Power-of-atiorney, construc- 

tion of —Power of e-sale—Non-appropriation of goods 

- to fulfilment of contract—Measure of damages—Con- 

tract Act-(IX of 1872), s. 107. 

A plaintiff is entitled in respect of a firm tranSaction 
to sue the defendant under the name in which he 
traded,.by virtue cf Order XXX, rule 10 of thé Civil 
Procedure Code, 1908. There is nothing in that rule 
which says anything about residence eitherin or 
without the jurisdiction of the High Court, and it has 
not the effect of curtailing the powers which the 
High Court derives from clause 12 of tho Charter 
under which it has jurisdiction over persons who 
carry on business within its local limits. 

A contract was signed by the manager of the 
defendant’s business in Calcutta, the defendant him- 
self being a resident of Singapore. The defendant is 
sued in his firm’s name for damages for breach of the 
contract in the Original Side of the Higli Court: 











Held, that the suit was maintainable in the form in” 


which it has been brought, andthe High Court has 
jurisdiction to try it. 

The defendant by a power-of-attorney empowered 
his manager to contract, superintend and carry on 
the business of general merchants as now carried on 
by the defendantin Singapore. The manager entered 
into forward contracts with the plaintiff in respect of 
sugar, and there is evidence that the defondant’s 

e firm was accustome@in Caloutta to enter into for- 
7 ward contrasts in the sugar trade: 
| Held, thatthe manager had authority toenter into 
the contract sued upon and that the defendant was 
liable. 

By the contract the defendant purchased 750 tons 
of sugar, the delivery ofwhich was to bo made in 
five equal shipments in August, September, October, 
November and December 1910. Notice was given of 
the arrival of the August shipment amounting to 150 
tons. The defendant took delivery of 25 tons but 
failed to take delivery of the balance which was 
re-sold by the plaintiff at a loss,and he now sued to 
recover the loss: 

. Held, that as no goods had been appropriated to the 
fulfilment of the contract, the plaintiff had no right 
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to re-selland charge the defendant for the differenco 
betiwoen the contract price and the price at which 
he sold the balance of the sugar, but that tho” 
measure of damagos is the difference betweén the 
markot price on the date of the breach and the con- 
tract price. E. D. Basoon AND Co. v M.S. E. AN- 
GULLIA & Co. 7 7 895 
—— — 0. XXXIV, R . 6 21 
———_—_——_ 0. XXXIV, R. 6, O.: 
II, R. 2—MMortgage- Suit for sale on. mortgage by: 
subsequent mortgagee —Subsequent mortgagee paying 
off the prior mortgagee—Entire .debé of subsequent 
mortgagee not satisfied by sale of the mortgaged pro- 
perty—Simple money décree—Limitation. - Wheth.r 
a second suit would lie to recover. the balance money, ' 
J. who owned three properties A., B. “and C, mort- 
gaged A. to 8.,in 1882, the debt being re- payable in 
1891. In 1883 J. again mortgaged “A? tog: for a 
second time debt being re-payable in 1886. In 1885 
J., executed a third mortgago in favour of D. in’ 
respect of the same property, A., to be re-paid in 1894; 
8. brought two suits on tho basis of thetwo mort- 
gages of 1832 and 1883, for sale of the propérty 
but J. being unable to pay the debt, compromised the 
suits and executed another mortgage-deed, dated 31st. 
August, 1888, in order to satisfy the debts due under 
the two mortgages and the expenses of the litigation. 
In this mortgage J. mortgaged all the three properties’ 
A. B. C. and promised to pay the debt in 1900.- In 
1903, D. brought asuit on the basis of the mortgage 


| of 1885 and S. having pleaded priority, D. had to pay 


offthe entiro sum , duo to § In executiOn of the . 
decree in -this suit the ‘mortgaged property A. was 
sold but the proceeds of salo did not satisfy the. 
entire debt. `D. then brought another suit for sale of ~ 
the properties “B. and 0.” ‘comprised i in the mortgage 
of 1888 to recover the balance due: ; 

Held, (a) that the suit did not lie. 

(b) that the balance of tho money could not be 
recovered by sale of the properties “Band 
a.” which had not been mortgaged in the 
mortgages of 1882 and 1883. by vir tue of 
which S. claimed priority against D. ; 

(c) that the plaintiff was not entitled to a simple 
money-decree as the claim for a simple 
money-decres had become time-barred.: Mo- 
HAMMAD Hussain V, DHANESHAR RAI 8 A. L. 
J. 589 336 

O; XXXIV, R. 14— 
` Transfer of Property Act (LV of 1882), s. 99—Rule 
of procedure —Mortguge-decree—Execution— Sale of 
property mortgaged — Sale proceeds insufficient — 

Balance—Second mortgage between same parties—~ 

_ Redemption decr ee—Mortgagee applying for sale of- 
second property in respect of the balance of the first 
mortgage—Sale. 

In the year 1897 a decreo was obtained upon a 
mortgage under which the mortgaged propaæty was 
sold but the sale proceeds proved insufficient to satisfy 
the judgment-debt. The mortgagee was also the 
holder of another mortgage executed by tho same 
mortgagors upon other property. One of the mort- 
gagors after the decree had been passed died, and his 
mother who was the surviving mortgagor obtained x 
decree for redemption of the second mortgage and an 
order for payment of the mortgage-debt by instal- 
ments, the mortgagee being entitled to. a charge on 
the property until his claim. was satisfied, 
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In August 1908, the mortgagee applied for execu- 
tion against the second property in respect of the 
unpaid balance under the decree of 1897. 

The Subordinate Judge held that an attachment 
was permissible éven though section 99 of tho Trans- 
fer of Property Act applied. The District Judge, 
however, ordered attachment in execution, 

On appeal to the High Court: 

Held, that the Code of Civil Procedure (Act V of 
1908) in so far as it repealed section 99 of the Trans- 

' fer of Property Act and substituted in its” place 
Order XXXIV, rule 14, merely effected a change of 
procedure in the manner in which mortgaged property 
has to bo realized in execution of money decrees and, 
therefore, the statutory rule in force for the purpose 
of the execution of the unsatisfied portion of the 
decree of 1897, was the rulo contained in Order 
XXXIV of the present Procedure Code. Bar GANGA 
v. Rasaram, 18 Bom. L. R, 245’ 815 


—————— 0. XXXVII, R.5 | 

; | 794 
— a 0. XLI, R.5 444 
—-———-—-—- 0. XLI, R. II BIS 


—_—--——_-—_-—— 0. XLI, Rr. II, 21 
—Appeal heard ex parte against defendant No. 2in 
lower Appellate Court—Second appeal by defendant 
No. 1 making plaintiff alone respondent—Re-hearing 
of appeal, application for, by defendant No. 2—Juris- 
diction of lower Appellate Court to entertain applica- 
tien, g 4 z 
A suit was brought by tho plaintiff for recovery 

of possession of land against defendant No. 5. He 

obtained a decree for one-fifth of his claim. He 

appealed against the decroeto the lower Appellate 

Court making all the defendants respondents, but 

defendant No.1 alone appeared. The lower Appellate 

. Court gave the plaintiff decree in full. The 

defendant No.1 preferred a second appeal to ihe 

High Court which was summarily dismissed under 

Order XLI, rule 11. The defendant No. 2, against 

whom the decree of the lower Appellate Court 

was made eg parte, thenapplied to that Court under 

- Order XLI, rule 21, for a re-hearing of the appeal 

` in that Courtas against him, and his application was 

dismissed on the ground of want of jurisdiction: 

Held, that as the defendant No.2 was no party to 

~ the second appealéven in name, the lower: Appellate 
Court had jurisdiction to entertain the application. 

Damodar Manna v. Sarat Chandra Dhal, 13 CO, W. 

© N. 846; 3 Ind. Cas. 468; Kumudnath Roy Chowdhury v. 

Rai Jatindra Nath Chowdhury, 9 Ind. Cas. 189; 13 0. 

L. J. 221; 15 C. W. N. 899 and Dhonai Sardar v. 

Tarak Nath Chowdhuri, 5 Ind. Cas. 525; 12 0. p. J. 

53, distinguished. Innu MRAH v. DARBAKHSH BHUI- 

e YAN, 150. W. N. 798; 14 0. L. J. 42 275 

©. XLI, R. 21 275 


*—-————- Q. XLI, R, 22 (4)— 

, Appeal dismissed for non-payment of proper Court- 
fee—Cross-objections, whether can be entertained after 
such dismissal of appeal—General rule—Exceptions 
—Court-fee—Appellant not able to pay Court-fee on 
the whole amownt claimed—Abandonment of part of 
claim, whether permissible, 

- | An Appellate Court has'no power to reject cross- 
objections on the merits without hearing the re- 
spondent. 








—— 
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The general rule that cross-objections cannot be 
entertained unless the appeal is decided on the 
merits is subject to pnly two exceptions, viz, when 
the appeal is withdrawn or it is dismissed in default. 

Therefore, where an appeal is dismissed, without a, 
hearing, upon the ground thal the appellant has not 
paid the Court-fee the Court has no jurisdiction 
to hear and determine the cross-objections. 

An appellant who has claimed a large amount in 
an insufficiently stamped memorandum of appeal, is 
at liberty, on being required by the Vourt to pay 
Court-fee for the full amount claimed, to. abandon 
part of his claim and to restrict it to such an amount 
on which he can afford to pay tho Court-fce, 

Ram Pershad v. Bhiman, 27 A. 151, applicd. Duwi 
Cuanp v. Aziz Kuan, 131 P. L. R. 1911 207 


— O. XLI, R, 23-Cirit 
Procedure Code (Act XIV of 1882), s. 568—Fresh 








evidence — Appellate Court, powers of—Unstamped . - 


document endorsed as stamped by Collector subsequent 
to decision of sutée—Admissibility in appeal. 


Soction 568 of the Civil Procedure Code (Act X1V 
of 1882) does not prevent an Appellato Court from 
‘admitting a document originally insufficiently stam ped 
but endorsed by Collector as sufficiently stamped 
subsequent to tho disposal of suit by the lower Court. 
In sucha case, the Appellate Court does nut admit 
additional evidence but simply declares that tho 
objection to the admissibility of the document on tho 
ground of insufficiency of stamp has been remoyed by 
-the endorsement of the Collector. 


Kessowji Issur v. G. I.P., Railway Co., 81 B. 381 
at p. 390; 11 O. W. N. 721; 6 C. L. J. 5; 4 A. L. J. 461; 
2 M. L. T. 435; 9 Bom. L. R. 671; 17 M. L. J. 847, 
referred to. 


When the ground on which such ovidenco is admit- 
ted by the Appellate Court has arison subsequently to 
the disposal of the suit by the lower Court, such evi- 
dence may be admitted under rule 23 or rule 33 of 
Order XLI, of the new Civil Proceduro Code. Ver. 
LAYAPPA CHETTY v., NEDUAYA PILLAY, 9 M. L. T. 317 

675 

O. XLI, R. 23--—Re. 

mand by lower Appellate Court— Second decision by 

first Court and lower Appellate Court—Subsequent 

appeal from remand order without appealing from 

second decree of lower ` Appellate Court—Appeal in- 
competent, ` 

A suit was remanded by the lower Appellate Conrt 
on November 25th, 1909. Tho suit was decreod by the 
first Cgurt on January 10th, 191 The defendant 
appealed but the appeal was dismissed on July13th, 
1910. In the meantime on February 28th, 1910, tho 
defendant appealed from the order of remand dated 
November 25th, 1909, but did not appeal from tho dec- 
reeof the lower Appellate Court dated July 13th, 1910: 


Heid, that the appeal was. incompetent and could 
not proceed. 

Madhu Sudan Sen v. Kamini Kanta Sen, 32 C. 1023; 
9 0. W. N. 895 and Baikuntha Nath Dey v. Nawab 
Salimulla, 12 C. W. N. 590; 6 C. L. J. 547, followed. 


Uman Kunwari v. Jarbandhan, 30 A. 479; 5A. L.J. 
447; A. WN. (1908) 195; 4 M. L. T. 162, dissented 
from. JANKI Nara Roy v. PROMOTHA Nata Roy, 15 
0. W, N. 830 514 
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—— Q. XLi, Ra 24—Power 


of Appellate Court to decide case on evidence on the 
record. D o3 











An Appellate Court has full power, under Order ' 


XLI, rule 24 of Act V of 1908, to decide with re- 

ference to the.evidence on the record, the issues left 

undetermined by the lower Court without sending 

back the case to the Court below. - Bapur Das v. 
- Pagan - vs _ 22 
—_—_—_-——_ -——- 0. XLIII, R. I (a) 

: 36 

mama aana — 0. XLIII, R. I (j) 

' l 148, 345 


fe, XLV, R.4 967 
———.—— O0. XLVI, R. I 879 
—— ———— 0. XLVIIR. I 
894 
————. 0. XLVII, R. I—Re- 


view— Judgment based on a decision of the Revenue 








Cowrt—Revenue Court decision upset in appeal— - 


Whether good ground for review. 


Where the judgment of a Civil Court is based on 
the decision of a Revenue Conrt and the latter deci- 
sionis reversed by Revenue Court of Appeal, there 
is good ground for review of the Civil Court’s judg- 
ment. g 


Waghela Raisangji v. Sheikh Mushludin, 13 B. 330; 
Waman Hari y. Hari Vithal, 31 B. 128; 8 Bom. L. R. 
932, referred to. RAM Lan v. Kara Prasad, 8 A. D, 


J: 584 : 
ae O. XLVII, R. 7 


725 
—— ——__-—_—_ — Sch. I, O. VIIL R. 

LO—Return of plaint for presentation to proper 

Court — Right of plaintiff to credit of the Court-fée 

levied in the wrong Court—Cancellation of stump, 

effect of —Court-Pees Act'(VII of 1870), ss. 28, 30— 

Presidency Small Cause Courts Act (XV of 1882), ss. 

71, 75. . 

Whore Court-fee is paid upon the institution of a 
suit in a Court which cannot grant the relief songht 
and consequently, the plaint is returned for pre- 
sentation to the proper Court, the plaintiff, on fling 
the plaintin the latter Court, is entitled to take 
credit for the amount of the Court-fee levied in the 
Court to which it was first presented, even though 
the stamp was cancelled before the plaint wag 
returned. 2 ; 

The plaintiff Wought asuitin the City Civy Court 
at Madras affixing a Court-fee of the value of Rs. 75 
to the plaint. The City Court Judge after cancelling 
‘the stamp returned the plaint for presentation to the 
Smail Cause Court. The plaintiff presented the same 
plaint to the Small Cause Court to which he afixed 
a further adhesive stamp of Rs. 9-12-0 to make up 
the deficiency: ' 

Held, that the plaint presented to the City Court 
had not lost its force by the cancellation of the stamp 
‘and that the plaintiff should not be required to pay 
a Court-fee of similar Value over again in the Small 
Cause Court. - . ` 

Prabhakarbhat y. Vishwambhar Pandit, § B. 313, 
followed. - 

Inve Bai Amrit, 8 B. 380 at p. 390, distinguished. 
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-Por White, C. J.— Under Court-Fees Act the plaint 
when presented tothe Small Cause Court was nob 
unstamped quoad the cancelled stamp. 

Per Munro J.—A Court when returning a plaint 
under Order VII, rule 10, Civil Procedure Code, can- 
not be said to be acting upon it within the meaning 
of section 30 of the Court-Fees Act. 4 


{1911 


Per Sankaran Nair, J. —A document does not cease- 


any the less to be a properly stamped document by 
the cancellation of the stamp. Itcontinues to . be 
properly stamped. By cancellation the stamp cannot 
be used again, but when a document, which 


is the plaint in one Court, isrightly presented in - 


another Court as a plaint in another Court, the stamp 
is not.being used again. 

The cancellation in such cases must be taken to be 
set aside by reason of the subsequent order returning 
the plaint. Visweswara Sarma v. Dr. T. M. NAIR, 21 
M. L. J. 588; 10 M, L. T, 29 201 F. B. 
~———— Sch. II, art. I - 
559 
d) 

(2) 512 
——-—~- Sch. Il, s. 21 450 


Claim petition—Order thereon, effect of— 
Judgment-debtor not a necessary party 424 


Ciog on equity of redemption. ` See MORTGAGE. 
Co-heirs—Adverse possession 
Common Gaming House 792 
Companies Act (VI of 1882), S. sure 


S. 169—Appeal—Notice with- 
in three weeks not given, efect of. 








—————— aan Sch. II, cl. 21 


ee 











An appeal against an order in the matter of the 
winding-up. of a company, is incompetent where the 
notice, required by section 169 of Companies'Act, is 
not given, i 


- Ramanappa v. The -Oficial Liquidator Bellary 


Brucepetta Stock and Loan Lransacting Company. 22 | 


M. 291; Lakshmi Narasayya Setti v. Venkanne Setti, 25 
M. 576; R. Wall v. J. E. Howard, 18 A. 215; Lallah v. 
Official Liquidator, 4 C. 704, referred to. Guisu Mab 
v. W. K. Porter, 8 A. L. 7. 719 908 


— S. 169—Notice of appeal not 
given within three weeks, efect of—Extension of time 
~-Sufficient cause —Carelessness of Pleader— Leniency 
by Court when to be shown. 
An appeal against the order or decision of a District 
“ Court under the Indian Companies Act cannot be 
heard unless notice of the same has been given with- 
in three weeks of the date of such order or decision 
as required by section 169 of Companies Act. 
The carelessness or ignorance of a Pleader is not 
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sufficient for extending the time fixed hy section 


169 of the Companies Act. 

Doulat Ram v. Woollen Mills Company, Limited 
Delhi, 95 P. R. 1908, followed. . 

As leniency in extending time in such cases tannot 


be shown to one party except at the expense of tha; 


„other paty, Courts should not show it but for 
sufficient cause. 
Sant Singh v. Qaim, 118 P. R. 1908; relied upon. 
Hira Lar v. HIMALAYA Grass Worxs Co., 100 P. W. R. 
1911 ; 176 P. L. R. 1911 - 433 


Vol. X] 


Com pany—De facto Directors—Notice to out. 


. siders—Acquiescence—Depriving a man of his legal 
rights—Must amount to fraud—Its elements 748 








‘Director or manager—Acts bona fide 
done—Ltability — Chairman, position of —Suit for 
damages against chairman, when lies — Internal 


management of company’s affairs—Court's power to . ` 


interfere—Companies Act (VI of 1882), s. 92—Dec- 
laratory suit—Declaration of no practical use to 

plaintiff—Civil Procedure Code (Act V of 1908), s. 99, 

0. 1, rr. 5, 10(3)—Corporate. body cannot be made 

co-plaintiff without its consent —Right of share-holders 

to sue in Company's name—Misjoinder of causes of 
action and” purties—Defendants not prejudiced by 
misjoinder—Practice—Appeal. .. 

Acts bona fide done by a Director or Manager of a 
Company are valid notwithstanding any defect that 
may afterwards be discovered in his. qualification, and 
this not only between the company and outsiders but 

_also between the Company and its members, 

A Chairman who presides oyer a meeting of a Com- 


pany is neither wholly a ministerial officer nor wholly . 


a judicial officer; his duties are of a “mixed nature”, 
and he isnot liable to be mulcted in damages, if, acting 
bona fide according to the best of his judgment and 
without malice, he erroneously excludes a share- 
holder from voting and also declares him to be 
ineligible as a Director of the Company. 

A share-holder; who has been wrongfully refused the 
right of voting or of election as a Director, cannot 
maintain an action for damages against the Chairman 
of the Company without alleging and proving that the 
latter was actuated by malicein ruling against him. 
In such cases, the mere” deprivation of a man’s legal 
right does not entitle him to damages. i 

Whether a certain person was or was not a qualified 
Director, whether or not a certain. person was qualified 

- to act as Chairman of a general meeting, and whether 
‘certain persons were or were not duly elected as 
Directors of a Company, are matters which relate 
exclusively-to the internal management .of a Com- 
pany’s affairs. With such matters the Court declines 
to deal at the instance of any person other than the 
Company itself, unless there be something illegal, 
oppressive, fraudulent or ultra vires on the part of the 


Company qua Company; or on the part of the majority 


of the Company, so that they were’ not fit persons to 
determine it. People ought as far as possible to be 
allowed to manage their own affairs without inter- 
ference by a-Court of law. . 

A declaration which is of no practical use to plain- 
tiff ought not be granted. 

Under rule 10 (3) of Order II, Civil Procedure Code, 
no person (including a corporaté body) can be made 
a plaintiff without his (or its) consent which means 
consent expres ily given. 7 

It is a general rule that an individual share-holder 

` of a Company is not competent to make use of the 
name of the Company aseplaintiff inan action and 
the rules similar with regard to a number of share- 
holders. If they -iustitute a suit in the name 
.of the Company they must show that they have been 
authorised by a majority at a general meeting of the 
Company to do so, or that they have exhausted all 
reasonable means of obtaining‘ the institution of the 
suit by the Company or'that the case isone of urgency, 
in which latter event they institute the suit at their 
peril and subject to their being able to satisfy. the 
Court that they have the support of the majority. 
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Therefore, where ashare-holder used the Company’s 
name Without its authority as a co-pluintiff and there 
was no urgency or justificdtion for his so doing, the 
Court struck out the namo of the Company as a co- 
plaintiff. g | 

The mere fact that the relief prayed for does not 
affect each defendant equally does not render the 
frame of a suit bad on the ground of misjoinder, 
But even where a suit is bad for misjoinder but there 
is no material prejudice to the defendants on the 
merits, an Appellate Court will not reverse the decree 
of the lower Court on- this technical ground, Ram 
Narain v. Ram Kiser, 108 P. W. R. 1911 515 
Compromise. See HINDU LAw—PAMLY SETTLE- 








MENT. 
—_—— ——— Construction — Widow — “Abso- 
lutely” : 982 
- —Decree on alleged compromise— 
Allegation by one party that he did not consent— 


-Application for review—Court’s power to review 
and re-call order ~ f 894. 
— - Family arrangement for gettle- 
ment of disputes—Compromise by Hindu widow— 
Reversioners, whether bound . ‘477 
—— Minor interested — Leave of Court 
not obtained—Compromise voidable _ 909 
c —— Withdrawing complaint of a com- 

poundable offence + i 
Condition restraining alienation — Condition 
that lessor shall not be able to sell by auction land 
leased to pay a debt other than arreais of rent— 
Whether void —No covenant for re-entry—Condi- 
tion not for benefit of lessor and hence void 374 
Conditional sale—Nun-possessory hypothe- 
869 














cation of moveables . 
Confession of co-ii¢ensed—Retracted confession 


not relevant against the maker 
whether relevant against a co-accused —Statement 


——— of one accused-~Retracted—Admis- 
sibility of retracted confession against co-uccused— 

Evilence Act (I of 1872),.s. 30. i 

A retracted confe&sion..may be taken into con- 
sideration under section 80 of the Evidence Act as 
against person tried jointly with the confessing 
accused for the same offence, but as a general rule 
such a confession should not be considered as 
supplying sufficient evidence for the conviction of 
the co-accused unless it is corroborated by independ- 
ent testimony in material particulars affecting sach 
co-accused. 

Emperor v. Kehri, 29 A. 43d; AØW. N. (1907) 140; 
4 A. À. J. 310; 5 Cr. L, J. 360, followed. 

Chet Singh v. Emperor; 28 P. W. R. 1907 Or; 7 Cr. 

_ L. J. 227, referred to. 

No intlexibe rule'can be laid down in regard to the 
weight to be attached to such a confession; the rule 
must vary in each case with spccial reference to its 
particular facts and to the intrinsic value of the con- 


fession. ATAYA v. EMPEROR, 5 P. R. 1911 Cr; 91 P. 
L R.1911 857 
Consent decree, effect of 982 





= —_—— Rerersal— Excess of Pleader's an- 
thority—Set aside by same Court—Revival of original 
suit. 
When a consent decree made by a Conrt is set aside 
by the same Conrt in a separnte suit on tke ground 
¢ 
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that the decree was passed on a compromise in excess 
of the authority of the Pleaders of the parties, the 
effect is to revive the original suit which was termi- 
nated by the compromise decree. 

Kshetra Mohan Barik v. Man Gobinda Pal, 6 Ind. 
Cas. 18; 14 CO. W. N. 558, distinguished. 

Soloman v. Abdul Azeez, 6 C. 687; 8 C. L. R. 169; 
Sarbesh Chandra Basu v. Hari.Doyal Singh Rai, 5 Ind, 
C, 236; 140. W.N. 451; 11 0. L.J. 346; and Sharat 
Chunder Ghose v. Kartick Chunder Mitter, 9 C. 810; 
12 ©. L. R. 455, relied upon. Ras Kunar Roy v. 
HARA KRISHNA CHAKRAVARTI 3 


Consideration—Agreement to pay intending 
purchaser for not competing for purchase. of pro- 
perty 627 








465 


--_—_~---——Snit for possession by mort- 
gagee not brought until last day of limitation— 
Execution of mortgage admitted— Consideration 
denied—Presumption—Omis on plaintiff to prove 
consideration 9 


Conspiracy, meaning of 


‘consideration—One of them illegal 





582 


—____- ———- to wage war. See PENAL Copx, 
s. 121A. : 

Construction of contract. See Contract—Con- 
STRUCTION. 


——-— of decree. See DECRER— 


~ CONSTRUCTION. 











of document—Use of technical 
1 terms of Hindu Law 9 














—— — of gift. See Win. 
a ae of Lease. See LEASE; LANDLORD 
AND TENANT. i 
— of partition-deed 385 


— of. Statutes. See INTERPRETATION 


oF STATUTES. 








TION. 


of Wajib-ul-arz. See PRE-EMP- 


—— — of Will. See Witt. 


Contract—Construction—Lender and borrower 
‘Conduct of parties 

by manager — Authority of manager 

—Power of re-salo—Measure of damages 895 


ede rate of—Unconsctonable 

bargain—Mor tyaga P wrchaser of equity of redemp- 

tion—-Whether entitled to plead unconscionable ẹar- 

gain in a suit by mortgagee— Pleadings. 

The mere fact that the rate of interest stipulated 
. for in a mortgage-deed is high is not sufficient 
to justify the conclusion that the bargain was 
unconscionable. 

Dhanipal Das v. Maneshar Buksh Singh, 28 A. 570; 
4 C. L. J. 1; 1 M. L. T. 205;3A.L. J. 495;9 0, ©. 
188; 8 Bom. L. R. 491 ; 10 C. W. N, 849; 16 M. L. J. 
292 ; Meghřaj v. Hargayan, 7 A. L. J. 655; 7 Ind. Cas. 
261, referred to. $ 

A purchaser at an auction sale of the equity of 
redemplion is entitled to plead that the stipulation 
as to interest is hard and unconscionable. Sri CHAND 
v, Nrapar Sixen, 8 A. L. J. 407 : © i4 








Interest, 
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Distinct promises for the same’ 


[1911 
Contract Act (IK of 1872), S. I 1—Séle 


‘by father in favour of his minor son, validity of— 
Transfer of Property Act (IV of 1882), s. 58—Sale 
by father to his minor son—No consideration— 
Fraudulent transfer. 

The sale of property by a father to his own 
is invalid if no one but the father: 
himself acted for the minor or settled the terms of 
the contract.on his behalf. 

Navakotti Narayana Chetty v. Logalinga Chettey, 38 
M. 312; 4 1nd, Cas, 383; 19 M. L. J. 752; 7 M. L. T, 
233, followed. Ja 

Mohori Bibee v. Dharmodas ‘Ghosh, 30 C. 539, 'Tefer- 
red to. i 

But if the father bo presnmed to have- represented 
his minor son as his natural guardian and the sale is 
without consideration, the transaction is voidabie 
under section 58 of the Transfer of Property Act, 
MOHAMMAD OBaID Utusan KHAN v, MOHAMAD IBRAHIM 
ALI KHAN £06 

— ss. 16, I9 A—Ezhoibitant in- 
terest—Power cf Court to reduce—Undue influence — 

Proof—Urgent need of money. 

In order to obtain a reduction of the rate of ir- 
terest agreed upon in a promissory-note, the defend- 
ant must plead and prove that the contract was 
induced by undue influence. ` 

Mere urgent need of money by itself is no proof, 
that the obligce was, in a position to dominate tho 
Will of the obligor. 

Sunder Koer v. Rai Sham Krishen, 34 I. A. 9; 840. 
150; 4A. L. J. 109; 11 C. W. N. 249; 50. L. J. 106; 
17 M. L. J. 48; 9 Bom. L. R. 804; 2 M. DL. T. 75, 
followed. NARAINDAS v. H. W. Decraus, 4 8. L. R. 
276 984 
S. 1G—Helpless condition of the 

borrower—Interest—High rate—Compound interest— 

Unconscionable bargain— Undue influence. 

A mortgagor was in a condition of helplessness and 
was compelled by circumstances to borrow money 
from the mortgagee at the rate of Rs. 18-12 per 
cent. per annum payable yearly, it being stipulated . 
in the mortgage-deed that if the interest was not paid 
as agreed upon compound interest atthe same rate 
would be charged: 

Held, that the irorteakce was at the time of the 
contract of mortgage in a position to dominate the 
will of the mortgagor within the meaning of section 
16 of the Contract Act, and asthe charging of com- 
pound interest at the rate of Rs. 1-9 percent. per 
mensem was unconscionable, the mortgagee used that 
position to obtain an undue advantage over the 
mortgagor, and hence the contract of mortgage was 
induced by undue infiuence. 

Maneshar Bakhsh Singh v. Shadi Lal, 31 A. 386; 





10 Č. L. J. 76;6 A. L. J. 707; 13 ©. W. N. 1069; 6 M. 
L. T. 71; 11 Bom. L. R. 864; 12 O. ©. 3C0; 3 Ina. Cas. 
8&5 (P. C.), followed. HARNAM v. RAJA RAM 37 


—— SS. 16, d Q—Unconscionable bar- 
“gain—Presumption— Undue influence—Exces@ive rate 

. of interest whether sufficient to render a contract un- 
conscionable—Interest. 

The power of a Court to interfere wilh contragts 
alleged to be nnconscionableis limited by the provisions 
of sections 16 and 19 of the Indian Contract Act of 
1872, and tho fact that an excessive rato of 


` interest is charged in a contract is not-alone sufficient 


to establish that the making thercof was. induced by 


‘undue influence, In order to justify a Court in 


Yol. X] 
Contract Act- contd. 
interfering with a contract of the kind, it must be 


found that the lender was ina position to dominate 
the will of the borrower when the contract was 


- GENERAL: INDEX. 


entered into, before any presumpiion can arise that. 


the contract was induced by undue influence, GANESH 








Lan v, MANDE LAT -- 49 
- s. 19 2 249 
— ——-—- 5. I9A 984 





— —— S. 22—Mistake of fact—Voidable 
contract—Kabuliat entered info under mistake of fact 
but acted upon by executant—Absence of fraud or 
misrepresentation, effect of. 

A contract entered into under a mistake of fact is 
only voidable and is binding until it is avoided. 

A kabuliat undertaking payment of rent at enhanced 
> rate, was executed under a mistake of fact as to the 
title of the executant. The executant acted upon it 
put it forward in the Revenue Court and on the basis 
of it successfully resisted a claim for ejectment: 

Held, that if there was any mistake at all it was 

a case of innocent mistake and as there was no fraud 

or misrepresentation the kabuliat was binding upon 

the heir of the executant. = 
Sahiban Bibi v. Madho Lal, 4 A. L. J. 475, referred 

to. Kaupa Bux v. Faren CHAND 343 

—— — S. 23—Contract forbidden by law 
—Publie policy 126 

— S. 23 —Compromise — Withdraw- 
ing complaint of a compoundable offence—Considera- 
‘tion, legality of. - 
A. and B. entered into a compromise whereby A. 

agreed to permit B. to continue in possession of a 








‘ 


certain house in consideration whereof B. withdrew a , 


complaint which he had filed in a Criminal Court 
against A. in respect of a compoundable offence: 

Held, that the compromise was lawful and was 
binding upon the parties. 

Amir Khan v. Amir Jan, 3 C. W. N. 5, referred to. 
BADRI BHAR V. RAM SARAN PANDE 189 
- —— S. 23 — Consideration — Compro- 

mise of a compoundable offence in Criminal Court, 

whether valid consideration. 

An agreement, the consideration for which is a 
compromise of criminal proceedings in connection 
with a compoundable offence, is valid and enforceble. 

Amir Khan v. Amir Jan, 3 ©. W. N. 5, referrod to. 

Shriranga Chariar v. Ransami Ayyangar, 18 M. 
189, not approved of. CHETAN Das v. Harr Ram, 8 
A. L. J. 498 $ 216 
———_——— S. 23—LIllegal purpose—Contract 

to accomplish illegal or immoral purpose—Contract 

void on account of object being unlawful—Recovery of 
money paid under illegal agreement. 

Whore plaintiff paid a sum of money to defendant 
for an illegal purpose, viz, that he should givo 
false evidence and so obtain the conviction of a 
person whom the plaintiff was prosecuting, and 
` then after some tims esued to‘recover the money so 
puid:® : 

Held, that the plaintiff was debarred from recover- 
ing the money from the defendant. 

e The law refuses to. lend its aid in’ enforcing 
agreements in which immorality forms an ingredient. 

Noga Te v. King-Emperor, 2 L B. R. 216; 10 Bur. L. 
R. 249; 1 Cr. L. J. 730, distinguished. E 

Maung Tun Myat v.: Maung On Galing, L. B. P. F. 
~ 477, followed. Mauna KYAUK Gyr v. MAUNG LU Nyo, 

4 Bur. L. T. 95 E ` EQI 
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gos Bo: 320 


————- S. 39—Default in performance— 
Right of rescission. ; 

‘Section 39 of the Indian Contract Act confers on 
a party to a contract the right to put an end 
toit where tho other party to the contract fails 
to perform his promise in its entirety; in such a 
case the person aggrieved may choose not to avail 
himself of the right and if he does not do so, there is 
no provision of law which requires the contract to 
be treated as having been cancelled. 

Motichand v. Suyun, 29 B.46 and Bajrangi Sahai v 
Udit Narain Singh, 10 CO. W. N. 932, followed. 

Subba Row v. Devur Chetty, 18 M. 126, referred to. 
SUBBARAYA REDDI v. MANIKKA Kounpan, 2 M. W. N. 
265; 9 M. L, T. 479 ; 258 
—— ——— ss. 39, 49 and 93—Refusal 
to take delivery of all the goods, effect of—Failure to 
perform one’s own part of contract—Damages, l lability 
to pay in case where one party does not perform his 
part. 

In September 1907 the appellant agreed to purchase 


“from the respondent certain flour, the terms of the 


contract being “Ready delivery within one week”. 
No delivery was taken within ono week nor did the ap- 
pellant ask for the same. In October 1907 the respond- 
ent telegraphed to the appellant asking where to 
despatch the goods to. - The appellant in reply asked 
only for half the goods. The respondent refused to 
supply and cancelled the contract. The appellant 
then insisted upon the delivery of the whole. On 
respondents’ refusing to comply the appellant brought 
a suit for damages against him, 

Held, that the appellant was not entitled to any 
damages inasmuch as by not asking delivery of all 
the goods within one week, ho had not performed his 
part of the promise and could not, therofore, call 
upon the respondent to perform his. 


~ Sooltan Chund v. Schiller, 4 C. 252;3 C. L. R. 


287, Simson v. Firayya, 9 M. 859; Rash Behary Shaha 
v. Nrittya Gopal Nundy, 83 C. 477; 3 ©. L. J. 249, 
referred to, Tota Ram v. Jonn’s FLour Minn, DELHI 


18 
—— — — 5.49 18, 320 


ss. 59, 60 — Appropriation of 
payment to specified debt —Amouwni. credited to another 
debt by creditor without consent of debtor, if valid — 

Revenue sale—Payment of specified arrear—A ppra- 

priation to other arrear by Collector, if legal—Sule for 

Specified arrears, if valid. i 

Whero money is expressly paid by a debtor to 
satisfy a specified debt, agk it is received mfd 
@knowledged on that account, it is not in the power 
of one of the parties to the transaction, without the 
assent of the others, to vary the effect of the trans- 
action by altering the appropriation in which both 
originally concurred, 

A proprictor of a certain mehal paid into the 
treasury a sum of money appropriating that payment 
to the revenue for the kist of January, 1902, and the 
payment was received and accepted on that acconnt. 
Subsequently, the officers of the treasury appropriated 
the sum paid, in the first place to the satisfaction of 
the kist of September 1901, and then, as faras the 
money would go, towards the January 1902 hist, and 
afterwards the Collector put up the property for salo 
in respect of the balance of the January kist: 
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i Held, that the amount of the January kist was not 
really due at the time of the sale, and the sale was 
illegal. 

2 Ganga Bishun Singh v. Mahomed Jan, 33 ©. 1193; 
100, W. N. 948, reversed. MAHOMED JAN v. GANGA 
BisHun SINGH, 15 O. W. N. 443; 9 M. L. T. 446; 8 A. 


. J. 480; 18 0. L. J. 525 ; 13 Bom. L. R. 413: 38 O. 
565 we 272 P.C 
—_—__-+——_-—- s. 60 272 
—_—_—.—_—— S. 69 — One of the judgment- 


debtors depositing money to set aside sale—Right 
of re-imbursement 458 


—— S. 74 572 


S. 74—Penalty—Debt payable by 

instaulments—Condition that whole debt would be 

_ payable at once on default of certain instalments— 
“Future interest payable in Lump sum, 

When a debt is payable by instalments carrying 
mo interest,a provision that on dofault in the pay- 
ment of one or more, instalments the whole debt 
would be payable at once is not one dgainst which 

“relief should be given under section 74 of the Contract 
Act. Such a provision, even if technically a penaliy, 
should be enforced. 

A stipulation that future interest shall become 
payable in a lump sum ona default occurring in the 
payment of an instalment, can be relieved’ against 
under section 74 of the Contract Act but not when the 
amount of interest payable in default does not give 
nore than moderate interest on the principal from 
the date of the bond. Samrat v. CHANGO, 7 N, L. R. 
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= S. 93 18 
S. 107 895 
————— s. 108 859 


F 








ss. 182, 239, 240—Agency— 
Partnership—Lender and borrower—Contract—Con- 
struction—Conduct of parties—Swit for recovery of 
debt—Amendment of plaint into a suit for partnership 
accounts not permissible—Limitation Act (XV of 
1877), Sch II, Art. 106—Partner> agent of firm and 
not of a partner—Court-fee—In a partnership case 
defendant entitled to get what is due to him without 
payment of any.Court-fee. $ 
Under a contract between the plaintiff and defend- 
ant opium was to be procured from the Jubal State, 
near Simla, and was to be exporteĉy for sale to, the 
plains. The contract which was“ signed by tho 
defendant alone was not very clearly worded but it in- 
digated as follows: 


equally. : - 

(ii) that the expenses of the venture were to be 
borne in equal shares. 

(iii) that the opium became the joint property 
of the parties, though the responsibility for 
it should rest: with plaintiff so long as it was 
in his custody, and upon defendant, when it 
was entrusted to his care. 

‘The business determined in 1902 and after more 
than six years the plaintiff sved defendant for the 
price of opinm alleged to have been supplied to and 
sold by the defendant: o 
` Held, (1) that the Courts are not at liberty to adopt 
a view inconsistent with theterms of the written 


4 
. 4 a . 


(i) that profits and ®sses alike wero to be shared, 
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contract though they can refer to subsequent conduct 
of the parties for the purpose of making clear what 
the document was intended to mean; i 

(2) that the contract indicated a partnership | 
between the parties, and the case‘ fell under 
section 239 and not under section 182 or ‘section 240 
of the Contract Act. | 

Bhaggu Lal v, DeGruyther, 4 A. 74, distinguished. 

(3) that supposing the suit was for accounts of a 
dissolved partnership i was not in proper form and 
should be dismissed on that ground; 

(4) that the suit cannot be altered into a suit for 
accounts by amending the plaint, as such a snit, 
is one of a wholly different character; zi 

(5) that if the suit were altered into one for 
accounts it would be barred under Article 106 of the 
Limitation Act. 

A partner who does an act for the firm is an agent 
for the firm but he iè not agent for his partner, and 
the law applicable is the law of partnership and not 
that of agency. f 

In a partnership case a defendant may get a decree 
for whatever is found due to him without being 
called npon to pay Court-fee on what he alleges 
himself entitled to. BERAGI Ram v., BAJA Ram, 163 
P.L. R.1911 -> 250 
———_-————- SS. 208, 209 888 
——— ——— SS. 239, 240 250 
Contribution—One of the judgment-debtors 

depositing money to set aside sale—Right of re- 

imbursment ~ 458 

See Res judicata—Question left open 
by Couwrt—Limiiation—Starting point of limitation— 

Limitation Act (XV of 1877), Sch, II, Art, 49. 

in a suit for contribution, the plaintiffs alleged that 
in execution of a decree they were made to pay toa 
creditor whom they and the defendants owed’ ‘money 
jointly not only what was due by them but also the 
share which the defendants were liable to contribute, 
In the suit in which the decree was obtained against 
all the parties to the presont suit, the creditor had 
stated that the present deféndants had made certain 
payments to him on their own account. But the 
present plaintiffs denied this and urged that the 
creditor was in collusion with the present defendants 
and the Court, without deciding the point, passed a 
decree for the balance that was admitted to be due to 
him. The defendants pleaded in the present suit 
that the former judgment operated as res judicata, and 
the present suit was barred by limitation. 

Held, that the pleas had no force for,— ` 

(1) the Court in the former snit had left the ques~ 
tion of liability of the parties inter se open, and 

(2) the limitation began to run against the presert 
plaintiffs from the date on which, having paid off the 
whole of their own share, they began to pay the share 
of the defendants. Taga Kuan v. MUHAMMAD Kuan, 
71 P. L. R. 1911; 66 P. W. R. 191% 839 
Contribution suit—Mortgage—Payment? to 

first mortgagee by second mortgagee for releasing 

property from second mortgage—Sale of the pro- 
peity—Failure of consideration for the payment 








Contributory neg ligence—Fiow of water 
through natural channel obstructed—Obstryction 
caused by silting up of a river—Ripaiian owner 
whether bound to clean the natural chaanel— 


Damages 554 


Q 


«Vol. X] ; 


Conversion of house into Dharmsala subse- 
quent to date of sale—Character of property at 
date of sale—Punjab Pre-emption Act (II of 1905), 
section 18 (2) j 848 


Conveyance—Agreement to supply funds for 
litigation, in consideration of receivieg share_of 
property I 


Conviction based on circumstantial evidence 
929 


Co-operative Credit Societies Act 
(X of 1904), S. 6 (2)—Suit by Soctety—In 


whose name suit to be brought, 


The Chairman of a Co-operative Credit Society has 
no right to institute a suit against a member of the 
Society under the Co-operative Credit Societies Act, 
in hisown name. The suit should be one by the 
Society itself under section 6 clause (2) of the Act. 

A suit in the name of the Chairman must fail. 
MIRANDA v. MOHENDRA Kumar Roy 570 


Costs—All costs of process—Whether includes 
costs of execution 899 


Conduct of *parties—Matters leading up to 
litigation 9 
Disallowance without reasonable grounds 


o 285 
110 


Adjournment—Revision—Criminal Procedure 
Code`( Act V of 1898), ss. 844, 439, 526. ; 
The order of a Criminal Court directing an accused 
person to pay costs of adjournment under section 344 of 
the Criminal Procedure Code, 1898, onan application 
made by the former under section 626 of the said 
Code, is obviously improper and unjustifiable and, 
though not-appealable, is liable to be set aside on re- 
vision by the High Court. 
Browne v. Chanda Singh, 6 P. R. 1906 Cr; 4 Or. L. 


Inconsistency in pleadings 
in maintenance suits 


J. 78, followed. Fatra v Eneror, 8 P. W.R. 

1911 Cr. 5 Sol 

Court~fee. See Court Frees Act; VALUATION 
Act. ` : 








Appellant not able to pay Court-fee 
on the whole amount claimed—Abandonment of 
part of claim. whether permissible 207 
———In a partnership case defendant en- 
titled to get what is due to him without payment of 
_ any Court-fee 250 
——Return of plaint for presentation to 
proper Court—Right of plaintiff to credit of the 
Court-fee levied in the wrong Court—Cancellation 
of stamp, effect of 
Decree absolute for redemption—Appeal 
onthe ground that money deposited too late—Court 

Fees Act (VII of 1870), Sch. II, art. 17 (vi)—Civil 

Procedure Code (Act V of 1908}, s. 2 (2)—“Decree,” 
meaning of. 

An absolute decree for redemption, foreclosure or 
sale is a final decree within the terms of section 2(2), 
Civil Procedure Code, 1908, A memorandum of 
appeal against-a decree absolute for redemption 

“on the ground that the -mortgage-money has been 
deposited by the mortgagor after the period fixed 
for its paymentand should not have been received, 
requiresa stamp of Rs. 10, under Article 17 (VI), 
Schedule II, of the Court Fees Act, as the relief 
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Court-~fee—concld. 


sought in appeal cannot be exactly valued. Such an 
appeal does not require a stamp on the amount of the 
principal mortgage-money, 

Onkar v. Lakmichand, 5 N. L. R. 130; 8 Ind. 
Cas. 920; Dhirajsingh v. Rajaram, 6 N. L. R. 164; 
8 Ind. Cas. 1125, referred to. Dapnoo v. SOMNATH, 7 
N. L.R. 41 736 








Extension of time originally fixed for 
payment of Cowrt-fees—Power of Court — Mesne 
profits, assessment of —Court-Fecs Act (VIL of 1870), 
s. 1l—Civil Procedure Code (Act V of 1908), ss. 148, 
149. 

A Court has power under section 11 of tho 
Court-Fees Act to enlarge the timo originally fixed 
for the payment of Court-fees, even when ap- 
plication to enlarge the time is made aftor the ox- 
piry of the time within which the Court-fees were 
ordered to be paid. Goras CHAND v., BAHURIA RAM 
Murar Keor, 13 C. L. J. 432 268 





Court Fees Act (VII of I 870), S. 7 (4); 
cls. (a) and (b) 865 
— ————- SS. 28, 30 201 





— : Sch. IH, art. I7 463 
art. 17 (vi) 
736 


m ie aeaee 








Covenant to re-purchase—Mortgage or sale—Time 
not limited—The covenant purely personal. 

The materiel portion of a document ran as follows: 

“I have given the land into your possession; if per- 
haps at any time I require back the Jand, I will pay 
to you tho aforesaid Rs. 600, and any money you may 
have spent on bringing the land into good condition 
and purchase back the land:” 

Held, that this was not a mortgage, for no debb 
existed between the parties to it, but that the trans- 
action was a sale with the option of re-purchase. 

Held, also, that the covenant to re-purchase was 
purely personal. GURUNATH BALAJI v, YAMANAVA 
NALARAO, 13 Bom. L. R. 240 


Criminal Law Amendment Act y 
8 


~ Of 1908), object of 


Criminal Procedure Code (Act V of 

1898), S. 4 (p)— Officer in charge of Police sta- 

© tion— Constable. 

Section 4 (p) of Criminal Proceduro Code enacts 
that “Officer in charge of a police station” includes, 4 
when the Officer in such charge is absent at the 
station-house, the police Officer present at the station 
who is next in rank to such Officer and is above the 
rank of a constable, or, wr the Local Goreinment, 
so directs, any other police Officer so present. Under 
the powers conferred by section 6, the Local Goyorn- 
ment has directed that the senior constablo present 
at any such station shall be deemed to be the Officer 
in charge of the Police station for the time being 
during the absence of the Officer in charge. Punnic 


-ProsecuTor v, KUPPA Kavunpan, 2M. W. N. 231; 9 


M. L. T. 414 











667 
—— SS. 35, 190, 196, 
197, 200, 233, 239, 527 (a)—Distinct 
offences—Concurrent sentences—Separate trial—Com- 
plaint against public oficial duly signed by Public 
Prosecutor —Erroneous impression of Magistrate, effect 
of —Cognizance—Failure to examine complainant, 
effect of —Irregularity—Sanction under section 1975 
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Sanction to prosecute under section 161, or any other 

section of Penal Code—Valid—Charge framed under 

s. 163, Indian Penal Code—Subsequent addition of 
` charge under s$. 161—Prejudice —Misjoinder of charges 

or offences —Illegal gratificalion—Receipt of lump sum 

collected from different persons — Penal Code (Act 

XLY of 1860), ss. 161, 165—Punishment—Revision— 

‘Finding of fact. 

A direction that punishments inflicted in respect 

- of distinct offences shall run concurrently can be 
made only when the accused is convicted at one trial 
of two or more distinct offences. f 

Where a complaint under section 161, Indian Penal 
Code, against a Government official is duly signed 
by the Public Prosecutor and proceedings thereon are 
taken the mere fact that the Magistrate subsequently, 
by oversight, thonght that he was taking cogniz- 
ance of the offence on a police report would not 
render him incompetent to take cognizance of the 
offence- : 

‘A failure to comply with the provisions of section 
200, Criminal Procedure Code, does not necessarily 
and in every case invalidate all subsequent .pro- 
ceedings. ` 
“ Where a complaint, preferred against a Government 
servant by a responsible public official, was reduced to 
writing and signed by him and was accompanied 
with the formal sanction by the Local Government 
authorising the ‘prosecution, and the accused was 

| actually convicted of the offence charged: 

Held, that the Magistrate’s failure to observe the 
strict requirements of section 200, Criminal Procedure 
“Code, 
a failure or misearriago of justice, and that the 
irregularity was sufficiently covered by the provisions 
of section 527 (a) of the Code. 

. Empress V. Murphy, 9 A. 66; Empress v. Monu, 11 
M. 443; Gurmukh Singh v. Musammat Mirza Nur, 63 
P. R. 1901, followed. A 

The Local Government granted sanction for the 
prosecution of one of its servants of an offence under 
section 161, Indian Penal Code, “or any other section 
of the Code that may be found to be applicable to the 
offence in respect of the offence briefly described in 
the schedule annexed”. In the schedule the alleged 
facts of the offence were briefly set forth: 

Held, that the sanction was not vague or indefinite. 
The Local Government had not delegated its function 


© under section 197, Criminal Procedure Code, to any 


other person or body. It sanctioned the prosecution 
of one of its servants upon a given set of facts; and 
whiJe the Government was itself of opinion that the 
said facts constituted an®yffence “under section 161, 
© Indian Penal Code, it left it io the Court (which alone 
could decide the matter) to determine whether upon 
these facts the offence fell under section 161 or 
any other section of the Penal Code. 
` Empress V. Samaviar, 16 M. 468; Barindra Kumar 
Ghose v. Emperor, 81 C. 467 ; 14 O. W.N. 1114; 7 Ind. 
Gas. 359; 11 Or. L. J. 453; Empress v. Bal Gangadhar, 
22 B. 112, distinguished. : 

The considerations which arise ina case to which 
section 197 isapplicable are essentially different from 
those considerations of policy which underlie the 
grant of sanction under section 196, Criminal Pro- 
cedure Code. ` 

In the trial of à charge of bribery, the Magistrate 

° at first framed a charge under section 165, Indian 


INDIAN 


had in no way prejudiced the accused or caused - 
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Penal Codo, but aba subsequent and much later stage 
addéd a charge under section 161, On the addition 
of the chargo, the accused was given an opportunity 
of re-calling the witnesses and ho actually did re-call 
some of them: 

Held, that the accused was in no way prejudiced 
by the addition of the charge and that the pro- 
ceedings of the Magistrate were in no sense void or 
withont jurisdiction. 

Certain sums of money were collected from land- 
holders of various villages and were paid in a lump 
sum by the persons who had collected them to 
the accused, a zilladar in the Irrigation Department, 
with the object of inducing him to show favour 
in his official capacity to their villago as a whole. 


“he accused was charged at the trial with. having 


received alamp sum: 
Held, that the charge as framed was legal and 
correct. It was not necessary to charge the accused 


“with an offence undor section 161, Indian Penal Code, 


in respect of overy item contributed by the various 
landholders, and consequently there was no mis- 
joinder of offences or charges. 

Girwardhari Lal v. King-Hmperor, 13 0. W. N. 1062; 
4 Ind. Cas. 18; 10 Cr. L. J. 463, followed. ` : 

Emperor v. Nand Lal, A. W. N. (1904) 228, dis- 
tinguished. 

. The orders of Criminal Courts should not be in- 
terfered with in revision upon facts save in rare cases 
and for very exceptional reasons. GIRDHARI LAT t. 
Emperor, 11 P. W. R. 1911 CR. r56 
= mn —_—— SS. 35, 397—Separate 
trials on one and the same day— Concurrent senten- 
ces. > 
The accused was tried and convicted separately 
for two offences of cheating. The trials took 
place on one and the same day and one after the 
other:. 

Held, that for all practical purposes tho trial was 
one and under section 35, Criminal Procedure Code, . 
the sentences.could: have been legally ordered to run 
concurrently. EMPEROR U. MAHOMED ISAF HABIB, 18 
Bom. L. R. 200 76 











S. IO3—Ward. headman 
and block elders not qualified to be witnesses 796 
.— SS. 107, 119, 437— 
“ Accused person”—- Whether a person from whom 
security has been demanded under s. 107 is an 
accused person—Further inquiry whether can de 
ordered of a person released under s. 119. 6 

















A person from whom security has been demanded 
under section 107, Criminal Procedure Codo, is not 
an accused person so as to permit a District Magis- 


< trate or Sessions Judge, as the caso may be, to take 


action under ‘section 487 of the Code and order 
forthor inquiry, should that person have been reloased 
or discharged under section 119. ® - 

Mohammad Khan v. Emperor, 42 P. R. 1905, Or; 
131 P. L. R. 1905; 2 Cr. L. J. 637, approved. 

Manna v. Emperor, 24 P. R. 1908, Cr; 20 P. L. R. 
1904; 1 Cr.L.J. 96; Ohetu v. Gokha Singh, 33 P. R. 
1905 Cr.; 149 P. L. R. 1905; 2 Cr. L.J. 716, overruled. 

Velu Taji Ammal v. Chidambaravela Pillai, 33 M. ` 
85; 4 Ind. Cas. 1057; 20 M. L. J. 187; 6 M. L. 1. 138; 
11 Cr. L. J. 162, referred to. Narain Das v. DURGA 
Devi, 6 P. R. 1911 Cr; 30 P. W. R. 1911 Cr. : 

. 178 F. B, 
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: ss. 108 (b), 451— 
Security for good behaviour—Penal Code (Act XLV 
of 1860), s. 153A—Intention to provoke feelings of 











enmity between Christians and Buddhists—Rights and 


duties of religious preachers, 

Section 451 of the Criminal Procedure Code applies 
only to trials and an inquiry under section 108 (b) is 
not trial, A Magistrate, who isa European British 
Subject and a Justice of the Peace is competent to hold 
an inquiry under section 108 against a European 
British subject. 

Tn order to sustain an order under section 198 (b) 
of the Criminal Procedure Code, it is not sufficient to 
prove that the language used was highly offensive to 
a community but it must be shown that the applicant 
intend to provoke feelings of enmity or hatred be- 
tween two communities. Jt is not necessary, how- 
ever, that he should have succeeded in exciting such 
feolings if deliberate intention to do so can be in- 
ferred. 

Preachors are at liberty to descant on the errors of 
other religions and to extol their own faith to the 
skies. But they may not consciously inflame the 
minds of their hearers by holding up the ministers 
and followers of other religions to publio execration. 

What may be harmless when merely printed ia an 
English book may be highly infammatory when trans- 
lated into an Oriental language and served out with 
spicy comments to an audience of Orientals in a 
public address. 

In estimating the intention and probable effect of a 
man’s public utterances, it is proper to consider not 
only the personality of the speaker but the tone and 
spirit of the speeches and also the circumstances in 
which he spoke. DUAMMALOKA U, EMPEROR, 4 BUR. L. 
T,84 789 

a ———— S., I 10O—-Habitual offend- 
er—No conviction for an offence against property 
recently committed —Bvidence—Security for good be- 
haviour. 

Where the only evidence against a person was that 
he was found hiding himselfin a bush and when his 
person was searched certain articles, not claimed by 
him to be his own, were found upon him, there is no 
presumption that he was there with a view to com- 
mit an offence, so that he may be deemed tobe a 
“habitual offender” within the meaning of section 
110 of the Code of Criminal Procedure. Manprra 
NAGADU v. Emperor, 2 M. W. N. 355 


a S. 1 1Q—Security proseed- 
ings~—Demanding security from a person trying to 
reform himself. 

Where it is found that an accused parson is 
trying to reform himself and has for a fortnight lead 
an honest life security should not bo demanded from 
him under section 110, Criminal Procedure Codo, on 
tho ground that thero was no guaraniee that he had 
mended his ways. < 

Sedtion 110 of the Criminal Procedure Code, 1893, 
is preventive, and not punitive. Its object is to pro- 
tect socioty against persons who are so likely to com- 
wait offences that it is not advisable to lenve them at 
large unchecked. It is very undesirable to proceed 
under that section against a person who is trying to 











reform himself and to live an honest life. In re 
BILLA APPAYYA- 624 
pee tee Se SFIS 178 
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——— - — —— S. 123 (3)—Powers of 
Sessions Judges and High Courts, their duties —S. 
405 inapplicable. 


The words of clause 3 of section 123 of the 
Criminal Procedure Code are wide enough to give 
discretionary power to a Sessions Judge or High 
Court, as the case may be, to deal with a caso on 
the merits and, after giving an accused an opportuni- 
ty of being heard, to pass such order a3 the circum- 
stances of the case may require, 


An order passed by a Sessions Judge under sec- 


‘tion 123 of the Criminal Procedure Code cannot 


be the subject of an appeal toa District Magistrate 
under section 406 of the Code. EMPEROR v. AMIR 
Bata, 13 Box. L. R. £03 802 


—— ss. 145, 146 —Attach- 
ment of property by Magistiate—Appointment of 
Collector as Receiver —Suwit for declaration of title— 
Consequential relief —Specifie Relief Act (I of 1877), 
s. 42. 

A Deputy Magistrate attached the property in 
suit, under section 146 of the Criminal Procedure 
Code, in a proceeding under section 145 between the 
plaintiff and the defendant, and appointed the 
Collector as Receiver of the property. The plaintiff 
instituted a suit for a declaration of his title: 

Held, that the suit was properly framed, for, as 
the possession of the property was not withthe defend- 
ant, the plaintiff could not be compolled to demand 
possession from the defendant. ADMINISTRATOR- 
GENERAL oF BENGAL v. Buacanan CHANDRA Roy. 15 

















€. W. N. 758 531 
— —— —— Sa 146 531 
- SS. 147, [48 — focal 


investigation, haw te be miude—Easements, whether 
s. 147 confined to —Order for costs, when to be made 
—Direction to police to assist party to remove 
obstruction, whether illegal. 


The rule thatin criminal cases, Courts aro only 
justified in holding a local inspection in order t) ex- 
plain the facts appearing in ovidlence, does nob apply 
to cases under section 147 of the Criminal Procedure 
Code: nor is there anything in the law to provent the 
presiding Magistrate from making a local investiga- 
tion himself provided he records what he saw and 
does not act upon hearsay evidence. 

Section 147 is not confined to mere ersements, 

The right which tho first party claimed in this caso 
the natural right of every land-holder to tho use and 
enjoyment of his own land, agg among the nocessar¥ 
jmcidents to such an enjoymont is the right to let oif 
water by the natural courge in which it has always 
flowed and would always flaw so as to prevent 
innundation of his own land. The second party 
crected a bund on the boundary of the first party's 
village: 

Held, that the orection of the bund wes an in- 
fringemont of that natural right, and that bio case 
was a fit one for the exercise of jurisdict’or under 
section 147. 

An order for costs in 2 case under section 147 need 
uot be made at the time judgment is delivered, 

The ordor to the Police to assist the first party in 
removing tho obstruction was legal and was made 
within jurisdiction, 


ý 
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Pasupatinath Bose v. Nando Lat Bose, 5 O. W. N. 67 
and Lalit Chandra Neogi v, Tarini Persad Gupta, 5 0. 
W. N. 335, followed. 

Dalmir Puri y. Khodadad Khan; 36 O. 923; 4 Ind, 
Cas. 415; 14 0. W. N. 179; 10 Cr. L, J. 679, distin. 











guished. Downat Kore v. Siva PERSHAD 615 
s. 148 615 
eas anan — s. 188 959 





sree S. I88—Meaning of the 
word ‘Territory’ in the first provisó to section— 
. Whether Indian or English law’ applicable for the 
trial and punishment of such offences 20. 


m Sa 188—Megal arrest, 
effect of. 

-Where a man is charged in India with an offence 
under the Indian Penal Code, it will not avail him to 
say that he was brought there illegally froma foreign 
country. 

Muhammad Yusufuddin v. Qucen-Envpress, 24 I. A. 
187, distinguished. WAMPRROR v. VINAYAK DAMODAR, 
13 Bom. L. R. 296 

















95 
—_—_ S. 190 — Complaint 
against public official duly signed by public prose- 











cutor—Erroneous impression of Magistrate 156 
—_—- S. 195 840 
——--—— S. 195 — Sanction to 








prosecute for fraudulent execution of decree 646 


ne nee : Ss. 195, 476—Mogis- 
trate directing prosecution of witness of his own 
molion—Lifect of order—Revision— Per jury— Contra- 
dictory statements cuplainable—Penal Code (Act 
XLY of 1860), s. 193. 
The Chief Court has power to revise orders passed 

under section 476, Criminal Procedure Code. t 
Bishen Singh y. Amritsaria, 5 P. R. 1908 Cr; 7 P. 











W. R. 1908 Cr.; 103 P. L. R.1903; 7 Or. L. J. 281, 


followed. ; 
Where a Magistrate of his own-:motion directs the 


prosecution of a witness for perjury, he acts under / 


section 476, Criminal Procedure Code. 

B. purchased certain property from A, who 
subsequently sold it toO. C. brought a complaint of 
cheating against A. In the course of proceedings in 
the case, B. appeared as a witness. In his examina- 
tion-in chicfho stated that no other bargain took 
place in his presence. In cross-examination ho 
stated that A. and C. were bargaining in his 
presence: ae 

Held, that the statement in cross-examination did 
not necessarily imply hat B. knew that another 
bargain had been duly mada, and that his explanation® 
that no bargain was actually effected, though 
negotiations were going on, was per se" plausible; 
his prosecution, therefore, for perjury was not 
admissible. EMPEROR v. BARKAT RAM, 158 P. L. R. 


1911 ; 121 

bag Pag ge eS OE a ss. 195, 215, 476, 
537—Penal Code (Act XLV of 1860), ss. 198, 471 
—Sanction to prosecute given to the sarishtadar—No 
application for sanction—Effect of sanction—Applica- 
tion of s. 587— Defect in procedure—Sanction granted 
in respect of one ofence— Framing charge in rezpsct 
of another effence disclosed by facts. 
Where there is ro application for sanction the pro- 

e ecccing is virtually a complaint and tho proceduro 
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enjoined by section 476, Criminal Procedure Code, 
should be followed. , 

Where sanction to prosecute was granted ta a 
serishtadar without any application and the procedure 
Jaid down in section 476, Criminal Procedure Code, 
was not followed but the ‘complaint against the 
petitioners was heard and a preliminary inquiry 
held which showed that there was prima facie case 
against the petitioners: < 

Heid, that the defect in the procedure in granting 
sanction was cured by section 537. 

Though section 537 applies in terms to orders made 
in appeal or revision, the principles contained therein 
should guide Courts in dealing with applications 
under section 215. 

Where the inquiry in a case has proceeded far 


` enough to enable the test required by section 476 to be 


applied, section 537 will cure any defect not pre- 
judicing the accused, 

Where sanction to prosecute has.been granted in 
respect of an offence and thus the bar to the Magis- 
trate taking cognizance of the case has been removed 
by the sanction, the Magistrate may frame a charge 
in respect of any.other offence referred to in section 











195 and which is disclosed by the facts. EMPEROR v. 
JHAMANDAS : 616 
= — ss. 196, I97—Con- 
siderations for granting sanction “156 














S. 2ZO00—Effect of failure 
tu examine complainant 156 


S. 202 —Preliminary in- 
guiry— Watching proceedings”, meaning of. aar 
If any person interested in any legal proceeding is 

admitted to watch or applies to watch such a proceed- 
ing, the term “watch” does not mean that of a mere 
on-looker for idle curiosity, but is means instructing 
of legal practitioners to watch the case on behalf of 
the alleged offender and with the leave of the Court 
to assist the Court in making its preliminary in- 
vestigation.” 

Therefore, a person with regard to whom a pre- 
liminary inquiry is being held under section 202 of 
the Criminal Procedure Code should ba admitted to 
watch the proceedings, and his representative, if'an 
Advocate or Pleader, should.be allowed to act as 
amicus curiz, 

Sheikh Chand v. Mahomed Hanif, 8 Cr. L. J. 26; 4 
N. L. R. 81, reforred to, SKEIKH AKBAR v, PRANCE 


33 
——— SS, 202, 476-Prose- 
cution ordered undér s, 476 on evidence taken under 
s. 202 — Whether valid— Dismissal of complaint under 
s. 202—Further inquiry ordered by Sessions Judge— 
Sessions Judge's order silent as to order for ‘prosect- 
tion by lower Court under s. 476—Whether amounts 
to a quashing of the order. e 


Por Sundara Aiyar, J-—Where a Magistrate dismifses 
a complaint as the result of an inquiry under soction 
202, Criminal Procedure Code, and at tho same time 
orders the -prosecution of the complainant under | 
section 476, and the Sessions Judge in revision directs 
further inquiry without saying anything as to the 
order under section 476, the latter order does not 
cease to be operative without being quashed. s 

Kannullah v. Emperor, 12 0. W.N. 1; 6 C. L. J. 809; 
6 Or. L. J. 354, explained ang distinguished, 
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Per Sundara Aiyar, J. (Ayling, J. dissenting):—An 
order passed under section 476, Criminal Procedure 
Code, based on evidence taken under section 202 
which is not legal evidence, ‘is illegal. Contra, if the 

_ order was passed on tho sworn statemorit of the 
complainant alone. : 

Queen-Empress v. Vencatramanna, 23 M. 223; Asmat- 
ulla v. Emperor, 40. W. N. 866; In re Chotalal Ma- 
thuradas, 22 B. 936, referred to. 

Obiter:—If the orders wero passed on tho sworn 
statement of the complainant alone it would be open 
to the objection that the complainant was not allowed 
to adduce all his evidence in support of the com- 
plaint. 

Laljee Gope v. Giridhari Chaudhri, 5 C. WwW. N. 106; 
Queen-Empress v. Shamlal, 14 O. 707, referred to- 

Per Ayling, J.—An order may be passed under sec- 
tion 476 of the Criminal Procedure Code as the result 
of an inquiry under section 202. The wording of 
section 476 is wide enough to cover tho consiđeration 
of other than strictly legal evidence. In re KACHI 
Manar LABHAI, 10 M. L. T. 47; (1911) 2 M. W. E5 


—— S. 215 616 

— S. 215, 347—Order of 

committal—Convenient or indiscreet cannot be quash- 
ed—Fucept on point of law. 

An order of committal can only be quashed on a 
point of law. The order may be convenient or ib may 
be indiscreet, but the High Court will not interfere 
unless it is illegal. EMPEROR v. SULEMAN Tenan 




















NAKHUDA, 13 Bom. L. R. 201 02 
mm S 227 959 
— ———— S, 233 156 
-c SS. 234, 239-Two 

accused tried jointly for three offences—VYalidity of 


trial. š 

Section 234, Criminal Procedure Code, refers only 
to the case of a single accused and is nob applicable 
where more persons thau one are tried jointly under 
section 230 of the Code. Bhudhai Sheikh v. Emperor, 

33 C. 292; 10 ©. W. N. 32; 3 Cr. L. J. 129, followed. 
Section 239, Criminal Procedure Code, is not in- 
applicable to a caso in which each of two accused 
persons, tried jointly, throws the blame and respon- 
“sibility on the other, MAHBUB ALI v. Expuror, 168 
331 


P. L. R. 1911 

== —— SS. 234, 239—fThree 
persons tried jointly for cheating —Cheating com- 
mitted by each against diferent persons on different 
dates —Legatity of trial. 

_ Threo persons were tried jointly for oheating. 
Tho charges against them wore that each of them had 
chested a different person on a different date: 

Held, that the trial was illegal, because the three 
acts of cheating wore wholly distinct, and there was 
no continuity between the three acts, cach act beinga 
completed act in itsebf,and the original dosign was 
accomplished, so far as that act was concerned, before 
the next succeeding act was embarked upon. 

Charugudi Venkatadarit v. Emperor, 38 M. 502; 

<i M. W.N. 65; 7 M. L. T. 299; 20 M. L. J. 220; 6 
Ind. Cas. 847, 10 Cr. L. J. 268; Budhat Sheikh v. Em- 
peror, 33 O. 292; 10 ©. W. N. 32; 3 Cr. L. J. 126, fol- 
lowed. 

Section 234, Criminal Procedure Cote, can only be 
applied in the case of a single accused. KARM SINGH 
v. EMPEROR, 122 P, L. R. 1911; 28 P. W. R. 1911 63 
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S. 236 -- Alleraative 


charges, Charges in the alternative, difference between 

—Alternative charges for offences under the Penal 

Code and Special Laws not permissible- Nature of 

offences for which alternative charges are permissible 

—Application of s. 286, Criminal Procedure Code, 

The accused, a postal peon, was entrusted with 
certain bearing letters which it was his duty tu 
deliver and recover the amount of the postage duc. 
He returned bringing neither letters nor money and 
gave no explanation, At his trial he was charged iu 
the alternative under section 409, Indian Penal Code, 
or section 62 of the Post Office Act, in that he either 
dishonestly converted to his own use the amount re- 
covered on account of the bearing Ictters entrusted 
to him or that he threw tho letters away: 

Held, that the charge in the alternative was bad in 
Jaw. Section 367 (3) of the Criminal Procedure Code 
and sections 40 and 72 of the Penal Code refer only 
to offences under the Penal Code. Consequently, an 
alternative charge cannot be framed in respect of 
an offence under the Penal Code and an offence under 
a Special Law, nor can a Court inflict any sentence on 
æ person found guilty in the alternative of an offence 
under the Penal Code and another under a Special 
Act. 

Per Pratt, J. O., (Crouch, A. J. O. dissenting)—An 
alternative charge under section 230, Criminal Pro- 
cedure Code, cannot be framed in respect of distinct 
offences, nor even in respect of cognate offences when 
the difference is one of degree, i.e., as to the intention 
imputed to the accused or as to some circumstance of 
aggravation. 

Section 236, Criminal Procedure Code, applies to 
those cases only in which the prosecution cannot es- 
tablish exclusively any one offence, but is able, ou the 
facts which can be proved, to exclude the innocence of 
the accused and to show that ho must have commit- 
ted one of two or more offences. 

Offences charged in the alternative arise out of the 
same delictum and are, therefore, necessarily cognate 
offences. 

The doubt referred to in section 236, Criminal 
Procedure Code, can only arise when the legal 
character of the acts of the accused might ba 
considered ambiguous, and the section authorizes a 
charge in the alternative when it is doubtful which of 
several offences the facts which can be proved will 
constitute and not in a case where there may le doubt 
as to the facts which constitute one of the elements 
of the offence, that is, the corpus delicti, 

The criminal intention imputed to tho accusgd 
must be specifically determig@d and not allowed to 
@omain a subject of doubt in an alternative charge. 

Section 236, Criminal Procedure Code, contemplates 
a state of facts constituting a single offence, but it is 
doubtful whether the act ox acts involved mas amount 
to one or other of several cognate offences. 

. Per Crouch, A.J. C. 

Section 286, Criminal Procedure Code, provides fos 
those doubts which may arise as to inferences which 
may bedrawn by the Court from the prosecution 
evidence, if believed. 

The essential diferenco between (1) cumulative 
charges, (2) alternative charges and (8) charges in 
the alternative is, that under tho first the Court ja 
asked to convict of two or more offences, under the 
second of any one specified offence, and under the ° 
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third of one or other of two offences without specify- 
ing which. 4 
The alternative offences need not necessarily be 
offences dealt with under the same Chapter of the 
Penal Code or “cognate” in any other technical 
sense, but they must, from the nature of the case, be 
such that the commission of each can reasonably be 
inferred from the same facts. GANESH KRISHNA V. 


` ‘Eapsror, 5 S. L. R. 16 
ss. 237,238. 372 


——— m S. 239 63, 156 
S. 239 — Joint trial— 
- 833 











bns TT 
Same transaction 








— S. 239 —Two accused 
tried jointly for three offences 331 


— S., 269.—Penal Code (Act 
XLV of 1860), ss. 147, 395—Joint trial of Jury and 
non-jury cases—Assessors selected for the non-jury 
case fron out of the Jury—Illegality. 

Accused were charged under sections 147 and 
395, Indian Penal Code. Five gentlemen were se- 
Jected to form a jury to try the charge under sec- 
tion 395. ‘Iwo of these were chosen as assessors to 
help the Judge in the trial of the non-jury caso- 

The trial of the accused on the charges was 
joint. The Jury acquitted the accused of the charge 
under section 395, Indian Penal Code. The Judge, 
differing from the Jury, convicted thém of rioting: 

Held, that the procedure adopted was illegal 
and that the Judge was bound to constitute all the 
meinbers of the Jury as assessors for trying the non- 
jury offence. MB 

Ramakrishna Reddi v.. Emperor, 10 M. 598, ap- 
plied. PANJARI PAKEERAPPA V. EMPEROR, 21 M. L. J. 
520; 10 M. L. T. 22 281 

—— —— S. 339—Pardon, forfei- 
ture of—Commitment of approver for offence in res- 
pect of which pardon ‘tendered—No order revoking 
pardon necessary —Duty of Court trying approver. 

Where it is intended lo prosecute an approver for 
the offence in respect of which a pardon was tender- 
ed to, and accepted by him, an order revoking the 
pardon is not necessary. b ' 
The question whether a pardon hasin fact been 
forfeited by an approver having, by either wilfully 
concealing anything essential or by giving false evi- 
dence, failed to comply with thè condition on which 
the tender of pardon was made, is to be decided by 
the Court that is asked to try him for the offence in 
respect of which the pardon was tendered. 

Emperor v. Kothið® 80 B. 611; 8 Bom. L. R. 740, 
4 Or. L. J. 846, followed. EMPEROR v. KACHRI, PN. 
L. R. 65 622 























— Accused person—Pleader—Right to be ‘heard— 
Practice—Civil Procedure Code (Act V of 1908), 
O. II, r. 1. . 
- A Civil Court making a preliminary inquiry under 
section 476 of the Code of Criminal Procedure, is 
not a Criminal Court and person against whom the 
jnquiry is made is not an accused person. : 
Therefore, a Pleader has no right under section 340, 
Criminal Procedure Code, to appear for such a person. 
The general practice is to hear Pleaders on be- 
half of persons in ‘Civil or Criminal matters, and 
„to secure their assistance as amicus curi# even 


SS. 340, 476—Inquiry 
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where parties haveno right to be heard either per- 
sonally or by Pleader. 

Quære:— Whether in an inquiry under section 476, 
Criminal Procedure Code, by a Civil Court, a Pleader 
has a right to appear on behalf of the person against 
whom the inquiry is being made under rule 1, Order 
JIT, Civil Procedure Code, 1908. Ras NIHORE UMAR 
v, EMPEROR, 8 A. L. J. 237 74 











— —-S. 344 “851 
nan an —_- S. 347 802 
mn nana S, 397 769 
—————— s. 406 `. ~- 802. 
——— a — s. 408 278 
— ———— — S. 423 (b) 372 


.——-— SS: 428, 537—Irregu- 
larity—No record of reasons for remanding case-— 
Call for findings instead of for evidence—Curative 
effect of s. 587—Practice. i 
An irregularity committed by a Magistrate in 

omitting to state his reasons for ordering fresh 

evidence under section 428, Criminal Procedure Code, 

is cured by section 537. Section.428, empowers a 

Magistrate to only call for evidénce and not fora 

finding. Where he calls for a finding instead of 

merely calling for evidence, his order should be set 
aside and he should be directed to restore the case 
to his file and dispose of it according to law. Em- 

PEROR v. Karnan BENU PATNAIK, 9 M. L. T. 406 








A S. 437—Whether far- 
ther inquiry can be ordered ofa person, released 
under section 190 I 



































sS. 439 851 

S. 451 does not apply to 

an inquiry under section 108B 789 
= s.476 121,616 








— S, 476—Prosecution or- 
dered on evidence taken under section 202—Fur- 
ther inquiry ordered by Sessions J udge—Whether 

-order of prosecution quashed 6 
d. 476 — Right of Pleader 
` 740 


to appear 











——_ S. 476—Judicial pro- 

ceeding—Transfer application-—-Examinalion of wit- 
nesses after disposal—Prosecution of witnesses’ not , 
legal. 

Dering the pendency of a case of riot before a 
Magistrate, some of the accused applied to the Sub- 
Divisional Magistrate for transfer of the caso on the 
ground inter alia that the Magistrate had received a 
bribe in the presence of A. and B. 

The Sub-Divisional Magistrate made an order 
transferring the case and thereafter recorded the 
statements of A. and B., on oath. He then made an 
order under section 476, Criminal Proceduro Code, 
directing their prosecution for an offence under sec. 
tion 123, Indian Penal Code: . 

Held, that the proceeding before the-Sub-Divisional 
Magistrato was clearly not a_judicial procecding, as 
there was no case pending in his Court for he had 
already disposed of the application for transfer. 

Reg. v. Venkatachelam Pehary, 2,M. H. C. R. 43, re- 
lied upon.. 7 ; ` 


` ` 
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Held, farther, that the statements of A. and B. 
having been made coram non judice were nob evi- 
dence. The act of the Magistrate was not a Magis- 
terial act, consequently he had no jurisdiction to ad- 

, minister the oath. 

Hari Charan v. Queen, 27 C. 455, relied upon. 

Tn the circumstances the Magistrate’s ordor under 
section 476, Criminal Procedure Code, was made 
without jurisdiction. EMPEROR v. BAKSHO 622 


S.476—Order for prose- 
cution—Successor of Judge who had heard evidence— 
. Preliminary investigation, whether necessary —Omis- 
ston to hold investigation—Accused whether preju- 
diced or not—Question may be considered by High 
. Court. ` 

‘ The phraseology of section 476 of the Criminal 
_ P¥ocedure Code shows that a preliminary inquiry is 
not obligatory. An order under that section may 
be made by a Judge who had not heard the evidence 
at the original trial, and without an independent in- 
vestigation, as the power to direct prosecution is con- 
ferred on the Court and not on the individual officer 

who fills the judicial office at a particular time. 

What has to be borne in mind in each individual 
caseis, whether in the interests of justice a pre- 
liminary investigation is necessary. : 

Whether the person against whom an order under 
section 476 has been made without a preliminary 
invostigation, has been prejudiced by reason of the 
omission to make such investigation, is a matter 
which may be considered by the High Court when 
the propriety of the order is called in question. 

Choudhuri Mahomed Izharul Hug v. Queen-Hmpress, 
20 C. 349, referred to. DARPA NARAYAN BERA v. BIPIN 
Besari Mitaa, 15 C. W. N. 691 ; 14 C. L. J.123 66 


SEE S. 47 G— Postponement of 
proceedings under this section till termination of 
original case, whether legal, | 

Proceedings under section 476, Criminal Procedure 
Code, should not be postponed till after the disposal 
of the original case. 

Where, at the roquest of the petitioner, the Joint 
. Magistrate transferred a Criminal case pending 

- against him from the file of the Salur to that of the 
Bobbili Magistrate, but by an order, under sec- 
tion 476, Criminal Procedure Code, deferred taking 

















action against him till the disposal of the case by the . 


Bobbili Magistrate: = 

Held, that the delay: was fatal to the legality of the 
order. 
* Ayyakannu Pillai v. Emperor, 32 M. 49; 1 Ind. Cas. 
597; 19 M. L. J. 42; 4 M. L. T. 404; 9 Or. -L. J. 41, 
referted to. CHBÐDULURU BANGARAYA v. EMPEROR 


623. 

——— ss. 497 and 498— 

Bail—Re-arrest of accused persons who are granted 

bag — Onder what Sections it would be legal—Effect 

of setting aside an illegal order for such re-arrest. 
A District Magistrate ordered the re-arrest of the 
applicants who were accused of an offence under 
Section 304, Indian Penal Code, and had been releas- 
ed on bail by the Sub-Divisional Magistrate: 

Held, that such an order was illegal and must be 
set aside. . 

The District Magistrate's order- having been set 
aside, the applicants, by virtue of the Sub-Divisional 
Magistrate’s previous order, must be released on bail 
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as before and there will be no reason for them to 
apply under section 497 or section 493, Criminal Pro- 
cadure Code, that they be so releascd. Maune Ba 
Cut v. EMPEROR, 4 BUR. L. T. 70 774 
S. 498 774 


——— S, 512 — Evidence Act 

(I of 1872), s. 145—Statements previously made by 

` witness and recorded in the absence of accused—Ad- 
meissibility. 

Statements previously made by a witness to 
Magistrates, and recorded in the absenco of tho 
accused, cannot be treated as evidence in the Sessious 
Court if the witness is living aud can be procured. 

Section 512 of the Crimiual Procedure Code will 
apply only where the witness is dead or cannot be 
procured. 

Although section 145 of the Evidence Act adunits 
of previons statemeuts being referred to for pur- 
poses of eross-examination if docs not authorise a 
Court to treat such statements as evidence against 
an accused. RAKHIA v. EMPEROR, 157 P. L. R. 1911 


19 
s. 526 851 


—— ——— S., 526 (8) — Sessions 

triat—Application for adjournment —Application 
made after reading the charge —‘Before the commense- 
ment of the hearing’ meaning of. 

For the purpose of sections 526 (8), Criminal Pro- 
cedure Code, the hearing or trial must be taken to 
include all the proceedings taken to determino a 
cake, and the first stepin the hearing ab a Sessions 
trial is the reading and explaining of the charge to 
the accused. ~ 

Where, at a Sessions trial, the aceusod appliod for 
an adjournment under section 526 (8), Criminal Pro- 
cedure Code, to enable him to apply for a transfer of 
the case after the charge was read out and explained 
to him: 

Held, that this was not an application mace before 
the commencement of the hearing and that the Court 
was not bound to grant the adjournment. 

Surat Lall Chowdhury v. Emperor, 29 0. 211, not 
approved. Kaur Mopany t. EMPEROR 380 
——— S: 527 (a)—Effect of 
failure to examine complainant 156 

—— aa 921 


s. 531 
—— ama — S. 537 290, 616 


—— §. 562—Penal Code (Act 
XLV of 1860), s. 420—S. 562 inapplicable to convic- 
tion under s. 420—Practice—Magistrate dealing with 

accused under s. 562 ongpnviction under s. 4202. 
6 Re-trial not necessary—Remand of case for passing 

lawful sentence —Appellate or Revisional Court not 

competent to pass sentence. 

Section 562 of the Criminal Procedure Code covers 
only the form of cheating punishable under section 
417, Indian Penal Codo, with ono year’s im- 
prisonmentand not the more serious form punishable 
under section 420 with seven years. 

Crown v. Neki Ram, 23 P,W.R. 1908 Cr.; 8 Cr. L. J. 
455; Emperor v. Nga Pyi, 3 L. B. R. 95; 12 Bur, L. R. 
91; 3 Cr. L. J. 21 and Emperor v. Bapu Rao, 4N. L. 
R. 18; 7 Cr. L. J. 319, followod. 

Consequently, section 562, Criminal Procedure 
Code, cannot be used upon a conviction under section 
420, Indian Penal Code. 
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Where a Magistrate convicts a person of an offence 


under section 420 but deals with him ‘under section | 


562, Criminal Procedure Code, the proper course for 


1 Revisiona Es a A 
the Appellate or visional Court is not to direct a , step-son who does not belong to the same got as him- 


ye-trial but to set aside the order under section 562 and 
remand the case to the Magistrate to pass a lawful 
sentence. . 


Emperor v. Bapu Rao, 4 N. L. R. 18; 7 Or. L. J. 819; 


King-Emperor v. Manohar Das, 24 P. R. 1904 Cr., 
Narayanaswami v. Emperor, 29 M, 567; 5 Cr. L. J. 136 
followed. 


An Appellate or Revisional Court itself cannot 


pass the proper sentence. Harnam BINGH v. EMPEROR 
7 11 





S. 562—Petty squabbles 
of young persons—Sentence of imprisonment without 
choice of fine inappropriate, 

In a petty case arising ont of a squabble between 
two girls of 16 and 14 the younger girl was convicted 
of slapping the older’s cheek and pulling her hair and 
was sentenced to 7 days’ rigorous imprisonment: 

Held, that the sentence of imprisonment without 
the option of a fine was inappropriate. Ma Kywr_v. 
EMPEROR, 4 Bur. L. T. 68 f 


Cross-examination, scope of 917 

Cross-obpjection—Appeal dismissed for non- 
payment of proper 
whether can be entertained after such dismissal of 
appeal—General rule—Exceptions 


Culpable homicide. See Penat Cons, s- 
299. 








— Murder — Riot—Uniawful as- 
sembly armea with dangs—Intention—Penal Code 
(Act XLV of 1860), ss. 141, 146, 149, 300, 302, 304, 
325, sA 
Whore five or more persons assemble together 

armed with lathies and some of them attack’ their 

opponents while the others, who at first kept in the 
back ground, proceed to assault their opponents’ 
helpers, the legal consequence would necessarily be: 
(1) that they constituted an unlawful assembly 
within the meaning of section 141, Indian Penal 

Code, i 

(2) that every one of them was guilty of rioting 

under section 146 as soon as one or more of them 

| used violence in prosecution of their common object, 
(3) that all members of the assembly would be 
guilty of an offence committed in prosecution of their 
common object by any member of such assembly, ard 
that 
y (4) on account of their being armed with lathies 
they know that they ere likely to commit an offence 
of at least grievous hurt. . 
The first part of section 304 of, the said Code is, 
intended to include only those cases in which the 
act of the accused would be culpable homicide not 
amounting to murder, but for the fact that it was 
committed in circumstances which render one or 
other of the exceptions to section 300 applicable. 
| Masti v. EMPEROR, 9 P. W. R. 1911 Cr; 3P. R. 1911 
Cr.; 87 P. L. R. 1911 852 


Custom—Ponna Commnunity—Burial ground— 
Observances of Ponnas—Sanctity of burial ground 
Consecration—Removal of dead body 780 

doption—Collateral succession 

822 





————— 


INDIAN CASES. 


Court-fee—Cross-objections, - 


: [191 1 
Custom—contd. 


—- ——- Adoption —Arains of Jullundur City 
—Stepson, not of adoptor’s gôt, cannot be adopted. 


A sonless drain of. Jullundur City cannot adopt a 


self. Azim v. ISMAIL, 185 P. L. B. 1911; 115 Pe HR: 
1911; 106 P. W. R.1911 i as 416 














Khokhar Rajputs of Foroze- 
pore District—Adoption of wife’s relations or a~ stran- 
ger invalid—Pleadings—Concirrent findings—Limi- 
tation Act (IX of 1908), Sch. I, Arts, 118, 144—Suit 
fer possession—Suit for declaration of invalidity of 
adoption—Limitation. ý 
A Muslman Khokhar Rajput of the Ferozeporo Dis- 

trict cannot validly adopt one of his wife’s relations 

or a stranger. According to tho Riwaj-i-am the 


“power of adoption is limited to yak jaddis or toa 


nawasa who is also a yak jaddi. 

A suit for possession of property ‘and not for a de- 
claration of the invalidity of an adoption is not 
governed by Article 118 but by Article 144 of the 
Limitation Act. 

Surjan Singh v. Khark Singh, 96 P. R. 1908; 79 P. 
W. R. 1908, followed. 

Concurrent findings of fact can ouly be disturbed 


. in second appeal for cogent reasons, NIAMAT V. NURA, 


95 P. W. R. 1911; 169 P. L. R. 1911 338 


—Alienation — Awans 
Tahsil, Attock District —Onus. 


Among Awans of the Talagang Tahsil of the Attock 
District a proprietor is- competent to alienate 
ancestral property in the presence of a son, 

The burden of proving want of power to alienate 
lies on the person who alleges tho contrary. 

The onus of proving that a sale, which took place 
many years ago in payment of antecedent debts, was 
„nado without legal necessity résts upon the person 
contesting the sale. | 

“Bakhsha v. Mir Baz, 79 P. R. 1896; Devi: Das v. 
Bhakra, 58 P. R. 1899; Nura v. Tora, 46 P. R.*1900 
and Khudayar v. Fatteh, 8 P. R. 1906; 66 P.L. 
R. 1906, followed. KHUDA BAKHSH v. WAHAM ALI, 
116 P. W. R. 1931 36 





of Talagang 














Chift in favour of daughters 
son—Kalon Jats ‘of Shakargarh Tahsil, District 
Gurdaspur. i < 
Among Kalon Jats of Tahsil Shakargarh, District 

Gurdaspur, an oral gift followed by ‘mutation of 

ancestral land by a sonless proprietor in favopr of his 

danghter’s sons, whose father was his ghar-jawai or 

resident son-in-law, is valid by custom. p 
Allah Ditta v. Alla Bakhsh, 89 P. R. 1900, Nizam 

Din v. Shahab-ud-Din, 108 P.R. 1900, Musammat 

Lakhan v. Rahmat Khan, 101. P. R. 1895, distinguished. 

HARNAM SINGH v. LACHMAN SINGH, ' 16 P. R. 1911: 38 

P. W. R. 1911; 90 P. L. R. 1911 857 


Get of portion of a@cestra 
land to daughter—Ghar-jawai—Arains of ‘Dholewala, 
Tahsil Zira, District Ferozepore. - 
Among Arains of Mauza ‘Dholewala in the Zira 

Tahsıl of the Ferozepur District, a sonless propristor 

has, by custom, the power to make a gift of a portion 

of his ancestral land in favour of his daughter whose 
husband is the donor’s ghar-jawai or resident son-in- 

law. KARM Dın v. Jio. 13 P.B. 1911; 86 P.L. R. 

1911; 111 P. W. R. 1911 854 








— 


Vok X} 
Custom—conid. 


————§Alienation—Inheritance—Gift of anc 
estral land by widow in favour of her husband’s near 
collateral who is also his daughter's son—Naru Raj- 
puts of Tahsil Phillour in Jullundur District—Ex- 
clusion-of duughter—Burden of proof—Limitation— 
Estoppel—Mutation of names on consent by minor's 

mother—Acquiescence—Limitation Act (XV of 1877), 

Sch. II, Art. 141. 

. Among Naru Rajputs of tahsil Phillour in the 
District of Jullundur, danghters are excluded from 
inheriting ancestral property by collaterals related 
in the fifth degree. A gift by a widow of her hus- 
band’s land in favour of his daughter’s son is not valid 
without the consent of the collaterals even if the donee 
be also a near collateral of her husband. 

Ranjhi Khan v. Musammat Kamun, 179 P. R. 1889; 
Musammat Sahibjan v. Karm Bakhsh, SO P. R. 1875; 
Musammat Jiwi v. Ganhiya, 98 P. R. 1891; Musam- 
mat Rubia v. Muhammad Bakhsh, 69 P. R. 1878; Mus- 
sammat Fatima v. Ghulam Muhammad Shah, 172 P. R. 
1889 and Mansa Ram v. Punnu, 88 P. R. 1870, refor- 
red. to. 

The assent to such a gift by the mother of a minor 
collateral does not bind him. A collateral by acting 
as a sarbarah lambardar of the minor donee who has 
got the lambardari in virtue of such gift, is not 
estopped from contesting its validity. But the 
collaterals who, before or after the death of the widow, 
agree that. the- mutation of names as regards the 
gifted property should be affected in favour of the 
donee, cannot be allowed to challenge the gift. 

The collaterals can recover the gifted property 
- within 12 years from the date of the widow’s death 

under Article 141 of the Indian Limitation Act, XV 
of 1877, and the donee’s possession does not become 
adverse as long as she is alive. - 

Though it is a correct principle that persons carry 
their own customs with them wherever they go, 
it does not neceszarily follow that they retain those 
customs unchanged after long residence amongst 
other tribes holding different customs. 

The burden of provirig that a daughter succeeds in 
the presence of near collaterals lies on the person 
asserting such‘a custom. KHAIRE KHAN v. GHULAM 
Guaus, 46 P. W. R. 1911; 82 P. R. 1911 387 
——-—— c- Sale by childless proprietor 

—Brahmins of Musapur, Tahsil Nawashahr, District 





Jullundur—Limitation—Right of distant collaterals . 


to contest alienation—Declaratory decree—Discretion. 
Collaterals cannot challenge an alienation of 
ancestral property in presence of the alienor’s sons. 
Where a declaratory suit challenging an alienation 
by a childless male proprietor of anccstral holding is 
barrod, sofar as near collaterals are concerned, minor 
distant collaterals cannot be put forward as a means 


»  of-bringing the suit within time. 


A declaratory decree'is always a matter of dis- 
cretion. » ? 

Semble:—Brahmins of mauza Musapur, Tahsil 
Nawashahr, District Jullundur, do not follow Hindu 
Law but probably agricultural custom. Buana RAM 
v. HAKIM SINGH, 86 P. W. R. 1911; 178 P. L. R. Ta 

>—_————Sale—Suit by reversioner 
contesting sale for want of necessity—Consideration 
consisting mainly of debis dus on mortgage not as- 
satlable on account of Law of limitation—Conversion 
of sale into mortgage. 


$ 
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. The plaintiffs, reversioners, sued for a declaration 
that a sale for Rs. 850 effected on the 2lst March 
1896 was null and void, having been made without 
necessity. The consideration for the sale was 
Rs. 800, due on a previous’ mortgage of 8rd October 
1892, and Rs. 50 cash. It was pleaded that the suit 
was barred by limitation and tho sale was binding on 
the reversioners as thero was necessity for the salo 
and the consideration was wholly paid. The claim 
was decreed and the decreo was upheld on appeal by 
the lower Appellate Court: 

Held, that the sale as such could be impugned, the 
plaintifs’ suit being so far in time, but they were not 
entitled to a decree in full. The sale being set aside, 
the defendants were entitled to fall back on the 
previous mortgage in respect of which mutation took 
place in January 1893 more than 12 years beforo suit. 
A declaratory suit was time-barred as regards the 
mortgage under Punjab Act I of 1900. The mort- 
gage must stand, however questionable the con- 
sideration may have been. 

Khiali Ram v. Gulab Khan, 70 P. W. R.1998; Mu- 
hammad Azim v. Muhammad Ji, 7 P. R. 1898, refer- 


` red to. 


Held, also, that although the consideration to the 


"extent of Rs. 800 could not be objected to, tho sale 


was liable to be converted into a mortgago for 
Rs. 800. Gorur Onann v, Rasi; 73 P. L. R. 191!; 67 
P. W. R. 1911. . 841 


—— —Alienation—Sodhis of mauza Bhami- > 
pura, Tahsil Jagraon, District Ludhiana—Succession 
— Custom or Hindu Law — Collaterals in the 
fourth degree, whether exclude daughters—Initial 
presumption in case of Khatris, especially of Sodhis 
— Presumption how svebutted—Proper test in such 
cases. : 

So:this of Mauza Bhamipura, Tahsil Jagraon, Dis- 
trict Ludhiana, do not follow agricultural custom 
in connection with alienation of, or succession to, 
ancestral immoveable property but follow Hindu 
Law, and collaterals in the fourth degree do nob ex- 
clude daughters. 


The initial presumption in the case of khatris 
and especially of Sodhis, is that they follow Hindu 
Law. They are not essentially agricultnrists, and 
they have, asa rule and as a tribe, a priestly 
status. This presumption can be rebutted by proof 
of a special custom, or of special incidents and cir. 
cumstances calculated, according to the authoritios, 
to shift the burden of proof, 


In cases in which it is presigned that persons, 
not @sentially agriculturists by race, follow agri- 
cultural custom, the question always is, whother 
they form a compact village community, or at least a 
compact and considerable body of land-owners in a 
more or Jess homogeneous village. If they do, and 
if they have been agriculturists for generations, the 
presumption aforesaid is made, - 


But while the absence of the adoption of agri- 
culturo as a moans of livelihood for several gene- 
rations is fatal to the plea that custom is follow- 
ed, it must not be supposed that in all cases the cx- 
istence of this incident is sufficient in itself to prove 
that custom is necessarily followed. Ilarnam SINGH 
v. Harpevi, 187 P. L. R. 1911; 86 P. W. R. 1911: 43 
P. R. 1911 2363 
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—Alienation—Widow inheriting house 
“property from her husband—Right of husband's 
brother to contest alienation—Sayads” of Sialkot City 
_—Muhammadin Law. , 

' The initial presumption in the ‘case of non-agri- 





culturist Sayads dwelling in cities must always be” 


that they follow Muhammadan Law. So where in 
defiance of Muhammadan . Law, it is found that 
widows take the whole of their husband’s immoveable 
estate, thero is a natural -presumption that they do 
so'as life-holders only subject to control by male 
reversioners :' . A 

“Muhammad Anwar-ul-Haq v. Habib-ul-Rahman, 74 
P. R. 1902; Abdul Hassan v. Habibullah, 18 P. R. 1906, 
followed, 

Among Sayads of 
widow of house property inhorited from her husband 
are liable to be contested by the husband’s brother 
Mir HAIDAR v. MUHAMMAD Atri, 14 P, R. 1911; 44 P. 
W. R. 1911; 88 P. L. R. 1911 855 
> Qift—Reversion of property to donor and 

_his descendants on donee’s death—No reversion if 

| donee leaves male or female descendants—Donee’s 

descendants pass on succession to their own child- 
- ren—“ Lawald,” meaning of. - ote 

In the absence of a special custom, the donor and his 
descendants are not entitled, on the donee’s death, to 
oust tho female descendants of the donee in the direct 
line. oe. ii 

Gurdit Singh v. Musammat Prem Koer, 44 P. R. 
1909; 76 P.L.R. 1909; 118 P..W. R. 1909; 8 Ind. Cas. 
604, foliowed. 

‘The daughters and sons, in other words, both the 
male and female descendants of a donee hold not only 
for their own life-time but also pass the succession to 
their children andit-is only in the event of the total 
extinction of the donee’s descendants that the pro- 
perty reverts to the donor’s line. 

The word “lawald” is often used ofa man who has 
no sons. LACHAMAN v. BHAGWAN Sanat, 160 P. LR. 


1911 277 








Mauza Sangal, Tahsil Kaithal to 4th of khudi kamini 
or hearth tav—Revision—Punjab Land Revenue Act 
(XVII of 1887), s. 16. e 

Brahmans of mauza 
entitled to receive from the Lambardars of ihat place 
Jthof the khudi kaminior hearth tax, collected by them. 

‘An order of a Revenue Court re-opening a ques- 
tion which is res judicata between the parties is liable 
to be set aside on revision under section 16 of Act 
XVII of 1887. Bopa Ram v. Ner Raw, 4 P. W. R: 
1914 i 4“ i 299 
__ Marriage— Hindu Law—Legitima®4— 

Jhabra Rajputs not Kshattriyas—Karewa marriage 

between a Jhabra Rajput and a Tarkhani woman is 

valid—Burden of proof—Marriage between Kshat- 
triya and a Tarkhani woman. 

Jhabra Rajputs of the Hoshiarpur District are not 
teally Rajputs, they do not belong to the Kehattriya 
casto. Thoy are not essentially above Sudras. A 
marriage between a Jhabra Rajput anà a Tarkhant 





woman isnot a marriage between a higher main 


. caste and a lower. 


Such a marriage is valid in the Punjab and tho -igsne 
of such marriage is legitimate. 


Rhairu v. Fakir Chand, 57 P. R. 1809; 150 P. L. R., 


1908; 114 T, W. R. 1908; 2 Ind. Cas. 944; Haria Y. 
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Sialkot City, alienations by a - 


“to law. 


~——Khudi kamini—Right of Brahmans . of 


Sangal, tahsil Kaithal, are . 


[1911 


Custom-— contd. 


Kanhya, 72 P. R. 1908; 64 P. L. R. 1908; 47 P. W. R. 
1908, followed. . 

The burden of proving that such a marriage is 
inyalid by a special custom lies on the person contest- 
ing the marriage. 

Haria v. Kanhya, 72 P. R. 1908; 64 P. L. R. 1908; 
47 P. W. R. 1908, followed. j 

A. a Jkabra Rajput, contracted a karewa marriage 
with B, a Tarkhani woman, They liveđashusbandand 
wife for nearly 40 years. The issuo of the marriage 
was a son, P., who was treated by his father and the 
baradari as the son of A. P. was married in a Rajput 
family., One of the reversioners of A, had admitted 
P. ag A’s, son and P. was allowed to dd A’s kirya-karm: 

Held, that the marriage of A. and B. was valid and 
consequently P. was the legitimate son of A. 

Lachman Kaur v. Mardan Singh, 8 A. 148; Mangal 
Singh v. Chandi, 61 P. R. 1900; P. L. R. 1900 p. 412; ° 
Inderum Valungypooly v. Ramaswamy Paudia, 13 M. 
I A-141; 12 W. R. 42; 3 B. L. R. 1, referred to. 

` Obiter dicta.— 

“In the absence of a special local custom, a girl 
cannot now he taken into a different casto by 
marriage, under tke Hindu Law. Itis more than 
doubtful whether in the Punjab, a marriage between 
a Kshattriya and a Tarkhani woman is really opposed 
Har Dian v. KALI RAM 152 


Shade right’—Right running with the land 
cannot be dissociated from the land. 
A ‘ghade-right’, or the customary. right of the 
owner or occupier of land to compensation for the 
image done to his crops by the shade of adjacent 
trees, runs with the land, and cannot be transferred 
independently of the land. APPAJI®. KAUSHAL, 7 N. 
L. R. 1 689 
____--_ -Succession—Daughter-Self-acquired 
property 819 





Heirless land in a village 
owned by heterogeneous proprietary body—Govern- 
ment entitled to succeed —Principles applicable in 
such cases—Proprietary body, right of 294. 


to Mahantship— Burden of 
. B24 























proof 


of Tahsil 
387 


————Sodivis of Bhamipore 365 


— —aArains of Nakodar tahsil, 
District Jullundur—Collaterals ewclude daughters 
from inheriting self-acquired property. 

Among the Arains of Nakodar tahsil in the Distriet 
of Jullundur collaterals exclude daughters from 
inheriting their father’s self-acquired landed property. 
Passe v. SHER MUHAMMAD, 29 P. W. R. 1911 681 


i —_——-—— Muhammadan Jats of Lahore 
District— Gift by a female in possession —Locus 
standi of donors paternal awnt’s son to contest the 
gyt— What the plaintiff must prove to contest an 
alienation—Inheritance— Presumption. 

Ordinarily, among agricultural tribes in the Punjab 
the last male holder's father’s sister’s son has no right 
of inheritance in the absence of agnatic heirs and, 
therefore, he has no right to contest, alienations mode 
by the person, whether male or female, in possession 
ofthe property. Where such a right is claimed by 
custom it must be proved. i 





Naru Rajputs 





Phillour 
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Custom-—conceld. 


Unless the custom of a tribe recognizes a female 
and her issue as heirs, the right of controlling even 
a female’s alienations does not extend beyond the line 
of aguatic heirs. 

Nur-ul-nissa v. Gauhar-ul-nissa, 61 P. R. 1906; 
Natha Singh v. Mohan Singh, 98 P. R. 1906; Makhan 
v: Lali, P. L. R. 1900 p. 301, followed. 

Even: a trespasser cannot be ousted unless the 
plaintiff proves that he is entitled by law or custom 
to eject him. 

-Therefore, where among Muhammadan Jats in the 
Lahore District, the last male holder's mother succeed- 
ed to the estate and while in possession gifted the 
property to the son of one of her husband’s sisters 
and placed him in possession, and the son of the other 
sister sought to set aside the gift and oust the donce: 

Held, that the plaintiff must have proved two things 
first that by the custom of the tribe he isan heir to 
the property as the son of the last male holder’s 
paternal aunt, and, secondly, that as such heir he 
has a locus standi by the custom of the tribe to con- 
test the alienation, . there being no presumption in 
favour of such a power exceptin the case of near 
male agnates of the last male holder. 

Nur-ul-nissa v, Gauhar-ul-nissa, 61 P. R. 1906, 
followed. . 

Magsud-ul-nissa v. Kamis Zohra, 185 P. R. 1908; 
Chirvagh Bibi v. Hasan, 19 P. R. 1906, referred to. 

Bandu Khan v. Umri, 63 P. R. 1903, distinguished. 
ALI MOHAMMAD v. SURAJ-UD-DIN, 162 P. L. R. 1911 

pn S 236 
Widow—Sikh Jats of Mouza Butaheri 

Tahsil and District Ludhiana—Widow re-marrying 

her deceased husband's brother, effect of,on her life- 

estate— Widow, whether jorfeits her life-interest in 
her deceased husband’s property by such re-marriage. 

Among Sikh Jats of Mauza Butaheri, Tahsil and 
District Ludhiana, a widow does not forfeit her life- 
estate in her deceased husband’s property by reason 
of her re-marriage in karewa form with the latter’s 
brother whether he is the sole sarviving brother or 
there are other brothers as well of the deceased. But 
if she re-marries a collateral, however near, other than 
the brother of her deceased husband, she must sur- 
render her lifo-estate to the latter’s own brother, as in 
that case she steps out of the proper family circle and 
different considerations come into play. 

Musammat Indi v. Bhanga Singh, 115 P. R 1900; 
29 P. L. R. 1901, relied upon. 

Punjab Singh v. Musammat Chandi, 83 P. R. 1900, 
referrod to. BASANTI v. PARTAPA 835 


Dacoity—Charge against eight persons —Four of 
whom acquitted—Whether charge sustainable—Penal 
Code (Act XLV of 1860), s. 396. 

When a certain number of persons are charged with 
having committed a dacoity and half of them are 
acquitted, the charge of dacoity does not necessarily 
fail. 

‘The charge need not specify that there were other 
persons accused of the offence besides those cor- 
vitted and acquitted. 

The mere fact that the evidence is not sufficient 
to convict all those actually charged would not in 
any way affect the question of the number of persons 
engaged. RASHIDAZZAMAN v. EMPEROR, 18 C. W.N. 


434, 684 
Dakhila— How to be proved 489 
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Damages for catching fish—Immediate right of 
possession —Plaintiff not in possossion 117 
caused by vicious animals—Elephants, 
whether fera nature—Liability of both owner and 
servant entrusted with keep of animals 108 
—Flow of water through natural channel 
obstructed-—Obstruction caused by silting up of a 
river—Riparian owner whether bound to clean the 
natural channel—Contributory negligence 564 
s liability to pay in case where one party 
does not perform his part 18 
s measure of— Special damage 312 
— Power of re-sale—Non-appropriation of 
goods to fulfilment of contract — Measure of 
damages 895 
Debt, assignment of. See ASSIGNMENT OF DEBT. 


Debutter property. See Hixnpc Law— 
DEBUTTER, 


























s acquisition of — Invest- 
ment of compensation-money—Allowance of por- 
tion of money for repairs absolutely necessary— 
Ordinary repairs—Land Acquisition Judge—Juris- 


diction to entertain application—Separate suit not . 


necessary 491 
Dekkhan Agriculturists’ Relief Act 
(XVII of 1879 ,—Agriculturist — Inamdar— 

Assignee of Government revenue. 

The income derived from tenants by an Inamdar as 
assignee of Government revenue cannot be taken into 
consideration in estimating whether or not ho earns 
his livelihood wholly or principally by agriculture 
and, therefore, is an agriculturist within the meaning 
of the Dekkhan Agriculturists’ Relief Act. KASHINATIL 
v, VINAYAK GANGADHAR, 18 Bow. L, R. 242 814 

—— ——— S. I{—0iril Procedure 
Code (Act V of 1908), ss. 15, 20, 21, O. VII, r. 10 — 

Jurisdiction—Suit instituted in Court of Judicial 

Commissioner — Defendant agriculturist and residing 

within the jurisdiction of another Court— Objection 

raised late—Return of plaint. 

A suit for maintenance and deferred dower was 
brought in the Court of the Judicial Commissioner 
Sind. Ata late stage of the proceeding, the defend- 
ant pleaded that he was an agriculturfst residing 
within the jurisdiction of the Sub-Judge, Kotri, and 
that, therefore, the case was only triable in the latter 
Court. Plaintiff replicd that notwithstanding the 
provisions of section 11 of the Dekkhan Agriculturists’ 
Relief Act, the suit should be tried in the Conrt of 
the Judicial Commissioner as a Court of concurrent 
jurisdiction: 5 
» Held, that in view of the imperative wording of 
section 15 of the Civil Procedurg Code and of section? 
llef the Dekkhan Agriculturi§ts’ Relief Act, the suit 
must be instituted and tried in the Court of Sub- 
Judge Kotri. 

Nidhilal v. Mazhar Husain, 7 A. 280, dissented from. 

H. H. Mir Hnusseinali Khan v. H. H. Mir Abdul 
Hussein Khan, 18. L, R. 121 at p. 128, followed. 

When it is discovered at any stage in the original 
proceedings that the suit ought to have been institut- 
ed in a different Court, the plaint should be returned 
for presontation to that Court under Order VII, rule 
10, Civil Procedure Code. 

The discovery at a late stage isa matter for con- 
sideration only on appeal or revision under ‘section 











21, Civil Procedure Code. HAYATU v, GHULAM 
Hussa IN Swan, 4:8. L. R. 264 98u 
noe S, 48 910 
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Declaration—Purchase of share in permanent 
transferable tenure—Declaration of right of pur- 
chaser by setting aside sale in execution of decree 

| to which he was no party 


Declaratory decree — Decree capable of 
execution, even though no time fixed for payment 





— —— 


Suit—Declaration of no practical 
use to plaintiff 515 


725 


s limitation for—Causo of 
action for a suit for declaration—Entry in Revenue 
records, effect of—Order passed by Partition Officer 
for seeking declaration in Civil Court I 


—-—— Discretion 




















————— Stanom — Suit for 
dignity 
Decree for foreclosure. 


— , construction of 


mere 
IIO 


See MORTGAGE. 
632 


Lessor and lessee—Payment of premium — 
Possession to lessee — Conditional decree 392 








-————— Order directing amendment of decree 


— on alleged compromise—Allegation by one 
-party that he did not consent —Application for review 
~Court’s power to review and re-call order—Civil 
Procedure Code (Act V of 1908), O. XLVII, r. 1. 


In the course of certain execution proceedings, an 
order was obtained from the Court on the allegation 
that both parties had assented thereto. Subsequently, 
it was asserted by one of the parties that he neyvor 
consented to the order in question: 

Held, that itis open to the Court to review the 
order and re-call it upon an application by the 
aggrieved party under rule 1 of Order XLVII of the 
Civil Procedure Code, and that it is not obligatory 
upon the party to bring asuit to set aside the consent 
order. . 

Golab Koer v. Budshah Bahadur, 2 Ind. Cas. 129, 10 





C. L. J. 420; 18 C. W. N. 1197, referred to. HAKIM 
Gir v. BASDEO SAHI 894 
— ——, amendment of—Dismissal of appeal— 


Right of Appellate Court to amend decree of lower 

Court. ` < 

An Appellate Court has power to amend tho decree 
of a lower Court, when there is a patent variance 
between it and the judgment, ovon though it dis- 
misses the appeal for default. 

Pichuvayyangar v. Seshayyar, 18 M. 214 and Asma 


ibi v Ahmed Husain, 30 A. 290; A. W. N. (1908) - 


09; 54A. L. J. 584, referrod to. DPAKRAM HAJI v. 
KoOVILIATH PANOLI CHERIA THARUVAT 


——— --— Construction- -Charge—Order for sale of 
property —Mortgage. 
One K. 8. executed a sale deed in respect of the 


| property in dispute in favour of ono B. 8. for Rs. 500. 


The purchase-money was paid to the vendor but 
possession of the property was not delivered to the 
vendeo who consequently brought a suit to obtain 
possession. The suit was compromised in the fol- 
lowing terms: “The plaintiff consents to give up his 
right as vendee in tho property in dispute. The de- 
fendant agiecs to return the purchase-money 
Rs. 600 with Rs. 100, the costs of the suit, total 
Rs. 6C0, to the plaintiff-vendee within two years, 


“e for which payment this skare (i. e. the property 
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which was sold) as well as the person of the defendant 
shall be liable, and until this money is paid the pro- 
perty in dispute cannot be alienated”. Upon this 
compromise the Court passed a decree as follows: 
“Plaintiffs claim is decreed for Rs. 600 as per com- 
promise against the defendant and hypothecated 
property with interestat1 per cent, per mensem pay- 
able in two yeurs.” 

Held, (Banerji, J. dissenting), that the decree did 
not direct the sale of the property, but merely operat- 
ed to create a charge upon ib. 

Per Stanley, C. J.—The meaning of the compromise 
was that there should be a decree against the defend- 
ant-vendor for payment of the amount of the decree, 
and until payment thereof was made, the property, 
which was the subject-matter of the suit, should 
stand charged with the payment of this amount. 
There was nothing to indicate that the parties agreed 
that if the money were not paid within two years, 
the property would be sold forthwith. It was in 
fact a simple money-decree with a super-added 
charge of property as collateral security for the pay- 
ment of the amount of the decree. 

Per Banerji, J.—The intention of the parties to the 
compromise was that the amount agreed to be paid 
should be realized by sale of the property in execution 
of the decree and the decree gave effect to the 
intention. 

Fazil Howladar v. Krishna Bundhoo Roy, 25 C. 580 
2 ©. W. N. 118; Lal Behary Singh v. Habibur Rahman, 
26 O. 166; 3 C.W.N. 8; Gobind Chandra Pal v, Dwarka _ 
Nath Pal, 35 C, 837; 120. W.N. 849; 70. L. J. 4925- 
Baldeo Bharthi v, Hushiar Singh, A. W. N. (1894) 45, 
referred to. 

Per Richards, J.— A decree for sale under the 
Transfer of Property Act always pre-supposes the 
existence ofa mortgage. Parties entering into an 
agreement for a mortgage cannot contract themselves 
out of the provisions of the Act, and a decree for salo 
cannot be obtained without complying with the for- 
malities prescribed by the Transfer of Property Act, 

If the Court which passed the decree in question 
intended to decree that tho mortgaged property 
should be sold without any further scit after default 
in payment within two years, the Court would be 
passing an illegal decree. RAMESHAR v. SuBBKARAN, 
8A. L. J. 418 481. 


—Consent-decree, effect of—Construction— 
Compromise—Widow —“ Absolutely”. " 
When the parties to a snit agree to certain terms 

and these terms are embodied in a congsent-decre? 

by a Court having jurisdiction to deal with tho . 

matters in suit, the decree, until it is set aside, 

is binding on the parties thereto and cannot bo ob- 
jected to on the ground that, if the matter had been 
contested, the Court would nob have passed it. 


Kherajmal v. Daim, 32 CO, 296; 2 A. L. $. 7L; 
1C. L.J. 534; 7 Bom. L. R. 1; 9 C. W. N. 20!, fol- 
lowed. ` a 





In a compromise for partition between co-parcenerg, 
a widow was allowed certain property absolutely in 
the samo manner as if the property had been parti- 
tioned under a decree of Court: : 


Held, that the widow took an absolute interest in 
the property. ANMIBAI v, Mooso RAHMITOOLA, 48. L. 
R. 271 - 982. 
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— construction of—Mortyage-deeree bused on 
award—Decree giving personal remedy as well as 
remedy against mortgaged property —Personal remedy 
not postponed— Duty of execution Court in interpret- 
ing decree—Mortgagee’s right to personal remedy. 


A mortgage-decree based on an arbitration award 
provided that a certain sum of money be paid to the 
decroe-holder in instalments and that on default in 
the payment of any two consecutivo instalments, 
the decree-holder would be entitléd to recover the 
whole sum at once out of the proporties mortgaged 
and from the jadement-debtor personally. There 
Was no express provision postponing the personal 
remedy to the remedies against the morigage pro- 
perty. Default was made in the payment of the 
instalments and the decree-holder thon sought exe- 
cution against moveable property other thau the 
mortgaged properties, The judgment-debtor objected 
that the personal remedy must be postponed to the 
remedies against tho mortgaged properties: 

Held, that the decrce-holder was entitled to enforce 
the personal remedy before applying for enforcement 
of the decree against the mortgaged properties. 

Obiter Dicta. 

Por Hayward, J. O, 

There is no absolute rule prevonting a mortgagoe 
from obtaining a decree comprising both an inde- 


pendent personal remedy and remedies against tho 


mortgaged property. 

Ram Baran Singh v. Gobind Singh, 28 A. 245; A. W. 
N. (1906) 7; 3 A. L. J. 95, referred to. 

The general principle of English Law is that a 
mortgagee has, in default of express agreement to 
the contrary, a personal remedy for the recovery of 
the mortgage-debt independently of his remedies 
against the mortgaged property, this general principle 
of English Law is applicable in procoedings accord- 
ing to justice, equity aud good conscience in default of 
usage or Acts of tho Legisl: ture. 

Dada Hanaji v. Babaji Jagushet, 2 Bom. H. C. R. 36 
and William Webs v. William Lester, 2 Bom. H. C, R. 
52, referred to. 

Per Waley Cohen, A. J. C. 

As long as a decree stands, on an execution appli- 
cation tho Court can only construe the decreo and 
cannot consider its merits. 

Sheikh Budan v. Ramchandra Bhunjaya, 11 B. 537; 
Grish Chunder Lahiri v. Shikhareswar Roy, 27 O, 951 
at p. 967; 27 I. A. 110; 40. W. N. 631; Udwantsingh 
v. Tokhansingh, 28 U, 358; 28 I. A. 57, relied upon. 

On an application in execution a Court cannot read 
#nto a decree a provision which it does not contain 
merely because such an opinion might be expected. 

Sri Raja Papamma Rao v. Sri Vira Pratapa, 19 M. 
249; 23 I. A. 32, relied upon. 

Ifa decree is ambiguous, an interpretation of it 
consistent with law will be preferred to ono contrary 
to lay, Toranpas v. Oromat,4S.L.2.244 975 


—— Contents of decree—Costs to be stated. 





A decree ought to be drawn in due course by the 
Gourt deciding a case, and it must show all tho costs 
incurred by both the parties, SAGAR CHANDRA MAX- 
DAL v, DIGAMBAR MANDAL, 80 O, 125 858 


Suit to set aside decree on ground of fraud 
— What plaintiff should prove—Fraud practised upon 
Court—Dishonesty of claim, i 
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Tn a suit to set aside a deeree on the ground of 
fraud, the plaintiff must prove that tho decree was 
obtained by some fraud practised upon tho Court. 
The dishonesty of a claim on which a plaintiff obtains 
adecree, after following strictly and honestly the 
proceduro laid down for the trial of suits, cannot 
justify the setting aside of the decree in a subsequent 
suit. 

Therefore, if tho plaintiff cannot prove that a 
decree was fraudulently obtained, lo cannot succeed 
whether the original claim against him was truo or 
false. MAROCHIN v. PARSURAM Mamanss 905 


in which no time is fixed for payment, effect 
of—Application for execution of decree- Declaratory 
decree—Decree capable of execution even thongh no 
~ time fixed for payment—Civil Procedure Code (Act Y 

of 1908), s. 47, cl. (2). 

The plaintiff sued for possession of immoyoublo 
property and for mesne profits. A compromise was 
arrived at in pursuance of which a decree was passed 
for possession of the property subject to the payment 
by tho plaintiff of a certain sum stated in the com. 
promise. The compromise, howover, did not mention 
tho time during which the money was to be paid. 
Several years aftor, the plaintiff deposited the money 





—_—~ 


‘in Court and prayed for delivery of possession of the 


property in suit. The defendant objected that, as 
money had not been deposited within’ three years, 
the execution of the decree was barred by limitation 
and delivery of possession could not be allowed. 
The plaintiff contended that the deeree was not 
capable of execution until the money was paid into 
Court and the application for execution having been 
made within three years of that payment was within 
time. He also contended that the decree was purely 
declaratory and the application for execution may 
and should be treated as a suit with reference to 
section 47 clause (2) of the Code of Civil Procedure: 

Held, that the decree was intended to be executed 
and not to merely declare the rights of the parties to 
be enforced in a subsequent suit. 

Held, further, that if no time for payment of the 
money was fixed by the decree, the decrec-holder had 
three years within which to execute the decree and 
asinthe present case the money had not been 
deposited within three years from the dato of tho 
decree, the application was time-barred. 

Raja Partab Bahadur Singh v. Raja Surat Singh, 8 
O.C. 361; Jogeshur Singhy. Bhagwan Baksh, 9 Ind, Cas. 
837, 14 O. C. 10; Etyatt Pooparambhi Beva v. Mutalakat 
Krishna Menon, 23 M. 211; Maloji v. Sagaji, 18 B. 567; 
Narayan Govind v. Ananda Rg Koji Ram, 16 B. 48 
a@d Maruti v. Krishna, 23 B. 592, referred to. 

Chedi v. Lalu, 24 A. 300; Mohammad Suleman Khan 
v. Muhammad Yar Khan, 17 A. 89, not followed. 
AJUDIIIA SINGH v. DRIGPAL Sincu, 14 0. C. 100 187 


by consent. See CONSENT-DECREE. 


Defamation—Liability of a party or witness for 
making defamatory statement in a judicial proceeding 
—Penal Code (Act XLV of 860), ss. 499, 500—Revi- 
sion. 

A person making a statement as a party or witness 
in a judicial proceeding, which is prima facie defa» 
matory, is liable to be charged with defamation 
under section 600, Indian Penal Code, irrespectivo 





of his liability to be prosecuted for perjury. Such , o 
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person would be protected if ho could show that any 
of the exceptions to section 499, Indian Penal Code, 
apply to him. 

Fateh Muhammad v. Crown, 84 P. R. 1889 Cr; 
and Maya Das v. Crown, 14 P. R. 1893 Or., followed. 
PHUNDI RAM v. EMPEROR, 7 P, W. R. 1911 Cr. 682 


Delivery order—Jute trade in Calcutta—Cus- 
tom—Title—Unpaid-vendor—Estoppel—Contract Act 
(IX of 1872), s. 108—Transfer of Property Act (IV 
of 1882), s. 187. 

In India there is now statutory recognition of a 
delivery order as a document of title (see section 108 

_of the Contract Act and section 187 of the Transfer 
of Property Act) and under it the transferee acquires 
“a title to the goods to which it relates. 

These delivery orders pass from hand to hand by 
endorsement and are sold and dealt with in the mar- 
ket: and according to the invariable course of dealing 
in the Calcutta Jute Trade, delivery orders are only 
issued on each payment and are dealt with in the 
market as absolutely representing the goods to which 
they relate. 

On March Ist, 1900, the defendant sold certain 
Hessian cloth to J., on condition that payments were 
to be made in cash in exchange for delivery orders. 

-On March 2nd, three delivery orders were issued by 

the defendant to J., by whom they were piedged on 
March 4th, to the plaintiff. The plaintiff subsequently 
purchased thé delivery orders from J., who on March 
4th had given a cheque in payment of the goods to the 
defendant. On March 8th, the cheque was dis- 
honoured. Then the plaintiff demanded the goods 
from the defendant who refused to give delivery of 
them to the plaintiff. This action was then brought 
for delivery of the goods or their value or damages 
for conversion. : 

Held, that the defendant intentionally caused the 
plaintiffs to believe that the ‘cash payable in respect 
of the goods to which the delivery orders related had 
in fact been paid, that the -pipintiffs acted on that 
belief, and that the defendant cannot be allowed to 
deny that such cash was paid and, therefore, they 
cannot claim tobe entitled toa lien as against the 
plaintiffs. ANGLO INDIA Jure MILLS Go, v. OMADE- 
MULL, 30 O. 127] 859 


Discharge—Power of one of two joint decree- 
holders to give a valid discharge 464 


Discharge Of debt— Joint family consisting 
of father and son—Payment of debt made to son 


838 
Discretion of Court, what it means 503 


Divorce Act (W of 1869), s. 3 (Ip— 
—Jurisdiction—Suit for dissolution of marriage— 
Parties residing within jurisdiction but separately— 
“Reside or last resided together’ — Punctuation, 
injerence from— English law, 

The Chief Court has jurisdiction to entertain a 
petition for divorce where the parties at the date 
of filing the petition, reside within the jurisdiction 
of the Court though they reside separately. 

Durand v. Durand, 14 W. R. 416; Wingrove v. 
Wingrove, 14 W. R. 416, followed. 

Per Reid, C. J, and Kensington, J. 

The word “together” in seetion 3 (1) of the Divorce 
Act must be read with “last resided” only. Had the 
intention of the Legislature been to make “together” 


INDIAN CASES. 


[1911 
Divorce Act—concld. 


apply to “reside” also, there would have been a 
comma after “reside” and after “resided”. 

Por Rattigan, J. 

Legal documents in strictness should not be 
punctuated and this rule applies equally to Acts of 
the Legislature. 

Jurisdiction to grant dissolution of marriage or- 
dinarily depends upon the domicil of the parties, but 
the Legislature of this country has made it depend 
on residence alone. Ilt is doubtful whether the 
intention of the Legislature was not to require some- 
thing in tho nature ofa “matrimonial house” as a 
substitute for domicil. 

In England, Courts previously assumed jurisdiction 
to dissolre a marriage if the “matrimonial home” of 
the parties was in England. As the law now stands, 


-the English Courts have no jurisdiction in such cases, 


even though the matrimonial home is in England 
unless the parties are domiciled in England. 

Le Mesurier v. Le Mesurier, (1895) A. C. 517; 64 
L. J. P. C. 97; 1) R. 527; 72 L. T. 873; Niboyet v. 
Niboyet, 4 P. D. O. A. 1; 48 L. J. P. 1; 39 L, T. 486; 
27 W. R. 203, referred to. HENRIETTA ALEXANDRA 
GALE v. JAMES FRANK HONDURAS GALE, 171 P. L. R. 
1911; 47 P. R. 1911; 122 P. W. R.1911 487 F. B. 


Document, construction of. See CONSTRUCTION 
OF DOCUMENT. 





— s construction of --English rules not 
applicable 


Earnest money, forfeiture of 525 
Ejectment. See Acra Tenaxcy Act; BENGAL 


TENANCY ACT. 





of under-raiyat 164 
suit—Dcfective frame of suit 105 
Elephants, whether fere nature 108 


Escheat—Heirless land in a village owned by 
heterogeneous proprietary body— Government entitled 
to succeed—Principles applicable in such cases—Pro- 
prietary body, right of. - 

The right of the Crown to claim escheat does not 
rest on customary law or on Hindu Law, but is based 
on grounds of general or universal law. 

Such right arises only where there is no person 
entitled by law or by custom to inherit. 

The right of the proprietary body as a hole to 
succeed in cases in which the right of escheat exists, 
is primarily based on real or assumed relationship to 
the holder of the land, or to the member of the pro- 
prietary body from whom his title was derived. 

Sucha right should be assumed in the case of 
homogeneous estates or sub-divisions of estates, 
where the owners are all or nearly all of the same 
tribe as the last holder of the land or the member of 
the proprietary body from whom he derived his title. 

The right of escheat should rot be assumeg in the 
case of heterogeneous estates or sub-divisions of 





‘estates held by persons of different tribes or different 


gots of the same tribe. The presumption in such 
cases is that the State has a right of escheat. 

When the property in the land was originally 
derived by gift from a member of the tribo of the 
original proprietary body, the right of that body 
should be recognized on failure of the donor's and 
donee’s lines, 
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In any case in which the wajib-ul-arz declares the 
right of the proprietary body to succeed to the land of 
. heirless owners, Government should set up no claim. 
Bhupia v. Jamna Das, 80 P. R. 1885; Lehna v. 
Kishan, 78 P. R. 1888; Kirpa Ram v. Ude Ram, 
77 P. R. 1896; Shaman’ v. Sardha, 61 P. R. 1898; 
and Harnam Singh v. Partab Singh, 102 P. R. 1906; 
.129 P. L. R. 1906, relied upon. Wazira v. MANGAL, 
3 P. W. R. 1911; 2 P. R. 1911, Rev.; 188 P. L. R. 
1911 294 
EStoppel—Alienation:-Widow — Consent —Next 
reversioner at date of alienation—Next rever- 
sioner at date of widow’s death —Impeaching alie- 
nation 42 








Amending plaint according to decision 
of Appellate Court—Appeal from order—Acquies- 
cence—Conduct—Right to file appeal 463 
Defendant producing false pattah, whe- 
ther entitled to benefit of presumption—Re-entry 
by landlord~Tenant surrendering—Ejectment of 
under-raiyat 164 
Delivery order—Jute trade in Calcutta 
—Custom—Title—Unpaid-vendor 859 
Execution of decree—Construction 
; 32 
——Mortgage decree by Jandlord—Purchase 
by third party in execution—Rent-decree by ‘land- 
lord—Purchase by landlord in execution of rent- 
decree —Priority of title 54 
———-Mortgage — Purchase of property by 
mortgagee —Liability of mortgagee to prevent re- 
domption by mortgagor 
——Mutation of names on consent by minor’s 
mother —Acquiescence 




















Purchase—-Title of purchaser—Subsequent sale of 
holding in execution of rent-decree obtained by 
some of co- sharer landlords 
Pro-emptor denying locus standi of de- 
ceased vendee’ s sons to appeal—Whether he can 
give them a locus standi to execute his decree 





Suit for compensation against Railway 

Company for non-delivery of goods—Notice of 
~ claim, proof of—Offer by Railway Company to pa 

—Waiver 122 
— Tenant, right of, to build on his “sahan” 








—Estoppel against the landlord if building not - 


objected to in time—Minority ~of landlord at the 
| time of building, effect of 186 





_ 





—Estoppel against Act of Legislature — 

. Kabulyat ewecuted to landlord—Subsequent payment 
of rent to registered proprietor ~Whether there is 
estoppel—Bengal Tenuncy Act (VIII of 1885), s. G0O— 
Land Registration Act (VII of 1876 B. 0.), ss. 78, 81 
Evidence Act (I of 1872), s. 116. 


There can be no gatoppel against an Act of the 
Legiglature. 
Madras Hindu Mutual Benefit Permanent Fund v. 
Ragava Chetti, 19 M. 200 and Jagabandhu v. Radha 
- Krishna, 4 Ind. Cas. 414 ; 36 C. 920 referred to. 
“ .Consequently, the principle of estoppel cannot over- 
ride the provisions of either section 78 of the Land 
Registration Act or section 60 of the Bengal Tenancy 
| Act; anda tenant who has executed a kabulyat in 
favour of a landlord may resist a claim by the latter 
‘for rent, on the ground that his name has not been 
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‘registered under section 78 of the Land Rogistration 
Act, and that he (the tenant) has paid rent to the 
registered proprietor. 


The restrictions imposed by section Sl upon 
section 78 of the Land Registration Act to the effect 
that the disability imposed upon the proprictor who 

‘has failed to register his name to realise rents ceases 
when that proprietor sues to recover rent under a 
written contract, cannot be incorporated by implica- 
tion into section 60 of the Bengal Tenancy Act. 


Therefore, an unregistered proprietor caunot suo 
for rent even upon a kabulyat executed by the tenant, 
and it is open to the defendant to prove payment of 
rent to the registered proprietor and to plead that 
the plaintiff has no enforceable right as against him. 
ABDUL Aziz v. KANTHU Muurick, 13 C. L. J. 693; 38 
C. 612 467 


——Mortgagor and mortgagee—Transferor and 
transferee.of non-transferable holding—Question of 
transferability of holding—Mortgagee purchaser and 
private purchaser. 


A mortgagor is estopped from denying his mort- 
gagee’s title and the existence of the lien which he 
. has created or from defeating its enforcement against 
the property upon which it was placed. 


Debendra Nath v. Mirza Abdul, 1 Ind. Cas. 264; 10 
-C, L. J. 150, relied upon. 


When a non-transferable holding is sold or mort- 
gaged by a tenant he is, as between himself-and the 
transferee, estopped from setting up that such sale or 
mortgage is invalid. 


The question of transferability of the holding does 
“not arise between the mortgageo purchaser of tho 
interest of the tenant and the privato purchasor 
from the same person. SHYAMA CHARAN BHATTA- 
CHARYYA V. MoKHODA SUNDARI Deg 13 C. L. J. 487 


49 
Evidence—Conviction based on circumstantial 
evidence 929 


— Fact, question of—Weight to be attach- 
ed to opinion of Trial Judge—Strong case of plaintiff 
—Not rebutted—Personal testimony of defendants 

. 963 
— Witness required by Court but not Aa 
by par ty—Civil Procedure Code (Act V of 1908), O 
XVI, r. 14. - 


Where a Court desires to have the evidence of a 
particular witness, whom the defendant docs not 
“ desire to call, tha Court is i 4 justified in insistiffe 
#n the defendant paying the amount necessary to 
secure the attendance or evidence of the witness, and, 
on defendant’s refusal to do so, declining to ‘issue 
summonses for the attendance of his witnesses. In 


— 


“such a case the correct procedureis to take action 
<- under Order 


XVI, rule 14 of the Code of Civil 
Procedure. Buna v. UHHUTA, 159 P. L. R. 1911 35 


Evidence Act a of 1872), S. I3—Value 
240 


of instances 


——— ss. 13, 32, cls. (3) and 
(5)—Admissibility of proceedings of another litiga- 
tion—Statement made by a woman as to her marriage 
with another person, admissibility of-—Finding of fact, 
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2 
how far it can be challenged in second appeal— 
Practice—Whole cannot be challenged. 


The question for decision was whether the appel- 
lant was the legitimate daughter of one K. and R. 
The respondent contended that R. was not tho 
legally married wife of K. and in proof of it produced 
a compromise and a decree between R. and another 
person by which R. obtained only a small amount 
as maintenance. He also relied upona statement 
made by R. on acertain occasion admitting that she 
was the concubine and notthe married wife of EK. 
The question before the Court was whether the 
compromise and the decree passed in the other suit 
as Well.as the statement of R. were admissible in 
evidenco. In second appeal it was also urged that 

-the statement of R. had not been proved by ‘the best 
available evidence: 

Held, that the compromise and the decree passed 
in the other case were relevant facts under section 
18 of the Evidence Act: 

Held, also, that the statement of R. was admissible 
in evidence under section 32 clauses (3) and (5) of 
the same Act. 

Held, further, that it was not for a Court in second 
appeal to consider the precise degree of weight to bo 
attached tothe different parts of evidence. If a finding 
of fact had been arrived at after a careful considera- 
tion asa whole, no valid objection in, law could be 
made in second appoal with respect to this finding. 
Pzreati v. MAHARAJ SINGH I 88 


—— ss. 24, 30, 133—0onfession 
not relevent against the maker whether relevant against 
— a co-accused —Statement—Confession—Accomplice. 





A house was broken into at night and certain pro~ 
perty stolen, During the police investigation one 
K. stated that he and U. had committed the bur- 
glar y. On search some stolen property was recover ed 
. from Us possession. U. alone was sent up for trial and 

`K. appeared as a witnoss.for the prosecution, K. in 
his evidence gaye the same story implicating himself 
and U. On this the Magistrate transferred-K. frox 
the witness box to the dock and trying them jointly 
‘convicted both of thom, It was found on appeal that 
K.’s statement, which amounted to a confession, had 
been induced in one of the manners specified in sec- 
ticn 24 of the Evidence Acb. - 

Held, that as K.’s confession could not ‘be used 

“against himself, as being irrelevant under section 24 
of the Evidence Act, it could not be taken into con- 
sideration against U., a co-accused. 

Held, also, that K. was not an accused person when 
Re made his statement as a witness before the Magis- 
trate but K. was an M#ccused person with U. “when 
his statement was used against both and consequently 
it was a confession. 

Held, further, that as an accomplice isa witness 
and nob an accused person, section 133 of the Ivi- 
dence Act did not affect the question in the case. 
EMPEROR v. UMADA, 9 P. R. 1911 Or; 166 P. L. R. 
1911; 22 P. W. R. 1911 Cr. AST 340 











——— S. 30 340, 582 
se NA S: 30—Retracted confession of 
co-accused ` - 857 
S. 32—Admissibility of a state- 

ment in a Will 4 967 
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— S. 32, cl. 3, 5—Statement 
made by a woman about her marriage with another 
person, admissibility of 188 


S. 32, Cl. 5—Proof of pédigree 
199 











_ table 





—— Ss. 35— Register 
“ deaths : 


of births and 





——— ss. 41, I10—Succession Act (X 
of 1868), s. 242—Civil Pr ocedure Code (Act XIV of 
(1882), s. 13 — Question of status decided by Probate 
Court — Power of Civil Court to go into ques- 
tion in regular swit—Burden of proof—Regular suit 
against administratriv—Person in lawful possession. 


A question of status decided in proccedings under 
the Probate and Administration Act can be gone into 
again in a regular suit. ` 

“A judgment of a Probate Court is conclusivo proof 
that the person to whom Letters of Administration - 
or Probate have been granted has been clothed 
with the powers and the responsibilities of the de- 
ceased and of nothing else. 

Barrs v. Jackson, 1 “Ph, 582; 14 L.-J. Ch. 433; 9 Jur. 
~609; 65 R: R. 457; Kanhya v. Radhachurn,-7 W.R. 
.338; Ma Hnyin v. On Gaing, U. B. R. 1902—03, 11 
Prob. & Ad. p. 1, relied upon. 

Ma Gaung v. Nyun, Civ. App. No, 227: “of 1904; 
followed. . 

Where a person is in lawful possession of.an estate 
it is for any one who disputes‘his right to prove that 
he is not the owner. 

A., as the widow of B., applied for Letters of 
Administration to his estate. Her status was denied 
by his relation C., but the Probate Court held.that A. 
-was B.’s- widow and granted her Letters. of Ad- 
ministration, C. then brought a Civil suit for the 
property of B. ` on the ground that A. was-not Bs, 
widow: 

Held, that tho burden of proving thab A. was not 
the widow of B., wason C. A, had by virtue ofthe 
Letters of Administration granted to her as adminis- 
tratrix delivered to herself claiming as sole héir the 
residue of the estate. She was, therefore, i in lawful 

- possession, Mz NGWE ZAN v. Mi Suwe Tak, U. B. R. 
(1910) 1, 61 987 


Sı 63—Necondary evidence—Whe- 
ther newspaper is secondary evidence ofa letter not 
found and not proved to have been written by ac- 
cused. 

Secondary evidence cannot be given of a document 
- which has not been proved to have been written by 
the accused or even to have existed, 

A copy of a newspaper’ publishing a defamatory 
letter cannot be used secondary evidence to prove a 
letter which has not been found and has not even 
been proved to have been written by the accused. 
RAMLAL BALARAM v. EMPEROR, 8 A. L. J. 302 32 


. 8 
>- ——— S, 68—Suale-deed—Proof—AMiesta- 
tion. , 
Inorder to prove a sale-deed it is not necessary, 
under section 68 of the Evidence Act, to examinee 
marginal witness, as-the sale-ceed is, not a document 
which i is required by. law to be attested, Gora 2. 


BISHUNNATH 
—— ——_——. s. 74—Chitta ` 287 
—— -——— §. 83 - 
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S. 83—Aaps and plans prepared 
by Government—- Admissibility of, in evidence. 

Maps and Surveys made in India for revenue 
purposes are official documents prepured by competont 
persons and with such publicity and notice to persons 
interested as to be admissible, and are valuable ovi- 
dence of the state of things at the time they were 
mado. They are not conclusive and may be shown 
to be wrong; but in the absence of evidence to the 
contrary, they may be properly received in evidence 
as correct when made. 

Jagadindranath Roy v. Secretary of State for India, 
80 C. 291, followed. MURTI SANKARAN v. MANAVIK- 





RAMAN, 2 M. W. N. 213; 9 M. L. T. 415 653 
— S. 90 : 376 
——_————- ss. 91, 92 718 





—— S. 92, CI. 4—What amounts to 
verification on modification of the terms of contact 
S. 92 proviso 2—Oral ag- 

reement regarding interest when pro-noto silent 

about interest 5 315 
—— — Sa 9G2—Oral agreement —Admissi- 

bility Subsequent conduct of parties, when admissi- 

ble. ` 

Evidence of any oral agreement or statement as 
between the parties to a document cannot bo ad- 
mitted, for the purpose of contradicting, varying, ad- 
ding to, or subtracting from its terms. 

But evidence of the conduct of the parties sub- 
sequent to the execution of the document is admis- 
sible to show what the real meaning of the contract 
was. Such conduct is also admissible if it may 
operate as an estoppel when it amounts to part per- 
formance of the contract. 

Baksu Lakshman v. Govinda Kanji 4 B. 594; Abdul 
Ghafur v. Abdul Kadir, 72 P. R. 1991; 114 P. L. R. 
1901; Kanshi Nath Chatterji v. Chandi Charan Baner- 
jee, 5 W. R. 68, L. R. Sup. Vol. 383. followed. 

Balkisen v. W. F. Legge, 22 A. 149; 27 L. A, 58, refer- 











red to. BuLAKI Mau v. C. J, FLorp, 27 P. R. 1911; 
118 P, W. R. 1911 1004 
———- ———-s. 103 455 

— s. 110 987 











S. I12—ZLegitimney —Burden of 
proof—Non-access—Proof of illegitimacy. 

A, sued B., his father, and C., tho adopted son of B., 
for partition. B. disowned A.’s paternity, and stated 
‘hut his mothor D, lived separately from him for a 
long time and that he had no access to D. during tho 
period when A, could have been conceived by her. 
B. married a first wife, and again married D. as he 
had no son by tho former. They both quarrellod: 
subsequently, D). sued B. for maintenance, and B. 
in reply brought a sift for restitution of conjugal 
rights; whereupon they became reconciled to cach 
other. Though D. lived in her mother’s houso she 
constantly visited B. in his house without the know- 
lędge of the first wife. When D. was enciente B. oxe- 
cuted a deed of settlement in favour of C. in which 
he did not disown the legitimacy of D. 

Held, that under these circumstances, the onus 
of proving non-access within the meaning of section 
112 of the Evidence Act lay on B. and tho fact that 
he believed D. to be guilty of infidelity and produced 
witnesses to prove if, did not dischargo the onug. 
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A's legitimacy must, in these circumstancos, be pre- 
sumed. VENKAYYA 1. CHIGURUPATI PEDDA NAGANNA, 
2 M. W. N. 312 389 
— S. 114 — Presumption of con- 




















structive possession in favour of trespasser 742 
S. 115 928 

—— ——— s. 116 467 
ss. 121, 123, 124, 125, 

126 917 
—— — — s. 133 340 
s. 138 917 











—— S. 145 — Statements previously 
made by witness and rocorded in the absence of ac. 
cused 119 

Excise Act (XII of 18965), ss. 20, 21, 
49—Sale of charas in bond in the hands of the 
Excise Authorities to an unlicensed person—Sule dp- 
fined for the purposes of the Act. 

For the purposes of the Excise Act XII of L896 che 
sale of an intoxicating drug is not complete until 
delivery thereof to the purchaser or some one on his 
behalf, consequently a licensed vendor who holds a 
“gale-in-bond” charas license and sells the chtras-in- 
bond in the hands of tho Excise Authorities to an 
unlicensed person, who cannot take delivery until he 
takes out a license, does not break, under section 21 
of the Excise Act, the condition of his license and 
is not liable to be prosecuted under section +9. 
DHANPAT ti, EaPeRoR, 5 P. W. R. 1911 Cr; 4 P. R. 
1911 Cr.; 89 P. L. R. 1911 682 
— ss. 21,49 682 


Execution —Attachment—A pplication for erccu- 
tion dismissed —Attachment still subsisting. 

Whore property is onco attached in execution, an 
order mercly dismissing the application for execution, 
which does not contain specifics words with- 
drawing thoattachment and which is not an order 
declaring the decree incapable of execation, will not 
have the effect of raising the attachment. So long as 
snch attachment subsists, an alienation of the pru- 
perty by tho judgment-debtor is invalid. 

Bink of Upper India v. Sheo Prashil, 19 A, 482, 
followed. 

Puddomonee v. Roy Muthoora Nath Chaudhry, 12 
B. L. R. 411; 20 W. R. 133, distinguishod. Imtiaz 
ALI v. BISTAMBHAR Das, 8 A. L. J. 619 245 


Execution of decree—Limitation. Ser Lia. 
TATION Act, 1877, Sci. IL, ART, 179 AND Limrraticy 
Act, 1903, Scu. I, art. 182. 4 

2 : —-Application in execution — 

Rogular suit—Decres for troas —Excess trees in 

possession of decree-holder—Suit for recovery of 

excoss trees not barred 9931 
— ——— Ex parte decreo—Sale — Le 

parte decree set aside after salo—Title of purchaser 

for valuo 


























Mortgage-deeree based on 
award—Decree giving personal remedy as woll as 
remedy against mortgaged property — Person il 
remedy not postponed—Duty of execution Court in 
interpreting decree —Mortgagee's right to personil 
remedy 








— —Objection that decree was 
made without jurisdiction, if can be taken in execu- 
tion proceedings 532 


1056- 


_ Execution of decree —contd. 





= —— — Sale of mortgaged property 
in execution of simple money-decree—Purchaser at 
auction-sale, whether representative of judgment, 
debtor—Subsequent sale in execution of decree for 
gale passed on mortgage—Auction-purchasers at 
the two sales, respective rights of 72 

Sale, setting aside by pay- 
ment—Deposit within thirty days—Court closed 








ow thirtieth . day—Deposit on re-opening “ey . 
I 


validity of . 











- No time fixed for payment 
in the decree 187 








Application for enecution—Dismissal 
for default, effect of-—TWhether takes away effect of 

. previous.order—Order for attachment. ; 
“The mere circumstanca that an application for 
execution has been dismissed for default, does not 
take away the effect of any previous order which 
might have been made. - 
‘Kamini Debi v. Aghore Nath Mookerjee, 4 Ind. Cas. 

- 402; 11 C. L. J. 91; 14 ©. W. N. 357, relied upon. 


a 


An application for execution of a decree was made. 


on August 5th, 1904, Then another application was 
made on October 5th, 1907. Notice of that applica- 
tion was duly served under section 248 of the Code of 
1882 on the judgment-debtor who asked for time to 
prefer his objections. Time was granted, but he fail- 
ed to appear on the date fixed. On that date tho 
Court passed this order: ‘“Decree-holder is to tako 
further steps on or before January- 7th, 1903”. On 
this day the application for execution was dismissed 
for default. he present application was presented 
on August 6th, 1908: 9 ` 

Held, that the order necessarily implied an ad- 
judication-that the decree at the time was capable of 
execution and that consequently no question could be 
raised in the present proceeding that the application 
of October 5th, 1907 was barred by limitation. - 
| Mungul Pershad Dichit v. Grija Kant Lahiri, 8 C. 
61,11 0. L. R. 18; 8 I. A. 28, relied upon. f 

he principle of the decision in Mungul Pershad 
Dichit’s case is applicable whenever there isan ad- 
judication by the Court upon the rights of the partios 
toan execution proceeding: it is not essential that 
there should be an order for attachment. i 


Mazzem Hossain v. Sarat Kumari Debi, 5 Ind. Cas. 


89; 14.0. W. N. 433; 11°C. L. J. 857; reforred to. 

MURLIDHAR SUPAL V. NARSINGA Das ` 359 

—— — Application pending —Appeal—Inter- 
mediate application barred —Res judicata. 


An application for execution of a decree was made 


if 1903. Tho Court ogdered execution to proceed. 
The “judgment-debtor “Appealed_against the. orde, 
which, however, was upheld on the’ 2nd of August 
1903. In the meanwhile, the decree-holder’ made 
a fresh application for execution of the same decree 


in 1904 and this was rejected ,by the first. Court.as. 


time-barred. i 

After the order of the Appellate Court on the 2nd 
August 1905, the decree-holder applied in 1906 for 
the proceedings in executicn to be continued on the 
application of 1903. The Court ordered a fresh 
application for execution to be filed, and so, in 1907, 
a fresh application for execution was made, It was 
rejected by the Court on the ground that it was 
barred as res judicata by the order of rejection on tho 


e. application of 1904. - ; 


_ On appeal ta the High Court; 
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Execution of decree—contd. 


Held, that the application for execution must be 
allowed. The right of the decree-holder to proceed in 
execution on the strength of the Appellate Oourt’s - 
order in his favoar could not be effected by the order 
of tho first Court passed in the darkhast of 1904; 
because the latter was the order of a lower Court and 


. it was passed in a darkhast which could not have 


legal validity so long as the darkhast of 1903 was 
kept alive by proceedings. BALKRISHNA WAMNAJI V. 
Suva CHINA Muaraa, 13 Box. L. R. 230, 35 B. zar 








- Construction of decree — 
Estoppel—Res judicata. 


In execution of a maintenance decree the decree.: 
holder made applications for sale of certain properties 
alleging that they were liable to be sold under the 
decree.. The judgment-debtor had notice of .theso 
applications but did not object to the sale: In a sub- 
sequent application for sale if was coutended that 
the decree did not authorise the sale of ‘property: 

Held,that the plea was untenable. 


Subrama Iyyar v. Nagammal, 24 M. 683, referred 
to. . KONDAMA NAIDU V. VENKALAKSHMI 632 





—— — — Decree obtained in Sonthal 

Parganahs—No arrest in execution — Transfer of 

decree to Court outside Sonthal .Pargannahs—Whe- . 
ther decree may be executed by arrest of judgment- 

“debtor. 


A decree which was obtained inthe Court of the 
Deputy Collector of Deoghur in the Sonthal Pargannahs 
and which could not have been executed by the arrest 
of the judgment-debtor if it had been executed in 
any of the Courts inthe Sonthal Pargannahs, may be 
executed by his arrest, when it is transferred fo any 
Court for execution-outside the Sonthal Parganiahs. 
DEOSARAN LAL SINGH V. PRAYAG RAM 538 


Deliberate under-valuation 
in sale proclamation—Material irregularity—Sub- . 
stantial injury—Civil Procedure Code (Act XIV of 
1882), ss. 297, 311. 


Deliberate under-valuation of property in a sale 
proclamation isa material irregularity in publishing 
the sale within the meaning of section 3llof the 
Civil Procedure Code, 1882, and if the properties 
have been sold below their proper value the sale 
should be set aside. $ . 


Sadatmand Khan v. Phul Kuar, 20 A. 412; 25 T, A; 
146; 2 C. W. N. 550, relied upon. . SIVADURGA- DEBI ve 
RAJMOHAN Poppar, 15 O. W. N. 677 475 


Landlordand tenant—Agree- 
_ment embodied in decree of Court —Relief against for-_ 
feiture —Granted in execution proceedings. i 




















_ The rule that Courts of eguif$ will not foregogtheir 

power to grant relief against forfeiture in the case 
of non-payment of rent where the relations of. the 

parties are those of-landlord and tenant, merely on.the 
ground that tho agreement between them is embodied - 
in a decreo of Court, applies alike to a suit to 

enforce a decree and to a proceeding in execution. 


Krishnabai v. Hari Govind, 31 B. 15; 8 Bom. L. R. 
813; 1 M. L. T. 370 (F. B.), followed. BALAMBHAT 
RAYJIBHAT v. VINAYAK GANPATRAO, 13 Bow. L. R. 164; 
35 B. 239 i 4 


«Yol. XJ 


Execution of deCcree—contd, 











Limitation for application 
—'‘Step-in-aid of execution of a decree,” meaning 
oj —Process-fee, effect of depositing—Limitation Act 
(IX of 1908), Sch. I, art. 182. 

Tn execution of a decree dated 15th November 1906 
the decree-holdey’s last applicasion was made on the 
39th March 1907. Init the dccree-holder prayed 
for the issue of a warrant for the arrest of the judg- 
mont-debtor. After several notices, issued to the 
jndgment-debtor, had returned unserved the Court 
ordered the issue ofa warrant. On the date of the 
last order the decree-holder’s agent was present in 
Court and pressed for the issue ofa warrant. The 
presentapplication for execntion was made within three 
years from the date when the’ order for the issue of 
warrant was made in the presence of the agent of the 
decree-holder but more than three years from the date, 
ofthe last application for execution. The jadgment- 
debtor objected that the execution of decree was 
barred. The decrec-holder contended that his agont’s 
request to the Court to issue a warrant of arrest was 
an application to the Courtto take a step-in-aid of 
execution and having been made less thanthree years, 
before the present application there was no bar of 
limitation: 

Held, thatthe fact that the decree-holder’s agent 
pressed the Court could mob bo considered as an 
application to the Court to take a step-in-aid of 
execution. 

Raja Dalip Singh v. Thakur Durga Bakhsh, Select 
Case No. 185, followed. Juaci Lan v. Ganga PRASAD, 
14 O, ©, 124 182 











Mesne profits — Godown — 
Leiting value—Profits of business carried therein— 
Correct principle for assessment of mesne profits— 
Measure of damages—Special damage—Claim in suit. 
The measure of compensation which & decree-holder. 

can claim as mesne profits in respect of a godown is 
ihe annual income from the property during the time 

‘the judgment-debtor withheld possession, and the 

income is to be measured by the valuo of the use of 
the property, that is, the letting value of the godown 
as a whole, and uot by what the judgment-debtor 
received or might have obtained by the business he 
carried on inthe premises. KAMINI KOMAR RAT v. 
KRISANA HANDRA SABA 312 
——Objection that decree invalid, 








eae 
if can be taken in eaecution—Mortgage-decree by. 


consent—Instalment-decree—Order absolute— Waiver 

` by judgment-debtor—Transfer of Property Act (IV of 

1882), ss. 88, 89. 

è Ibis not open to a Court of excention te consider 
the validity of the decrco of which execution is sought. 

Anda jadgment-debtor cannot in execution pro- 
ceedings object that the decreo has not been passed 
by a Court of competent jurisdiction. 

Nagandra Bala Chowdhurani v. Secretary of State, 10 
Ind. Cas, 582, relied ufon. 

A rfortgage-decree was passed by consent in these 
terms: “The judgment-debtor is to pay Rs. 1,200 to 
the decree-holder by instalments of Rs. 15 a month, 
upon failure to pay three instalments, the decrec- 
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` 


holderis to become entitled to take ont execution . 


without any order absoluto”: 

. Held, that as the maortgage-decree was payable by 
instalments, it was not a decree in the terms of sec- 
tion 88 of the Transfer of Property Act and, therefore, 


provisions of section 89 were inapplicable. 
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Execution of decree—concld. 


Bechoo Singh v. Biehharam Suku, 1 lnd, Cas. 677; 
10 CÌL. J. 91, referred to. 

An order absolato is entirely for the benefit of the 
mortgagor, and if he deliberately waives his right in 
this behalf, itis nob open to him subsequently to 
imn round and contend that the decreo-holder is not 
entitled to execute the deeree without an order 
absoluto. Biswa NATH PROSAN ¢. BuaGwANDIN 
; 536 


Objection by judgment- 
debtor that the auction-purchaser has luken proses- 
sion of property to which he was mot entilled, miin 
tainability of —Neeessity of separate suif—Civil Pro- 
cedure Code (Act V of 1908). s- 47. 

Where a judgment-debtor objected that the nuction- 
purchaser had taken possession of property to which 
his sale certificate gave him no title: Jfeld, that tho 
question in dispute should be decided by a separate 
suit and could not be decided under section 47, Civil 
Procedure Code. | 

Bhagwati v. Banwari Dal, 31 4.8256 A. L. 5.715 
5 M. L. T. J85; 1 Ind. Car. 416, followed, ALJAHARAS 
SINGH e. Jagan Narn, 140. C. 70 7 
—— Payment ontoj Court- is- 

sion by decree-holder to certify —Payment of the 
~ amount by judgment-debtor to third pariy -Sit for 

recovery of amount from decree-holder--Limifalion. 

Where a deeree-holder failed to certify to Court a 
payment made towards the deeres ont of Court and 
fhe jadgment-debtor was compelled to pay tho 
amount in consequence toa third party: Held, that 
time began to run against the judgment-debtor for 
the recovery of the amount from the deeroe-holder 
from the date when ho had to pay the amount “a 
second time. 

Quaere: ~Whether, in ordinary cases, limitation runs 
against the judgment-deblor on the expiration of 90 
days from the date of the payment. MAaRarra 
CHETTY V, SUUNMOOGAPPA ÜKETTY, 21 M. L. J. 919 

462 

Soldier's pay—Liability for 
attachinent— Warrant officers—.lssistant Surgeons in 
the Indian Subordinate Medical Department—Aruy 
Act of 1881, s. 14-4. 

The question was whether the whole or any por- 
tion of the pay of Military Assistant Surgeons in 
the Indian Subordinate Medical Department n ag 
Viable to attachment in execution of decree: 

Held, that the respondents being Warrant Officers 
wore ‘soldiers’ as defined by the Army Act and, theres 
fore, their pay was exempt altogether from attach, 
mont under the proviso to segion 144 0f the Act. 

eVatson y. Lloyd, 25 M. 408 and Calcutta Trades 

Association v. Rayland, 24 G. 108; 1 6. W. N. 188. dis- 

tinguished. Mornay & Co. Lro, v PRINS, B G. An 

14 0. 0. 82 71 

Executor—Deereo for rent —Sale of tenure— 
Suit for rent for intermediate periad-- Personal 
liability of tenant— Estate in the hands of executor 
—Execntor’s personal liability —Persoual liability 
of beneficiaries 5 

Ex parte decree — Appearance — Advouato 
appearing and applying for adjournment aud then 
withdrawing on the application for adjournment 
being refnsed—Application for setting nside—Swik- 
cient reasun 77 
































„~ Application to set aside— 
Applicability of new Act 3 


1058 
Ex parte decree—concld. 


——Sale—Ex parté decree set 
aside after sale—Title of purchaser for value 361 
Expert testimony — Government: expert 
not cited and not cross-examined—OQOpinion_not 
admissible _ 965 
Extradition Act (XXI of 1879), S. 14, 
inquiry under—High Court—-Pcwer to transfer— 
Power to canirol procedure, ~ 
The High Court has no power to order the trans- 
fer of an inquiry under the Extradition Act, section 
14, because the competency of a Magistrate to hold 
an inquiry under that section depends on the autho- 
tization of the Executive Government. 
” There is no ‘provision of law which, empowers 
the High Court to request the Government to appoint 
another Magistrate to whom, if appointed, the High 
‘Court could transfer the inquiry.' | 
As the High Court does not possess any power to 
control or interfere in the conduct of an inquiry held 
under section 14 of the Extradition Act, it cannot 
declaro by what procedure the Magistrate should be 
guided in the further conduct of the inquiry. Mohunt. 
Dev Das; In re, 15 0. W. N. 735 946 
Extradition Act (XV of 1903)—Zigh 
` dourts Charter Act (24 and 25 Vict. O. 104), s. 15— 











` High Ocurt—Power of supervision—Appellate juris- 


' diction, acs 

_A Magistrate acting under:the Extradition Act, is 
not subject to any appellate jurisdiction: he makes. 
inquiry and reports the result to Government. Con- 
sequently, the High Court cannot interfere with his 
order. RUDOLF StaLLMAN v. EMPEROR, I5 ©. W.N. 
737 


am 








S. 3—Bail—High Court's power. 
The Extradition Act provides for bail to be fur- 
nished by persons accused of certain.crimes, and the 


matter is one which ‘must be regulated by the pro-. 


visions of the Criminal Proéedure Code. The High 
Court has the fullest ‘discretion in the matter but 
regard must be had to the provisibris,0f section 496 
and the, circumstances of the cases” RUDOLF STALL- 
MAN v. EMPEROR, 15 C. W. N. 736, 380.547 958 


Fact, question of —Weight to be attached to opinion | 


of Trial Judge—Strong case of plaintiff—Not rebutted 
—Personal testimony of defendants. 
“The plaintiff sued to recover certain jewellery, 
or its value, alleged by her to have been deposited 
with the defendants (who were husband and wife) for 
safe custody. She produced receirts purporting to 


be signed on behalf of the defendants by their. 


son for the jewels but the defendants alleged these 
were forgeries. The defendants denied the deposit 
. and said that the only ggwels they had received from 
the plaintiff had been deposited with them by way ®f 
Security for two loans Rs. 2,500 and Rs. 1,000 res- 


pectively they had made to her. In support of this . 


story they produced promissory-notes for those 
amounts purporting to be signed by the plaintiff 
which she in her turn denounced as forgeries: 


Held, that the dispute being one of fact, preat i 


weight naturally attached to the finding of the Trial 
Judge, that the evidence as to the notes did not 
suffice to displace 'the case of the plaintiff in regard 
to the jewellery, especially in the absence of any 
. denial by the defendants and their son, and that the 
case of the plaintiff had not been rebutted. DURGA 
„Kunwar v. Matzura Kunwar, 15 CO. W. N. 717 | 
; cs, 963 P. ÇC. 
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“Court: 


-bioi 


Family arrangement—Will — Immediate ` 
operation—Final and irrevocable—Whether docu- 
ment is Will - A A 

settlement. See HINDU Law. ` 


Final order—Privy Council Appeal—Receiver, X 
order appointing—Certificate—Tit case for apen 





Foreclosure. See MORTGAGE. 
—— Conditional sale — Non-possessory 
“Gat 869 








hypothecation' of moveables 


Forfeiture of pardon. See CRIMINAL PRO- 
\ CEDURE CODE, 8. 339. 


of rights on non-payment of 
revenue—Re-grant—Improvement — Co-sharers — 
Rights inter se 





“Fraud. See LIMITATION Act, 1877, s. 18. 





- Decree—Suit to seb aside decree on ground. 
of fraud—What plaintiff, should. prove — Fraud. 
_ practised upon-Court—Dishonesly of claim 905 
Payment to decree-holder before date of salo 
—Fraud' in conduct or publication of sale—Second 
appeal, whether lies - 6 
—~——Plaint and written statement both defective 
—Proper course—Fraud must be pleaded pee 





Euit for declaration that decree is void for 
fraud practised-on the Court—Ponna Burial ground, © 
—Suppression of existence of Hindu Temple on land, 
—Effect of such.suppression on the validity of the 
decree—What constitutes fraud—Setting aside— 
Whole or part decree—Consent of the Ponna com< 
munity—Custom—Observances of Ponnas—Sanctity. 

_ of burial ground—Consecration—Removal of dead 

. body. . 7 Š 
Two contractors purchased from the Trustees of the 

Ponna Community a burial ground promising to give * 

the Ponnas another piece of land for burying purposes: 

and to pay for the removal of the remains of the dead- 
buried at the old cemetery to the new place, and the: 

Court in a suit at the instance of four members of the 

community settled a scheme for carrying out the 

said transfer. After this, some Ponnas sued for. a- 

declaration that the decree in the above suit was void,- 

making the trustees, the plaintiffs in the first suit and. 
the contractors, all defendants. On the date fixed for 
the hearing of this second case, some Madrasi Hindus. 
were also made parties as the decree and transfer 

would affect a temple of tneirs’ on the land. , 

It was contended that the decree was obtained b 
practising a fraud on the Court when it was led to 
believe that the exchange of the burial ground with, 
the contractors was made known to, explained to and: ' 

accepted by, the whole Ponna community: 5 

Held, that on the evidence, it was proved ihat the. 
acheme was duly explained to the community and the 
minutes of fhe meeting of the community properly 
represented what occurred. » 

_ It was further contended that the Court® was 
not informed of the existence of a Madrasi temple un- 
part of the land and of the fact that the Madrasi had. 
an interest in it and that the facts material for thg 

Court to know were kept deliberately from the” 

Held, that if the Court had been informed of the 
temple it must have issued notice to the Madrasis, who* 
would have strenuously opposed the scheme and then, 
the Court would have either declined to entertain the 


*Vol..X] 


Fraud—concld. ` E ~ 


scheme at allor might have sanctioned the scheme 
except in-so far as it affected the: Madrasis, or would 
at any rate have called upon the trustees to prove 
‘that they had the right to have the temple removed 
at will. è 

‘Held, further, that as there was a suppression of 
material facts which it was essential that the Court 
‘should have before it and which might, and probably 
would, have caùsed it to arrive at a different decision 
the decree passed in the previous suit for setting the 
scheme must be set aside go far as it affected the land 
‘occupied by and for the Madrasi temple. 
` Boswell-y. Cooks, 27 L. R. Ch. D. 424; Brook v. 


„Lord Mootsqre, 46 Eng. Reg. Ch. 419; Pasupati Nath | 


Bose v. Nando Lal, 30 C. 718, relied upon. 

Among Ponnas, cremation is considered the better 
way of disposing of their dead, and even if the 
dead are buried, no sign is maintained of where the 
‘Braves are. No custom exists requiring the relatives 
to go to the cemetery to invite their dead to feasts, 
‘nor does any peculiar reverence attach to the graves 

‘or the remains. The cemetery is not consecrated and 
a body once interred can bo disinterred and then 
‘cremated or removed to another placo. ; 

Ramrao Narayan v. Rustamkhan, 26 B, 198; In re 
Plumstead ‘Burial grouud’ L. R. Pro. Div. (1895) 
225 at p. 234; The Queen v. Twiss, L. R. 4 Q. B. 497; 
10 B. and S. 298; 38 L. J. Q. B. 228; 20 I. T 522; 17 
W. R. 765; The Rector of St.-Georges Hanouer Square 
V, Stuart, 93 Eng. Reg. 1077; Queen v. Dr. Tristram, 
15 T. L. R. 214, distinguished, Maune Aung MYAT 
v. Ma Ywan, 4 Bor. L, T. 76 780 


what is—Enecution of decree—Ex parte decree 
—Sale—Ex parte decree set aside after sale—Title of 

` purchaser for value, 
Tho word “fraud” 





is very loosely used in cases for 


setting aside of sales: every irregularity is taken to ` 


bə fraud with the consequence that such a „finding 
involves. A finding of fraud should be reserved for 
that which is dishonest and ‘morally Wrong; a. vague 
general finding of fraud is not sufficient; actual fraud 
must be established, i ; 

In an erecution kale under an ex parle decree, to all 
Appearances in order, a person became a purchaser 
for value. Subsequently, the ew parte decree was seb 
aside as ib was proved that summons had not been 
duly served: : n 

Held, that the sale was valid and the purchaser 
could not be deprived of tho benefit of his purchase, 

It is the policy of the Court, and a very wise policy, 


® to protect its purchasors, for although in an individual 


case there may be some hardship, it would be far more 
prejudicial to the general body of judgment-debtors 
that any doubts should be thrown ‘upon titles ac- 
quired by purchasers in execution under decrees 
which are, to all appearances in order and free from 
objpetion..., Parner? Nari Morni t. Hart CHARAN 
Dey, 15 CO. W, N. 875; 38 C. 622 361 


Fraudulent Transfer—Intent to defeat or 


dela¥creditors—Mala fide sale 922 
—_ Sale by father to his minor 
-son--No consideration : 906 





~~ Settlement in favour of 
mother— Will by mother—Benami transaction 


- 647 
Of Religion Act (XXI of 
© 477 


Freedom 
850) 


GENERAL INDEX, 


-CHAND, 7 N. L, R. 63 


eminor right to the mother-@-law 
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‘General Clauses Act (X of 1897), s. 
3 (26)—Civit Procedure Code (Act V of 1908°, 
0. XXI—Central Provinces Revenue Manual, Vol. IT, 
Revenue Book Circular No. IV-9 —Land, definition af 
—Trees—Jurisdiction of Civil Court to attach and 
sell trees. 


Trees of all kinds, standing on an agrioultural 
holding, are part and parcel of land used for agri- 
cultural purposes, at least in those cases where the 
property in them has not been expressly severed from 
the property in the soil’ on which they stand, Thero- 
fore, the jurisdiction of a Civil Court to attach and 
sell such trees in execution of a decree is ousted by 
Appendix C, to Revenue Book Circular No. IV-9 
(Central Provinces Revenue Manual, Volunie ILI, p. 76). 


The definition, which must be applied tothe word 
‘iang’ as used in the.Civil Procedure Code, is that 
given in section 3 (26) of the General Clauses Act, 
1897, which includes trees, SUKHNANDAN Vv, MANAK- 


473 


Gift, Construction of. See Wut. 565 


-Grant of Land Revenue, meaning of 


: 353 

Guardian —Widow— Ro-marriago—Children by 

first husband —Removal’ from fuardian-ship —Dis- 
-cretion of Court—Welfare of minor 


Guardians and Wards Act (VIII of 
1890), s. 8—Order appointing guardian—Sub. 
stantive application, whether necessary —Pardanashin 
ladies. 


A Court has no power to make an ordor appointing 
a guardian of minors except ona substantive appli- 
cation. 

The mere fact of the .mother of a 
pardanashin lady is no obstacle to her being ap- 
pointed guardian of the minor. JAIWANEI KUMRI v. 
GAJADHAR UPADHYA, 15 0. W. N. 676; 14 C. L. J. 226 

334 

Ta s. I7 — Guardianship of 

the person of a minor—Unfitness of the Eresumptive 

heir —Mother-in-law and father-in-liw, | riority as 

between, for guardianship of a minor widowed 
daughter-in-law —Hindu Law. 


Usually, ib is undesirable to appoint any ono 
guardian of the person of a minor, who is tho pre- 
sumptive heir to the minor’s property. 


Sami Row Jagadab v. Eliavatha Row Gayabavadhu, 
16 M. L. J. 357, referred to. 


Under the Hindu Law, the father-in-law haf a 
for tho custody of 
a minor widowed danghter-in-law. KRISHNASWAMI 
Cuerry v. Corran MancamMan, 2 M. W. N. 365 

f 283 
— — — S, 34—Inventory — Sum 
„to be allowed for minor's maintenance. 


minor boing a 








When appointing a guardian for the estate ofa 
minor the Court should direct the guardian to file an 
inventory or list of minor’s property in Court, and 
should allow a maximum sum for the maintenance, 
education and advancem®nt of the minor, which sum 
should never be exceeded without the leave of the 
Uourt. LACHMANDAS v, RAMDEI 243 


Guardianship — Mother's right to be guardian e 
of minor ¢children—How defeated 904 
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Gujarat Talukdars Act (VI of 1888), 
“a 29 E—Talukdari Settlement Officer —Notice— 
*  Decree-holder 

time—Limitation—Application for ewecution, 


A. obtained a decree for money against B., a Taluk- 
dar, on the 22nd of February 1903 and presented his 
first darkhast for execution on the 8th of Decém- 
ber 1903. From the 21st of September 1905, the 

` Talukdari estate of B., came by notice to be in the 
managemènt of the Settloment officer under section 
29 E. of the Gujarat Talukdars Act, and as required 
“by that section, A. submitted his claim under tho 
decree for the consideration of the officer on the 7th 
of March 1906. ‘The officer rejected the claim on the 
12th of August 1908. A. then applied to the Civil 
“Court to execute the decree and claimed in com- 
putation of the period of limitation to exclude the 
_avhole of the time taken up by.the Settlement officer 
in considering his rights under’ the decree: A 
“Held, that A. was not entitled to exclude the 


whole of the period taken up by the officer and, there- . 


fore, his application for execution was barred by 
time. ` 

Section 29 E. of the Gujarat Talukdars Act places 
no absolute bar upon the right of a decree-holder to 
apply to the Court for execution by reason of tho 
submission of his claim to the Scttlement officer. 

Under that section a decree-holder has to do ono 
of two things before he can ask the Court to executo 
his decree. He has either to produce a certificate 
from the officer that the claim has been duly sub- 
‘mitted or to apply in writing to the officer for such 


certificate accompanied by a certified copy of the- 


decree and wait for the expiry of one month from the 
Gate of receipt by the- officer of the application. If 
the officer gives no certificats within that month, the 
_ decres-holder’s right to apply to the Court for execu- 
tion revives. GANPATSING v BAJIBHAI, 18 Bom L. R. 
292 912 
Handwriting—Govorament expert not cited 
and not cross-examined —Opinion not admissible 


Haqiat, meaning of—House property included. 

The word haqiat means rights in immoveable pro- 
perty and though itis as a rulo used in connection 
with landod property, thero is nothing to prevent its 
application bo. houso property also. BAWA SINGA ~. 
Lacaya Sixon, 2t P. R. 1911; 186 P. L. R. 1911 

850 

High Court —Jurisdiebion — Person living oub- 
side but carrying on business within jurisdiction 
of High Court Hi 

= ———— Power IN gramb bail in one 





z eases 


——Power of supervision — Appellato 
jurisdiction — Magistrate acting under Extradition 
Act 


—— — 





—_—— 





Power to transfer—Power to control 
procedure ; 946 


Hindu Law—Change of religion—Efect of conver- 

- sion of member of Hindu joint family to Muhamma- 
danism — Regulation VII of 1852, s. 9—Act XXI of 
1850—Compromise— Family arrangement for settle- 
ment of disputes—Compromise by Hindu widow — 
Reversioners, whether bound. - ` , 
‘The intention of the Legislature in both the enact- 

* ments, Regulation VITof 1882 and Act XXI of 1850, 


- INDIAN OASES; 


submitting his claim—Ewclusion of” 


Tm 


Hindu Law--contd. n ; e 


_is perfectly clear: by declaring that the Hindu or ` 
Muhammadan Law shall not be permitted to deprive 
any party not belonging to cither of those persuasions 
ofa right to property, or that any law or usage which 
inflicts forfeiture of rights or property by reason of 
any person renouncing his or her religion, shall not 
‘be enforced, the Legislature virtually ,set aside the 
_provisions of the Hindu Law which penalises 
renunciation of religion or exclusion from caste. 

Therefore, where in a joint Hindu family consisting 
of afatherand a son, the father was converted to 
Muhammadanism in 1845, the effect of such conversion 
was not to make the son the sole owner, of tho pro- 

` perty of the joint family. . 

On the death of the son and subsequently that of 

_the father, the daughters of the son sued a daughter's 
son of the father who had taken possession of the 
property as heir, for recovery of possossion, and the 
suit was compromised by the parties dividing the 
property betweon them: 

Held, that the compromise was a family arrange- 

_ment for the settlement of disputes and was binding 
upon -the reversioners,’ KHUNNI Lat v. GOBIND 
Krisuna Narain, 15 C. W. N. 545; 8 A. L. J. 552; 
13 C. L. J. 575; 13 Bow. L. R. 427; 10 M. L. T.25; 
2 M. W. N. 432; 2L M. L. J. 645; 33 A. 356 s 

hte 477 P.C. 


—— Religious ceremonies, performance of 

—Choosing of priest—Huclusive title to officiate, if 
tenable. f 

Parties who require religious ceremonios to bo per- 

“ formed for their benefit are at liberty to choose the 

priest by whom those éoremonies shall be performed. 

- Gour Moni Debi v. Chairman of Panihati Muni- 

cipality, 6 Ind. Cas, 864; 120. L.J.74; 14 CO. W. N. 

1057, relied upon. 

Therefore when pilgrims on their way to Gya 

- perform the sradh ceremony of their ancestors on the 
“ bank of the Punpun no one is’ entitled to a declara- 
_ tion that he is exclusively entitled to officiate as tho ` 
priest. ; í 
But a declaration may be obtained that a person 

is ontitled to officiate as priest for such pilgrims as 
may chooso to employ him and that he cannot be 
prevented from exercising his calling. DWARKA 

Missez v. RAM ProTAP MISSER, 18 C. L. J. 449 4l 
—Adoption—Adoption not valid 

—Claim by reversioner to property of adoptee—Rela- 
tionship of plaintiff as sapinda to adoptee’s natural 
family—Recognition of adoption — Estoppel— Whether 
bars right to claim as reversioner—Mistaken impres: 
sion of law as to validity of adoption, effect of —Title 
by prescription. 

Plaintiff sued for a declaration that certain aliena- 
tions by Ist defendant were not binding on him as 
reversioner to her deceased husband R. It was 
found and conceded by plaintiff that R. was adopted. 
into another family, but that the adoption was @iot 
valid. Tho lower Court found, however; that plaintiff 
had treated R., all along as an adopted son, that, 
therefore, he was estopped from disputing tho validity 
of tke adoption, that R. ceased to belong to his ° 
natural family, and that’ plaintifs claim to the 
reversion as a member of: R.’s natural family coxid 
not be upheld: 

Held, (1) that tho result of the estoppel would only 
be to prevent the plaintiff from disputing R.’s title to 
the property of his adoptive father as adopted son, 
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‘and that it could not-give R. the status of an adopted 
:gon or put an end to his position asa member of his 

natural family. 
A mistaken impression of law regarding the validity 


`a of an adoption is not a ground on which any estoppel 


D 


can be based. 

(2) that R.’s adoption being invalid, -his title to his 
adoptive father’s estate was acquired by prescription, 
viz., an absolute heritable estate and that plaintiff 

_ Was entitled to the reversion, : 

Rajaya Lakshini v, Suryanarayana, 3 M. L.J. 100, 
referred to. 

Dalton v. Fitzgerald, (1897),2 Ch. 86; 66 L. J. Ch. 
-604; 76 L. T. 700; 45 W. R. 695, distinguished. 
. AIYANNA CHARIAR v. LAKSHMI AMMAL, 21 M. L. J. 500; 

10 M..L. T. 19; (1911) 2 M. W. N. 62 194 
s Adoption — Kritrima — Succession 





— Right of adopted son to succeed collaterally—Cus- £ 


tom—Appointment of heir. : 
. Under Hindu Law it is only when an adoption in 
‘the Dattaka form takes place that the adopted son 
has the right of collateral succession. In the case of 
.acustomary or Kritrima adoption an adopted son 
succeeds ordinarily to the estate of-his adoptive 
, father, only-as the relationship botween tho two is 
purely a personal one. 
. Baijnath v. Shamboo Nath, 113 P. L. R. 1908; 53 P, 
: W. R. 1908, referred to, JIWAN Mar v. Jamna Das, 
-67 P. L. R. 1911 < - < 
——— ———Alienation-— Division by co- 
widows —Alienation by Will—Status of division. 

A. oxecuted a Will by which he divided his pro- 
perties into three shares, giving to the lst wife one 
‘share, 2nd wife another share, and the daughters of 
the 2nd wife a third share. The two wives made a 
division of the properties and in the partition-deed 
they inserted a provision that one should not question 
‘the alienation by the other by sale, gift, dc. The first 
wife made a Will by which she gave the properties to 
her brother. Ina suit to set aside the Will brought 
by the daughters as reversioners, it was contended 
that unless the right of survivorship which accrued to 
one co-widow on the death of the other, was present 
to the minds of the parties, they must not be intended 
to have given up such right and the words used only 
limited the kind of disposition that must remain un- 
questioned and did not include a disposition by Will: 

Held, that the words, used in the partition-deed 
woro wide enough to cover the case of disposition by 

Will also; 

Where the document provides that the widows 
h&voe no right of alienation without the consent of 
each other, it must bo presumed that the right of 
survivorship was present to their minds and must bo 
deemed to have been given up. 

Somathi Ammal v. Kupputhoyi Amma, 14 M. L. J. 
175, distinguished. PACHATHAMMAL v, ELUVAN CHETTY, 
2 M. W N. 311 

by father without consent 
of son, validity of—Alienalion questioned by a son’s 
son subsequently born. 

A joint Hindu family consisted of one R. and his 
two sons B. and 5. R. made a mortgage of the joint 
property to which S. gave no consent. 

Held, that the mortgage was invalid and ineffec- 
tual: and that it could be quostioned even by the 
sons of B. who were born subsequent to the mort- 


: gage. $ : $ 
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Kali Shanker v. Nawab Singh, 81 A. 507; 6A. L.J. 


. 762; 3 Ind. Cas. 909, referred to. 


Chattan Lal v. Jai Ram, 8 A. L. J.15; 8 Ind. Cas. 
721, distinguished. Torsi Rax v. BABY Lan, 8A. L. 
J. 788 908 
— ~Alienation—Widow—Conseni—Neat 
reversioner at date of alienation—Neat reversioner at 
date of widows death — Impeaching alienation— 
Estoppel. 


An alienation by a widow with the consent of the 
next reversioner at the time the alienation wng 
made, cannot be questioned by the person who 
happens to be the next reversioner at the timo of the 
widow’s death.” 

Bajrangi Singh v. Manokarnika Baksh Singh, 80 A. 
1,3 M. L. T.1;12 C. W. N. 74; 9 Bom. L. R. 1348, 
6 C. L. J. 768 ; 5 A. L. J. l; Rangappa Naik v. Kamti 
Naik, 31 M. 366; 18 M. L. J, 309; 3 M. L. T. 355, 
followed. 

The consent of the next reversioner cannot bo 
treated merely as evidence of legal necessity. 

Pilu Appa v. Babaji Naru, 34 B. 165; 11 Bom. L. R. 
1291; 4 Ind. Cas. 584, dissented from. _KUPPIER v. 
421 


—Debuttar property—Tat- 
ing absolute debuttar as secular property— Whether 
character of property changed. 





If a certain piece of land is really absolute debuttar 
the mere fact that the shebaits have chosen to divide 
it as if ib was secular, does not alter the true character 
of the land. 

The plaintiff and his brother wero originally shebait 


‘of a certain idol, and in execution of a decree the plain- 


tiff purchased his brother’s share in the property. He 
now sues to eject ihe defendant’s tenants in occupa- 
tion of the land: 
Held, that tho Court was bound to decide the ques- 
tion of the true character of the land becanso unless 
the plaintiff can establish his titlo to the pro- 
perty, the defendants were entitled to retain pos- 
session thereof. BHABATARAN Roy ~v. BEHARI 
LAL 2 ‘ 399 
— Family settlement—asrinor 

represented in the settlement—Right of minor to im. 
peach the settlement—Bona fides—Settlement ‘fair 
~and prudent—Compromise of doubtful claims — 
Absence of due inquiry into facts by minor's guardian, 


A family settlement ontered into on bohalf of a 
minor by a person who acted as his guardian, is 
binding on the minor if it was a compromiso of donbt-e 
ful claims and each sido hød material of some 
e contest, tho outcome 
of which might reasonably be thought doubtful and 
which a settlement enabled them legitimately to 
avoid. 

The mere fact that tho parties effected the settle- 
menl honestly is not conclusive of its binding 
character. z 

Where the lower Appellate Court found that tho 
minor’s guardian did not make duo inquiry into cer- 
tain circumstances forming the basis of tho settle- 
ment, and yet held that tho settlement was “fair ard 
prudent”: - 

Held, that the settlement was binding on tho 
minorand could not be avoided by him. Narnsa 
IYER t. Rama Iver, 9 M. L. T. 498 221 
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Guardianship of the person of a 
minor—Unfitness of the presumptive heir—Mother- 
in-law and father-in-law, priority as between, for 
guardianship of.a minor widowed daughter-in-law 








— Joint family—Acquisition of 
property while family is joint— Whether joint property 
or self-acquired—Presumption—Onus. 

Certain members of a joint Hindu family acquired 
property while the family was joint. They sub- 
sequently sued for a declaration that the property so 

- acquired was their self-acquired property: 

Held, that there was no presumption that the 
property .was self-acquired and the plaintiffs must 
show thatit was their self-acquired property. 


Hem Nath Rai v. Jankee Rai, A. W. N. (1905) 212; 
.2A. L. J..658; Shivgolam v. Baran, 1 B. L. R. 164, 
referred to. SARDAR SINGH v. BHOPAT SINGH. 124 


Debt due to the family— 
Suit by Manager for its enforcoment—Right to sue 
— Omission to implead the other `co-parceners— 
Maintainability of the suit 874 

—_ Joint family consisting of 
fathér and son—Payment of debt made to son—Dis- 
charge of debt. 














Where in the case of Hindu joint family con- 
sisting of a father and son, debts due to the family 
-are paid sometimes tothe father and sometimes 
‘to the son, the payment ofa debt tothe son would 
absolve the debtor from liability in respect of 
such debt. JAHANGIR v. GANDA Swan, 62 Pi L. R. 
“1911 838 
— — 3 manager of—Suit. to re- 

cover debt belonging to joint family—Necessary parties 
— Competency of the Manager to bring such a suit. 





The plaintiff, as manager and head of a Hindu joint 
family, sued to recoyer a debt due. by the defend- 
ant to the money-lending business belonging to the 
family. The debt was based upon. a pro-note exe- 
cuted by the defendant in favour of the plaintiff's 

_ uncle, who at the time was the head of the family. 
The defendant objected that the plaintiff alone could 
not maintain the suit: - 


Held, that as the head of the family, the plaintift 
“was competent to maintain the suit and that it was 
not necessary forthe other members of ‘the family 
to be joined as plaintiffs, although the Court had 
discretion to add them as defendants to enable it 
completely and effec(jvely. to adjudicate upon all tho 
questions involved in “the case. 


Kishen Pershad v. Har Narain Singh, 15 CO. W. N. 
321; 8 A. L. J. 256; 9 M. L. T. 343; 18.0. L. J: 345; 21 
M. L. J. 378; 9 Ind. Cas. 739 (È. C.), followed. 
:BISHAMBAR Naru v. INDARBASA, 14 O. 0.127 200 


Marriage expenses of male 
members—Charge on property. 











. Tho marriage expenses of the malo members of an 
‘undivided Hindu family are a legitimate charge on 
. he family property. 


Kameswara Sastry v. Veeracharlu, 20 M. T J. 855; 
8 Ind. Cas. 195, followed. ARUNACHADA ReDDY v. 
¢ ARUNACHALA’ REpoy `à 285 


INDIAN CASES. 


-11C0. W.N 


-referred to, 


J. 27 543 


„v. BISHUN NATH 
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——Joint family—Property purchased 
in the name of one member—Presumption as to its 
jointness. 

There can be no presumption in favour of a family 
having any joint proparty nor can it be -presumed 
that property found in the possession of any one 
member of a family is joint family property unless 
it is shown that the family as such ‘possessed at least 
some property. 

Ramraj Rai v. Salik Rai, A. W.N. (1899) 214; Hem 





. Nath Rai, v. Janki Rai, A. W. N. (1505) 212; Taruck 


Chander v. Jodheshur Chunder, 19 W. R. 178; 11 RB. 


I. Ri 198; Neel Kisto Deb v. Bur Chander Thakur, 12 
JM. L A. 523; 12 W. R. öl; 5B. L. R. 13(P. CO); 


Dhuram Das Pandey v. Shama Soondri Dibiah, 3 M. I. 
A. 229; 6 W. R. 43 (P. O.); Gobind Chunder v. Dourga 
Parshad, 22 W. R. 248; 14 B. L. R. 337; “Lakishman 
Mayaram v. Jamna ` Bai, 6 B. 225; Luwiman Rao v. 
Mallar Rao, 2 K. 60; 5 W. R. 67 (P. CO): Moolji Lalla 
v. Gokuldas Vulla,8 B. 154; Toolseedas Ludha v. 
Premji Tricumdas, 13 B. 61; Dwarka Das v.. Jamina 
Das, 13 B. L. R. 138; 9 Ind. Cas, 948, Jagmohamdas 
v. Alla Maria, 19 B. 838; Kunhia Lal v. Debi Dass. 
22 A. 141; Lal Bahadur v. Kanhaiya Lal, 29 A. 244, 
N. 417; 15 C. L J. 340; 4 A. LJ. 227; 2 M, 
L. J. 147; 17 M. L. J. 228; 9 Bom. L. R. 597 (P. C.); 
Raw KISHUN ae v, TANDA Mat, 8A. L. 


-Mibakshara —Sale in ewecu- 
tion of a decree on mortgage executed by father — 
Son not a party to the mortgage—Right of sows widow 

- to impeach the sale—Decree, execution of. 


. A Hindu joint family consisted of a father and 
four sons one of whom was aminor. The father 
executed a mortgage on the basis of which the 
mortgagee brought a suit for sale and obtained ao 
decree in execution of which the property was sold. 
The minor son died leaving a widow: 

Held, that it was not open tothe widow of the 
minor son to-say that her husband’s share could not 
be mortgaged by his father and could not pass te the 
auction-purchaser ata sale in execution of the mort- 
gage decree. Sonni v. Monan Kuar 228 


-———- property, presumption 
as to—Property purchased from joint funds—Joint 
family pr operty, existence of, necessary to raise pre- 
sumption as to jointness. 








In order to establish that property eo by;a 
member of a joint family ig joint family property, 
it must be shown either that it was acquired from @he 
common funds or that the family of which the pur- 
chaser is a member possessed joint property. 
Without such proof the presumption that the pro- 
perty is joint family property cannot arise, Gort 








—Joint property’ —Gist to 
daughter by father of ancestral immoveable property 
after her marriage. 


A gift of ancestral immoveable property by a Hindu 
father to his daughter, after the latter’s marriage, is 
valid. In making such a gift the father meroly dis- 
charges a moral obligation. 

Churman Sahw v. “Gopi Sahu, 37 C. 1; 130. wW. N. 


. 994; 10 C. L. J. 545; 1 Ind. Qas. 945, Ramasami Ayyar 


v. Vengidusamt Ayyar, 22 M. 113; Kudutamma y, 
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Narasimha Charlu, 17 M. L. J. 528; Kamakshi Ammal ` 


v. Chakrapani Chettiar, 30 M. 452; 17 M. L. J. 450; 
3 M. L. T. 28, distinguished. ANIVILLA SUNDARA- 
RAMAYYA 0. CHERLA SITAMMA, 9 M. L. T. 469; 2 M. W. 
N. 422 ; 21 M. L, J. 695 56 

— —— Maintenance —Principles in 
awarding maintenance to widow—Rate of main- 





tenance—Claim jor arrears —Demand unnecessary 


— Costs in maintenance suits. 

The amount which a Hindu widow is entitled to for 
her maintenance is an amount, which, in the opinion 
of the Court: would be required to enable her to live 
comfortably according to the standard of comfort 
obtaining in the community to which she belongs, 
regard being had to the extentofthe property out 
of which she is entitled to receive maintenance. 

No hard and fast rule can be laid down that she 
is entitled to a particular fraction of the income, 
although she could inno event claim more than 
the income of the share of the estate which her hus- 
band would have been entitled to, if a division had 
taken place during his life-time. 

_ A Hindu widow is entitled to arrears of main- 
tenance from the date of her husband’s death. No 
formal demand-is necessary, g : 

Arrears of maintenance may be refused to a Hindu 
widow only where the person liable to make the 
payment has justifiable grounds for inferring 

- that the claim was abandoned and had in consequence 


not set aside any portion of his annual income to` 


meet the claim. ; 

Raja Yarlugadda Mallikarjuna Prasadha Naidu v. 
Rajah Yerlaggadda Durga Prasada Naidu, 24 M, 147; 
27 l. A. 151, referred to. 

_A widow may waive her right to maintenance 
by living separately from her husband’s family, but 
‘the waiver cannot be inferred from the fact of sepa- 
rate residence alone. ` 
.- The object of a maintenance suit being to ascertain 
the liability of the family estate, the costs of such 
suit should ordinarily come out of the estate. , 

Where a lesser maintenance is allowed to the widow 
than was claimed by her, the defendant should not be 
allowed proportionate costs on the amount disallowed, 
unless the claim is exorbitant. RanGATHAYI v. NELLI 
Monusawmy, 2 M. W. N. 322; 9 M. L. T, 461; 21 M. 
L. J. 706 > : 110 

—to widow—Mitakshara— 

Partition among her husband’s co-parceners after suit 

for maintenance, how far affects claim jor maintien- 

ance—Claim, enforceability of, as against the whole 

undivided family. p7 
® The claimof a Hindu widow for maintenance as 
against the undivided family of her deceased husband 
is not affected by partition effected between ihe co- 
parceners of her husband after the institution of her 
suit. x 
The claim is enforceable against the whole un- 
dividgd family, i.e.. against all the co-parceners who 
can be traced to a common ancestor, and not against 
that’ branch of the family only to which the plaintiff's 
husband belonged. , 
* Hemangini Dasi v. Kedarath Kundu Chowdhury, I6 
C. 758; distingùished. 

Jayanti Subbiah’ v. Alamelu Mangamma, 27 M. 
45, explained and referred.to. SUBRAYULU CUHETIY 
v. KAMALAVALLI THAYARAMMA, 21 M. L. J. 493; 10 M: 
LTİ - 34 
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—Marriage-—Legitimacy—Jhabra 
- Rajputs not Kshattriyas—Karewa marriage between 
a Jhabra Rajput and a Tarkhant woman is valid— 
Burden of proof—Marriage between Kshatiriya and 
. a Tarkhani woman 152 


—— — Partition —Decree for partition 
—-Appeal pending—Doctrine of survivorship—Subse- 
quent change in the family—Decree wnaltered. 

` Where a decree for partition effects a sever- 
ance of the joint family this severance is not affect- 
ed by the subsequent filing of an appeal from the 
decree unless and untilit is reversed. Births or deaths 
afterwards supervening in'the family cannot alter the 
decree. 

Ordinarily, decrees which were right at the time 
they were passed are not varied by reason of events 
which subsequently happen. 

- Sakharam Mahadev Dange v. Hari Krishna Dange, 6 

B. 113, dissented from. 

Joy Narain Giri v. Grish'Ohunder Myti, 4 C. 434; 
5 I. A. 28; Appovier v. Rama Subba Aiyan, 11 M.I. 
A. 75; 8 W. R. 1; Chidambaram Chettiar v. Gauri 
Nachiar, 2 M. 83, referred to. : j 
_ Gorakala Kanakayya v. Janardana Padhi, 1 M. W. 
N. 841 at p. £44; 9 M. L. T. 64; 2L M. L. J. 31; 8 Ind. 
Cas. 736: Sangili v. Mookan. 16 M. 350, distinguished. 

Subbaraya Mudali v. Manika Mudali, 19 M. 345, 
followed. THANDAYUTHAPANI V. RAGUNATIIA, 2 M, W. 
N. 223; 21 M. L. J. 240; 9 M. L. T. 421 660 














— — Evidence Wneces« 
sary to prove—Presumption—Burden of proof—Parti- 

tion of part—Agreement to separate—Conduct of 

members—Statement in Will—Admissibility—Evi- 
_ dence Act (I of 1872), s. 32—Construction of docu- 
< ment—Use of technical terms of Hindu Law. 

There can be no partition without an intention to 
S may be 
satisfactorily proved by evidence of conduct, direct 
proof òf an intention to remain united will outweigh 
many acts which, though they may be more consistent 
with a state of partition, aro not entirely inconsistent 
with a state of union. 


It isopen toa family to effect partition of part 
only of the family property and leave- the remainder 
undivided. ` 

Muthusami Mudaliar v. Nallaku Lantha Mudaliar, 
18 M. 418 and Tottempudi Venkataratñam v. Tottempudi 
Sheshimma, 18 B. 611; Appovier v. Rama Subba Aiyar, 
11 M. I. A. 75;8 W. R. (P. C.) 1, relied upon. 
© Vaidyanath Aiyar v. Aiyasamy Aiyar, 32 M. 191; 
19 M. L. J. 94; 5 M. L. T. 49; 1 Ind, Cas. 408, dis- 


tinguished. ð 


-@An agreement to separath is sufficient to effect eè 


partition: actual division of the property is not 
necessary. . 


. Appovier v. Rama Subba Atyar, 11 M. I. A. 75; 
8 W.R.(P.C.) 1; Musammat Porbati v. Chaudri 
Naunilal, 11 Bom. L. R. 878; 6 A. L. J. 597; 5 M. L. T. 
427; 18 C. W. N. 987; 3 Ind. Cas. 195;.81 A. 412; 100. 
L. J. 121 and Balkishen Das v. Ram Narain Sahu, 30 
C. 788, relied upon. 

The question whether members of a joint Hindu 
family have separated or not is a question of fact to 
be decided according to the particular circumstances 
of each case. a - 
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` Where. an. estate was originally ancestral and be- 
longed to a joint Hindu family, the’ presumption is 
that it remains joint and he who alleges tho contrary 
must prove partition or acts of separation. = 

Musammat Cheetha v. Baboo Miheen Lal, 11 M. I. A. 
869, followed. -. ° 


Cesser of commensality, separate lodging, separate ` 


use of money for an apparently separate business and 
the conduct of the parties are all items of evidence 
which must be takeninto account and to which due 
weight must be attached. i 


Ganesh Dutt Thakoor v. Jewach Thakoorani, 31 C. 262; 
6 Bom. L. R. 1; 31 I. A. 10; 14 M.L.J. 1; 8 C, W. N. 146; 
Murari Vithoji v. Makund Shivaji Naik Golatkar, 15 B. 
201, referred to. 


A statement in the Will of a deceased co-parcener 
that he and his brothers were living, earning and 
holding property separately, isnot evidence of se- 
paration, as it is not admissible under any clause of 
section 32 of the Evidence Act, nor under any other 
section of the Act. 


Tattempudt Venkataratnam v. Tottempudi Shesh- 
amma, 27 M. 228, relied upon. 


Whena Hindu uses about himself or his property 
terms which have a special technical meaning in 
Hinda Law, he must, in the absence of ‘evidence to 
the contrary, be held to attach to those terms their 
special technical meaning. GOKALDAS v. CHANDIBAI, 
4 S. L. R. 225 9 


Partition—Onus probandi—Breach in 
the state of union—Preswmption—Rebuttal —Re-union 
— Proof. 


„According to Hindu Law, the person who alleges par- 
tition must prove it, because ‘once is a partition made.’ 
: If it is proved that there has been a breach in the stato 
of union, the law presumes that there has been a com- 
plete partition both as fo parties and property. The 
presumption in question continues until it is rebutted 
by proof of an agreement, which means proof of in- 
tention: on the part of some to remain united as be- 
fore and to confine the partition to the rest, or if the 
partition was intended to extend to the interest of all 
individually, there must be proof that some of them 
re-uuited, ANANDIBAI v. HARI SUBA Pat, 13 Bom. L. 
R. 287 | SII 
—— —— Partition effected* by award 
` of arbitrators —Partition between two branches of a 
family—Status of the members of each branch—Pre. 
. sumption—Separation of branches- not separation of 
individuals. ` 


eWhere by an award of arbitrators a partition 
was effected between tw®branches of a Hindu uf. 
divided family, and there was no provision, for enjoy- 
ment by the individual members of each branch ; 


Held, that though the branches were’ divided, the 
members of each branch remained undivided in 
status as between themselves. 











The separation of branches of a family does not 
imply the separation of the members of each 
branch. ; 


|” Balabua y. Rukmanibhai, 30 C. 725 at p. 736 and 
Ranganatha Row v. Narayanasawmi Naicker, 31 M. 482 
referred to. RAJARATHNASANI v, ANJI LAtTeni 1083 
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———Partition-deed—Sons: by diferent 
wives—Construction of partition-deed—Severance in 
interest as between the sons of second wife, 

A. had three sons; one by his first wife, and two 
by his second wife. He executed a Will by which 
he authorized his exccutors to effect a partition 
among his sons when the eldest of them attain- 
ed the age of majority. The executors did as they 
were dirceted. Properties were divided into three 
shares, one of which was allotted to the .eldest son, 
and two to the other two sons. The deed of se- 
paration provided (1) that if any property was left 
undivided, it should be divided into three. shares by 
the three parties and (2) that in future tho ‘parties 
shall have no connection in respect: of property except 
relationship: by blood: "te 

Held, that these provisions effected a severance in 
interest as betwoen the sons of the second wife also, 
though their property was kept together without any 
division, KomaLamBan AMAL ~v. KRISANASAMY 


. BHATTAR, 2 M. W. N. 310 


——Partnership—Joimt ~ family 
` trading firm—Power of representing frm—Manager. 
In the case of a joint Hindu family firm, the rights 
and liabilities of the partners cannot bo decided’ by 
exclusive reference to the Contract Act but must also 
be considered with reference to the general rules of 
Hindu Law which regulate the transactions of united 
families. ` 
Samalbhai v. Someshwar, 5 B. 38, followed. 


In the case of an ordinary partnership, the acts of 
each partner such as are necessary for, or are usually 
done in the conduct of the business, are binding on 
the co-partners. Bub- in the case of a Hindu joint 
family firm, the power of representing the firm is 
limited to the Manager or to adult members acting as 
Managers. 


Ramlal v. Lukhmichand, 1 B. H.C. R. App. 51; 
Sakorbai v. Maganlal,25 B. 206, followed. TOPANMAL 
v. Meycoomat, 4 S. L. R. 260 978 


———Succession —Daughter— Self- 
acquired property 819 


—— Occupancy holding — Snc- 
cession how governed — Son remaining joint with 








father ` 733 
—_—--~ —-— — Right of adopted son to suc- 
ceed collaterally 4 822 








Daughters sons inherit per 

capita. Las : S 9 
Daughter’s sons inherit their maternal grandfabher'g 
property per capita and not per stirpes.` LALOO v. 


Laroo 448 
Widow-— Absolute interest—Want 





of reversioners—No claim by Grown, 

The mere fact that there are no reversioncrs, oF that 
the Crown or other person, entitled to property on 
the death of a widow, does not claim it, cannot 
possibly give the widow an absolute interest in thae 
property, which she can bequeath by a Will. : 


Collector of Masulipatam v., ‘Cavaly Vencata 
Narainapah, 8 M. I. A: 500; 2 W. R. (P. C.) 59, 
referred to, JANARDAN PATHAK v. ANU RAM DATTA 
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Widow — Alienation of family pro- 
| perty—Suitby reversioners to set aside—Purchaser — 
eBurden of proof —Future necessity. 

Wherea Hindu widow sells her husband’s proper ty 
to a stranger, the burden of proving that the sale is 
binding on the reversioners rests on the purchaser 
andon “his failure to discharge such burden the pro- 
perty reveris to the estate. 

A widow is not entitled to mortgage her husbaad’s 
property and raise a loan not for her present use but 
to be kept in deposit with the lender, to be given to 
her from time’ to time so long as the amount may 
lastand she may have legitimate occasion for expen- 
diture in future. APPAJEE v. RAMACHARLU, 9 M. L. 
T, 807; 2 M. W, N. 267 676 


—— mama 

















perty—Purpose of paying off husband's debls—Inguiry 

by pirchaser—No inquiries made from alleged credi- 

tors—Whether inquiry sufficient. 
“A person dealing with a Hindu widow is bound to 
make bona fide inquiries into the necessities of the 
transaction and to honestly satisfy himself that it was 
in tho particular instance for the benefit of the 
estate. 

Hunooman Persaud Pandey v. Mundraj Koonweree, 
6 M. I. A. 395; 18 W. R. 81 note, relied upon. 

The defendant purchased froma Hindu widow a 
part of her husband’s property. The reason for the 
sale, as stated in the kobala, was the payment to B. 
her husband’s creditor. The defendant did not make 
any inquiries from B. as to the existence of the debt 
but satisfied himself with an ingniry from the widow 
as to the reason for the alienation. In a suit by the 
reversionera to recover possession of the property, ib 
was found that B. was not a creditor of the deceased 


- husband. 


Held, that the inquiry fell! short of that which is 
requirod of a purchaser and that the suit was rightly 
decreed. JANHABI t. BALBHADRA SUAR, 15 C. W. N. 
793 ; 350 
—Widow managing her husband's 

estate —Remaval— Qrant of Letters of Administration 

— Liability ta account. 

A Hindu widow js liable to removal from the man- 
agement of her husband’s estate if her conduct and 
management is such as to ondanger the estate; where 
she has obtained Letters of Administration to her hus- 
band’s estate, she becomes bound to the Court, apart 
from her position as widow, to account for failure to 
get in the estate. RAGHAVA HETTY V. THOYAMMAL, 
9M. L. T. 296 


—_— ——— Mortgage by widow—Decree 
on mortgage—Subsequent decree declaring mortgage 
to be honest transaction and evecuted sor legal neces- 
sity— Whether mortgage-decree binding upon rever- 
stoner—Appeal—Death ef appellant —Subdstitution of 
wrong@erson, whether affects respondents decree. 

A Hindu widow mortgaged cértain property which 
she inherited from her husband. The mortgagee 
obtained a decree against her precluding her from 
redeeming the mortgage. The widow appealed but 
died dering the pendency of the appeal. The present 
plaintiff and one J. applied to besubstitutcd, but the ap- 








. plication of the plaintiff was rejected and KA was sub- 


stituted, subsequently the appeal was dismissed. The 
plaintiff then brought a suit for the recovery of the 
property alleging that the mortgage was fraudulent 
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and executed without legal‘necassity. That suit was 
dismissed and the mortgaga was found to be an 


` honest transaction and executed for legal necessity. 


After that, the plaintiff brought this suit for 


` redemption: 


Held, that the plaintiff was bound by the mort- 
gage-decree obtained by the defendant against the 
widow, and that his suit must fail: 

Held, also, that thongh J. was a wrong person to 
represent the widow in the unsuccessful appeal, yot 
the present defendant cannot be deprived of the value 
of the decree he had obtained. GIRIJA SUNDARI DEBI 
v. KAWAS HANDRA Boss 3 


= ——— Widow —Payment by wife of hus- 
band's debt during his life-time—Foluntary payment 

— ife whether entitled to pay herself by sale of 

husband's property after his death — Proof that 
- husband or estate Liable to pay —Burden o} proof. 

The payment by a Hindu wife of her husband’s 
debt during his life-time must be considered, in tho 
absence of evidence to the contrary, as a voluntary 
payment, and will not support an alienation by the 
widow after her husband’s death of the estate which 
has descended to her from him, 

An obligation lies npon the purchaser to prove that 
the husband or his estate was bound to pay the 
money which was paid by his wife. BHAWANI KUNWAR 
v. HiMMAT BAHADUR, 16 C. W. N. 466; 13 C. L. J. 441; 
9 M. L. T. 465; 8 A. L. J. 474; 13 Bom. L. R. 384; 21 
M. L. J, 641; 33 A. 342 274 P.C. 


Power to make endowment. 

A Hindu widow has no power to make an endow- 
ment of her husband’s property except for purposes 
conducing to the spiritual welfaro of her husband. 
SOHAN BIBI v. HIRAN BIBI 























Property in possession of 
widow not as heir—Qualified estate ~Prescriptive 
title—Presumption— Practice. 

~ Itcannot be presumed that the possession of a 

fomale member of a Hindu family, who is not entitled 
to take as heir, is the possession of a qualified owner, 
and the party making such an assertion must prove 
that she took only the limited estate of a Hindu 
widow. 
Bapanayyat v. 
referred to. 
Where plaintiff sued toset aside an alienation by 
a widow, on the ground that he was the reversioner 
to the estate, and that the widow, having been in 
possession for 13 years, had acquired title by pres- 
crip 


Pedichalanayc, 9 M.-L. J. 33, 


Tia that the question of the widow’s acquisition 
of title ‘by prescription was a question of fact which 
it wasfor the plaintiff to prove, andthe High Court 
would not interfere with such a finding in second 
appeal. KUPPUSAWMY v. SRINIVASAIENGAR, 2 M. W. 
N. 314; 9 M, L. T. 415 63 





— Re-marriage — Guardian— 
Children by first husband—Removal from guardian- 
` ship—Hindu Widows’ Re-marriage Act (XV of 1856), 

ss. 2, 83—Discretion of Court —Wetfare of minor. 

There is nothing eithor jn the Hindu Law or in the 
statutory provisions on The subject which render it 
obligatory for a Court to remove a mother 
from the office of guardian of her infant children, 
merely becange she has re-married, 
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The fact that, in spite of her re-marriage, she is 
allowed to continue to act as guardian, plainly indi- 
cates that according to other civilised ` systems of 
jurisprudence, the appointment is not contrary to 
dictates of humanity or principles of universal justice. 
. Although it is discretionary with a Court to re- 
move a Hindu mother from the office of guardian 
of the children of her first marriage, upon her 
re-marriage, the exercise of such a discretion must 
be regulated from the point of view of the welfare 
of the infant concerned. GANGA PRASAD V. RAMASREY 
SHAHU, 15 O. W. N. 579; 18 O. L. J. 658 “69 
Widow—Residence, right of 

—Maintenance—Nature and extent of right—Pos- 

session of house for residence—Alienation, effect of. 

The right of residence of a Hindu widow isa right 
to a provision for residence and is included in her 
genoral right of maintenance. Like the -right of 
maintenance it is an equitable and not a legal right. 











Venkatammal v. Andyappa Chetti, 6 M. 130, dissent- ` 


ed from. 

Ramanandan v. Rangammal, 12 M. 260, referred to. 

Lakshman v. Satyabhamabai, 2 B. 494, relied 
upon. ; 

A widow’s residence does not imply a right of 
possession of the house or of tho part of the house 
she occupies; for the co-parceners may, from time 
to time, alter the provision ‚for residence in accord- 
ance with any change in the fortunes of the family, 
and may require her to reside in another house or 
another part of the same house. g 

Kakebai v. Khemchand, S. D. of the S. S. O. Vol. 
2 at p. 106, relied upon. 

The right of maintenance (including residence) is 
an equity binding on the conscience of the co- 
parceners, but it may be defeated by a bona fide 
alienation, that is, an alienation made for proper 
purposes as for the discharge of family debts or to 
satisfy claims enforceable against the whole family. 


Tt cannot be defcated by an alienation which is not’ 


so justified or which is merely a pretext to shuffle off 

the obligation of maintenance. In the case of an 

improper alienation, the right is enforceable against 
the transferee unless ho has taken for value and 
without notice of the right. 

Ramanandanv. Rangammal, 12 M. 260; Ram Kunwar 
v. Ram Dai, 22 A. 326, followed. THAWAR DAs v. 
vant, 4 S. L. R. 278 985 
— Will., See Winn. 

— —— Bequest to a class some of whom 
unborn—Bequest not void—Valid as to those born at 
testator’s death—Ceyistruction of documents—Eviglish 
rules not applicable. e 
Where there is a gift to a class, some of whom are 

or may be incapacitated from, taking because not 
born at the date of gift or testator’s death as the 
case :may be, and where there is no other objection 
to the gift, it should enure for the benefit of those 
members of the class who are capable of taking: 

Ram Lal Sett v. Kanai Lal Bett, 12 C. 663, approved, 

Leake v. Robinson, (1817) 2 Mer. 363 ; 16 R. R. 168, 
not followed. A 

Rules established in English Courts for construing 
English documents are wot as such applicable to 
transactions between natives of this country. BHAGA- 
BATI BARMANYA v. KALI CHARAN SINGH, 15 0. W.N. 
393; AM L. T. 411 ; 13 0. L. J. 434; 21 M. L. J. 887 ; 
8 A. L. J. 483; 13 Bow. L. R. 375 ; 38 O, 468 64] 
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WII — Settlement 








in favour of 


mother—Will by mother — Fraudulent Transfer— h 


Benami transaction. 2 

Tn 1896 one K. L. a well-to-do jeweller of Delhi, 
died leaving a son K. O. and a widow 9. and a daugh- 
ter, and hig ancestral business ina prosperous condi- 
tion valued at some lakhs of rupees. 

In 1898 K. C. purchased a block of house pro- 
perty in the name of his mother 3. for Rs. 18,000, 
and in 1902 he made a similar purchase in her 
name of other property for Rs. 12,000. Some years 
after his father’s death, K. C. entered on a highly 
speculative form of business and borrowed large.sums 
of: money. 

In 1902 K. C. was in serious straits. Later on, 
several decrees were passed against him and the 
house property purchased in 1898 and 1902 was 


attached. The mother oxecuted a Will in favour of 


C., wife of K. C., to whom she bequeathed the two pro- 
perties purchased in 1898 and 1902 and all other 
property inherited by her husband K. L. Objections 
wore preferred by C. to the attachments but they 
wore disallowed. She then filed the present suits for, 
inter alia, » declaration of her title to the attached 
properties and alleged that the purchases were made 
by S. with her own funds. It was pleaded that 
the purchases were fictitious, that the Will was 
a forgery and that the properties did not belong to 
the plaintiff: 

Held, that there was nothing unreasonable or sus- 
picious about the 1898 “transaction, for K. C. was 
not at that time seriously embarrassed. ‘Though 
the purchase was not made by S. with her own 
funds yet she was entitled to the property, for the 
arrangoment made by E. G. was a perfectly justifi- 
able one and it did not appear that it was made 
by him to defraud his creditors. But the 1902 pur- 
chase must be treated as one in fraud of creditors 
for K. C. was at that time much involved. 

Held, further, that the transactions were not 
benami. - | 

Bura Mal v. Bhagwan Das, 61 P. R. 1889, referred to. 

‘Held, also, that the genuineness of the Will was 
established and that it was not invalid as regards the 
properties in suit. That it was ineffectual in so far as 
it purported to deal with property other than the pro- 
perties purchased in tho name of the. testator S. but 
it was not on that account open to objection as regards 
the purchased property. 

Kanshi Ram v. Jiwanwn, 121 P: R. 1893; Isri Dutt 
Roer v: Hansbatti Koerain, 10 O. 324, (P. C.); 10 Tea. 
150; 13 C. L. R. 418, referred to. CNEMBELI v., NA- 
TIONAL BANK OF INDIA Lir., 62 P. L. R. 1911 647 


Hindu Widows’ Re-marriage Act 
(XV of 1856), SS. 2,3 69 


Hun di drawn in favour®of third perso in dis- 
charge of debt due on a pro-note—Conditional | dis- 
charge—Reccipt for the amount of hundi—Endorse- 
ment on tho pro-note—Presumption of conditional 
discharge b18 

Presentation for acceptance not obligatory — 

Dishonouring of hundi eleven days after presenta- 

tion—Liability of drawer | 13 

——Interest— Costs—Finding of fact by a Small 

Cause Court—Negotiable Instruments Act (XXVI of 

1881), s. 80—Provincial Small Cause Courts Act (IX 

of 1887), 5: 25, 
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In the absence of any cogent reason, a Court is 
pound under section 80 of Act XXVI of 1881 to award 
interest at 6 per cent. per annum on a Hundifrom the 
date of its execution to date of realization. 

* A judgment of a Small Cause Court disallowing 
without reasonable grounds costs to a successful party 
is against law. 

If there is no irregularity in the proceodings, a 
finding of fact by a Small Cause Court, arrived at 
after considering all the evidence in the case, 
cannot be interfered with on revision even if the 
Chief Court is able to arrive at a different conclusion. 
THAKAR SINGH v. ISHAR SINGH, 43 P. W. R. 1911; 113 
P. L. R. 1911. 847 
Husband and wife—Goods supplied to wife 

not approved of by husband—Liability of husband to 

pay for goods purchased by wife—Authority of wife, 
express or implied, to purchase goods—Goods con- 
cealed from husband, liability to pay the price of. 

The question in, this case was whether a husband 
was liable for the price of goods purchased by his 
wife from the plaintiff’s firm; it was found that 
the amount due for the goods exceeded the 
amount approved of by her husband; that bills for 
the amount approved by the husband were submitted 
monthly to him but he was never informed of the 
goods purchased in excess, nor wore bills for such ex- 
cess purchases submitted to him by the’plaintiff’s firm: 

Held, that although thegeneral principle is that a 
husband is liable to pay forthe price of house-hold 
goods purchased by the wife, yet it is subject to the 
condition that the goods so purchased are suitable to 
this situation in life and position in society and also 
to the condition that she is either expressly or im- 
pliedly authorized by her husband to purchase them. 

Where, therefore, it is found that the amount due 
for goods purchased exceeds the amount approved 
of by the husband and the fact of purchase 
is concealed from him and the plaintiff connives at 
such conceaiment, he must be taken to have known 
that he was selling goods in excessof the quantity 
which the husband had or would have approved and 
is, therefore, not entitled to a decree against the hus- 
band. Ram CHARAN v. VAN HaLTEREN 

Presumption that husband 

is the agent of the wife so long as they live together— 

Presumption rebuttable— Transfer of Property Act 

(IV of 1882), ss. 54, 100—Unregistered sale of land 

—Oharge. 

When a married couple are living together and the 
husband acts alone in dealing with the joint proper- 
ty, the presumption is that he is acting as the wife’s 

® agent in respect of her interest as well as his own. 

- But the presumption can be rebutted. 

Ma Shwe U. v. Ma Kyu, 3 L. B. R. 66; Soobramonian 
Chetty v. Ma Hnin Ye, P. J. L. B. 568, relied upon. 

A sale, whioh is invalid because of non-compliance 
with section 54 of the Transfer of Property Acè as 
to gegistration, does*hot operato to give the purchaser 
a charge for the amount of the sale price against the 
sellers’s estate. 

Section 100 of the Transfer of Property Act was 
never intended to indemnify people who endeavoured 
to get conveyances in Violation of the express pro- 
visions of law. > 

Pran Nath Sarkar v. Jadu Nath Saha, 32 C. 729; 9 
CO. W. N. 627, relied upon. Ma Lon Ma v. Me. Suwe 
Byv, 4 Bor. L. T, 115 919 
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Hypothecation—Non-poseessory hypothecation 
of moveables—Mortgage—Pledge—Principles of law 
governing hypothecation—Rights and remedies of 
hypothecatee—Foreclosure—Conditional sale—Subse- 
quent transferee—Notice — Registration. 


Neither the Transfer of Property Act nor the Indian 
Contract Act recognize the non-possessory hypothe- 
cation of moveables. 

Misri Lal v. Mozhar Hussain, 13 C. 262, relied 
upon. 

The rights and remedies of the parties to such a 
transaction must be regulated by the Courts accord- 
ing to general law of contract, subject to those prin- 
ciples of justice, equity and good conscienco govern- 
ing Courts in this country under the authority of the 
highest tribunal. 


A non-possessory hypothecation of moveables is a 
valid contract and should be recognized and enforced 
by the Courts. The rights of the hypothecatce sro 


-entirely tegulated by the terms of the contract bet- 


ween the parties. On default in payment of the 
debt, he can compel delivery of the property or obtain 
a decree for sale of the property, if so stipulated in 
the contract. If the property is simply hypothecated 
without any stipulation as to the manner in which it 
is to be dealt with, the only remedy open to the 
creditor is to obtain a money-decree declaring his lien 
on the property and his right to sell. 


As the term is understood in Indian Law, there 
can be no foreclosure decree, in respect of moveables. 
A contract for the conditional sale of goods ripens 
into a sale absolute so soon as the condition is ful- 
filled. 

The rights of a hypothecatce cannot be placed abovo 
those of a mortgagee without possession under an 
unregistered mortgage; nor should they be regarded 
The lien of a hypothecatee cannot be en- 
forced against subsequent transferees without notico 
of the hypothecation, who have taken in good faith 
and for value the hypothecated property from a 
transferor in actual possession thereof. 


Ifa subsequent transferee of moveable property 
has notice at the time of his transfer, that such 
property is already hypothecated to a particular per- 
son for a lawful debt, he must be held bound by such 
hypothecation to the same extent as his transferor. 
The notice must, however, be actual notice. 


A transferee is not put upon inquiry of any kind if 
there are circumstances which do not raise a reason- 
able presumption that the transferor in possession of 
the property has no right to make the proposed 
transfer, or that the property is already subject to 
some liability. S 


© A prior hypothecation ofM@moveable property with. 
out possession is not postponed to a subsequent trans- 
fer of such property by the person in possession 
thereof, if tho subsequent transforee has actual notico 
of such hypothecation at the time of the transfer. 

Pema v. Ganpat Rao, 2 C. P. L. R. 108; Bansidhar v. 
Sant Lal, 10 A. 133, relied upon. 


The registration of a transaction whoreby moveables 
are hypothecated without possession, is no notico, 
constructive or otherwise, of such transaction toa 
subsequent purchaser from the person in physical 
possession of the property. NANHUJI v, CHINNA, 7 
N. L. R. 72 869 
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Ilegal gratification 156 


Improvement-—Fforfeiture of rights on non; 


payment of revenue — Re-grant — Co-sharers — 
Rights inter se 694. 


—Structure on a plot in Abadi 
. 284 
Inam—Tirva— Right lo share in produce granted 
in inam—Government receiving money payment— 

Whether inamdar bound by commutation—A greement 

to receive revenue at olungu rates—Fivity—Reversion 

to division of produce. 

Where an inamdar is entitled, in respect of the 
inam to receive the tirva which the Government 
would be entitled to receive, it does not necessarily 
follow that because the Government has for a long 
term of years commutedits right to a share in the 
produce fora money payment, the inamdar is bound 
to do the same. ` 

Even where theinamdar agrees to the commutation 
of his share in produce at the olungu rate of the 
village,-this rate must not be looked upon as fixed for 
all time, it is open to the inamdar to revert either to 
division of produce or to commutation 
altered raté. SRINIVASAIENGAR V., SIVASUBRAMANIAM 
“Pinual, 21 M. L. J. 125; 9 M. L. T. 501 664 


Inherent power of Courùt-—Refund of 
money wrongly taken by Court 818 


Injunction restraining the riparian owner from 
erecting a dam across the river—Rights of such 
owners to the flow of water not absolute and exclu- 
sive but relative--Injunction allowable only so far 
as to stop the flow of the stream or canse material 
injury to the other owners 181 


— Snit against Secretary of State— 
Notice may be dispensed 639 


Plaintiff claiming possession—Injunc- 
tion against defendant restraining him from enjoy- 
ment of benefite—Injunction lacking precision. 

~ Pending an action ‘for possession, while the title 
is disputed and still finally undetermined, the de- 
fendant ought not to be restrained from con- 
tinuing in possession and from the ordinary natural 
use of the premises and the enjoyment of all 
benefits which flow from such possession. If, how- 
ever, the defendant should attempt to commit any 
act in the nature of waste, the Court will interfere by 
injunction to restrain him. 

An injunction so framed as to leave it open to 
the defendant to spend such portion of the income as 
might be needed for the management of the éstates 
ought not tobe granted, becauseit would be vague 
and indefinite and consequently valueless. KesHo 
PRASAD SINGH v. SRINIYAGA Prasan SINGH, 13 C. L.J 


394 56 


Insolvency Act.(1 1-12 Vict. C. 
S. 5— Meaning of Arh e Seh 


A. presented his petition at Rangoon for thé benefit 
of the provisions of the Insolvency Act describing 
himself as residing at No. 45 in 38th Street in Ran. 
goon, although six of his twelve creditors were resi- 
dents of places outside Rangoon and all his debtors 
were residents of Letpadan or Tharawa. 
pérty in his possession was in Letpadan Township 
and he admitted that he had been living and carrying 
on business at Letpadan for the fast 15 years and had 

“Game to Rangpon to file his schedule: ; É 





The pro- 
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Insolvency Act—concld. ` 


Held, that ithe Insolvency Commissioner at Rangoon 
had no jurisdiction to entertain the petition. 

In ve Tietkins, 1 B. L. O. C. 84; In re Ram Paul Singh 
8 ©. L. R. 14, relied upon. s 

In re De Momet, 21 C, 684, distinguished. 

Where none of the partners carry on business atb 
Rangoon, thepotition of a partner asking to be reliev- 
ed of partnership debts cannot be entertained by the 
Rangoon Court. ; 


In re Howard Bros, 11 B. L. R. 254, distinguished. 
SUBRAMONIAM Cuerty v. Picuar Rowtuer, 4 Bur, b. 


T. 81 786 
—#\- s. 47 792 


Inspection—Judgo not bound to record his view 
— Better procedure to record facts 914 





Insurance. See Lire Insurance. 


Interest — Conditional decree for possession— 
Vendor’s lien—Interest on purchase-money 








Exorbitant interesi\—Power of Court to ' 
reduce—Urgent need of money 





——High rate—Compound interest—Uncon- 
scionable bargain—Undue influence o} 





14 
847 


~ Mortgage—Conditional decree for sale or 
foreclosure—Interest subsequent to the date fixed 
~~ Court rate only allowed 695 


846 


on pro-note—Pro-note silent about rate 


High rate—Unconscionable bargain 


—— Hundi 








—— Mortgagee’s right to interest- 





—Refund of money wrongly takon from 


Court 818 


Enhanced rate of interest to be paid from the 
date of execution of bond under certain circumstances 
— Penalty —Penal enhanced rate not to be disallowed 
entirely—Reasonable compensation to be allowed— 
Contract Act (IX of 1872), s. 74. 


A mortgage-deed provided that interest was to be 
paid at the rate of 11 annas per cent. per month, but 
if the interest for any year were not paid the interest 
on the entire amount due should: be paid at the rato 
of 13 annas 4 pies per cent. per mensem instead of 11 
annas from the date of the execution of the mortgage- 
deed: 

Held, that the agreement to pay enhanced rate ofe 
interest was penal, but that the enhanced interest 
would not to be disallowed altogether,—a reasonable 
portion of it might be allowed by way of compensa- 
tion. 

Sunder Koer v. Rai Sham Kishen, 34 O. 150; 4 A. L. 
T. 109; 11 O. W. N. 249; 5 C. L. P-106; 17 M. L. J 43; 
9 Bom. L. R. 304; 2 M. L. T.75, referred to. KHUNNI 
LAL v. KALIMUDDIN 72 


Interpretation of StatuteS—Grammati-; 
cal construction—Manifest contradiction of purpose 


87 


Punctuation, inference from 














ie ee, 





Words judicially construed 
49 


za 


Vogl. x] 
Issues, framing of—Practice of. - 


Issues should be confined to questions of law arising 
on the pleadings and to such questions of fact as it 
would be necessary for the Judge to frame for decision 

epy Jury in a Jury-trial ab Nis Pirus in England. 

The practice of raising a number of issues which do 
not state the main question in the suit but only 
various subsidiary matters-of fact upon which do 
not agree the parties, condemned. WEST END 

WATCH Co., v. Berna Warcu Co., 13 Bom. L. R. 
212 ; < 805 
Jote, meaning of 431 


Joinder of causes of action and parties—Suit for 
possession as heir—Impleading of different’ alienees 
in one suit—Trial of separate issues—Interlocutory 
judgments—Practice—Amendment of plaint. 

In a suit for possession by inheritance, the plaintiff 
can in one suit attack several alienations made at 

“ different times in respect of various portions -of pro- 
perty by a deceased owner in favour of different 
persons. There is no misjoinder of parties or causes 
of action by including all the alienees in one suit. 

Musammat Gopal Devi v. Jai Narain, 1 P. R. 1905; 
83 P. L. R. 1905, Umabat v. Vithal Vasudev, 33 B. 
293; 11 Bom. L. R. 34; 5M. L.T. 230; 1 Ind. 120; 
Ballabh Rai v: Gopal Lal Singh, 6 Ind. Cas. 577; 
Fazal Hussein v, Amir Haidar, 9 Ind. Cas. 588, fol- 
lowed. ' - 

Where several alienees have been impleaded as 
defendants, the dificulties arising from variety of 
defences can ‘be cured by successive trial of the 
issues separately affecting different defendants. Inter- 


locutory judgments may, if the plaintiff succeeds, - 


be given against different defendants as their cases 
are disposed of, final judgment forthe possession of 
the whole property being reserved till the conclusion 
of the trial of the whole case. The plaintiff should 
not be compelled to bring a separate suit against 
each defendant. 

Umabai v. Vithal Vasudev, 33 B. 293, 11 Bom.-L, R. 


34; 5 M. L. T. 230; 1 Ind. Cas. 120, followed. css 


Musammat Gopal Devi v. Jai Narain, 1 P. -R. 1905 : 
83 P. L. R. 1905, not approved. TUFAIL MAHOMED vV. 
Hira SINGH, 167 P. L. R. 1911; 120 P. W. R. Tig 
Joint creditors— Payment to one of jointcredi- 
© tors—Whether operates asa discharge of the debt — 

Payment to one in fraud of the rest—Whether valid 

discharge—Hindu Law—Joint family—Debt due to 

the famaly—Suit by Manager for its enforcement— 

Right to swe—Omission to implead the other co- 

parceners—Maintainability of the suit. 

e Assuming that payment: to one of several joint 
creditors operates in law as a payment toall, the rule 
will not apply where the payment is made fraudulent- 
ly to one of the creditors and not for the benefit 
of all. > < 

Batkuntanath Chakrabati v. Hara Lal Pal Chowdhry, 
18 C., L. J. 284; 9 Ind Cas. 116; Veerasawmy Naicker 
v. [Brahamsa Rowther, 19 M. L. J. 221; 5 M. L. T. 
209; 1 Ind. Cas. 200; Piercy v. Fynny, L. R. 12 Eq. 
69; 40 L. J. Ch. 404; 19 W. R. 710, referred to. 

e Quære:—Whether payment to one of several joint 
oreditors is a valid payment to all? - 3 

Barbar Maran v. Rammanna Gounden, 20 M. 461, 
doubted. 

_ Veerasawmt Naicker v. Ibrahamsa Rowther, 19 M. L. 

J. 221; 5 M. L. T. 209; 1 Ind. Cas. 200; Ramasawmi v, 

e Muniandi, 20 M. L. J. 709; 7 M. L. T, 253; IM. W. 
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Joint creditors-—conold. i 


N. 550; 5 Ind. Cas, 343; Ramasawmy Chetti v, Manikka 
Mudeley, 9 M. L. J. 155; Hussainara Begam y. Rahm. 
unnissa Begam, 18 C. L.J. 3; 8 Ind. Cas. 887 and 
Adaikalam Chetty v. Marimuthu, 22 M. 326; refer- 
red to. 

Where a debt is due and owing toa joint Hindu 
family, the Manager of tho family can sue for its en- 
forcement without joining the other members ag 
parties. 

Kishen Pershad v. Har Narain Singh, 16 C. W. N. 
321, 21 M. L. J. 378; 8 A. L. J. 256; 9 M. L. T. 313; 13 
C. L. J. 345; 9 Ind. Cas. 789, followed. 

Authorities on the subjects reviewed and discussed. 
SHEIKH IBRAHIM v. RAMA Aryar, 21 M. L. J. 508; 2 M. 
W. N. 442 874 


Joint decree—Joint appeal—One of the appel- 
lants dying during pendency of appeal—Representa- 
tive of deceased not brought on record—Abatement— 
Civil Procedure Code (Act XIV of 1882), s. 54, 
Where several defendants jointly appeal against a 

joint decree, to which section 544 of the Code of Civil- 

Procedure, 1882, applies, the death of one of such’ 

appellants, if no legal representative of the deceased 

appellant is brought on the record within limitation, 
can only have theeffect of causing the appeal to abate 
so far as the deceased appellant is concerned. It can- 
not have the effect of causing the appealasa whole 
to abate. ; 
Ram ewak v. Lambar Pande, 25 A. 27, followed. 
Kamla Pat v. Baldeo, 22 A. 222, disapproved and 
overruled. Ras Lat v. DEBI SINGH 27 








-— Joint property of judgment-debdtors 
sold in execution—One of the judgment-debtors de- 
positing morey to set aside sale—Civil Procedure 
Code (Act XIV of 1882), s. 810 A—Sale set aside 
—Swit for contribution—Contract Act (IX of 1872), 
s. 69—Re-imbursement—To what extent— Whether 
contribution can lie in respect of 5 per cent. deposit 
and costs in making application under s.310 A. 

One M. had a decree against D. and P. In-execution 
of that decree certain property of the judgment- 
debtors was attached and sold. After the sale, D. 
made an application under section 310A of the 
Code of Civil Procedure, 1882, to have tho sale set 
aside and deposited the requisite amount of money ` 
under that section. The sale was set aside, whereupon 
D. instituted the suit for contribution against P. He 
included in his claim not only the amount of the 
decree but also 5 per cent. deposit made under section 
310A and also the costs of the application under 
that section: : 

Held, that the deposit made by D, in this case woe 
not voluntary or gratuitous,gthat he was, therefore, 
entitled to be re-imbursed under section 69 of the 
Contract Actfor the payment which he made for 
P., but that he was not entitled to claim any portion’ 
of the 5 per cent. deposit which he was required to 
make under section 310 A, inasmuch as that deposit 
was made for his own benefit cnly. There was no 
obligation on the defendants to pay that amount as 
they did not want to have the sale of their property 
set aside. For the same reason, the plaintiff was not 
entitled to a share of the costs of the applicatiow 
under section 310 A. 

Yagambal Boyee Ammanee Ammal v. Nania Pillai 
Markayar, 33 M. 15, 8 Ind, Cas. 110; 6 M.L. T, 162; 
19 M. L. J. 489, not followed. 
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Joint decree—concld. 


Fatima Khatun 
Chowdhry, 12 M. I. A, 63; 1 B.L. R. (P.C.) 21; 10 
W. R. (P.C.) 29, Dulichand v. Ramkishen Singh, 70. 
648; Ram Tuhul Singh v. Biseswar. Lal Sahoo, 2 I. A. 
181; 33 W. R. 305; 15 B. L. R. 208, Suchand Ghosal v. 
Balram Mardana, 38 O. 1; 140. W. N. 945; 12 ©. L. 
J. 566; 6 Ind, Cas. 810, referred to. Dori LAL v. PATTI 
Ram, BA. L. J. 622 458 
Joint trial of Jury and non-jury cases—Asses- 

sors selected for the non-jury case from out of the 

Jary— Illegality 28 
Judicial proceeding. See ORIMINAL PRO- 

CEDURE Cops, 8. 4/76. y 
Judgment based on materials not evidence—Per- 
~ sonal knowledge of Judge —Validity of judgment. 

A judgment based on materials which are not 
evidence and which have been improperly admitted, or 
on the personal knowledge of the Judge, is wrong in 


Jaw and invalid. 
Vallabha v. Madusudanam, 12 M. 495, referred to. 
DURGA Prosan Sineu v. Raw Dora, 880.152 955 


Jungie Lands— Title —Possession. 


In the case of Jungle lands, possession prima facie 
is with the person whose title is established. Priya 
Natu v. MAHENDRA KUMAR 376 


Jurisdiction. See SMALL Cause Court; SMALU 


. -Cause Stir. 


- —Īnvestment of compensation-money 
—Allowance of portion of money for repairs abso- 
lutely necessary—Ordinary repairs—Land A cguisi- 

` tion Judge—Jurisdiction to entertain application— 
Soparate suit not necessary 49 





an — —-— — Kidnapping committed in British 
territory and offence of shoe-beating committed in 
Nepal territory—Certificate granted by Political 
Officer in Nepal only in respect of kidnapping—Ma- 
gistrate convicts the accused under s. 355, Penal 
Code, only : 

___- —--— Porson living outside but carrying 
on business within jurisdiction of High Court 895 


Suit for dissolution of marriage— 
Parties residing within jurisdiction but separately 
— Reside or last resided together ” 487 








— Suit for redemption and for surplus 
profits—Account—Suit filed in Munsif’s Court— 
Amount decreed after taking account for a sum 
exceeding Rs. 1,009 402 


— Suit instituted in Court of Judicial 

eCommissioner—Defendant agriculturist and resid- 
ing within the jurisdicgjon of another Court—Objec- 
tion raised late—Return of plaint 9 











—_———= 





— 


Valuation of suit—Suit for declara- 
tion that adoption is invalid 8i 





- Civil Court's power to grant @ mort. 
gage decree in respect of land over which no person 
has a right created by Government grant ora land- 
holders right—Lower Burma Land and Revenue Act 
(II of 1876), ss. 55 (b) and 56.. - 

e A suit by mortgagee-for a deoree for the sale of 

land, over which no right has been created by a Gov- 

ernment grant or a landholder’s certificate, is barred 
by section 56 of the Lower Burma Land and Revenue 

Act read with section 55 proviso (b). 


——— 


INDIAN CASES, 


Chowdhrain v. Mahommed Jan 


[1911 


Jdurisdiction—contd. 


If a mortgagco of land, held under section 19 of the 
Land and Revenue Act and Chapter 1X of the Reve- 
nue Rules, wishes to enforce his mortgage, his rome- 
dy is to apply to the Revenue Authorities, All that, 
the Civil Court can give isa money decree. ARUNA- 
CHALLAM CHETTY v. VERRAPPA Cuptty, 4 Bor. Bi T. 
117 < j 
—— ——— Consent of parties cannot confer. 

Consent of parties cannot change the statutory 
value ofa suit, and thug determine the jurisdiction 
of a Court. PHEROZSHAW v. WaAGHJI KUVERJI, 13 
Bom. L. R. 1598 746 


Crime committed on High Sea—Ter- 
ritorial Waters—Jurisdiction within one marine 
league of the coast—Penal Code (Act XLV of 1860), 
ss. 2 to4—Limitation on the power of the Indian 
Ticgislature—Criminal Procedure Code (Act V of 
1898), s. 188—Meaning of the word ‘Territory’ in the 
first proviso to section—Whether Indian or English 
law applicable for the trial and punishment of such 
offences. 

Where a person commits the offence of murder 
on a British ship anchored opposite the mouth of the 
Ye river, in the Ahmerst District, and is convicted 
and sentenced to death by the Sessions Court of the 
Tennasserim Division: i 

Held, that the Tennasserim Sessions Judge has 
jurisdiction over the case, such jurisdiction having 
been conforred upon him by the Admiralty Offences 
Act, 1849, section 1, the Admiralty Jurisdiction Act, 
1860, section 1, and section 686 of the Merchant 
Shipping Act, 1894. 

A Court of Criminal Justice in British India deal- 
ing with a Native Indian subject of His Majesty 
for an offence alleged to have been committed by him 
on the high seas is bound to apply the provisions of 
the Indian Penal Code tothe uct or acts alleged 
against him. 

The word ‘territory’ used in the first proviso to 
section 188, Criminal Procedure Code, refers only to 
territories of any Native Prince or Chief in India, and 

~it cannot include the high seas since they are not 

part of the territories of any State. Po THAUNG v. 
Emperor, 5 L. B. R. 221; 4 Bor. L. T. 58 705 


——Private International law—Kuri chit 
conducted in British India—Foreigner a chit holder 
—Pledge of receipt in foreign territory—Sale of 
pledged interest by foreign Court — Valid. ~ 
A debt contracted and payable in British India 

was pledged in Travancore with its receipt. A decree 

for sale was obtained on the pledge and the debt 
was sold by auction by the Travancore Court in? 
pursuance of the decree: 

Held, that the sale was valid. D'CONTHA v. ASSAN 

Kuwau, 2 M, W. N. 249 6 


—— of Civil Court—Occupancy- 
holding — Mortgage — Frav@lulent relinquishment 
while question of mortgage sub judice—Void—Suit 
for declaration in Civil Court—Maintainable 573 




















= Power to interfere with 
Collector’s orders, apportioning embankment bas 





—-—— Suspension of archaka by 
trnstee—Right to suspend pending allegations of 
misconduct—Suspension without notice, whether 


valid 548 g 


Vol. XI 
~ Jurisdiction- concld. 


of Civil or Revenue 

Court—Partition suit regarding land—Question of 

title involved — Proper procedure — Punjab Land 

Revenue Act (XVII of 1887), Chap. IX, ss. 117, 158 

(avii). 

Al suit for the partition of land is cognizable only 
by a Reventie Court, notwithstanding that, upon the 
defendant’s plea, a question of title arises. In so far 
as the claim for partition is concerned, the jurisdic- 
* tion of a Civil Court is clearly excluded by law. 

A suit for partition must in the first instance be 
instituted in the Revenue Court and if that Court in 
iaking the pleas of the defendant, finds a question of 
title involved in the case, it may refer a party to the 
Civil Court for a decision on the question of title or 
it may resolve itself into a Civil Court and hear and 
decide that question. The function of a Civil Court 
in partition cases is simply to decide the question of 
title pure‘and simple. AUTAR SINGH V. SURAIN 











-— — Of Court to interfere with elec- 

tion as Mahant d 824 
Jury—Dnty of juries—Soundness and honesty of 

decision—How far they should expect troth from 

witnesses 929 
Karachi Port Trust Act (VI of 1886), 

„Sı 87—Bombay General Clauses Act (I of 1904)— 

‘Person’, meaning of —Limitation—Suit against —Port 

Trust for compensation— Conveyance from Wharf to 

Import-Yard ~ Liability of Board— ‘Carrier’, mean- 

ing of—Limitation Act (Act XV of 1877), Sch. IT, 

Art. 30, 

. The word “person” in section 87 of the. Karachi 

- Port Trust Act includes the Board as well as any 
officer or servant of the Board, and any person acting 
under the orders of the Board. 

Consequently, a suit brought against the Port Trust 
for anything done or purporting to have been done 
in pursuance of the Act must be brought within six 
months from the accrual of the cause of action. 

A carrier is one who is employed to carry goods 
for others for reward. It is essential that the con- 
veyance of goods should be for hire or reward, other- 
wise the person carrying is not technically a carrier. 

Where, for the convenience of storage till delivery to 
consignee, the Board of the Port Trust remove goods 
from the Wharf to their Import Yard and no fee is 
chargeable for such removal, such removal and ‘stor. 
age is merely part of the act of landing and delivery 
just as the removal from one part of the Wharf to 
another wonld be. ; 

The Board is not, therefore, acting as a carrier when 
taking goods to the Import Yard for delivery to the 
consignee and Article 80 of the Limitation Act ‘does 
not apply to a suit for compensation for damage done 
to the goods. Prag NARAIN v. KARACHI Port Trust, 
48. L. R. 236 ° 992 


Kidnapping. See Pena CODE, s. 368. 


LachesS—Suit filed with great delay—Custom— 
Hindu Law— Succession—Daughter — Self-ucquired 
property. 

A suit by the daughter of a deceased proprietor. 

" based on right of succession for possession of im- 

moveable property which the defendants, collaterals 

of -the - deceased, have held for 11} years, cannot 
be defeated merely on the ground of great delay in 
bringing it. : 


GENERAL INDEX. 


1071 


Laches—conold. 


Collaterals are not entitled under the Hindu Law or 
custom, to succeed to self-acquired property in the 
presence of a daughter. Boa Dirrı v. WARIAM SINGH, 
64 P. L. R. 1911 
Land, definition of 473 


Land Acquisition Act (lof 1894)— 
Compensation amount deposited in Court—Taken out 
by claimant—Reduction of amount in appeal—Refund 
of the ewcess amount—Interest—Inherent power of 
Court, 

Where a party has wrongly taken from the Court 
moneys deposited in Court by his opponent, that 
Court kas inherent power to enforce a refund of the 
amount with interest. 

Mookoond Lal Pal v. kuhomed Sami Meah, 14 C. 484 
at p. 486 and Govind Vaman v. Sakharam Ramchandra 
3 B. 42, at p. 43, referred to. COLLECTOR oF ARMED- 
ABAD v. LAvJI Mur, 18 Bom. L. R. 259; 85 B. 255 

8I8 

— ~S.32—Debnttar property, 

acquisition of—Investment of compensation-money— 

Allowance of portion of money for repairs absolutely 

_necessary—Ordinary repairs —Land Acquisition Judge 

—Jurisdiction to entertain application—Separate suit 

not necessary—Statutes, interpretation of—Words 

judicially construed, 

When debuitar land has been acquired, the pro- 
visions of section 32 of the Land Acquisition Act for 
investment of the compensation-money may be 
brought into operation. 

The terms of clause () of the section are compre- 
hensive enough to justify the application of a portion 
of the compensation-money to effect repairs absolutely 
essential for the preservation of the remainder of the 
property. 

Ordinary repairs are not payable out of capital 
moneys, they must be borne out of income; but the 
Court may authorize an expenditure in the nature of 
repairs for the preservation of the trust estate in cases 
amounting to salvage. And where there is a right of 
entry or a statutory power of sale, if repairs are not 
done, the compensation-money deposited in Court 
may, with the sanction, be applied for the purpose of 
repairs. í 

The Land Acquisition Judge has jurisdiction to deal 
with an-application by a shebait for a grant of morey 
for repairs. The shebait should not bring a suit in 
the Civil Court for the purpose, 

Procedure to be followed by the Judge in the matter 
suggested. 

When, words in a statute have beon judicially con- 
strued to have a certain meaning, and have Been 

è adopted by the Legislatu@ ina subsequent statutee 
in pari materia, they must be construed according to 
the sense in which they have been previously used 
although that sense may vary from the strict literal 
meaning of them. KAMINI DEBI, v. PROMOTHO NATH 
MOOKERJEER, 13 C. L. J. 597 


Landlord and Tenant—Agrcement embo- 
died in decree of Court—Relief against forfeiture 
—Granted in execution proceedings 746 

Decree for rent, effect of 
EN 363 

—e— —- Tization of rent of ordi- 

nary tenants-at-will—Fair occupation-rent where 

no rent previously paid — Compensation for use and 

occupation 2 
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Landlord and Tenant—contd. 


Lease—Term exceeding one 
year—Evidence—Not admissible without registra- 
tion—Whether admissible to prove present demise 
—Relation of landlord and tenant 892 


——Suit for rent—Plea of im- 

proper patta—Question of title—Trial of suits and 
. trial of issues—Explicit findings on issues necessary 
. to operate as res judicata ; 





























— 


i Tenant losing Government 
water 676 


Agreement by tenant not to 
take compensation for improvements made without 
consent of the zemindar—Illegality—Agra Tenancy 
Act (II of 1901), ss. 40, 90—Agreement to pay enhanc- 
ed rate— Distinct promises for the same consideration 
—One of them illegal, effect of —Cess—Hssentials to 
be proved, 

An agreement between a tenant and a landlord 

whereby the former undertook not to make any im- 











provements without the consent of the zemindar and. 


provided that if he did make any improvement, he 


`~ weuld not be entitled to any compensation at the 


time of ejectment, is illegal and unenforceable at law. 

An agreement by a tenant to pay an enhanced rate 
ofrent is not illegal unless there has been a legal 
enhancement within 10 years of the agreement, 

- If several distinct promises are made for one and 
the same consideration and ifone or more of them 
be such as the law will not enforce, this will not of it- 
self prevent the rest from being enforced, 

In order tu show thata condition in an agreement 
as to a certain payment is of the nature of a cess 
which should not be recognized, it must not only 
be shown that the condition referred to relates to 
the. payment which comes within the definition 
of a cess but it should also be shown that the payment 
of this nature has not been recognized by the Settle- 
ment Officer. BHOLA v. MOHAMMAD RAHMAN KHAN | 

465 

—— — Amount payable out of rent 

to third person by tenant under assignment —Nature 

of amount— Whether rent or not—Res judicata— 

Issue on disputed point in rent suit—Purchase of 

share in permanent transferable tenure—Declaration 

of right of purchaser by setting aside sale in execu- 
tion of decree to which he was no party. 


~ A suit by a landlord against a ‘tenant for a certain 
sum of money payable by him out of the rent to a 
third person under assignment, is one for rent and 
not for damages. - 

When an issue has' been raised on a disputed point 


ea a suit for rent, and ha& been heard and finally 


decided, the decision operates as res judicatt ina 
subsequent suit. 

Ekabbar Sheikh v. Hara Bewah, 8 Ind. Cas. 660; 13 
C. L. J. 1; 15 ©. W. N. 885; and Hara Chandra Bairagi 
v. Bipin Behary Das, 6 Ind. Cas. 860; 13 C. L. J. 38, 
referred to. z 4 

A person who has purchased a share ina permanent 
transferable tenure is entitled to a declaration of his 
right to that share and for possession of the same 
afte® setting aside a sale held in execution of a decree 
to which he was not made a party. 

- Mohesh Chunder Ghose’ v. Sarodh Prasad Singh, 21 
O, 433, referred to. KALI Romar v. BIDHU BHUSHAN 
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Landlord and Tenant—contd. 








___ Decree for rent— Sale of 

- tenure—Suwit for rent for intermediate pertod— 

Personal liability of tenant—Estate in the: hands of 

, executor — Hxecutor’s personal liability — Personal 
liability of beneficiaries 


‘A rent-deoree was obtained for the period ending 
with May 1310. In execution the tenure was sold 
and the sale confirmed in Baisakh 1812. The land- 
lord now sues to recover the rent which accrued due 
between Falgoon 1310 and before the confirmation of 
the sale in Baishak 1312. The tenure was during the 
period vested in certain executors: / 

Held, that as the property has been sold, the land- 
lord can obtain only a personal decree against the 
tenants, and as the property was vested in the 
executors, they are personally liable and not the 
beneficiaries who would ultimately be entitled to the ` 
property if anything remained to be distributed. 
Buoy CHAND v. PARBATI CHARAN 5560 


- ——Distraint—Evidence — Ten- 
ancy n one year—No proof of tenancy in another 
year-—Res judicata. 


Before a landlord can be held entitled to distraing 
he must show that the relation of landlord and tenant 
existed between him and the opposite party during 
the years in respect of the rent of which the dis- 
traint was made. 5 
. The fact that a person was a tenant in one year 
would not, as a matter of course, show that he was 
also tenant in another year. Tora Ram v. Man SINGH 











Encroachment by tenant’ on 
landlord’s lands not included in the lease—Prescrip- 
tion—Landlord’s knowledge of encroachment, whether, 
necessary, i 3 
The true presumption as to encroachments made 

by a tenant, during his tenancy, upon the adjoining 

lands of his landlords is that the lands so encroached 
upon are added to the tenure and form part thereof. 
for the benefit of the tenant so long as the original 
holding continues and afterwards for the benefit of 
his landlord, unless it clearly appears by some act 
done at the time that the tenant made the encroach- _ 
ment for his own benefit. 

In such a case the tenant trespasser is not bound 
to prove that his trespass was known to the land- 
lord. ` 

Gooroodas Roy v. Issur Chunder Bose, 22 W, R. 246; 
Ishan Chandra Mitter v, Raja Ramaranjan Chakarbutty 
20. L. J. 125 and Moidin Saiba v. Nagappa, 7 B. 96, 
approved. 

Mali Ahmad Chowdry v. Tota Meah Chowdhry, 81 0 
397, explained. 

Krishna Govind Jamadar v. Banka Behari Shah, 18 
C. W. N. 698; 4 Ind. Css. 526; Prohlad Teor v. Kedar 
Nath Bose, 25 C. 302, distinguished. MUTHURAKU 
THEVAN v. ROBERT GORDEN ORR., 21 M. L. J. 615, fo 
M. L. T. 12 575 


Lease — Ambiguous clause 
—Status of tenant, determination of —Surrownding 














. eweumstances—Conduct of parties—Origin of ten- 


ancy. 

In determining the status ofa tenant, the Court 
should not confine its attention solely to an 
ambiguous clause of the lease, but should also have 
recourse to evidence of the, Surrounding circum- 
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Landlord and Tenant—oontd. 


stances and the subsequent conduct of the parties in 
regard to the aubject-matter of the lease, and should 

e consider the origin of the tenancy. 
‘Mohesh Jha y. Manbharan Mia, 5 C.L. 5. 522, 


relied upon. MIDNAPORE ZeMINDARY Co. LD. v. BAMA- 


PADA Roy, 18 0. L. J. 435 
~—————Morigage-decree by landlord 

—Purchase by third party in execution —Rent-decree 

by landlord—Purchase by landlord in execution of 

. rent-decree—Priovity of title—Estoppel—Bengal Ten- 

- ancy Act (VIII of 1885), Sch. II, art. 3—Limitation 

- —Possession of landlord after purchase in execution 

- of rent-decree—Period of limitation for swit by tenant 

Jor recovery of possession. > 

- P, as shebait sued A. a tenant on a mortgage. On 
the day this suit was instituted;sall the shebnits, 
including P., sued A. for rent. P. obtained 8 
decree on his mortgage, advertised it for sale 
and :the plaintiff purchased the holding at the 
auction. Subsequently execution was taken out 
of the rent-décree and the shebait landlords them- 
selves purchased the holding. The plaintiff sued the 
landlords for possession. The son of P. defended 
the suit: 

Held, that, ordinarily the purchase at the rent- 
decrée sale would be entitled to preference over the 
morteage-decreea sale; bub as P. advertised the 
holding for sale in execution of his own mortgage- 
decree when he knew all the time that the interest 
passing at the sale was valueless, as it could be put 
an end to by the sale in excention of the rent-decree, 
the plaintiff should be given priority, andthe son of 
P. should be held estopped by the conduct of his 
father from claiming that his purchase should 
prevail. 

- When the whole body of landlords obtain a proper 
rent-decree and purchase the holding in execution 
and dispossess the tenant, the special law of limi- 
tation contained in Article 3 of Schedule III ‘of 
the Bengal Tenancy Act applies. Satis CHANDRA 
Guoss v. PUTU MALLIK 








— 


—— m 





7 Non-transferable occupancy- 
holding—Mortgage of holding — Subsequent sale of 
holding in ewecution of rent-decreé obtained by co- 
. sharer landlord—Subsequent private sale—Title— 


. Right of auctisn-puřchaser to dispute transferability 


of holding. 

A non-transferable occupancy-holding was mort- 
gaged to plaintif. Defendant No. 1, a co-sharer 
landlord, subsequently purchased in execution of a 
money-decree for rent, the interest of some only of 
the tenants. After that the tenants sold the holding 
to the plaintiff, the mortgagee. Tho plaintiff sued to 
recover possession: < 

Held, that the defendant No.1 purchased only the 
right, title, and interest of the judgment-debtors 
whose representative go was, and that he could not 
raisesthe question of the transferability of the holding 
which could not have been raised by the tenants. 
KAILASH COHANDRA v. Akwoy Narain Sow 3 
Non-transferable occupancy- 














*- holding—Sale in ewecution—Decree for share of rent’ 


by co-sharer landlord—Sale whether irregular or 
null— Legality of transaction—Law as understood 
aihen transaction took place. 

usférable ocoupancy-holding cannot be 







for his share only. 
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Bhivam Ali Sheikh Sikdar v. Gopi Kanth Shaha, 24 
C. 355; 1 C. W. N. 396 and Sadagar Sircar v. Krishna 
Chandra Nath, 26 C. 937 ; 3 C. W. N. 742, referred to. 


_ But ifa sale ia execution of a decree by one of 
several joint landlords for his share of the rent, takes 


place in fact, itis not necessarily a nullity butis. 


merely irregular and till the sale has been success. 
fully impeached by- appropriate proceedings in 
execution, it must be treated as a valid sale and 
cannot be sat aside by a separate suit. 


_ Durga Charan Mandal v. Kali Prosama Sarkar, 26 


G. 727;3 0. W. N. 686; Sheikh Murullah v. Sheikh 
Burullah, 9 C. W. N. 972 and Ashutosh Sikdar vy, 
Behari Lal Kirtania, 35 0. 6L; 11 0. W. N. 1011; 6 C. 
L. J. 320, referred to. Kuona BAKHSH V. BADER Pra- 
MANIK ` 











Pattahs — Stipulation for 
increased rent for cultivation of dry lands with wet 
crops by means of Government water, whether en- 
forceable—Madras Rent Recovery Act (Mad, FHI of 
1865), s. 11. 


A stipulation in a muchilika executed by a tenant 
to his landlord for payment of n special rent for 
cultivating dry lands with wet crops by means of a 
channel constructed and maintained by Government, 
ig not supported by any consideration and is unen- 
forceable. 


There is no obligation on the part of the tenant 
in such a case to pay higher rentas the improvement 
was not made by the landlord; nor was he required to 
make any additional payment to Government. The 
landlord cannot, therefore, apply to the Collector, 
under section 11 of the Madras Rent Recovery Act, to 
enhance the rent payable by his tenants. 


Suppu Pilay v. Nagaya, 31 M.19;3 M. L. T. 103; 
17 M. L. J. 511 and S. A. Nos. 1121 to 1125 of 1908, 
distinguished. 


The proviso to section 11 of the Madras Rent 
Recovery Acé precludes a landlord from enhancing 
rent except under the conditions laid down by that 
section. 


Vencatagiri Rajah v. Pichana, 9 M 27; Fischer v. 
Kamakshi Pillai, 2L M. 187; Qopalsawmi Chettiar v. 
Fischer, 23 M. 328; 15 M. L. J. 14; Armugam Chetty v. 
Raja Jagaveera Rama Vencateswara Ettappa, 28 M. 444; 
15 M.L.J. 292; Suppa Pillai v. Nagayasawmi Thambichi 
Naicker, #1 M. 19; 3 M. L. T. 103; 17 M. L, J. 511 and 


< Paramasawmi v. Pusala Thevan, 20 M. L. J. 142; $ 


Iga. Cas. 911, referred to. ` g ; 
Assuming that a landlord is entitled to claim 


varam under the sharing system in the absence of: 


the said stipulation in the muchilika, if any rent 
under the sharing system was higher than the money 
rent paid by tenants under the terms of the muchi- 
tika, that would be an enhancement of rent under 
section 11 of the Rent Recovery Act. 


A stipulation ina pattah that the tenant should 
relinquish the right of cultivation, if he cultivate? 
dry lands with wet crops without the landlord’s 
permission, is penal an@ cannot be enforced. 


Appa Rau v. Ratnam, 13 M. 258, followed. MALIKAR- 


JUNA PRASADA v. VEMULAPALLI SUBBAYA, 2 M. W.N. 


315; 9 M. L. T. 443 
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Plot in abadi — Right of an 
agriculturist tenant to build wpon—Agra Tenancy 
Act UT of 1901), s. 4 (12)—Improvement. 

An agriculturist tenant has no right to build a shed 
upon a plot of land in the abadi without the per- 
mission of the ` zemindar although he has been 
throwing rubbish over it for along time. 

-A structure built on a plot of land within the 
abadi isnot an improvement within the definition of 
the word in section 4 (12) of tho Tenancy Aob. JAGAN- 
NATH v, GURDYAL SINGH 284 


—————Right of suit—Plaintiffs co- 
sharers— Arrangement to collect rent separately —Sub- 
sequent joint suit for rent, whether maintainable. 

- Plaintiffs, co-sharer landlords, who by an arrange- 
ment with the tenants used to collect their shares of 
the rent separately and had in previous years brought 
separate suits, are competent to.sue jointly for 
the total amount of demands due to them although 
they may relate to different periods. 

» Pramada Nath Roy v, Ramani Kanta Roy, 35 C. 
831; 12 O. W. N. 249; 10 Bom. L. R. 66; 7 CO. L. J. 
139; 3 M. L. T. 151; 18 M. L. J. 43, referred to. 
BHOLANATH V. BELCHAMBERS 891 
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Suit by landlord against 
tenant for certain sum payable by him out of rent to 





_third person by assigninent——Whether such suit 1s for 


rent or damages— Alternative right, 

The ageregate rent for a lease was fixed at Rs. 970, 
out of which the tenant undertook to pay to the 
superior landlord of his lessor Rs. 470, and the 
remainder Rs. 500 direct to the lessor. The tenant 
undertook to obtain receipts for the sum of Rs. 470 
and make them over to his lessor and then to get 
receipts from the latter: 


Heid, that the whole of the sam, Rs. 970, represent- ' 


ed the rent payable for the tenancy. 

“When a tenant fails to pay the sum which 
he undertook. to pay to the landlord of the 
lessor, if upon the terms of the contract such sum 
may be rightly treated as rent, ib is open to the lessor 
either to recover it as rent or to institute a suit for 
damages for breach of contract. If the lessor chooso 
to treat it as rent, he hasto commence his action 
within the period of limitation prescribed by the 
Bengal Tenancy Act, and the decree which he obtaius 
may be enforced against the tenure with the results 
mentioned in the Act. If, on the other hand, he 
brings a suit for damages for breach of covenant in 
the contract of tenancy, though he obtainsa longer 
ySriod of time for purposes of limitation, the decree 
which he secures is a peygonal decree in execution 
which the right, title, and interest merely of the 
judgment-debtor in the property can be sold. 

Z The mero fact that the lessor adopted one of tho 


Courses in a previous litigation does not debar him’ 


from following a different and alternative course in 
2 subsequent litigation. BANKU BEHARI SIKDAR v. 
GOPAL CHANDRA NEOGY 406 
Surrender — Holding under 
. mortgage—Landlord’s right to redeem. 

“ The defendant No. 2 was a tenant witha right of 
occupancy-holding land under the” plaintiffs. He 
mortgaged his holding to @fendant No.1 with 














e possession and aflerwards surrendered it in favour of 


the plaintiffs who ened to redeem tho mortgage and 
“recover possession; ` 
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Held, that, surrender in law was a matter of 
contract between the landlord and the tenant, that 
there was nothing in the law to prevent a landlord 
from accepting the surrender ofa holding under 
mortgage, and that he was quite within his rights in 
bringing the present suit. Issur BEHARA v. KASHI 
Nate 








Tenant's goods attached in 
execution of a creditor's decree and locked wp in the 

. house occupied by him—A second creditor putting for- 

ward a prior claim and obtaining sale-proceeds of the 

attached goods—What person liable tv pay rent for 
the period during which goods remained stored in the 
house, 

In execution of a decree against a person, who was 
occupying a houseas a tonant, his property was 
attached and locked up in the house by the Nazir of 
the executing Gourt. A creditor, other than the 
decree-holder, put forward a preferential claim to 
the attached property on the basis of a mortgage of 
the property and obtained allthe money realized by 
auction of the attached property. The Jandlord sued 
the tenant and the decree-holder for rent for the period 
daring which the property remained locked up in 
the house: 

Held, (1) that as the house remained under lock 
and the tenant could not enter it, he was not liable 
for the rent. 

_ (2) that also the decree-holder, in execution of 
whose decree the property was attached and locked up 
in the house, was not liable for the rent. = 

(3) that granting thatthe Nazir, when he attaches 
property, does so as the decree-holder’s agent, still 
when a creditor wita a prior claim steps in and ousts 
the attaching creditor, he must be regarded as taking 
over the liabilitios, including rent due for the storing 
af the property from time of “attachment to sale. 
Mrs. Grose JONES v. Mr. A. UUMPER 
—— — Tenants represented by one” 

in landlord’s books — Whether -one represents tenancy 

— Question of fact. 

The decision in Ashok v. Karim, 9C.W.N. 843, 
does not lay down any rule of universal application 
that one person cannot represent a tenancy in the 
books of the iandlord on behalf of himself and his 
fellow tenants. The contrary view has been 
maintained ina long series of decisions. 

Rupram Namasudra v. Iswar Namasudra, 6 CO. W. 
N. 302 and Afraz Mollah y. Kulsumannessa, 10 C. 
W. N. 176, referred to. 

The question whether one of several heirs of the 
original tenant represents the tenancy on behalf of ° 
all the persons interested, is essentially a question of 
fact. GAGAN BHEIR v. ABAJAN Kuarun, 14 ©. L. J. 
180 - I6 
—_—— Tenant, right of, to build, on 

his ‘sahan’—LTstoppel against the landlord if build- 

ing not objected to im time—Minority of landload at 
the time of building, effect of—Wajib-ul-arz, interpre- 
tation of —“Chaupal”’, meaning of. 

The appellants, as zemindars of a village, bronght 
a suit calling upon the respondent, a tenant in tho” 
village, to remove a chaubutra and a chaupal erected 
by him on land which was entered in the khasra as 
the “sahan” of his house. The Court of first inst. 
decreed the claim bnt the lower Appell 
dismissed it on the ground that the app 
not entitled under the terms of tho 
pa 




















Vol. X) * 


e. 
Landiord and Tenant—coneld. 


have the erections removed, and that thoy were 
estopped from making the presont claim as they were 
aware that the defendant was building on the land 
and took no steps to prevent him from going on with 
the buildings: 

Held, that the appellants were not estopped front 
making the present claim because when erections 
were made one of the major plaintiffs was in jail and 
the other major plaintiff was absent from the village 
and the rest of the plaintiffs were ab that time and 
are still minors. 

Held, further, that inasmuch as the Wajid-ul-arz 
provided that the tenant was not to build a ‘makan’ 
on the zemindar’s land without his permission, the 
defendant was not competent to build the chaupzi, 
which being a covered building was to be treated as 
a ‘makan’ under the terms of tho Wajib-ul-arz. 
BIKARMAJIT SINGH v. SARNAM 186 














Transfer of non-transferable 
holding —Acceptance of rent by gomasta of landlord 
from transferee — Whether landlord bound by receipts 
—Authority of gomasta—Burden of proof—Scope of 
agent's authority —Decision on purticular facts—Evi- 

dence Act (I of 1872), s. 103, 

It cannot be affirmed asa general proposition of 
Jaw that a landlord is always bound by the receipts 
given by his patwaris or gomastas with regard to pay- 
ments of rent made by purchasers of a non-trazsfer- 
able holdings, 

It must be decided onthe particular facts abont 
the scope of the authority ofa gomastato bind his 
principal, The barden of proof in the first instance 
is upon the landlord to show the precise scope of the 
authority he had conferred upon his agent, because 
this isa matter peculiarly within his knowledge. 

Where if has been found that rent was paid by the 
transferees for about six years, but the landlords did 
not repudiate the act of their gomastas who received 
the rent, and have not offered to refund the money 
received on their behalf by the agents, of which 
persumably they cnjoyed the benefit during all these 

ears: 
4 Held, that the act of the agent was within the scope 
of his authority, and the acceptance ofrent by him 
from the transferees was sufficient recognition of 
their status as tenants of the holding. 

Nabakumari v. Behari Lal, 34 C. 902; 2 M. L. T. 438; 
60. L. J. 122: 11 C.W.N. 865: 4 A. D. J. 570; 9 Bom. 
L. R. 846; 17 M. L. J. 397, referred to. SupaMAn v. 
Benasi Manton, 15 C. W. N. 953 


Lease. 


See LANDLORD AND TENANT—LESSOR AND 
e LESSEE. 





Construction —Lessee whether tenure-holder 
or raiyat—Principles of construction—Conduct of par- 
ties, when may be looked into—Jote, meaning of. 

A lease to a tenant recited that there wore resident 
tenants on the land demised, that it was a lease for 
aterm of 12 years Wat it was to be regarded asa 
temfPorary tenancy, and that the lessee was to hold 


the land either in khas or by letting it out to tenants: - 


Heid, that the lessee was a tenure-holder and not a 

gatyat, 

If the terms ofan original grant are ambiguous, 
the subsequent conduct of the parties may be looked 
into to ascertain the nature of the tenancy in its in- 
ception; but where the terms are unambiguous if 

. cannot be laid down as an invariable proposition of law 


GENERAL INDEX. 
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that the nature of the tenancy is necessarily altered 
by the subsequent conduct of the parties to tho detri- 
ment of the under-tenants. 

The mero description of a tenancy as a jote does 
not conclusively show its true nature. It is open to 
strangers to show that, although the tenancy is 
described asa jote, its real character is that of a 
tenure. 

Syed Nawab Ali Chowdry vw. Hemanta Kumari Debio, 
8 0. W. N. 117, followed. Pramorna Natit KUMAN ©. 
NILNONI KUMAR, 140. L. J. 38 43 


3 permanent, creation of, before Transfer of 
Property Act—WWhether pattah necessary — Whether 
acceptance of kabulyat suficient—Lroof of ucceptanre 
of kabulyat, whether to be direct —Dakhila, how to be 
proved—Acceptance by tahsildar of rent paid by 
tenant—Covenant against alienation — Permanent 
lease —No right of re-entry reserved—Effect of core- 
nant—Transfer of Property dct (IV of 1882), s 10. 


For the creation of a permanent lease before the 
Transfer of Proporty Act, ib was not necessary that 
the landlord should grant a patiah, It was sufficient 
to create a valid tenaucy if tho tenant executed! a 
kabulyat which was aceopted by the landlord. 
` It is not necessary, however, to prove, by direct 
evidence, that -tho kabulyats were accepted. ‘Tho 
Court may find from tho conduct of the parties and 
from the circumstauces of the caso that the kabulyat 
was accepted and acted upon by the landlord. 

If a tenant produces dakhilas and swears that he 
received them from the land-owner or his agent or 
gives other prima fucte evidence of their genuineness, 
they may be taken for the purpose of proving that 
the rent has been paid or that tho rent has been paid 
at a fixed rent for a certain number of years, if the 
landlord or his agent does not come forward to deny 
them. 

Kriteebash v. Ramdhun, 7 W.R, 526, and Surja 
Kanta Acharjee v. Baneswar Shaha 240. 251, relied 
upon. , 

ac is obvious from the rule embodied in section 10 
of the Transfer of Property Act, which in substauce 
reproduces the pre-existing law on this point, that a 
covenant against alienation in a permanent lease, when 
‘no right of re-entry is reserved, is not operative. 
"AKRAM ALI v. DURGA Prosonna ROY 





Term exceeding one year—Evidence—Not ad- 
missible without registration— Whether admissible to 
prove present demise—Relation of landlord and tenant, 
An unregistered lease for a period excceding one 

year cannot be received in evidence to prove a pit 

sent demise of the property gonstituting the relation 
landlord and tenant between the parties. Jt can- 
not be received in evidence of any transaction affect. 
ing the property. KANAI MANDAL V. SHYAMA UHARAN 


Legitimacy. See MARRIAGE. 
——Burden of proof~Non-access 389 








Lessor and lessee—Payment of preminm— 


Possession to lessee— Conditional decree. 

The right of lessor to claim payment of a premiufn 
reserved under a lease, does not depend upon his ob. 
ligation to put the lessee in possession, as a matter of 
Jaw, But Courts will not be justified in passiny a ° 
decree for the payment of the premium alone without, i 
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compelling the lessor at the same time to perform his 
obligation and to give possession as is done in the ca3e 
of sales. . 
- Subramaniya Iyer v., Poonan, 27 M. 28; Muthia 
Chetty v. Sina Velian Chetty alias Sinna Karuppan 
Chetty, 21 M. L. J. 236; 9 Ind. Cas. 1062; 9 M. L. T. 
378; 2 M. W. N. 228, followed. RAMANATHAN CHETTIAR 
v, Veera NAGAPPA CHETTIAR, 2 M. W. N. 325; 9 M. 
L T. 610 : 39 
Letters of Administration —Revociticn 
1 


License—Condition prohibiting transfer of the 
privilege of vending opium—Admission by licensee 
of partner—Suit to enforce partnership ? 


Lien. See TRANSFER OF PROPERTY Act, 8. 55. 


Life insurance contract — Insurance 
money, part of estate—Debt—Succession Certificate 
under Succession Certificate Act (VII of 1889), ss. 4, 
16—Marvied Women’s Property Act (III of 1874), 
not applicable to Hindus—Interest. 

A. insured his life with a Life Insurance Com- 
pany for Rs. 3,000; on his death, his sons claimed 
payment of theamount and produced a succession 
certificate in support of their claim. The company 
wished to be protected against an action by the 
daughters, by a certificate under the Married Women’s 
Property Act: Pa 

Held, (1) That the insurance money formed 
part of the estate of the deceased, though pay- 
able on the death of the insured, and is “a” debt 
due to him within the meaning of section 4 of the 
Succession Certificate Act ; (2) ihat a production of 
a succession certificate was sufficient protection for 
the Company. 

(3) Under section 16, of the Succession Certifi- 
cate Act the certificate was a conclusive title to re- 
cover the amount from the defendant company. 

(4) The act of the Company in refusing to make 
‘payment of the whole amount, was wrongful and the 
Company was bound to pay interest, from the date on 
which it was claimed. É 

Cleaver v. Mutual Reserve Fund Life Association, 
(1892) 1 Q. B. 147, 61 L. J. Q. B. 128: 66 L. T. 220; 
40 W. R. 230; 56 J. P. 180, followed. 

Rajamma v. Ramakrishna, 29 M. 121 and Ban- 
chharan Mayanduq v. Adyanath Bhattacharjee, 36 0. 
936; 10 C. L. J. 180; 13 C. W. N. 966; 3 Ind. Cas. 492, 
referred to. i 

The Married Women’s Property Act is not appli- 
cable to Hindus. ORIENTAL GOVERNMENT SECURITY 
LIPE AssuRANCE Co. LTD. v. VANTEDU AMMIRAJU, 2 M. 
Y. N. 276 ; 9 M. L. T. 451 “26. 


Limitation for angpplication of execution 8 


—____ —__——- Application by a persou other than 
the judgment-debtor to be restored to possession 
‘of a portion of a house sold in execution of decree 
— Application dismissed for want of evidence—Suit 
to establish the right 40 

Application for probate of Will 130 


Breach of contract—Right to sue for 
.e damages, whether assignable—Contract for pay- 
ment of debts—Breach of contract—Repudiation of 
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liability by promisor— Cauşp of action— Right of . 


promisee to sue promisor—Promisee to wait fora 
reaconable time 


[1911 


Limitation—contd. | ' 


—— (aso between mortgagees—Mortgagee 
not entitled as of right to redeem a prior mortgage 
—Principles applicable 20 

Date of amendment of plaint 731 





terial 


pn 





——Erzecution of decree—Objection that 
decree was made without jurisdiction, if can be 
taken in execution proceedings 53 
—_—— Failure of consideration—Special facts 

of individual case—Lease granted on payment of 
premium—Dispossession of lessee—Suit for re- 
covery of premium— When time begins to run 
i 486 
; Gift of ancestral land by widow in 
favour of her husband’s near collateral who is also 
his daughter’s son 387 
Infringement of trade-mark 787 
Payment out of Court—Omission by 
decree-holder to certify—Payment of the amount 
by judgment-debtor io third party—Suit for ro- 
covery of amount from decree-holder 462 
= Posséssion of landlord after purchase 
in execution of rent-decree—Period of limitation 
for suit by tenant for.recovery of possession 
—-—Pre-emption suit— Sale ostensibly in 
favour of one person—Real purchaser another . 
person—Active concealment—Fraud I 
———— to recover surplus profits- 402 
——Right of distant collaterals to contest 
alienation—Declaratory decree 725 
——— Sale for arrears — Confirmation by 
Court, if necessary—Suit to set aside sale—Limita- 
tion, starting point of 
: —— Suit for compensation against Railway 
Company for non-delivery of goods 122 
—— Suit for contribution— 
of limitation 
— Suit against Port Trust for compensa- 
tion—Conveyance from Wharf to Import-Yard— 
Liability of Board 97 
Suit for possession of office and lands 
appertaining thereto—Adverse possession by de- 
fendant.in respect of lands—Whether gives right 
to office— Vesting of beneficial enjoyment of lands 
in plaintifi’s family i 57 
Suit for possession of an office— Start- 
ing point of limitation-—Possession commenced by 
defendant adversely to plaintif’s right of succes- | 
‘sion—Absence of appointment to cffice for a period - 
prior to defendant's nomination—Right of defend- 
ant to tack on period to his possession 9 
Suit for declaras 
338 















































Starting point 
839 




















Snit for possession— 
tion of invalidity of adoption 

————— Suit for recovery of price paid_ for 
property found to be non-existent 71 

—— Suit for recovery of price paid for 
property to which the judgment-debtor has no title 











—_—— Suit for sale on mortgage by Subse- 
quent mortgagee Subsequent mortgagee paying off 
the prior mortgagee—Entire debt of subsequent 
mortgagee net satisfied by sale of the mortgagad 
propert; —Simple money dectee—W hether a second 

suit would lie to recover the balance money 

- Talukdari Settlement Officer—Notice 

—Decree-holder submitting his claim—Exclusion- 

„— -of time—Application for execution - 
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~-—— Widow in possession of husband’s pro- 
perty in lien:of her dower—Dispossession by heirs 
* —§Snit to recover dower debt : 2 


Decree-holder given formal possession— 

Actual possession remaining with judgment-debtor 

21 —Decree-holder’s right to bring fresh suit within 12 
years. 

Where in executionof a decree for possession the 
decree-holder is given formal possession, the judg- 
ment-debtor remaining in actual possession, the 
possession of the decree-holder is deemed actual or 
legal posession in the eye of the law and he can 
bring a fresh suit for possession within 12 years. 

Mangli Prasad v. Debi Din, 19 A. 499, applied. 
Raum BAKHSH v. MUHAMMAD Hariz 319 








~———Suit for recovery of money due on a 
decree assigned to plaintif{—Plaintif barred from 
realizing the money at the time of receipt by defendant 
—Limitation Act (XV of 1877), Sch. If, Arts. 29, 
49, 62, 97 and 120. i 
Article 62 applies ‘only when the’ money realised 

by the defendant has been actually or constructively 

received by the defendant for the plaintiff’s use. 

Where plaintiff was legally barred from collect- 
ing the money due on a decree assigned to him, 
and the assignors decree-holders received the amount 
and entered satisfaction, it cannot be said that the 
money received by the assignors was received by 
them for the plaintiff’s use. 

Narayana v. Narayana, 13 M. 437, followed. 

The period of limitation applicable to a suit for the 
recovery of such money is that provided by article 
120. Ramaswamy ŪHETTIAR v. HARI KRISHNA CHET- 
TIAR, 2 M. W. N. 220; 9 M. L. T. 455; 21 M. L. J. 705 


i 658 
‘Limitation Act (XIV of 1859), s. 4— 

—Acknowledgment—Mortgagee recorded as such ina 

khewat which was attested by the mortgagee—Signa- 

ture made in the hand-writing of a third person but 
- tn presence of the signor, effect of. 

A mortgagee was recorded as such ina khewat and 
the entry was duly attested byhim. The signature 
of the mortgagee, however, was written by a third 
person in his presence and apparently with his 
sanction: 

Held, that the signature was the personal signature 
of the mortgagee, and the entry in the khewat was a 
valid acknowledgment under section 19 of the 
Limitation Act. MAHARAJ SINGH v., SHANKAR LAL 


215 

é (IX of 1871), s. 20— 

e Acknowledgment by one of several joint mort- 
gagees, effect of 


—— (XV of 1877), ss. 5, 
12—Application for copy not accompanied by de- 
posit of fee—Eaxclusfn of time—LExtension of time— 
Sufficient cause, 

Exclusion of time under section 12 of the Limitation 
‘Act can be claimed only from the date of deposit of 
sopying fee and not from the date of application not 
accompanied by such deposit. Therefore, where a 
e ‘party neglects to make the requisite deposit and time 
“is lost owing to such neglect or carelessness, he 
cannot take advantage of the provisions.of section 12, 

+ : Parbati vi Bhola, 12 A, 79, referred to. 
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Where the judgment of the Court was pronounced 
on 15th October but the decree was signed on the 
9th November and an application for copy of the 
decree was made five weeks after tho decree was 
signed: 

Held, that, as delay was not due to the non-signing 
of the decree but to the non-deposit of copying fee 
it was immaterial when the decree was signed, and 
that the cause of delay in applying for copy was not 
sufficient and substantial to justify an extension under 
section 5. 

Ganpat v. Ananaji, 23 B. 144; Lakhoomal v. Joomro: 
mal, 1 S. L. R. 71; Karsondas v. Bai Gangabai, 30 B. 
329; 7 Bom. L. R. 965, referred to. TOPANDAS v. 
MANAGER, ENCUMBERED ESTATE, 5 S. L. R. 47 210 
‘S. 12 210 


S. 18— Construction of thé 
section—Pre-emption suit—Sale ostensibly in favour 
of one person—Real purchaser another person— 
Active concealment —Fraud—Limitation. 

The sale of certain landed property was osten- 
sibly effected in favour of one B. but the real pur- 
chaser was one If. who actively concealed the fact of 
the sale in his own favour : A 

Held, in a pre-emption suit against M., thab sec- 
tion 18 of the Limitation Act extended the period of 
limitation by making it run from the date of the 
pre-emptor’s knowledge of the fraud: 

- Held, furthor, that as the suit was against M. who 

was guilty of the fraud, it was quito immaterial 

that a possibly infructuous suit against B., the osten- 
sible purchaser, might have been instituted before 
the fraud became known to the pre-emptor. 

The literal reading of section 18 of the Limitation 
Act is not against the view that the words “against 
‘any person” should be understood to follow the words 
“a suit” in the beginning of the section, ISMAIL vw 
Bost 114 
— S. 19—Gumasta—Acknowledy. 

ment after masier’s death —Death not known to the 

creditor—Contract Act (IX of 1872), ss. 208, 209 — 

Estate of master bound by act of gumasta. 

Plaintiffs had dealings with the firm of one H. A 
Gumasta carried on the business of the firm for his 
master, and generally managed its affairs, and his 
master always allowed him to write letters on 
behalf of the firm and never repudiated any of them, 
After H’s cleath, a fact not known to the plaintiffs 
the gumasta in answer to a letter from the plaintiffs, 
relating to their account, wrote, ‘you mention that 
there are moneys due as to that I admit whatever 
may befound on proper accounts to be owing ly 
me, you need not entertain any anxiety, 
.e@Held, (1) that the statgment amounted to an 
acknowledgment within the meaning of section 19 
of the Limitation Act, 1877. 

(2) that the case fell within the provisions of 
sections 208 and 209 of the Contract Act and henco 
the gumashta did bind the estate of H. EBRAHIM v. 
































CHUNILAL, 18 Box. L. Son. it arte 1 ba 
——— art. 12 “87 
———_——- art. 29 658 

— -w art. 30 972 

a ama aa aan art. 49 658, 839 
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Limitation Act- (1877}— contd. Limitation Act—(1877) —contd. 
——-—— Sch. II, art. 62 658 Abhiram Goswami v. Shyam Charan Nandi, 36 0. 
1003; 10,0. L, J. 284; 6 A. L. J. 857; 11 Bom. L. B. 
art. 97 658 234, explained.’ KAMALATHE ANMAL v. KRISHNA 
——— art. 99—Failurcofcon- PILLAY 573 


sideration—Special facts of individual case—Lease 

granted on payment of premiwn—Dispossession of 

lessee-- Suit for recovery of premiwm—When times 
begins to run. 

Whether a suit is barred under Article 97 of the 
Limitation Act, 1877, or not, must depend upon the 
special facts of each individual case, because it is only 
with reference to such circumstances that the Court 
can determine the date of the failure of consideration. 

Where a lessee was evicted by a person successfully 
claiming .a superior title, and the lessee sued) ‘his 
lessor for the amount of premium paid for the V ase: 
Held, that time ran against the plaintiff from the date 
when he was actually evicted from the land, and not 
from the date when the successful claimant obtained 
a decree against him for possession. 

Bassu Kuar v. Dhum Singh, 11 A. 47; Hanuman 
Kamat v. Hantman Mandur, 19 O. 123; 18 I. A. 153. 
and Amma Bibi v. Udit Narain Misir, 81 A. 68; 11 
Bom, L. R. 525 ; 19 M. L, J. 295; 6 M. L, T. 89 ; 1 Ind. 
Cas, 890; 9 0. L. J, 512, distinguished. f i 

Ram Chandra Singh v. Tohfah Bharti, 26 A. 519; 
Kul Kunwar v. Chatar Singh, 5 A, L. J. 480; A. W.N. 
(1908) 185, 30 A, 402; and Ram Jaggi Rai v. Kaule- 
shar Rai, 5 A. L. J. 484; A. W. N, (1908) 185; Note 30 
A. 403, relied upon. SUKMOY SARKAR v. SHASHI fe 











BHAN 
—— —— art. 104 282 
———-— ——~ art. 105 402 
: ——— ———- art. 166 250 
pa ———~ art. I 20—Suit for re- 
covery of money due on assigned decree 658 


— art.. 124—Suit for 
possession of office and lands appertaining thereto— 
Adverse possession by defendant in respect of lands— 
Whether gives right to office—Vesting of beneficial 
enjoyment of lands -in plaintiff's family—Limitation. 
The acquisition by a person of prescriptive title to 

lands attached to an office does not give him aright to 
that office unless he was in adverse possession of the 
office also for the statutory period. 

The mere receipt of the emoluments of an office 
without performance of its duties will enable the re- 
cipient to claim possession of the effice, if its duties are 
performed by another in his own behalf and not as the 
deputy of the person enjoying the emoluments. 

e Where plaintiff, the widow of an archaka, sued 1st 
defendant, alienee from, her husband, for possession 
of the office of archaka aÑ of tke lands attached these- 
to, and it was found that 1st defendant was in ad- 
verse possession only of the lands, the beneficial en- 
joyment whereof vested in the plaintiff’s family: 

‘Held, (1) that plaintiff was entitled to the office as 
the adverse possession by defendant of the lands did 
not give him a right to the office. ; 

(2) thatthe plaintiff's claim to the lands was not 
barred and she hada right to recover the property 
from the time her right to beneficial enjoyment 
accrued, A 

Mahomed v. Ganapati, 13 M.e 277;. and Gnanasam- 
banda Pandara Sanadhi Y, Velu Pandaram, 23 M. 271, 
yeferred to, a eT oe 7 











——- Sch. II, art. 124—.° 
uit for possession of an office—Starting point of .- 
limitation—Possession commenced by defendant ad- 
versely to plaintiff's right of succession—Absence of 
appointment to office for a period prior to defendant s 
nomination—Right of defendant to tack on period to 
his possession— Limitation. 

One F. held the office of Sri Pandaram of a temple 
till 1884. In 1884 he relinquished the office and his 
widow, T., was permitted by the trustee to perform tho 
duties of the ofice by her proxy A. A. continued in 
office till 1829 when T. was dismissed. Afterwards, 
no one was appointed to the office till 1900 when 
defendant was appointed. From 1889 to 1900 the 
trustee had the duties of the office performed by his 
servants. In an action by plaintiff for possession of 
the office and of the properties attached thereto in 
1905, on the ground that he was the reversioner 
entitled to them after T: 4 

Held, that the suit was not barred under Article 
124 of Schedule II ofthe Limitation Act as the 
defendant’s possession didnot commence to be advérse 
to the plaintiff before the date of his appointment in 
1900 and that he was not entitled to tack on the 
possession of A. to his own, as A. only held on-behalf 
of T. through whom the plaintiff claimed and” the 
period between 1889 and 1900 could not enure to 
defendant’s benefit as no one was appointed to the 


o®ce during that period. UMAYURUBHUGUM PILLAI v. — 


VITHINATHASAWMI, 9 M. L. T. 485 








— - art. 134— 
“Purchased”, if includes permanent lessee—Privy 
Council—Review. 

The word “purchased” in Article 134 of Schedule 
TI to the Limitation’ Act of 1877, means the purchase 
ofan absolute title... A permanent lessee is not. a 
purchaser within the meaning of that Article. 

That Article, therefore, does not apply toa suit 
brought by the shebait of an idol for possession of 
immoveable property let out in permanent lease by 
a former shebait without legal necessity. . 

Abhiram Goswami v. Shyama Charan Nandi, 4 Ind. 
Cas, 449; 36 I. A. 148; 10 C. L. J. 284; 6 A. L. J. 857; 
19 M. L. J. 530; 36 C. 1003; 14 O. W.N. 1; 11 Bom. 
L. R. 234, followed. Isnwar Sayam CHAND JIU v. 
RAMKANAI Guosr, 15 C., W. N. 417, 9 M. L. T. 443; 8 
A. L. J. 528; 13 Box. L. R. 421; 33 A. 526; 14 C. L. J. 
233 683 P. Cw 

— > — art. 135— 

Case between mortgagees—Mortgagee not entitled as 
~ of might to redeem a prior mortgage—Principlés 

applicable. 3 

Article 135 of Schedule II to the Limitation 
Act has no application to a cas@ where the mortgagor 
is merely a pro forma defendant and the real d&pute 
is'as to whether the puisne mortgagee is entitled to 
redeem and to take possession of the mortgaged pro- 
perty from the prior mortgagee in possession. . 

The principle of the Full Bench ruling in Gokal 








Chand v. Rahman, 59 P. R. 1907 is not applicable to e 


cases where the mortgagee cannot, as of right, re- 
deem the mortgaged land. GANDU MAL v UDHO 


š 


Vol, X] 


Limitation Act—(1877)—contd. 
- - Sch. I, art. 141 
387 


amma an arts. 142, 
- 144—Tenant-in-common—Suit for possession—Pre- 
- gunplion—Burden of proof—Ouster—Evidence neces-, 

- sary to prove, 

The presumption is that the possession of one 
tenant-in-common is the possession of the other. 

Although an allegation of dispossession’ and 
discontinuance of possession bringsa snit prima facie 
under Article 142 of the Limitation Act, yet, in the 
case of a suit for possession by a tenant-in-common, 
the presumption arising from the possession of a 
defendant tenant-in-common shifts the onnson to 
the defendant. It isincumbont on the defendant to 
show that plaintiff's joint possession had ceased by 
virtue of an ouster, 

Bandacharya v. Shrinivas Acharya, 5 Bom. L. 
R. 742; Gangadhar v. Parashram, 29 B. 300; 7 Bom. L. 
R. 252; Culley v. Doe de Taylerson, (1843) 11 A. and 
H. 1008; 3 P. & D. 539; 9 L. J.Q. B. 288 and Fisher 
v. Prooser, (1774) L Cooper, 217, relied upon,- 

Faki v. Babaji, 14 B. 458 at p. 462; Vasudev 
Atmaram v. Eknath Balkrishna, 12 Bom.L,R, 956; 35 
B. 79; 8 Ind. Cas. 639; Ittappan v. Manvikrama, 21 M. 
153, referred to. : 

' Exclusive receipt of profits by one tenant-in- 
common for a long period without any claim or 
demand from the other is evidence of ouster of the 

“ nature of a denial of the rights of the tenant-in- 
common. 

Gangadhar v. Parashram, 29 B. 300, followed. 

ASUDOMAL v. Aur, 5 8.-L. R. 49 554 


























— art, 144 
742 
—— art. 144— 
Possession of tenant-in-common 554. 


— ———— art. 175C—Givil Pro- 
cedure Code (Act KIY of 1882), s. 368—Applita- 
tion of the article and sectim to execution pro- 
ceedings—Estoppel — Pre-emptor denying locus 
standi of deceased vendee’s sons to appeal— 
Whether he can give them a locus standi to execute 
his decree. 

Article 1750 of the Limitation Act (XV of 1877) and 
gecbion 368 of the Civil Procedure Code (Act XIV of 
1882) do not apply to execution proceedings. 

Ina pre-emption suit, the vendes died before- 

- decree. By inadvertence, the decree was passed against 

the dead vendee. An appeal by the sons of deceased 
vendee was dismissed on the ground, taken by the 
pre-emptor, that as their father had died before the 

„decree was passed, they had no locus standi to appeal. 

Later on the pre-emptor attempted to get the decree 
executed against the samo sons: 

Held, that the pre-emptor was legally—at any 
rate egnitabiy, estopp&d from executing his decree 
against the sons, es he could not be allowed to confer 
on the sons a locus standi in execution proceedings 
which be had denied them in their appenl. 
AMOLAK RAM v. SHanu Ram, 99P. W.R. 1911 405 


- art. 179— 
* Eaecution of decree—Limitation—Fresh starting 
point—Issue of notice—Civil Procedure Code (Act 
XIV of 1882), s. 248—Application not in accord- 
ance with law. - 
The issue of a notice under section 248 of the Civil 
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Proceduro Code is sufficientto save a decree from 
the bar of limitation, under Article 179 of the second 
Schedule to the Limitation Act of 1877, even though 
it is issued upon an application which is not in accord- 
ance with law. 

` Gopal Chunder v. Gosain Das, 25 O. 594 (F. B.); 2 
0. W.N. 556; Khoshal Chandra Roy v. Ukiladdi, 3 Ind. 
Cas. 47, 14 C. W. N. 114; Dhonkal Singh v. Phakkar 
Singh, 15 A. 84 and Hari Ganesh v. Yamunabai, 23 B. 
35, relied upon. DEO Narain SINGA v. Sri BRAGWAT 


NAIK : 411 

Limitation Act (IX of 1908), s.5— 
Sufficient cause—Revisien—Review — Rejection of 
review application—Subsequent delay in filing peti- 
tion for revision. 


“The appellant in this case applied to the Appellate 
Court for review of its judgment; his application was 
rejected, very nearly two months afterwards he filed 
a petition in the Chief Court for revision of the judg- 
ment of the Appellate Court: 

Held, that even if there were any reasonable 
grounds for filing a review application, the petitioner 
should have filed his petition for revision within a 
‘reasonable time after his application for review had 
been dismissed, and, consequently, there was no 
soffiicient cause for not filing the revision within tho 
prescribed period. GANDA SINGH v. JAWALA SINGH 
140 P, L. R. 1911 29 


— —— SS, 5, I 2— Appeal filed without 
copy of decree—Copy of judgment obtained first—Copy 
of decree epplied for after expiry of ordinary period of 
limitation—Eaclusion of time taken in obtaining 
copy of decree—Time requisite for obtaining copy— 
Sufficient cause. i 
In order that a memorandum of appeal may be a 

good memorandum of appeal in law a copy of the 

decree appealed against mustbe filed witb it, 

. Musammat Narbadi v. Musammar Gojri, 9 O. P. L. R. 
109; Akbar Ali v. Ramchand, 53 P. R. 1887; Bhawani 
Prasad v. Kallu, 17 A. 537 at, 553; Khirode Sundari 
Debi v. Jnanendar Nath, 6 C. W. N. 283 atp. 286, fol- 
lowed, - 

The Appellate Court may dispense with the copy of 

a judgment but a copy of the decree is indispensable. 
The time requisite for obtaining a copy of tho decreo 

appealed from does not ordinarily begin tillan appli- 

cation for the copy is made. 
Bechi v. Ahsanullah Khon, 12 A, 461, followed. 

- Where, however, a copy of the judgment alone is 
applied for and obtained before expiry of the scheduleg 
period of limitation prescribed for an appeal, and an 
application is made after the Mpiry of that period for 
a copy of the decree, the appellant is not entitled to 





_ exclude the period occupied in preparing both theso 


copies unless some explanation to the satisfaction of 
the Court is forthcoming why a copy of the decree 
was not applied for with the jadgment. 

Mohmud Siyudat-un-nissa v. Muhammad, 19 A. 
842, relied upon. ` 

Silamban Chetty v. Ramanadham, 21 M L. J. 152; 4 
Ind. Cas. 301; 9 M. L. T. 29, 1 M. W. N. 114; 33 M. 
256, distinguished. 

A decree was passed gn 21st July 1910, and a copy 
of the jadgment only was applied for by post on 14th 
September and despatched on the 26th idem. Tho 
memorandum of appeal was presented to the Judieial 
Commissioner along with the copy ofthe judgment 
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on 31st October, the appellant’s Counsel intimating 
that he proposed to file later a copy of the decree 
appealed against. The copy of ‘the decree was 
applied for on 28th October, was ready on the 12th 
November but was not actually delivered till 14th 
December 1910. The copy of the decree was actually 
filed in the Appellate Court on 15th December. The 
delay in delivering the copy of the decree was due to 
the fact that the appellant did not attend the copying 
office with the receipt. , It was also explained on be- 
half of the appellant that a copy of the decree was 
not applied for with ‘the judgment as it was not 
known that a copy of the decree was required to make 
the. memorandum of appeal valid: 

Held (1) that the memorandum of appeal should 
be considered to have actually been filed on the 15th 
December; 

v (2) that the time occupied in obtaining a copy of the 
decree could not be excluded in computing the period 
of limitation, t 

(8) that the delay in obtainiug and filing a copy 
of the decree had not been sufficiently explained. 
PARASHRAM v, LIKHAN, 7 N. L.R. 67 66 


—— S. 7—Discharge by one of two 
joint decree-holders— Whether bars fresh execution. 
One of two joint decree-holders cannot give a 

valid discharge of the decree. without the con- 

currence of the other. 

_ Periasawmi v. Krishna Aiyan, 25 M. 431 at p. 439, 

referred to. i : 

H discharge; therefore, does not prevent the 





` Buch a 
decree-holder from’ applying afresh for execution 
under section 7 of the Limitation Act, 1908. VENKAT- 
Rama AIYAR V. DURAISAWMY SAsTRIAL, 9 M. L. T. 482 

. 464 
——— 8. 12 866 


z S. I 2—Appeal—Application jor 
‘copy of judgment and decree—Decree not ready — 
` Copy of judgment delivered ~ Application for copy of 
` decree to be treated as pending—Time between date 
. of signing decree.and date when copy of decree was 





——_—— 








ready to be deducted—Revision petition treated as 


* memorandum of appeal., 


“A suit was dismissed, by the first Court in which 
it was instituted on June 30th, 1910, on July 2nd, 
1910, the plaintiff with a view to file an appeal 
applied for copies of the judgment and decree. He 
: filed a certain number of folios and the prescribed 
Court-fee. The copy of the judgment was ready on 


#uly 8th, but the decree had not then been signed - 


by the Judge. Onthatglate one unused folio as also 
Court-fees of the valué of Rs. 8 were returned*to 
him. The decree was signed on July 11th, and on 
July 15th the plaintiff made a fresh application for a 
copy of the decree. This copy was ready on July 
20th and ho filed his appeal on August 17th, but it 
was dismissed on the ground that it was barred by 
` limitation: 


Held, that the plaintiff was entitled to deduct the’ 


time between the delivery of the judgment and the 
“signing of the decree." 
Bani Madhub Mitter v. Mutungini Dassi, 13 C. 104, 
followed. : ° 
: Held, also, that, when the copy of the judgment 
was ready, the unused folio ought not to have been 
“e yeturned as the application for a copy of the decree 
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was still pending, and the plaintiff should not, haye 
been obliged to make a fresh application for the copy, 
that the application for a copy of the decree made on 


July 2nd should be treated asa pending application‘on . 
July 11th when the decree was signed, that the plaint- 


i£ was entitled to deduct the time between July 11th 


and July 20th when the copy of the decree was ready, ` 


and that the appeal was filed within time: i 
Held, further, that the plaintiff ought to have filed 
a second appeal to the High Court as the order of 
the lower Appellate Court dismissing the appealwas a 
decree. The High Court treated this application for 
revision as a memorandum of appeal. TARABATI KOER 
v. JAGDEO Narain, 15 O. W. N. 787 
ss. 14 (2) and 15 (1) 
and art, 18—Time taken in defending another 
suit, exclusion of—Bona fide prosecution of a case in 
another Court—Injunction or order, necessity of, in 
order to eaclude time—Ezclusion of time for purposes 
of limitation—Civil Procedure Code (Act.V of 1903), 


_O. XXXIV, r. 6—Haecution proceedings, application ` 


in. 

The appellant obtained a mortgage-decree against 
respondents on the 15th October 1900 for sale of the 
mortgaged property. . The decree was made absolute 
on the 12th August 1902. The mortgaged property 
was sold on the 25th June 1906 and s portion of the 
decree was realized. On the 24th July 1906 one of the 
respondents instituted a suit asking for a declaration 
that the mortgage-decree of 1900 and the sale there- 
under were not binding on him. The suit was dis- 
missed by the first Court but was decreed by the 
District Judge on appeal on the 30th April 1907. 
The latter decision was again reversed in second ap- 
peal on the 8th July 1908. On the 8th December 1909 
the present application for execution was made. On 
objection by the judgment-debtors-respondents that 
the application was time-barred, it was urged by the 
decree-holder that the period between the 30th 
April 1907 and the 8th July 1908, during which time. 
the mortgage-decree was in abeyance, should be 
excluded: 

Held, that the application for execution was time- 
barred. The appellant ould not claim the benefit of 
section 14 clause (2) orof section 15 clause (1) of the 
Limitation Act of 1908. The former section applies 
only to a case where a person makes a bona fide appli- 
cation to a Court without jurisdiction and the latter 
only to a caso where the execution of a decree has 
been stayed by an injunction or order: : 

Held, further, that even on general principles of 
equity, the appellant was not entitled to exclude thé 
period between the 3(th April 1907 and the 8th 
July 1908: 

Held, lastly, that an application under Order XXXTY, 
rule 6 of Civil Procedure Code,1908, must be treated 
as an application in execution proceedings to which 
Article 18 of the Limitation Act would apply.e . 

Ram Raghubdir v. Mussammat Zahur-wn-Nisa, 6 O.C. 
114, followed.: 

Prannath Roy v. Rookea Begum, 7 M. I. A, 323; 4 W. 
R. 37 (P. C); Rajah Enayet Hossein v. Sayed Ahmétl 
Reza, T M, I. A. 238, Musammat Rannee Surno Moyee 
v. Shoshee Mokhee,12 M. I. A. 244; 11 W. R. 5 (P.C.); 
2B.L. R. 10 (P. C.); Bassu Kuarv. Dhum Singh, 
11 A. 47; Lakhen Chandar Sen v. Madhu Sudhan, 35 ©. 
209; 3 M.L. T. 90;5 0. L. J.59;.12.C. W. N. 326, 
referred to. AMIR CHAND v. NaRSINGH Narain 21 


x 
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= S. 19—Acknowledgment—Depo- 

sition, when an acknowledgment— Application signed 

by mortgagor’s widow, 

A deposition, containing an admission, may amount 
to an acknowledgment within the meaning and for. 
the purposes of section 19 of the Limitation Act, pro- 
vided it is duly signed by the deponent. 

Venkata v, Purthasaradhi, 16 M. 220; Periavenkanu-. 
daya v. Subramanian Chetti, 20 M. 239, referred to. 

An application signed by tho widow of a deceased 
mortgagor distinctly admitsing the mortgage ċon-, 
stitutes “an” acknowledgment sufficient to sare 
limitation. Arran DITTA v. Karam CHAND 142 


S. 3I, Art. I32—Eztension 
. of time—Dexkhan Agriculturist? Relief Act (XVII 
of 1879), s. 48— Prescribed pericd. 
Thé period of limitation prescribed for a suit or ap- 
plication of the kind referred te in section 48 of the 


—__ 














—, 








Dekkhan Agriculturists’ Relief Act is twelve years” 


under Article 132 of the Limitation Act. - ' 

Section 31 of.the Limitation Act (LX of 1903) gives’ 
a period of grace of two years from the date of the 
passing of the Act, and this period of two years can-, 
not be extended by excluding any period of time 
within it. DAYARAN v. LAXMAN, 13 Bom. L. R. 284 | 




















3 ` 910 
—__——-——— Sch. I, art, 14 does not ap- 
ly to suits on title 223 
——_——_ ari. I8 21. 
So art, 3I 122 
=- art. 62 716 
oO art. 97 716 
— art. 118 338. 











art, 120 — Declara- 
- tory suit, limitation for—Cause of action jor a suit for’ 
~- declaration—Entry in revenue records, effect of— 
Order’ passed: by Partition Officer for seeking declara- 
tion in Civil Court. : 
Inan-application to the Revenue Court [or partition. 
the defendant alleged that the share of the plaintiff 
was 4rd and that the partition be made according- 
ly. The plaintiff filed an objection stating -that he 
was owner ofa one-half share. The Revenue Court 
referred the-plaintiff to a civil suit to determine 
his rights. | Immediately after, the plaintiff filed the 
present suit in reply to which the defendant pleaded 





that the plaintiff had been recorded both at the ` 


settlement and the revision of settlement as owner 
ofa 4rd share only,and that the present suit for 
declaration was barred by time. 
“settlement papers had admittedly been made so 
far back as 1872. It was, however, found that in 
spite of the entry the plaintiff had been throughout’ 
in possession of $ instead of 4rd: 
session of a half share it was not necessary for him 
to bring a suitfor a @eclaration and -~ consequently 
limifation for the present suit could not be reckoned 
from 1872. The cause of action for the declaratory 
guit accrued on the date of the order _ passed’ by the 
Revenue Court and as the suit had been brought im-, 


mediately after the passing of an order by the Re-- 


venue Court it-was well within limitation, _SARIU 
SINGH v. Gaya DIN SINGH 2 i 


arti 144 











- 338 
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, Held, that as the plaintiff had all along been in pos: - 
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= — Sch. I, Art. 164, s. 3— 
. Ex parte decree—Application to set aside—A pplica- 
bility of Act. ` f 
` Article 164 of the first Schedule of the Limitation 
Act, IX of 1908, applies to an application to set aside 
an ea parte decree made after that Act came into force 
Öven if the decree was passed before the Act camo* 
into force. Section 3 of the Act clearly lays down that 
the provisions of the Act apply to ali suits, appeals 
and applications filed after the coming into force of 

















the Act. ZAIB-UN-NISSA v. GHULAM FATIMA, 70 P. L. 
R. 1911 823 
— — art. 181 130 
——— art. 182 "182 








pa 








—— art, 182 — Breu. 
tion of decree—Decree to be taken as a whole— 
Starting point of limitation —Decree providing jor, 

, Costs of Appellate. Court and for costs of lower Court 
| after tawation—Limitation. f 

. A decree of the High Court dated 30th July 1906 
provided that appellant should pay respondent’s costs 
in the High Court, and his costs in the lower Court, 

“which will be ascertained and taxed by the Court”, 

The lower Court’s costs were taxed by that Court on, 

lst December 1906.. The application for execution of. 

the whole decree was presented on the 7th 

August 1909: 2 ë ; 
Held, that the decree should be taken as a whole, 

and that limitation for purposes of execution com-. 

menced to run from 1st December 1906,. and the 
execution application was not barred. . - 
` The policy of the Limitation Act, in the case of- 
execution of decrees, is to lay down a simple rule and 
to treat the decree as a whole oxeept when the decree 
itself directs that different portions of the relief 
punted are to be rendered by the defendant to the, 
ecree-holder at different times. K PUR es 
` There isonly a single starting point for limitation 
where there has been an appeal, review or amendment 
of the decree, though it might be open in some cases 
to decree-holder to apply for execution of part of the 
decree before the proceedings in. appeal, reviow or 
amendment have terminated, ` ~~ | fi 
` Where a portion only of the amount decreed is left 
to be ascertained in future, limitation for ‘execu.’ 
tion of the whole decree runs.from the date of-as- 
certainment. 4 = 
Haji Ashfak v. Lala Gauri Sahat, 13 C. L. J. 351; 

15 C. W. N. 370;8 A. L. J. 332; 9 M. L. T. 380; 9 Ind. 

Cas. 975, followed. 3 
C. M. A. No. 74 of 1903, not approved. : 
Gopal Chunder Manna v. Gosain Das Kulay, 25 ©.. 

594; 2 C. W. N. 556 (F. B.); Krishnamachariya $, 

Jgengammal, 26 M. 91 (F. B.)g Abdul Rahman v. Moidin ' 

Saiba, 22 B. 500; Gauri Sahai v. Ashjak Husein, 29 A. 

623; A. W. N. (1907) 204; 4 A. L. J. 552; Ratnachellà 

-diyar v. Vencatrama Aiyar, 29 M. 46; Krishnan v.Nilaz ` 

kandam, 8 M. 187; Subramanya Chettyar v. Alagappa - 

Chettiar, 30 M. 268; 2 M. L. T. 189; Nepal Chandra. 

Sadhookan v. Amrit Lal Sadhookhan, 26 C. 888; and 

Prayag Singh v. Rajan Singh, 25 C. 208, referred to. 

` Obiter dictum.—If the direction were that the costs" 

of the lower Appellate Court should be paid when" 
ascertained by the Subordinate. Court, -the resul?. 
might be different. VYDIANATHA IYER v, SUBRAMAN- 

JAN PATTAR, 21 M. L. P 546; TO M: L. T, 69; 2 (1911) 

M. W. N. 93 : “552 ° 
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Lis pendens, doctrine of—Mortgage effected 
during the pendency of a suit, validity of—Sub- 
mortgagee, rights of 16 

- A person having equal or superior 

right to pre-emptor buying property during pen- 

dency of suit—Application of the doctrine of lis 

pendens 367 

——— Pre-emption—Exchange during pen- 

dency of suit—Transferee having superior 

Right time-barred on the date of exchange 1007 


Local investigation how to be made 615 


Locusts—Owner’s right to drive away locusts from 
‘ land—Liability to owner of land where they alight. 
“The principles of law laid down for preserving or 

_ regulating the settled course of a river, on which may 
depend so many of the rights and benefits of adjacent 
owners, are not necessarily appropriate to the course 
of an insect pest, which it is the interest of every one 
concerned to repel or destroy. 

The obligation of aland-owner not actively to 
transfor to his neighbours a danger which he himself 

“has created or increased, is not inconsistent with his 
right to repel some extraordinary misfortune which 
comes to him by way of his neighbour’s land, 

If an extraordihary flood is seen to be coming, the 
owner may protect his land from it, and so turn it 
away without being responsible for the consequences. 
Visitations of locusts arein the natare of extra- 
ordinary and incalculable events, and land owners 
would be entitled as an agricultural operation, to 
drive the locusts away just as they are entitled to 
scare crows, without regard to the direction they 
may take in leaving. SAMUEL JACOBUS v. DANIEL 
WiILHELMUS, 15 C. W. N. 569; 21 M. L. J. 674 

P. C. 460 
Lower Burma Land and Revenue 
Act (II of 1876), ss. 55 (b), 56 864 


Madras Irrigation Act (VII of 
1865), ss. I, and 2 and Rules 
framed under the Act—Levy of water- 

_ cess by Government—“Arrears of water-cess”, mean- 
ing of —Right to levy cess retrospectively to the date of 
order. 

The right vested in Government under Madras Act 
VIL of 1865 and the rules framed thereunder to levy 
water-cess can have effect only from the date of the 
levy. This levy cannot operate so as to -entitle 
Government to claim arrears for a period antecedent 
to the levy. ` 

“The word ‘arrears’ in section 20f the Act means 











payments which have become due and have remained 


unpaic after the levy was made. 
Harrison v. Stickney, 2 H. L. Cas. 108; Rajah Srimat 
 VOncatraya Appa Roy v. Secretary of State, 26 M. 51, 
distinguished. 

Per Sankaran Nair, Jhe language of section 1 of 
Act VIL of 1865 does not mean that the liability to 
pay water-cess attaches itself the moment that Gov- 

“ernment water is used. 

Government cannot, at any time at their pleasure, 
impose the cess, the cess has to be imposed within 
the fasli, i.e., before the crop on the land has been 
harvested. ZEMINDAR OF Nusvip v. SECRETARY oF 

















Gratz, 10 M. L. T. 5; 21 M. L. J. 678 633 
S - S: 2 633 
- ama = Rules under the 
+ . Act 633 


INDIAN CASHES. ` 


right—. 


e {1911 


: 3 
Madras Local Boards Act (Mad. Aci 


IlI of 1890), s. 51 


—— S. 162 (C)—Branch of 
tree in public road felled with Chairman’s permission 
—Conversion of branches to personal use—Conviction 
under the section—Legality. | e 
Section 162 (g) of the Local Boards Act does not 

provide for wrongful conversion of trees; where 

therefore, a person cut down, with the permission of 
the Chairman, the branch of a tree, and converted it 
to his own use, it was held that he could not be 
convicted under this section. EMPEKOR v. ADAM KHAN, 

9 M. L. T. 458 577 

— Rent Recovery Act (VIII of 
1865), SS. 3, 4, 7 . 75 


—— s. ll 68 
S. II — Shrotriemdar, 














right of—Rent—Rate. 

Where a right of occupancy is in the mirasidars, 
Shrotriemdars are entitled to charge rent only; and 
the rate of rent is governed by the provisions of 
section 11 cls. (4) to (iii) of the Madras Rent Re- 
covery Act. SUBBARAYA REDDI v. THIAGARAYA 
Cuerty, 9 M. L. T. 293 669 


— S, 39—Service of notice of 
demand—Service—Illegality of sale held without 
proper notice. 

Before a sale for arrears of rent can be held under 
the Madras Rent Recovery Act, it should be shown 
that notice of demand for the arrears.due was served 
in the manner required by section 39 of the Act. 

The affixing, of the notice to the defendant’s house 
is not valid service under the section. 

It should be shown that attempts were made to 
show the notice to the defaulter. 

A failure to sorve the notice of demand in the. 
manner authorised renders the sale altogether illegal. 

Dorasawmy Pillay v. Muthusawmi Moopan, 27 M. 
94; and Zemindar of Httyapuram v. Sankarappa 
Reddiar, 27 M. 483 (F. B.), referred to. 

Where a notice of demand is taken inside the 
house of a defaulter, and it is afterwards reported 
to the process-server that the defaulter. refuses to 
receive it: 

Held, that this is not sufficient service. CHIDAMBA- 
RAM OHETTY V. MEENAKSHI Sunpara, 8 M. L. T. 447; 
2 M. W. N. 354 11 
———— Revenue Recovery Act (II 

of 1864)—Landlordand tenant — Tenant using 

Government water. | 

Under Madras Act VII of 1865 it is the land that is 
subject to the payment of cess to Government. 
NARAYANASAWMI NAIDU GARU V. ARETI 'TIRAPATIRA. 6 
YUDU, 9 M. L. T. 310 676 


Mahantship-— Succession-—Custom—Sanyasis 
824 











Maintenance. See Hıxpu LAW—MAINTENANCE; 
HINDU LAW— WIDOW. é 


Malabar Law-—Lands set apart for prfate 
temples of a tarwad— Whether tarwad properties— 
Trust. 

Lands set apart for private temples attached to ae 
tarwad cannot be regarded as tarwad properties. They 
are trust properties which can be held by the tarwad- e 
only for purposes of the trust, 

Rupa Jagashet v. Krishnaji Govind, 9 B.Z 169 
followed - 7 
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Malabar Law-—concld. Marriage between Khatria and a Tarkhani—, 
: i Validity 152 
„Ruling of Sudder- Courtin Appeal No. 61 of 1861, Married Women’s Property Act (III 
dissented from. Of 1874), not applicable to Hindus 263 

e  Quzre.—Whether, where a temple was founded by 5 Pp 


the tarwad for the benefit of the family, the members Maxims Actus curiz neminem gravabit 51- 


for the time boing can put anend to the trust so as to ; 

; ;, Mercantile Usage—Delivery order — Jute 
affect those who may be subsequently born in the fami- Hr in Galah Gn Delve Sinners 
‘ly. PATTANUR VALANGERI %. NARAYANAN NANBIAR, 21 


M. L. J. 585; 10 M. L. T. 64 398  —Estoppel | 

Malicious prosecution— Charge of insult Mre hanaE Marks Act oO 
not sustainable—Magistrate acting bona fido— Sufi- kani 
cient protection. Merchant Shipping Act, 1894 (57 & 
The plaintiff walked in view of the defendant, who 58 Vic. C. 60), S. 686 705. 

was holding Court ás a Magistrate, with his shoes 


E k E 
on, and before he had gone a few yards, the de- Mesne profits, assessment of—Court TTA 


fondant had him arrested and produced before him- 
self. The parties were previously acquainted and on 
the plaintiff tendering an apology, he was let off. The 
present suit for malicious prosecution was brought Partition suit — Arbitration 
nearly one year after the above events: d—Fal tion by plaintiff—Titl imi 
Held, (1) that the facts did not of themselves show eaten Halse assertion by plainti 1tie.By agg 
that the Magistrate did not act bona fide when he ————Damages for catching jish—Im. 
ordered the accused to be brought wp before him; mediate right of possession—Plaintif not in possess- 
Pea oe Aa snit, ee H enda = kaa sion— Importance of case—Pecuniary limit of claim. 
ology by the plaintiff, was not justifiable. Vrma- lainti h 
REDDI v. YOKE J. ABBOY Naou, 2M. W. N. 319; 9 A plaintiff may perhaps recover mesne profits gren 


though he be ont of possession. 
M. L. T. 444 391 Dyamoyee Dayee v. Mudhoo Soodun M ytee, 3 W. R. 











Godown—Letting value—Pro- 
fits of business carried therein—Principle for assess. - 
ment 























SS s suit for—Defendant acting 147 and Dwarkaram Misser y. Jogessur Lall, 21 W. 
4 im the capacity of a member of a Municipality— R. 276, referred to. - 
Notice—Municipaiity Act (I of 1900), s. 49. But to recover damages for fish, said to have been 


The defendant, who was a member of a Municipal caught by the defendant from a tank, the plaintiff 
Board and was charged with supervising the sani- must atleast show that ho has an immediate right of 
tation of the town, reported to the Secretary of the possession, if he were claiming it. If he fails to do’ 
Board that dirty water was allowed to flow froma so and it is found that the defendant is in posses- 
house of the plaintiffs. The Secretary ordered the sion, the suit must fail. ELAHI Baksh MANDAG v. 
prosecution of the plaintiffs but they were acquitted, Raw Narayan Guose ` T 
whereupon they brought a suit for damages for mali- Minor. See GUARDIAN AND WARD; HINDU Law— 
cious prosecution: it was held, that as the defendant GUARDIAN; MUHAMMADAN LAW—GUARDIANSHIP. 
had acted in his capacity as a member of the Muni- . 
cipal Board he was entitled to a notice under 





——Family settlement—Minor represented in 





section 49 of the Municipality Act before institution the sottlement—Right of minor to, impeach the 

of the suit. settlement—Zonz fides— Settlement fair and pra- 
Muhammad Saddiqg Ahmad v. Panna Lal, 26 A. 220; dent’—Compromise of doubtful claims—A bsence 

distinguished. ; of due inquiry into facts by minor’s guardian 221 
Bakhtawar Mal v. Abdul Latif, 29 A. 567; A. W. N. a Hereditary trusteeship—Removal of pre- 

(1907) 170, referred to. JUGAL KISHORE v. JUGAL sent trustees—Minor successor—Appointment till 

KISITORE, 8 A. L. J. 589 I minority y i 300 

5 n ive—Right of guardian to appl 

Mandamus not to issue where general law suffi- representative — Rig g co apply e 
cient—Title to property not to be tried in Manda- for certificate—Application through asia 
mus proceedings ° 253 competent 








Sale by father in favour of his minor son, _ 
Nap—Thuk Map— Map prepared under supervision validity of ; 

of Collector—Map more than thirty years old—Pre- $ P a 

ee ee to be proved Map prepared by Mis join der—Joining @ausos of action in “50 s 


Collector under private capacity—Evidence Act (I of of two different estates 


1872), ss. 83, 90. ——— —— of Causes of action and. 
The plaintiff relie®mainly on the thak map of 1858, parties—Defendants not prejudiced by mis- 
wh®reas the defendant relied upon a map prepared in joinder—Practice—A ppeal : 515 
1865 ab the instance of the Collector in his capacity — of charges 946 


as the holder of a particular estate. 

e Held, that section 90 ofthe Evidence Act only shows — ————- ———, See CRIMINAL PROCEDURE 
that the map of 1865 was prepared at the time at Conk, ss, 233—239. 
which ib purports to have been made by the Col- ——- ———-—— Or offences 136 


lector whose signature it bears but it does not estab- = arties. See PARTIES. 
lish the accuracy of the map; and that section 83 has ofp 
no application to the map as it was prepared by the Le of causes Ofe 
Collector in his private capacity. Priya NATH v. ACTION does not justify the rejection of plaint. 
MAHENDRA KUMAR i 376 al 

. 
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Mistake of fact. 


Mortgage—Absolute oceupancy-holding along 
with other property — Court cannot apportion ` 
charge 698 


See Contract Act, 8. 22. 








Case betweont mortgagees—Mortgagee. 
not entitled as of right to redeem aprior mortgage 
Principles applicable 
- Charge—Decree for sale of property 
481 





—<. 





Conditional decree for sale or fore- 
closure—Interest subsequent to the date fixed— 
Court rate oniy allowed 





= — effective during the pendency of a 
suit, validity of —Sub-mortgagee, rights of 16 








Forfeiture-sale—Effect of equities— 

Burden of proof 689 

—__ ————Hypothecation—Non-possessory hypo- 
thecation of moveables—Pledge—Principles of law 
governing hypothecation—Rights and remedies of 
hypothecatee — Foreclosure — Conditional sale — 
Subsequent transferee—Notice—Registration - 








Mortgaged property sold under s. 
` 2958, Civil Procedure Code, 1882—Right of mort- 
gagee to interest on sale proceeds 552 











of occupancy-holding—Suit by mort-` 
gagor to get back property 249 





———— Purchaser of equity of redemption— 
Whether entitled to plead unconscionable bargain 
in a suit by mortgagee—Pleadings 14 


Suit for possession—Mortgage from 
an: ostensible owner party—Plea of estoppel not 
raised by mortgagee—Suit by mortgagee — Res 
- judicata 961. 

-—_———— Suit for sale on mortgage by subse-" 
quent mortgagee — Subisequent mortgagee paying: 
off the prior mortgagee—Entire debt of subsequent 
mortgagee not satisfied by sale of the mortgaged 
property — Simple money decree—Limitation— 
Whether a second suit would lie to recover the 

_ balance money 336 

by trespasser—Mortgagee in posses- 

sion for 12 years—Prescriptive title complete 545 








—— —— 











by unauthorized person—Sale upon 
that mortgage—Acquisition by transferor of owner- 
ship in the property sybsequent to the sale upon 
the mortgage, effect of-Contract of transfer must 
‘subsist at the time of acquisition 443. 


—— by widow—Decree on mortgage— 

Subsequent decree declaring mortgage to be honest 
transaction and executed@for legal necessity—Whe-® 
| ther mortgage. decree binding upon reversionor 





—— 


“Widow put in possession of property 
by husband in lieu of dower—Widow to become 
absolute owner on husband predeceasing her ~ 
Nature of interest created 








Agreement by third party to pay mort- 
gage amount to mortgagee and interest—Part-payment 
@f interest—Breach of other conditions of agreement— 
Right of suit by mortgagee on the mortgages— Whether 
mortgagee bound to refund the Mount received from 
e, third party—Agreement to`, pay intending pur- 
> chaser for not competing for purchase of property— 
*, Consideration, 


INDIAN CASES, 


[igi 
Mortgage—contd, 


An agreement whereby a person undertakes to pay 
money to another in consideration of the latter not’ 
competing for the purchase of certain property with 
the former is not illegal. 

Second defendant executed three mortgage-bonds to 
plaintiffs. First defendant entered into an agreement 
with the plaintiffs whereby he agreed io pay a certain 
portion of the principal within 3 months, the in- 
terest on the principal amount immediately and to, 
execute a fresh mortgage for the balance. The 
agreemont Was not carried out save that the Ist 
detendant paid Hs. 10,000 out of the principal and 
the interesb on the whole liability undertaken . 
under the agreement up-to a certain date. In 
conseguence of the breach of the agreement by 1st 
defendant plaintiff sued for the balance of the amount | 
due to them under the 8 mortgage-bonds executed by. 
1st defendant: 

Held, (1) that plaintiffs were entitled to sus on the 
mortgages and that they were not bound to enforce 
specific performance of 1st defendant’s agreement; . 

(2) that the 1st defendant was not entitled torefund. 
of the interest he had paid in part performance of his 
obligation under the agreement. RUNGIAH GowNDEN v. 
FAKIR MAHONED 6 
Consideration—Full consideration not 

paid—Validity of mortgage to the extent of considera- 

tron paid. : 

A mortgage-bond, of which the whole considera- ` 
tion has not been paid, is valid to the extent of the 
money advanced unless the mortgagor has expressly 
putan end to the mortgage. Supparaya REDDI v. 
MANIKKA KOUNDAN, 2 M. W. N. 265; 9 M. L. T. 479 

: 258 
— — Consolidation—0Olog on equity of redemp- 
tion— Mashrut-ul-rebn. 

A. executed an usufructuary mortgage in respect 
of certain property in favour of B. Later on 4, 
executed another mortgage-deed styled Mashrut-al. 
rehn in which he stipulated that he would not be 
entitled to redeem the original mortgage without at 
the same time paying off the further debt: i 

. Held, that both the mortgages were consolidated 
together and that A. could not redeem the earlier’ 
mortgage without redeeming the later. 

Brij Lal Singh v. Bhawani Singh,7 A.L. J. 821, 
7 Ind. Cas. 115, referred to. HARGOBIND v. Tura - 
Rax 222, 
Implied authority of one of the part- 

ners to create— Parties — Non- joinder—Time for re- 

denuption. 

Where the nature of the business of a partnership: 
included the buying of land and the raising of money 
on loan in order to carry on the business, an authori- 
ty to one partner to mortgage the partnership land 
may be implied. 

Where one of two mortgagee# sued ona mo 
gage alleging that he had brought up the share of 
other mortgagee but the iatter was not joined as a 
party and there was no registered deed of assignment - 
of his interest in the mortgage to the plaintiff. 

Held, that the formal defect in the suit migut be 
remedied i in appeal by permitting him to join asa 
plaintiff or permitting plaintiff to add him asa formal 
defendant. . 

A Court ought not to allow a period of less than 
six wecks for redemption.. ANA PENA NATER SHA v. 











* ANANALAYA OHRTTY, 4 BYR. LT. 71 . 7416. 


yol xX] 
Mortgage—contd. 


Interest—Endorsement of payment of 
mortgage-money—Registration—Registration Act (IIT 
e of 1877), s. 17. oe 
An endorsement: on a mortgage-deed merely ac- 
kno#ledging receipt of ‘the mortgage money is 
not compulsorily registrable under section 17 of Act 
XVI of 1908. Such an endorsement is at most a 
memorandum containing a hint that redemption has 
been effected but it does not contain the contract of- 
redemption. 








‘In a mortgage suit, a mortgagee is entitled to a de-. 


eree allowing him to recover interest gn tho amount 
decreed from the date of suit upto date of realization. 
PIRBAU Diar v. Risan SINGE, 87 P. W. R. 1911; 111 
P, L. R. 1911 846 





a Mortgagee purchasing half of the mort- 

gaged property—Suit to recover the remaining half of 

_ the mortgage-money from the other moiety of the 

property—Maintainadility of suit—Discharge of mort~ 
gage-debt. : 

A. and B. mortgaged their property to O. In 
execution of a simple money-decree against A., the 
mortgagee purchased one half of the mortgaged pro- 
perty: i 

Held, that by the purchase of one moiety of the 
property by the mortgagee only one moiety of the 
mortgage-debt was extinguished and that the mort- 
gagee could recover the remainder half of the mort- 
gage-debt from the other moiety of the property. 

Bishesar Dayal v. Ram Sarup, 22 A. 284, followed. 
JAGANNATH PERSHAD v. MIHIN 235 


Payment to first mortgagee by second 
mortgagee for releasing property from second mort- 
gage—Sale of the properly—Failure of consideration 
for the payment—Contribution suit. 

The plaintiff, the second mortgagee, purchased the 
mortgaged property in execution of his mortgage 
decree. Subsequently, the defendant, the first mort- 
gagee, obtained a decree on his mortgage and at- 
tempted to sell the property. Then the second mort- 
gageo, the plaintiff, paid to the defendant, the first 
mortgagee,‘Rs. 215 for the express purpose that the 
property purchased by the second mortgagee should 
be released from all liability under the defendant's 
decree. The defendant was unable to release the pro- 
perty by reason of objections taken by persons 
interested in the equity of redemption. The property 
was, therefore, scld and purchased by a stranger. The 
defendant applied the sale proceeds towards the 

“satisfaction of his decree. The plaintiff brought this 

suit for recovery of the amount, Rs. 215: 
(Held, that there is no answer tothe claim of the 
plaintiff who should not be driven to a contribution- 
suit to enable him to realise a proportionate amount 
from persons who have been benefited by the pay- 
ment he made. Guræ Rar v. Ram Ras 370. 
- —~—— Prior and puisne mortgagees—Sale by 
both mortgagees—Right of the first purchaser to be. 
confirmed in possession—Right of puisne incum- 

e brancer to vredeem—First mortyagee purchaser im- 

pleaded in suit of pwisne mortgagee— How far his 
right under the prior sale affected-—Right of puisne 

~ mortgagee decree-holder to sue first mortgagee decree- 
holder for possession—Position of prior and puisne 
mortgagees. G 
-Where thore are two mortgages in favour of two 
persons, neither of them being usufructuary, and the 
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Mortgage—contd. 


first mortgagee sells the property before the puisne 
mortgagee, there is nothing for the latter to sell 
and the first mortgagee is entitled to possession under 
his sale. i ij 

The second mortgagee has the same right to sell 
his mortgagor's interest but the first sale puts an end 
to the mortgagor’s interest and conveys it to the 
purchaser, À 

Venkatnarsammah v. Ramiah, 2 M. 108; Akatti 


and v. Toluckdye Koer, 5 C. 265; 4C. L. R. 358, 
Dimgopalk Lal v. Bolakee, 5 ©. 269; Rutti Chettyar 
v. Subramanya Chettyar, 32 M. 485; 19 M. L. J. 728; 4 
Ind. Cas. 1077, referred to. 

The right of the prior mortgagee purchaser is not 
lost to retain possession underhis sale merely because 
he was impleaded in the suit of the: second mort- 
gagee. 

` The only right vested in the puisne mortgagee is 
the right to redeem the first mortgage. 

Krishnan v. Chadayan Kutti Haji, 17 M. 17, 
Mahomed Usain Rowthan v. Abdulla, 24 M. 1714, 
referred to. s ; 

After redemption, as aforesaid, the purchaser in 
execution of the decree on the first mortgage may 
redeem the two mortgages vested in the same person. 

Sivaraman Chetty v. Kuppumuthu Chetty, 13 M. L. 
J. 72; Govardan Doss v. Veerasawmi Chetty, 26 M. 
537; Vencatrama Iyer v. Gompertz, 31 M. 425; 
3 M. L. T. 397; 18 M. L. J. 298, referred to. 

If the purchaser does not redeem the puisne mort- 
gagee who has obtained by redemption the right of 
the first mortgageo, the properties may be sold, the 
mortgagees paid, and the balance paid to the pur- 
chaser, as the representative of the mortgagor. 

Vencatramana Iyer v." Gompertz, 31 M. 425; 
3 M..L. T. 397; 18 Al. L. J. 298, Nagammal v. Vencata. 
giri Aiyar, 8 M. L J. 299, referred to. . 

The puisne mortgagee has gota right to sell the 

`- property even after sale by the first mortgagee, but 
he can exercise that right only after redeeming the 
first mortgage. The prior mortgagee cannot be 
deprived of his right to require the pnisne mortgagee 
to redeem him, and in default, to enforce his rights 
under his instrament of mortgage by sale or fore- 
closure, and he may be allowed to do this even ag 
defendant in a mortgage suit. 

Rangaya Chettyar v. Parthasarathy Naicker, 20 M. 
120, explained. VENKATAGIRI AIYAR v, BADAGOPA- 
CHARIAR 


Rena Kutty v. Chirayil Ambu, 26 M. 486; Nanack 








of property not in the 
mortgagor, effect of—Long term for redemption fired 
ein the mortgage-deed, val@lity of—Redemption not 
allowed by the assignee of mortgagor in a suit for pos- 
session by the mortgagee—Mortgagee bound to pay 
money paid for redemption of prior -mortgage—Suit 
for possession not a suit for specific performance. 

In 1886 one K. mortgaged a share ina village with 
possession to one J. Subsequently, in 1898, the same 
share was mortgaged with possession to the plaintiff 
for aterm of 80 years, it being expressly stipulated 
that the mortgagor shall not redeem until the expiry 
of the said period. In 1905 E. sold the property to 
the defendants who then paid off J.’s mortgage of 
1886 and took possession of the property mortgaged. 
The plaintiff now brought a suit for possession on the 
basis of the mortgage of 1898, The defendants con- 
tended that the mortgagor, not being at the date of 


possession of 1 
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Mortgage—contd, 


transaction in possession of the mortgaged property, 
had no right to mortgageit with possession and that 
the plaintiff could not claim possession on the 
strength of the deed. It was also contended that the 
condition in the mortgage-deed that the mortgagor 
shall not redeem for 80 years should not be enforced 
and the defendants should be allowed to redeem the 
plaintiffs mortgage: 

Held, that although the property was not in the 


possession of the mortgagor in 1898 when he mort- | 


gaged it to the plaintif, "yet that circumstance could 


- not prevent the plaintiff from asserting her right 


under the terms of her mortgage-deed ` and that, 
therefore, she was entitled to recover possession of 
the property mortgaged to her: 

Held, further, that the present suit for possession 
could not be treated as a suit for the ‘specific perform- 
ance of the contract, and that the defendant could 
not be allowed to redeem in the present suit inas- 
much as the defendants had not offered to redeem 
the plaintiff's mortgage, nor had they paid the Court- 
fee which would be payable on a prayer for redemp- 
tion of the mortgage. 

Held also, that itwas premature to consider whether 
the provision that the mortgage shall not be redeemed 
for 80 years should be enforced or not, as the plain- 
tiff had not yet obtained possession of the pro- 
perty and no question of redemption could till then 
arise. 

Held, lastly, that the plaintiff, before obtaining 
possession of the property mortgaged, must pay to 
the defendants the amount of money paid by them 
to the mortgagee of 1886, 

Kalka Singh v. Himayat Als, 10 O. C. 218, referred 
to. KANCHAN SINGH v. JAFRI BEGAM 190 





—— Purchase of property by mortgagee — 
Liability of mortgagee to prevent redemption by mort- 
gagor—Estoppel. 


A mortgagee cannot acquire any higher right as 
against the mortgagor merely by setting up an abso- 
lute title in himself to the mortgaged property. 

Suit properties were held by 156 defendant’s family 
on otti right under the plaintiff's family. In an ac- 
tion by plaintiff for redemption, 1st defendant pleaded 
the plaintiff’s family „had not the jenm right in the 
properties which the 1st defendarit had purchased 
from a third person: 

Held, that whether plaintiff had the jenm right or 
not in the properties, 1st defendant was estopped from 
denying the plaintiff’s right to recover the land on 
the demise, and that lst defendant’s purchasé of the 
jenm right from a third person could not enlarge his 
rights so far as his obligMtion to surrender the lal 
to the demiser was concerned. Kapaxam VALLE 
Maro v. OTHENAN Nair, (1911) 2 M. W. N. 61 

i 339 
——— Purchaser of mortgaged property — Mort- 
gage suit—Purchaser not made party— Mortgage, 
whether to be proved against him again 





When a mortgagee has obtained a decree on 
his mortgage, the validity of the mortgage must 
doain be proved against a purchaser who was 
not a varty to the suit on the mortgage and who 
ought to be given an opportifhity of redeeming it 


° if “valid. 


Protab Chandra Mandal v. Ishan Chandra Chowdhr y, 
“40, W. N. 266, distinguished. 
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Mortgage—contd. 


Defendant No. 2 executed a mortgage in favour 
of the plaintif. Defexdant No. 1 purchased the 
mortgaged property and got possession ofit. The 
plaintiff obtained a decree but defendant No. 1 
was noparty to it. In execution, the property 
was put up for sale and purchased by the plain- 
tiff. Defendant No.1 filed a claim which was suc- 
cessfal and the plaintiff sued for confirmation of pos- 
session : 

Held, that as the plaintiff had not proved the 
genuineness of the mortgage in the presence of 
defendant No. 1, who denied it, and had also not 
given him an opportunity of redeeming, the suit as. 
framed was not maintainable. 

Har Pershad Lal v, Dal Mardan Singh, 9 C. W. 
N. 728;1C. L. J. 871; 32 ©. 891 and Ganga Das 
Bhattar v. Jogendra Nath Mitter, 11 ©. W. N. 408; 
5 0. L. J. 315, referred to and distinguished. Jore 
Kumar v. INDRA NARAIN 13 





Redeem up and foreclose down—Res 
judicata—Decree in general terms—All the intrinsic 
evidence may be looked into—Decree nisi—Docwment 

. containing separable parts—Registration—How far 
necessary—Agreement by mortgagee to get salary owt 
of profits—Not registrable—ortgagee in possession— 
Remuneration for personal services—When allowed— 
Company—De facto Directors—Notice to owtsiders— 
Acquiescence—Depriving a man of his legal rights— 
Must amount to fraud—Its elements—Liability of 
mortgagee to account, mortgagee cannot contract him- 
self out of. 


Where there is more than one mortgage upon a 
property the rule is, redeem up, foreclose down, 
which means that the first mortgagee suing for 
foreclosure must make all subsequent mortgagees 
parties to the “suitand so’ afford each in turn the 
chance of redeeming before being foreclosed. The 
first mortgagee can neither foreclose nor be redeemed 
by the original mortgagor without taking into 
account intermediate encumbrances. If the inter- 
mediate encumbrancers, who are parties to the suit, 
do not choose to exercise their rights to redeem, 
each in turn would be foreclosed before the first 
mortgagee could come into touch with the mortgagor. 

A mortgagor can redeem each of the mortgagees 
above him separately and in their turn, but he can- 
not skip all the mesne mortgagees and redeem his 
first mortgagee in a suit brought against him alone. 

Even after foreclosure the Tight 4 toredeem revives 
if the mortgagee pursues his remedy onthe personal 
covenant. 

Where a decree is couched in general terms and a 
question of res judicata arises upon it, the Court may 
look at all the intrinsic evidence before it and the 
materials of the case as a whole, even going so far 
as statements in the depositiors of witnesses. 

Amriteswari Debi v. Secretary of State, 24 C9504; 
24 I. A. 33, followed. 

A decree nisi cannot constitute a res judicata, and 
so none of the materials upon which that deoree ise 
based can be res judicata either. 

Where a document which as a whole requires 
registration, contains separable parts which do not 
require registration, those parts may be admitted in 
evidence to prove transactions which ew hypothesi 
do not affect immoveable property of the value of 
Rs. 100 or upwards. 


[2911 


rs 


Vol, X] 
a e 
Mortgage—contd.” 


"~—_-——--— for foreclosure obtained against all 
the defendants — Order absolute obtained only 
against some of the defendants, validity of—Pay- 

e ment of the decretal amount by the defendant 
against whom no order absolute passed, effect of— 
Foreclosure decree discharged by the payment 
made by one defendant against all—Decree joint 


and indivisible against all the judgment-debtors— . 


Redemption by a puisne mortgages, effect of 174k 


—-———_—— Redemption —Decree—Appeal 
on the ground that money deposited too late— 
- Court-fee l 736 
—— Time for redemption 776 
Breaking up of security by 
mortgagee—Liability of mortgagor. 

A. mortgaged his sir to B. in 1881. At a sale in 
executiomof a simple money-decree in 1888 B. pur- 
chased the proprietary right in the sir: leaving A, 
owner of the exproprietary right only: i 

Held, as B. by his own act had broken up the 
integrity of his security, he was precluded from plac- 
ing the whole burden of his mortgage-debt upon the 
ex-proprietary rights. 

‘Bisheshur Dayal v. Ram Sarup, 22 A, 284, followed. 
UHOUNI Lat v. SIKISHAN SINGH, 8 A. L. J. 227 729 
——— by one who believes himself 
to have interest in the mortgaged property—Subro- 

gation. : 

A. mortgaged hig property to R. Subsequently, in. 
execution of a simple money-decree A.’s right in the 
property-was sold and purchased by F. the 
predecessor-in-interest of the plaintiff. Meanwhile 
A., by a private sale, sold: all his interests in his 
property to T. T. brought a civil suit to have the 
auction-sale in favour of F. set aside. The Subor- 
dittate Judge dismissed the suit but on appeal the 
District Judge decreed it. After the decree of the 
Subordinate Judge and before the decree of the District 
Judge F. paid off the _Mortgage-money to R. and 
redeemed the property: 

Held, that as F, had” paid „the mortgage-money in 
the belief that his ‘auction-sale wag good and he had 
interests in the property, he had a right to be 
subrogated to the position of R. the mortgagee. 

Syamalaryudu v. Subbarayudu, 21 M. 143; Chama 
Swami v. Padala Anandu, 31 M. 439;3 M. L. T. 395; 18 
- M. L.J. 306; Sundar Singh v Chandrika Singh, 

36 C. 193; 5 O. L. J. 611; 1 Ind. Cas. 912; Brocklesby v, 

Temperance Permanent Building Society, (1895) A. C. 

173; 614 L.T.Ch. 433; 11 R. 159; 22 L. T. 477; 43 W. R. 

606; 59 J. P. 676; Thurston v. Nottingham Permanent 

Benefit Building Society, (1992) 1 Ch. l; 71 L.J. Ch. 

83; 50 W.R. 179; 86 L.T. 385; 18 TL.R. 135, referred to. 

Kesri Mat v. MOBARAK Hussain, 8 A. L. J. 663 556 

- Redemption-suit — Claim for 
future harra on basis of lease cannot be joined with 
claim for redemption e 
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Terms of the mortgage, no 
evidence to prove—Period for which the mortgage is 
made, effect of, no evidence to prove—Interest to be 
presumed equal to the profits of the property. 

Tn a suit for redemption the plaintiff, in order to 
prove the mortgage set up by him, produced ‘a wit-' 
*ness whose evidence established the fact of mortgage. 
In appeal it was contended that as this evidence’ 
did hot prove the terms of the mortgage, the plain- 
tif was not entitled to a decree for redemption, 


GENERAL INDEX, 1 


Mortgage—concld. 


Held, that in the absence of evidence it could not 
be assumed that the mortgage was made for a period 
exceeding that alleged by the plaintiff: 

Held, also thatin the absenco of evidence to the 
contrary it could not be assumed that the interest, 
if any was agreed to be paid, exceoded the profits of 
the property. Pancuam TEWARI v. Ram Unit UPA- 
DHYA 
. Ment 


—_————. 





or Sale—Construction_of docu, 

0, 814 

Suit—Mortgagor taking money. 

from Receiver as accommodation loan—Refusal to 

` pay—Power of Court to compel payment 898. 

property—Mortgagee in pos: 

session—Attachment as mortgagee’s . propertiy--~ 

Claim by mortgagor—Position of mortgagee—“On 
account of or in trust for”--“As his property” 











Mortgagee in possession—Romuneration for 
personal services—When allowed — Liability of 
mortgagee to account, mortgagee cannot contract 

` himself out of 748 

Mortgagor and mortgagee -Transfer 
and transferee of non-transferable holding—Ques-. 
tion of transferability of holding—Mortgagee pur- 
chaser and private purchaser 

_ 7 Morigagee escaping payment 
of rent for certain years —Who is to be benefited by such, 
escape, mortgagee or mortgagor—Rights of mortgagee, . 
A. executed a usufructuary mortgage of an occu- 

pancy-holding to B. which provided that the mort. 
gagee was to take the profits in lieu of interest after- 
payment of the rent to the zemindar, During the sub- 


* sistence of the mortgage the mortgagee escaped pay-. 


ing rent to the zemindar for several years: 

Held, that the mortgagee was entitled to the benefit, 
of such non-payment of rent to the zemindar and that. 
the mortgagor was not entitled to redeem the mort-. 
gage on payment of the principal sum after deducting | 
the rent not so paid. FAKIR MUHAMMAD Kuan v. ALL 
Suer Kuan 113 
_— rights of —Splitting up of the 

mortgaged property with the consent of all parties, 
_ effect of —Loss of rights in execution of a decree based 

on a prior mortgage. . 

In 1878 A. mortgaged a share in a certain village 
to R. ln 1881 he mortgaged the same property to- 
gother with another share to the plaintiff and one’ 
8. In 1885 R. brought a suit upon his mortgage and 
obtained a decree for sale of the mortgaged pro- 
perty. To this suit the mortgagees of 1841 were’ 
parties. Before this decree was actually put into 
execution, the heirs of the mortgagors redeemed 
halite property mortgaged gfrom S. in 1893. In 
1906 the prior mortgagee R. pnt his decree into 
execution and got the other half of the mortgaged 
property sold. Ona suit by the plaintiff to recover 
half the mortgaged property, it was held that the 
mortgage security had with the consent of all tho” 
parties, viz, the heirs of the mortgagors and tho mort- 








. gagees, been split up into two portions and the portion 


redeemed in 1898 was not liable to the claim of the. 
plaintiff, nor could the other half of the mortgaged 
share be recorered by the. plaintiff, as whatever’ 
rights he had were lost in execution of the decree 
based on the prior mortgfge. The plaintiff’s suit was, 
therefore, dismissed in toto. BALJIT SINGH v Bas 
HADUR SINGH 15 






uhammadan Law — Adoption—In- 
heritance—Converts from Hinduism to Muhammadan- 
ism—Burden of proof—Suit for declaration that ad- 
option is invalid—Valuation—Jus isdiction. 


The Muhammadan Law doesnot recognise adoption. 
In the case of converts from Hinduism to Muham- 
madanism, the presumption is that, as a necessary con- 
sequence of conversion, the law of adoption recognis- 
ed by Hindu Law and usage has been abandoned by 
them. Those who allege that the usage and law in 
question has been retained must prove it. 

Adoption is not necessary inheritance or succession 
although it leads to inheritance or succession. BAI 
MACHHBAI v. BAL HIRBAT, 18 Bom. L. R. 251; 35 B. 
264 816 
_— — Alienation — Widow 
inheriting house property from her husband— 
Right of husband’s brother to contest alienation— 
Sayads of Sialkot City 855 











Dower—Arrangement— 
Widow put in possession of property by husband in 
liew of dower—Widow to become absolute owner on 
husband predeceasing her—Mortgage—Nature of in- 
terest created. 

A Muhammadan gavehis wife possession of his 
property in lieu of her dower on the condition that if 
she died before him, the property would revert 
to him, the balance of the dower becoming extinct; 
but that if she were to survive him she would be- 
come absolute owner of the property. The husband 
predeceased the wife: Held, that on the husband’s 
death the wife became absolute owner of the property. 

Musammat Bebee Bachan v. Sheikh Hamid Hosein, 
14M. I. A. 377; 17 W. R. 113, referred to. 

- The interest created was a right to enjoy the 
usufruct of the property during the life-time of the 
husband which was to develop into full ownership 
on the happening of a contingency, tiz., the death of 
the husband in the life-time of the wife. MUBARAK- 
un-Nissa v, MUHAMMAD MUNSUB Hasan Kuan, 8 A. L. 
J. 206 72 


—_—_— 











—— Widoid-in. possession of hus- 
band’s property in lieu of her doicer—Dispossession by 
heirs—Suit to recover dower debt—Limitation Act 


(XV of 1877), Sch. II, Art. 104, application of. 


F., a Muhammadan, put his wife in possession of 
his property in order that she might satisfy her dower 
thero out. F. died in 1895. His heirs wrongfully 
took possession of his property in 1906. In a 
suit for recovery of the balance of the dower-debt in 
1907: it was held, that limitation ran from the date 
of dispossession and not from the date of the 
death of the husband, and that Article 104 of tha 

®Limitation Act did not apply. HAMIDULLAH KHAN v. 

Nasso, 8 A. L. J. 578 ` 

—— Guardianship—io- 

thers right to be guardian of minor children—How 
defeated. 

The rule of Muhammadan Law is strict and the 
mother’s right to the guardianship of her children 
can only be defeated on proof of gross and open 
immorality. - 

Where it is found that a mother was divorced by 
her husband because she was in the habit of going 








® out inthe evening and neglecting her children, and 


refusing to cook for him but that since her divorce 
she haslived in a hut in a sspectable quarter, be- 
longing to her husband, and has supported herself and 
her family by keoping cows and selling, milk, and 


INDIAN CASES. 
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Muhammadan Law--concld. 


that sho is now an elderly woman: Held, that -she 
should have the custody of her children, the boy until 
he arrives at the age of sevenand the girl until she 
ieaches the age of puberty. JANNATUNNESSA BIBI v 
HAFIZ-UD-DIN 904 


Pre~emption. See 














PRE-EMPTION. 


MultifariousneSsS—Suit not to be dismissed 
—Amendment—Plaint—Mortgage—Redemption suit 
—Claim for future harra on basis of lease cannot be 
joined with claim for redemption. 

A suit which is bad for multifariousness should 
not be dismissed without allowing the plaintiff an 
opportunity of amending his plaint, and so-restricting ` 
his claim as to avoid the objection of multifariousness, 

Varajlal v. Ramdat, 26 B. 259; Ashabai v. Haji Tyab 
Haji, 6 B. 390; Kalian Singh v. Gur Diyal, 4 A. 163, 
relied upon. 5 

Ganeshi Lal v. Khairati Singh, 16 A. 279; Mullick 
Refait Hossein v. Sheo Pershad Singh, 23 O. 821; 
Smurthwaite v. Hannay, (1894) A. O. 494; 63 L. J. Q. 
B. 737; 6 R. 299; 71 L. T. 157; 43 W. R. 118; 7 Asp. 
M. C. 485, considered. 

A prayer for amendment should not be refused on 
the ground that another party will have to bs joined 
and as against him the suit would be time-barred. 

Shriram Sadasheo Balkrishna Joshi v. Ganpati 
Kundi, 2 N. L. B.79, considered. 

A claim to future relief in respact of kharra on the 
basis of a lease from the mortgagee cannot be joined 9 
with a claim for redemption. BANSIDHAR v. RAGHU- 


BIR, 7 N. L. R. 43 i 737 
Murder. Ses Prenat Cone, s. 302. 


Culpable homicide—Riot—Unlawful as- 
sembly armed with dangs—Intention 852 

Riot—Unlawful assembly armed with 
dangs—Intention 852 

















— Intention — Oircwmstantial < evidence — 
Conviction based on circumstantial evidence—Duly 
of juries—Soundness and honesty of decisiun—How 
far they should expect truth from avitmesses— Moral 
conviction—Certainty of the conclusion. 

Intention is the result of working of the brain and 
as one human being cannot see into another human 
being’s brain, the only way -of gathering intention is 
to judge from the act itself and from the circum- 
stances under which ib was done. 

Circumstantial evidence is evidence of circum- 
stances as opposed to what is called direct evidenco. 
Circumstances, however, sometimes afford just &s 
strong, if not stronger grounds, for coming to a con- 
clusion as to something having happened than the 
evidence of any witness even of the highest stamp, 
who may say he saw it happen. 

Juries are expected to give the best of their brains 
to consideration of the matt8rs brought beforg them 
and to givea sound and honest decision. If that is 
not done, it must bring the jury system into disrepute. 

As regards belief of witnesses, juries should not 
expect the witnesses to come to the reputed standard 
of Washington, butmust take people as they are and 
try and discover the truth by close consideration ofe 
each one’s evidence in order that truth may prevail 
and that justice may be done in the acquittal of an 
innocent man or in the conviction of a guilty man. , 

[44 
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Murder—conold. 


Before'the jury convict an accused of the offence 
with which he is charged, they must come to a certain 
conclasion on the matters brought before them. Those 
matters must appear to them to leave no reasonable 
doubt and prove with certainty that the accused and 
the accused alone could have been the man who com- 
mitted the offence. By ‘certainty’ it is not meant that 
juries are not to act npon evidence unless it puts them 
in the position of having actually seen the thing done; 
but that they have to be gatisfied upon the whole evi- 
dence beyond reasonable doubt as they would be on 
any important question on which they have to take 
action one way or the other. EMPEROR V. ATI 
Cassiu Anirr, 4 Bur. L. T. 97 929 


Negligence. See CONTRIRUTORY NEGLIGENCE. 


Negotjable Instruments Act (XXVI 
of 1881), ss. I, 83—Scope af s. 83— 
Inapplicable to hundis—“4ll previous parties” in- 
clude drawer —Hundi—Presentation for acceptance 
not obligatory—Dishonouring of hundi eleven days 
after presentation—Liability of drawer. 

The words “all previous parties” in section 83 of the 
Negotiable Instruments Act should be construed as 
including the drawer. 

The’ twenty-four hours’ rule specified in sec- 
tion 83 was not intended by the Legislature to ap- 
ply to bills of exchange generally or to hundis. 

Section 83 applies only to bills of exchange in 

“which acceptance bythe drawee is obligatory. The 
only form of billof exchange for which such ac- 
ceptance is required-by the Actis described in the 

Act as a bill of exchange “after sight.” 

Section 83 of the Act has been inadvertently placed 
in Chapter VII instead of in what would seem to 
- be its proper place immediately after section 63. 

The ordinary hundi of this country comes under 
the class of bills which require presentation for pay- 
ment only and not for acceptance. 

Ram, Chand v. Shadi Ram, 19 P. R. 1888, referred to 

A hundi was duly presented to the drawee who, 
after taking eleven days to consider whether he 
“would honour tho draft, dishonoured it on the 
ground that he had no assets belonging to the 
drawer : 

Held, that section 83 of the Negotiable Instruments 
Act was not applicable and that the drawer was liable 
on the hundi. 

Judgment in Civil Appeal No. 83 of 1907, overruled. 

(Per Kensington, J., in his order of reference.) 

The Negotiable Instruments Act does not affect 
any local usage relating to any instrument in an 
oriental language. 

The words “all previous parties” in section 83 ought 
not to be construed as covering the drawer. : 

Nilkund y, Menshi, 10 B. 348; Ram Ravji v. Pra- 
thaddas, 20 B. 18, refgrred to, Kuan CHAND v. 
Gotar gam, 142 P. L. R. 1911; 39 P. R.1911 1383 
——— an — SS. 30, 93, 98 (c)— 

Notice of dishonour to the drawer— Damage —Burden 

of proof—issue. 

łn a suit by the holder of a dishonoared hundi 
where no notice of dishonour has been given to the 
Ylrawer, the burden of proving that the party charged 
could not suffer damage for want of notice is on the 
Plaintiff andthere should be a definite issue on the 
point. Jnanpa Raw v, Topa Man, 96 P. W. R. 1911; 
178 P. L, R. 1911 i 405 
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Negotiable Instruments Act—concld. 


—_————- 5, 32 734 
——— s. 80 847 


S. BO—Ervidence Act (I 
ot 1872), s. 92, proviso 2—Negotiable instrument 
silent as to interest—Separate oral agreement as to 
interest whether can be proved—Separate entry as to 
interest in sahukar’s or broker's book whether proof of 
written agreement —Rate of interest when instrument 
silent. 

Where a suib is based on a negotiable instrument, 
which isa document ofa formal charactor, tho exis- 
tence ofa separate oral agreement as to any matter 
on which the instrument is silent, cannot be proved 
under section 92 of the Evidence Act, as proviso 2 to 
the section would not apply to the case. 

Futhwna Bibi y. Ammal Hanumanta Row, 17 M. L. 
J. 296, followed. 

Ghansham Lalji v Ram Narain, 29 A. 83 (P.O); 4 
A. LaJ. 29; 6 C. L. J. 7; 11 C. W.N. 105;9 Bom. L. 
R. 1; 1 M. L. T. 427; 17 M. L. J. 35, distinguished. 

A Shah Jog Hundi isan instrument ofa formal 
character and where itis silent asto interest a 
separate oral agreement for payment of interest 
cannot be proved in virtue of proviso 2 tosection 92 
of the Evidence Act. But interest at 6 por cent. 
per annum will be allowed under section 80 of 
the Negotiable Instrumenis Act. 

Where a hundi does not contain the rate of interest 
but such rate is entered separately in the books of 
the sahukar andthe broker, this entry by itself would 
not be sufficient evidence of a written agreement 
between the parties to pay interest at the rato 
therein mentioned. KISHORE CHAND v. GURDITTA 
Mat, 165 P. L. R. 1911 315 
— —— S. 83, scope of— 

















Inapplicable to Hundi—All previous parties 133 
—————-— ss: 93, 98 (:) 405 
——— s. 120 734 


See PARTIES. 





Non-joinder of parties. 
— — does not justify rejection 
2I 





of plaint 








———-Misjoinder of parties and 
causes of action —Rejection—Dismissal—Non-joinder 
or misjoinder of parties whether justifies rejection of 
plaint, 

“The mere fact that there is a misjoinder of parties 
and of causes of action or non-joindor of parties does 
not justify a Court in rejecting a plaint. SHAHAR-UD- 
DIN V. ANJUMAN-I-NaumantA, 182 P. L. R. 19411 212 


N. W. P. Rent Act (XIJ of 1881) 573 
145 


a9 





= ——— S. 9—Sale of occupancy- 

holding illegal—Vendee's ‘possession is that of a 
trespasser—Suit to eject the vendee of occupancy- 
holding—Jurisdiction of Civil Court—Adverse 
possession—Mortgugee cannot hold adversely to 
mortgagor. 

In 1888, A., an occupancy-tenant, sold his occu- 
pancy rights to B, who held a mortgage over the en- 
tire mahal from the zemindars. In 1901, O. purchas- 
ed the occupancy-holdingefrom B. Plaintiffs purchas- 
ed in 1906 one-half of the mortgaged mahal and re- 
deemed the entire mahal from B. and entered into 
possession, In 1908, plaintiffs sued for possession of 
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N. W.P. Rent. Act—concld. 


¿the occupanoy plot on the ground that the original ac- 
eupanoy tenant had no power to transfer it: 
. Held, that the suit was governed by N; W. P.’ Rent 
-Act, 1881, that the sale of the occupancy-holding was 


$ ilegal under section 9 of that Act, and that the ven- 


dee’s possession was that of a trespasser. 

Jakhu Ram v. Harshankar Prashad, A. W. N. (1886) 
75; Madho Lal v. Sheo Parshad, A. W. N. (1890) 162, 
followed. 

Such being the nature of ‘the possession of the 
vendee, the zemindar . was. entitled, to sue him for 
‘ejectment in a Civil Court within 12 years. 
| The derivative possession of the mortgagee, B., or his 
representative, during the continuance of the mortgage 
was that of his mortgagor and could not be turned in- 
to adverse possession by any act of “his behind the 
back of his mortgagor.. 

‘Umr-un-nissa v. Muhammad Yar Khan, 3 A. 24; Jeechoo 
Sahoo v. Syed Maseeoollah, 21 W. R. 13, relied upon. 
GANDHRAP SINGH v. Hani Kisuna, 8 A. L.J. 
458 999 
Notice—Defendant acting in the capacity of a 
, member of a Municipality—Malicious prosecùtion, 
- suit for 
- of dishonuur to the drawer—Damage— 
” Burden of proof—Issne 
~—————-Non-possessory hypothecation of moye- 
` ables- -Subsequent transferee—Registration 869 
x —— Suit against Secretary of State—Injunc- 
| tion—Notice may be dispensed with in case of im- 
- mediate need ' 6 


Oaths Act (X of 1873), S. 1 2—Refusal to 








` - take oath offered by other party—Efect of refusal— 


Right of Court to take refusal inte consideration— 
: Weight to be attached when both parties refuse to 
`- take oaths. 
` A Court does nob act irregularly or illegally in 
taking into consideration the fact that the . plaintiff. 
declined to take an oath by which the defendant 
offered to be bound. The refusal is a piece of con- 
duct which the Courtis entitledto consider along. 
with the other evidence. ` 

Durga v. Kewal, Civil Revision No. 6 of 1881, dis- 
tinguished. 

Issen Meah v. Kalaram, 2 C.L.R. 476; Chintaman v. 
Shrinivas, 22 B, 680; Moyan v. Pathukutti; 31 M. 1; 17 
M, L.J. 545; 3M. i; T. 98, relied upon., 

No weight should be attached to the ‘refusal of a 
plaintiff to lake an oath, where there is a similar re- 


“ fusal by the defendant. ‘SUKUDKO v. GANESH, 7 r5 
4 


R. 56 2 
eOccupancy-holding-—Succession how gov- 
erned— Hindu Law — Succession — Son remaining 

_ joint with father = 2? 


ma — Mortgage —Fraudulent re- 
` linguishment while question of mortgage sub 
` judice—Void—Suit for declaration in Civil Court— 

Maintainable—N. W. P. Rent Act (XII of 1881). 

An occupancy-tenant can validly mortgage his 
occupancy-tenancy with possession under the 
Rent Act XII of 1881, and any fraudulent and 
collusive relinquishment by the occupancy-tenant 
would be void against the mortgagee. The mort- 
gagec is entitled to sue for a declaration in the Civil 
Court that the relinquishment was not operative 
as against him, Jar Gopar v, UMADAT, 8 A. L. J, 


695 573 





_ INDIAN OASES,, 


~of1914 


Occupancy~holding’—conold. -> 


Mortgage—Possession delivered 
to mor igagee—Suit by mortgagor to get back possession 
without payment of money received from the mortgagee 
—~Whether maintainable—Void contract —Refund K 
consideration. 











A usufructuarily mori gaged his EEE E 
to B. and'delivered possession. The mortgage‘of the 
holding was void in law.” The mortgagor sued for 
recovery of possession without offering to re-pay the 
‘mortgage-money: 

Held, that he could not’ recover possession of the 
property without refunding to -his mortgagee the 
money he had taken as, ‘the consideration of the 
mortgage. 

Fasihuddin v. Karamatullah, A. W. N. (1888) 128, 
followed. 

~Bhikham Singh v. Har Prasad, 19 Ae 35, dis- 
tinguished. Ram NIHORA RAI v. MANBODE UPADHEYA 

—_—- not transferable— Purchase 

— Title of purchaser—Subsequent sale of holding’ in 
execution of rent decree obtained by some of co-sharer 
landlords—Estoppel—Conduct—Evidence Act (1 of 
1872), s: 115- --- 


The plaintiff purchased from an occupancy- -raiyat 
the holding in dispute which is not transferable with- “ 
out the consent of the landlord. Subsequently“ defend- 
ant purchased the same holding in execution of a 
dècree for rent obtained b7. some of the co-sharere 
Jandlords, defendants Nos, 2—9. The plaintiff-has 
sued for declaration of title and recovory of pos- 
session, ` E 

Held, that the plaintiff Sot no title to the hold- 
ing which was not transferable, that there could 
nót be any estoppel against the defendants, for they 
were no.party to the transaction under whieh 
the plaintiff claims title, and that the suit must, fail.: 
AcHAMULLA SIRCAR v. CHoLAMUNNESSA BIBI, 12 C. D. 
T. 479 928 
« See Acra TENANCY Act; 

“ BENGAL TENANCY Act; CENTRAL PROVINCES TENANCY; 

, Act. 

——— ———, creation of—Pre-emption . 


&, 
Opium “Act (I of 1878), ss. 4, 5, 9— 

License — Condition prohibiting transfer of the, pris, 

vilege of vending opium—Admission by licenseeof 

partner - Suit’ to enforce partnership—Contract -Act 

(1X of 1872), s. 28—Contract forbidden by law— 

Public policy. 

The provisions of the Abkari, and Opium Acts: ard. 
not intended to merely protect tho public revenue,, 
the prohibitions contained therein are based on 
public policy. 

Marudamuthw Pillai v. Rangasami Mooppan, 24- wi 
401; Hormasji Motabhai v. Pestonji Dhanjibhai, 12 B.; 

2; Thethi Pakurndasu v, Shêmudu, 26 M. 430 Behari. 
Tal v. Jagodish Ohumder Shah, 31 ©. 798 and Raghu 
Nath Lalman v. Nathu Herji Bhet, 19 B. 626, referred 
to. 

Defendants, who had obtained a license for the vead 
of opium from the Collector, admitted plaintiff as a- 
partner, without the Collector’s sanction and though e 
the conditions of the license prohibited defendants 
from transferring -or sub-letting the privilege. In.a 
suit for dissolution and winding up of the partnership 
between plaintiffs and defendants: eae 

















. ¢¥ol. X] 


Opium Act—concld.. ~ Be gee, ties he 


‘Held, (1) that the suit was not maintainable,.as 
tthe combined. effect of sections 4,5 and 9 of the 
Opium Act was to nullify a transfer.made in violation 
-of the provisions of the conditions of the license . and 
the plaintiff acquired no rights enforceable in. law 
undéi it. x 
Judoonath Shaha v. Nobin Chunder Shaha, 21 W. Ri 
289, Behari Lal Shaha v. Jagodish Chunder Shaha, 31 G, 
798; Raghunath Lalman v. Nathu Herji Bhate, 19 B. 
626, -referred to. . 
Natla Bapiraju v. Puran Achutha Rajajee, 1 M.W.N. 
1549; 7 M. L. T, 176; 20 M. L. J. 337; 5 Ind. Cas. 456, 
Marudamuthu Pillai v. Rangasawami Moopan, 
24 M. 40l; Bhikanbhai v. Hiralal, 24 B. 622 and 
Abdulla v.. Mammod, 26 M. 156, explained and dis- 
tinguished. : © 
; (2) that the plaintiff’s partnership with the defend- 
ants was a ‘transfer’ of the right of sale under the 
conditions of the license. | 
` Gathercole v. Smith, (1881) 17 Ch. D: 1; 50 L. 
J. Ch. 671; 44 L. T. 439; 29 W: R. 484, Gari 
Shankar v. Mumtaz Ali Khan, 2 A. 411, explained: 
{hitht Pakurudasw v. Bheemudu, 26.M. 430, ap- 
proved. NALAN PADHMANABHAN v. BADRI NATH, 9 M, 
L. T. 459; 21. M. L. J. 425; 2 M. W. N. 371 126 
—- SS. 5,9 126 


Oudh Laws Act (XVII of 1876), s: 15 


Oudh_ Rent Act (XXII of 1886), ss. 
124B, 124C, and I 24D—Fization of rent 
: of ordinary tenants-at-will—Fair occwpation-rent 
“where no rent previously paid—Compensation for 
use and occupation. 
` At the time of partition of a village certain lands, 
which were the khud kasht cf the respondent, were 
thrown into the mahal of the appellants and it was 
agreed that the respondent would have the rights of 
an ordinary tenant-at-will. No contract was made re“ 
garding the’ amount of rent, or whether it was to be 
paidin kind or in cash. The appellants sued the 
respondent for arrears of rent claiming half the 
produce. The first Court decreed the suit but the 
lower Appellate Court dismissed it, holding that no 
contract express or implied as to theamount of rent 
or the method of payment of rent had been proved: 
‘Held, that there being no provision in the Oudh 
Rent Act for the fixation of rent of ordinary tenants- 
at-will, the appellants were entitled to a fair occu- 
pation-rent as compensation for use and ‘occupation 
of the land in suit. 
| Musammat Raj Kuar v. Nabi Bakhsh, 90, ©. 296, 
Mohammad Hasan v. The Deputy Commissioner of 
Bahraich as Manager, Court of Wards, Nanpara.. Estate, 
9 O. C. 362, followed. RAM DULARS Vv. HAIDAR ALI 


Quster—tvidéhce necessary to prove 554 


Pardon, forfeiture of. See CRIMINAL PROCEDURE 
Conve s. 339, 5 
Parties. See MISJOINDER. 


-—Claim petition—Order thereon, effect of 
` __Judgment-debtor not a necessary party 424 
Joint family, manager of—Suit to re- 

cover debt belonging to joint family—Necessary 
: parties—Competency of the Manager to bring such 
„suit . F 200, 
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PartieS—concld. 





Misjoinder of’ causes of action and 
parties—Defendant not prejudiced by misjoinder 
—Practice—A ppeal 515 











Non-joinder .or misjoinder of parties 
whether justifies rejection of plaint 


776 


——-Agent—Benamidar—Transfer ‘oy Property 
Act (IV of 1882), s.-41—Re-purchase, condition for— 
Bona fide purchaser for consideration without notice, 
Where in any transaction a person is an avowed 

agent or a benamidar for another, he is not a 


~——Non-joinder—Mortgage suit 





-necessary party toa suitin respect of such trans- 


action. 

- A stipulation for re-purchase cannot be enforced 

against'a bona fide transferee for consideration with. 

out notice. Maune BYA v, Maune SAN THU, 4 Ber. 

D. T. 74 > 779 

——Non-joinder of parties—Objection—Proper 
course—Practice, 

Where an objection on the score of non-joinder of 
parties is taken for the first time in the Appellate 
Court, the proper course for that Court is to add 
the necessary parties to the appeal and dispose of it, 
or remit the suit to the first Court for re-trial. Ib 
should not dismiss tho suit. GoTETI VENKANNA v. 
GoTETI CHINNA, 2 M. W. N. 321; 9 M. L. T. 503 

392 
s non-joinder of— Wrong person sued as heir 
of a deceased person—True heir not taking steps for 

a long time, effect of. 

M. and R. were two brothers. M. died leaving a 
son J. A mortgage suit was brought against R, in 
which he was sued in his own capacity and also as 
the heir of his deccased brother M. J., who was the 
legal representative of M. was not made a party to 
the suit. In execution of the personal decree obtain- 
ed in that suit, certain property, which belonged to 
both R. and M, was sold in 1879. No step was taken 
by J. until this suit to question the validity of the 
sale: ; 

Held, that J,’s interest in the property also passed 
away by the sale. JAIMANGAL SONAR v. Bacu PANDE 


344 











Partition. See HiNDU LAW— PARTITION. 





Adhsalidar, right to partition—Not a 
joint owner or tenant where original proprietor 

- known—Adhsalidar, definition of 

— Decree for partition—Appeal pending 

-. Doctrine of survivorship—Subsequent change in 
the family—Decree unaltered 

—-—KEvidence necessary to prove—Pre- 

sumnption—Burden of proof—Partition of parl--» 

Agreement to separate—Conduct of members 








Jurisdiction of Civil or Revenue Court 
—Partition suit regarding lund—Question of title 
involved—Proper procedure : 
Onus probandi —Breach in the state of 
union—Presumption— Rebuttal — Re-union — sry 
11 
Muhammadans—Partition of portion oh pro- 
perties— Whether allowable. 
lt is inexpedient,to allow suits for partition of a 
portion of the properties because it would lead toa 
multiplicity of suits and to endless litigation between 
the-parties who are jointly entitled to the properties, 
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Partition —-contd. 


There is no distinction in principle between partition 
of joint property under Hindu or Muhammadan Law. 
MAHOMED FAZLUR RAHMAN v, Manomsp Fayzur 
RAHMAN, 15 C. W. N. 677 354 
—Mode of partition of shamilat — 
` Maintenance of possession—Compensation for turning 

barani into chahi—Revision —Question of limitation. 


Where skamilut is being partitioned the possession 
of the share-holders therein should be preserved to 
the extent of their respective shares only. Where, 
however, a share-holder has sunk a well on his 
share‘of such land, thereby altering the nature of it 
from: barani to chahi, he is, in equity, entitled, by 
way of compensation, to some portion of it. 9 

A Court of revision can review a finding upon a 
question of limitation, Huxam SINGH v. SAAM SINGH, 
l P. W. R 1911 (Rev) 293 
Partial partition —Trustee or Manager 

of. minor's property, miwing his own property with 

that oj the other, effect of— Onus of proof. f 

A. suit for partial partition of an estate is not 
maintainable. But the Court may decide such a suit 
if the defendant is willing that the rights of the par- 
ties in respect of the property be decided in that suit. 

If a trustee or agent mixes or confuses the pro- 
perty which he holds in a fiduciary character with his 
own property, the onus lies heavily on him to prove 
the extent of his property. If he fails to do so, 
and the two properties cannot be distinguished or 
separated with perfect accuracy, the whole must be 
cdnsidered as belonging to the other party. Burusa- 
PALLI SRIRAMULU v. NANDIGAM SUBBARAYADU 5 


deed—Sons by different wives—Jon- 
struction of partition-deed—Severance in interest 
as between the sons of second wife 385 
—— sult—-Court-Fees Act (VII of 1870), 

Sch. II, Art. 17—Suit for declaration and possession 

—Amending plaint according to decision of Appellate 

Court—Appeal from order—Acquiescence— Conduct 

~-Estoppel—Right to file appeal. i 

In a suit for partition a preliminary decree was 
made by the first: Court. The District Judge on 
appeal considered that thp Court-feé payable should 
bo calculated ad valorem on the property in suit and 
the case re-tried as a suit for declaration of title and 
recovery of possession. The plaintiff agreed _to 
amend his plaint so as to make it ono for a declaration 
of title as well as for partition and to pay the 
necessary Court-fee. The District Judge thereupon 
remanded the case to the first Court for re-trial. The 
plaingiff appealed from that order: 

Held, that if the plaintiff has title to the property 




















INDIAN CASES; 
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Partition—concld. 


on the ground that he had falsely represented that 
there was no complete award by arbitration while 
in fact there was: 

Held, on appeal, that mesne profits must be allowed 
with . respect to the properties to which the 
plaintiff had established his title when there was no 
evidence that he waived the right t9 mesne profits in 
regard to them. 

Where in the same suit, partition was claimed in 
respect of a certain item of property which had been 
sold without the document being registered: 

Held, that as the plaintiff did not show that the 
family was dispossessed of this item of propetty in 
question within 12 years prior to the suit, the title 
of the transferee must be held to have been perfected 
by limitation. SUBRAMANIA REDDI v. RAMACHANDRA 
Revol, 9 M. L., T. 476 


Partnership — Joint family trading firm — 
Power of representing firm—Manager 978 


———~-Lender and borrower—Contract 
—Construction—Conduct of parties—Suit for re- 
covery of debt—Amendwment of plaint into a suit 
for partnership acconnts not permissible—Portner 
agent of firm and not of a partner—Court-fee—In 
a partnership case defendant entitled to get what 
is due to him without payment of any Court-fee 


. 250 
Patni Regulation (VIII of 1819), 
ss. 5, 8 (2), 14—Sale under Patni Regulation 
not void but voidable—Title of auction-purchaser, 
whether can be impeached collaterally after expiry of 
the period for suit to set aside sale— Costs. 

H., a patnidar, sold one-third share of the patni to 
defendant No. 1 who again conveyed it to defendant 
No. 2. H. then sold the remaining two-thirds share 
to defendant No. 4. The transferees did not register 
their names in the zemindar’s sherista and there was 
default in the payment of rent to the zemindar, and 
the patni was sold undor section 8 clause (2) of the 
Patni Regulation in 1894 and defendant No. 5 becamo 
the auction-purchaser. Defendant No.4 then brought 
a suit for reversal of the entire sale under section 14 
of the Regulation against the auction-purchaser and 
the zemindar, and made the original patnidar H. and 
also the purchaser of the one-third share, defendant 
No.1, parties to the suit. A compromise was effected 
in that suit between the then plaintiff and the auction- 
purchaser, and the latter conveyed to the former a 
two-thirds share of the patni. The suit was then 
dismissed with costs in favour of the zemindar.’ The’ 








.auction-purchaser then sold his remaining one-third 


share to the present plaintiff who being unable‘ to 


And was a co-owner of that praperty with thedefendant, egot possession brought thissuit for possession in 


the suit was one for partition of joint property and not 
one for declaration of title and recovery of possession. 
Bidhata Raiv. Ram Chariter Rai, 120, W. N. 37; 


6 C. L. J. 651; 3 M. L. T. 33, relied upon. 


Held, also, that the plaintiff is not precluded by his 
conduct in acquiescing in the. decision of the District 
Judge and amending his plaint, from filing this appeal 
if, on reflection, he thought that the action he haa 
takeg was injudicious, SHASHI BHUSHAN V. JOTENDRA 
Nutt Rey `. . 463 
_ — Mesne profits—Arbitration award 

—False assertion by plaintif—Title by limitation. 

“Where in a suit for partition the plaintiff asked 
fos mesne profits, and the claim was disallowed 








1906. The defénce was that the sale under thé Patni 
Regulation was void and, therefore, no title passed to 
the vendor of the plaintiff or to the plaintiff; . 7 

Held, that a sale under the Pẹini Regulation ig 
not void but voidable; that so long asthe patni sale 
stood unreversed and any suit if now commenced 
would be barred, the title of the auction-purchaser 
could not be impeached collaterally, and that the 
suit must be decreed. ` a 

Obiter:—In deciding the question of costs, a Court 
is entitled to consider not merely the conduct of the 
parties in, the actual litigation, but also matters which 
led up to the litigalion. Ramsona v..NABAKUMAR 
Sint, 13 C. L. J. 404 


Yol. KI 


Patni Regulation-—eonola. 
- ——— ss. 8 (2), 14 90 


SS. I5, 27—Sule for ar- 
rears—Confirmation by Court, if necessary—Suit to 
` set aside sale—Limitation, starting point of —Limi- 
tation Act (XV of 1877), Sch, II, Art. 12. 
Article 12 of the second Schedule of the Limita- 
tion Act of 1877 means that time begins to run 
from .the date of the confirmation of tho sale, only 
in those casesin which such confirmation is required 

















. by the law under which the sale is held, and, in 


other cases from the date on which the sale becomes 
otherwise final and conclusive by the law undor which 
it is held, 

Therefore, since sales under. Regulation VIII 
of -1819 of Patni tenures for arrears of rent, do 
not require confirmation, time begins to run from 
the date when the sale becomes final and con- 
clusWe, that is, on payment by the purchaser 
of the full amount `of the ` purchase-money, 
Anda suit to set aside patni sale should bo 
brought within one year from the date when the 


` full amount of the purchase-mofiey was paid by the 


purchaser. BHUBAN MOHUN v, GIRISH NARAIN, 18 C. 


L. J. 339 R 
——— sS. 27 87 








. Pattas, See LANDLORD AND TENANT. 
Patwari’s papers—Presumption as to cor- 


> rectness —Rêbuttable presumption. ~ 5 


Theré may be a presumption that what is entered 
in the patwari’s papers is correct but that presumption 
is rebuttable. Kinno Jarri v, BIRI NANDAN Lat 80 
Pauper’ application — Revision — Order 

granting leave to sue in forma pauperis—Powers of 

High Court 471 


Paynient to one of joint creditors—Whether 
- operates as a discharge of the debt--Payment to 
. one in fraud of the rest—Whether valid discharge 
: 874 
by wife of husband’s debt during his 
life-time—Voluntary payment—Wife whether en- 
titled to pay herself by sale of husband’s property 
after his death—Proof that husband or estate liable 
- to pay—Burden of proof 274 


Pedigree filed in Settlement Court, admissibility 
of—Proof of such pedigree, elements necessary for— 
Special means of knowledge of the person filing the 

` pedigree—Evidence Act (I of 1872), s. 82, cl. 5. 
Held, that a pedigree produced in a Settlement 

Court is admissible in evidence under section 23, 

clauso 5, of the Evidence Act, upon proof that the 





—- 


. Person making the statement contained in the @ 


pedigree was dead and had a special means of 
knowledge. Kasut Sinen v. Barras Sineu 199 


--Penal Code çAct XLV of 1860), $e 


#3, 4—Offence committed on high sea 





S. 71—Double punishment for 
same Offence, ' f 
|, Where the accused was convicted and sentenced for 
the offences under sections 354 and 506, Indian Penal 
Code, to three months’ vigorous imprisonment for 


each offence: 


Held, that the intimidation by throwing a knife 


` formed part of the assault in this case, consequently 
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.Penal Cod e—contd. 


the sentence under section 506. was illegal and must 

be set aside. EMPEROR v. Nea Lu Nyon, 4 Bur. L. T. 

67 771 

———— $8.71, 147, 149, 323, 332 
—Separate sentences for rioting and causing hurt 
— Offence of rioting not complete till hurt is caused — 
Public servant not acting in public capacity—A ppli- 
cability of s. 332, Indian Penal Code—Criminal Pro- 
cedure Code (Act V of 1898), s. 408—Some members 
of unlawful assembly sentenced to various terms cx- 
ceeding four years in aggregate—Appeal lies to the 
Chief Court —Appeal presented to Sessions Court— 
Duty of Sessions Judge to return appeal for presenta- 
tion to proper Court—Power of Sessions J udge to 
report case to Chief Court. 


The appellants, five in number, drove off tho cattle 
of certain canal officials. On their way to tho cattlo 
pound they were overtaken by the owners 
who tried to rescue thoir cattle, but failing in 
this, gave up the idea of using violence and began 
to take down the names of the accused with a 
view to instituting legal proceedings against them, 
At this the accused got excited and attacked their 
pursuers causing simple hurt to two of them. The 
accused were tried, convicted and sentenced as 
follows: 
Two accused ... (t) Two years under section 147, 

Indian Penal Code, 
(ii) One year under sections 
323/149, Indian Penal Code, 
(tii) Three years under sections 
382/149, Indian Penal Code, 


Ci) The same as above in(i), 
(ii) Six months under sections 
323/149, Indian Penal Code, 
(iii) The same as above in (iii), 


.. (1) One year under section 147, 
Indian Penal Code, 

(ii) Six months under sections 

323/149, Indian Pena! Code, 

(iii) 18 mouths under sections 

332/149, Indian Penal Code. 

An appeal was presented to the Sessions J udge who 
reported the case to the Chief Court : 

Held, (1) that the appeal lay to tho Chief Court, 
and that the Sessions Judge instead of reporting tho 
case should have returned the appeal petition for 
presentation to the Chief Court. 

Queen Empress v. Jai Singh, 
P. L. R. 1900, p. 56 Cr., followed. 

(2) that, as an unlawful assembly becomeg ono 
guilty of rioting when violence is uscd, and it? this 
case the unlawful assgnbly rioted, when two o 
the pursuers were atticked, the members of it 
cannot be convicted and sentenced separately for riot- 
ing and causing hurt. 

Bhagwan Singh v. Emperor, 4 P. R. 1901 Cr. 352 P. 
L, R. 1901 (F. B.), followed. 

(3) that section 332, Indian Penal Code, had no 


One accused 


Two accused 


12 P. R. 1900 Cr.; 


application to the case inasmuch as the cattle was 


the private property of the canal officials, who in 
attempting their rescue, were acting as private in- 
dividuals. Harpit SINGH v. Emperor, 161 P., $. R 


1911 278 
—— —— $, 75 241 
———— s. 114 804 

+ 
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= —-— S, I 21 A— Conspiracy to wage war 
against the King—Dacoities committed as part of 
conspiracy—Conviction, acquittal and discharge, effect 
of—Evidence of approver—Corroboration—Rule not 
technical—‘Conspiracy,’ meaning of—Necessary ele- 
ments—Charge of one conspiracy —If accused may be 
- found guilty of another—Bvidence Act (I of 1872), 
s. 830—donfession of co-accused—Retracted confession 
— Photograph of wndertrial prisoner —Practice con- 
demned—Association in play or pastimes—Gymnastic 


exercise—Lathi play—Ewercise performed publicly |. 
—Sinister motive not to be ascribed—Criminal Law 


Amendment Act (XIV of 1908), object of. 


' The principal charge against several persons was, 
under section 1£1A of the Indian Penal Code, of 
conspiracy-to wage war against His Majesty the King- 
Emperor. As a part of the conspiracy, it was alleged 
by the prosecution, that many crimes, e. g., dacoities 
were committed and that these formed the subject of 
judicial investigation which resulted in some of the 
accused being convicted, and others being acquitted 
or discharged: ` 


: Held, that, where there was an acquittal, it 
was conclusive, for a judgment of not guilty fully 
establishes the innocence of an accused, 


|" The convictions also were similarly conclusive. 


As tothose who were discharged, no steps were 
taken to. have the order of discharge set aside, nor 
was any further evidence adduced, but on the contrary, 
some evidence which was adduced before the Magis- 
trate and which was favourable to the accused, was 
not even adduced: Held, thatthe, guilt of these 
accused had not been proved, nor had any connection 


been established between the dacoity and the alleged 


conspiracy. : 

_ The rile that the testimony of an approver must 
be corroborated not only as to the crime, but also as 
to the identity of each accused person and that 
the corroboration must ordinarily proceed from an 
untainted source, is not a technical rule, but is one 
founded on long judicial experience. 


. A charge of conspiracy to wage war against 
His Majesty the King-Emperor under section 121A, 
of the Penal Code, may, to the lay mind, imply a 
political situation of the gravest character and it is 
partly for this reason that the Legislature has 
prescribed that a charge of this description should not 
‘be entertained except upon complaint made by order 
of Government. The provisions of the law, however, 
are comprehensive and no very formidable elements, 
‘eith® in men or means, are required to satisfy its 
definition of a conspiracy ġo wage war. No act or 
‘illegal omission is necessary ; the agreement of two or 
more-Will suffice, so that the determination by a 
Court that a conspiracy to wage war has been 
established would not imply the existence of a serious 
menace to the constitutionor the stability of con- 
stituted authority in India. f 


When several persons are charged with the same 
conspiracy, it is a legal impossibility to find some 
guilfy of one conspiracy and some of another. Any 
accused not shown tobe a member of a particular 
conspiracy is entitled to degand an acquittal 
however bad his record may be and however much he 
„may. be suspected of this or that offence, 3 
6>. 
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The true effect of section 39 of the Evidence Act is 
that the Court can only treat a confession aslending 
assurance to other evidence against a co-acoused. A 
conviction on the confession of a co-accused alone 
would bebadinlaw. Further, that only can be taken 
into consideration which isa confession, in the true 
Sense of the term, of the offence for which the per- 
sons are then being jointly tried. It would be most 
unsafe to place any reliance on the conféssion- of a. 
co-accused, which was subsequently retracted. 

There is no warrant or justification for the practice 
of taking photographs of under-trial prisoners. A 

To attach a sinister significance to the mere associa- 
tion in play or pastime such as, music, gymnastic 
exercises and lathi play of those who. live in the same 
village or attend the same school, is dangerous, 
especially when there is a comiplete absénce of secrecy. 
and rather a courting of publicity in the performance, 
of these exercises. : ae g 
_ The application of the procedure of Act XIV of 
1908, which was intended “to provide.for the more 
speedy trial of certain offences,” toa case of this 
kind which resulted in the detontion in custody of 
the accused for many months without any access to 
legal advice, could hardly have been contemplated at 
the passing of the Act. EMPEROR v. Noni GOPAL, 15 
C. W. N. 593;.38 C, 659 582 





: s. 124A 948 
—— —— ss. 141, 146 852 
Tam = s. 147 281, 278 








> S. 148—Rioting—BEvistenċe of 
common object before fight wnnecessaiy—Criminal 
_ Procedure Code (Act V of 1893), ss. 237, 239, 423 
(b)—Competency of Appellate Court to alter finding 
of lower Court. 4 
To sustain a charge of rioting under section 148 `of 
tho Indian Penal Code, itis not necessary that all the 
accused should have had a common object before fight- 
ing-begins. It is quite enough if some of the accused 
adopted the object of other accnsed when "they 
joined the latter. And it is immaterial that the idea 
of inflicting injury was conceived suddenly after the 
accused went to the scene of offence. 3 
Séction 423 (b) of the Criminal Procedure Code 
does not restrict the powers of an Appellate Court to 
convict an aecused person of an offence of which he 
is acquitted only in cases falling under sections 237 
and 238 of the Code. Sections 237 and 238 provide 
that in the cases to which they apply, an accused per- 
son may be convicted of an offence with which he is 
not charged, The finding which an Appellate Court 
may alter under section 423 (b) may relate either to 
an offence with ‘which the accused was separately 
charged in the lower Court or to one of which he 
might be convicted without a distinct charge. In 
cases not falling under sections 237 and 238, the 
Appellate Court cannot convict a person of an offence 
with which ho was not charged ‘in the first Count, 
but where he has been charged and the first Court 
has recorded a finding on the charge, it is competent 
for the Appellate Court to alter the finding. 
Satis Chandra Das Bose v. Queen-Empress, 27 O, 
172; and Queen-Empress v. Jobanulla, 23 C. 975, refor- 


red to. Gorta HANUMAPPA v. Hmveror, 10 M. L. T. 
66; (1911) -2 M. W. N. 106 372 
——~——-—— S: 149 278, 852 
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- — Ss. I 49, 304—Culpable homi- 
cide not amounting to murder—Unlawful assembly, 
e 0ffence committed by a member of. 


B. reported to the Police that she had 
been assaulted by F.and others. The police deo- 
lined to take action and referred herto a Magis- 
trate. The accused F. and his companions went 
to B.’s house to taunt her on her failure to obtain 
any satisfaction from the police. A tenant of B., 
who was in B,’s house at the time, took up a stick and 
came out and abused and threatened the intruders 
but F. struck him on the head with a chhavi from 
which he died. F. was convicted under section 304, 
Indian Penal Code, and his companions under section 
149 read with section 304 of the Indian Penal Code: 


`- Held, that F. was rightly convicted but that his 
companions must be acquitted, because none of them 
took any part in the assault at B.’s house, Their 
going to B.’s house to jeer at her did not make them 
members of an unlawful assembly. Fausa SINGH v. 
EMPEROR, 55 P. L. R. 1911; 10 P. W. R. 1911 Cr. 


643 
— S. 153A 948 


S. I53A-—lntention to provoke 
feelings of enmity between Christians and Bud- 
dhists— Rights and duties of religions preachen 


— = 














—. 








—__- —__—. 
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cation 





ss. IGI, £65—Illegal gratifi- 
r TSS on TSG 


—— 





— 8S. 168 577 


S. 193—Perjury—Contradicto 
statements explainable I 21 


ae: S. 193—Perjury—Criminal Pro- 
cedure Code (Act V of 1898), s.195—Sanction to 
prosecute—-Incorrect statement in answer to irrelevant 
question—Intention—Mistake. 











A witness was prosecuted and convicted for having 
made a false statement in which he disclaimed 
knowledge of a report previously made by a zatldar 
in another matter two months previously. He had 
then made a statement to the zaildar in an inquiry 
under section 202 of the Criminal Procedure Code, 
ending in dismissal of the complaint under section 
203. When called to account later on, he at once ad- 
mitted that he had made a mistake: 

Held, that the conviction must be set aside, In 
such cases sanction to prosecute should not be given, 
#ho answer given by the witness may haye been 
literally true. He could nob be punished for not 
giving a more detailed answer even if he remembered 
the circumstances of the zaildar’s inquiry which he 
might well have forgotten for the moment when con- 
fused by questions having no immediate bearing on 
the point asto which he was being examined. If 
the Odurt thought that there wasa suppression of 
truth on the witness's part, it ought to have cleared 
the matter up at once by giving him an opportunity 
of explaining more fully and pointing out that he 
seemed to be making a mistake. There was clearly 

« no intention of giving false evidence. Intention was 
the essence of the offence and could not be presumed 
in this case. RATTAN SINGH v. EMPEROR, 72 P. L. R. 
1911; 14 P. W. R, 1911 Cr. 840 


a — $ 196 616 


GENERAL INDEX, 


1057 


Penal Code—contd. 


— S. 210—Fraudulent execution of 
decree—Sanction to prosecute—Criminal Procedure 
Code (Act V of 1898), s. 195. 

In an application for execution of a decree the 
decree-holder (accused) made no mention of having 
received a certain sum of money from the judg- 
ment-debtor three days previous to the ap- 
plication. The Court exeouting the decree sauc- 
tioned prosecution of the decree-holder for an 
offence under section 210 of the Indian Penal Code. 
It was contended that the sanction should be revok- 
ed for (1) the sum of money was made over to 
the decree-holder merely as a deposit, (2) the 
warrant applied for was never in fact issued 
and the judgment-debtor suffered no loss and 
was pat to no disgrace and theinterests of justice 
did not require a prosecution and (3) in any case 
there was no completed offence under section 210, 
Indian l’enal Code: 

Held, that the sanction was properly granted. 
Curran Lat v. GHULAM MOHI UD-DIN, 59 P, L. R. 1911 

646 

—— SS. 283, II 4— Obstruction — 
Public street—House-holder—Reasonable right to carry 
on trade, 5 
Ordinarily, every shop keeper has a right to exhibit 

his wares in any way he likes in his shop, but he 

must exercise the right so as not to cause annoyance 
or nuisance to the public. 

The manner of the. exhibition complained of as a 
nnisance must be necessary for tho purposes of 
business in the sense that without it the business could 
not be carried on reasonably. 

In a case of doubt or difficulty, the private reason- 
able right of a house-holder to carry on his business 
must yield to the public right or user of the street. 
EMPEROR v. Noor Manomen, 13 Bow. L. R. 209 S04. 
— SS. 299, 300—-Culpadie homi- 

cide not amounting to murder—Provocation. 

Where a person came out in a challenging manner 
to meet the accused and they hàd a tight in the 
course of which the father ofthe accused and him- 
self were stabbed, whereupon the accused struck the 
challenger a blow which caused his death: 

Heid, that the offence committed was culpable 
homicide not amounting to murder as there was 
grave provocation enough to deprive the accused of 
self-control and there was great probability that the 
accused acted while he had lost his self-control. 
Motueaya KADAN v. Emperor, 2 M. W. N. 275; 9 M. 




















L. T. 480 
s. 300 262, 852° 
ga s. 302 y 852 





——— §. 302—Murder—Killing by vre- 
peated blows—Husband murdering wife on suspicion 
of misconduct—Punishment—Transportation. 

The fact that a person is killed with repeated 
blows conclusively negatives the plea that there 
was no intention to kill the deceased or that the 
deceased was killed by her mistake. 

A. murdered his wife. He alleged that he caught 
her in the act of adultery with one S. whom only he e 
intended to kill. From the evidence it appeared 
that there was doubt sbout the immediate circam- 
stances under which the crime was committed and 
that there was indication of misconduct on the 
part of the deceased wife; 


. 
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Held, that although the accused should be con- 
victed of murder, the Court was justified in the 
circumstances in not imposing the capital sentence. 
RAKHIA v. EMPEROR, 157 P. L, R. 1911 I 

— S. 304—Culpable homicide_not 

amounting to murder 643 














== : S. 304. 852 

—— S: 323 278 
——— ——- sS. 325 , 852 
—— ——— s. 332 278 





— S. 341—EFmigration Agents refus- 
ing to permit intending emigrant to leave emigration 
| depot—Offence— Wrongful restraint. | 

Prosecution Witness: No. 1 was presented as an 
emigrant at Messrs. Binny and Co.,’s Emigration 
Depot and he was treated as such, receiving meals 
and an advance of money. 

When he desired to leave the Depot, the accused, a 
watchman in the employ of Messrs. Binny & Co., pre- 
vented him from leaving: 

Held, that the accused was guilty of wrongful re- 
straint under section 341, Indian Penal Code. 
PUBLIC PROSECUTOR v. SHEIK AHMAD, 21 M. L. J. 439; 
2 M. W. N. 369 107 

959 


——— S. 361 — Kidnapping — “ Lawful 





guardian,” meaning of—Purchaser of a minor girl’ 


from her husband isa lawful guardian. 

The husband of a minor girl, under 16 years of 
age, sold her to one S. : while she was living with 6. 
she was persuaded by the petitioner to leave his 
house: 

Held, that for the purposes of section 361, Indian 
Penal Code, S. was the lawful guardian of the minor 
girl and that the petitioner was consequently guilty 
of kidnapping her from lawful guardianship. 

Theterm “lawful guardian” does not include a 

` person who has himself gained possession of the minor 
by an offence under section 361, Indian Penal Code. 
But it does include not only the parents or relations, 
jn whose house the minor lives and is brought up, 
bnt any other person with whom, the minor resides 
by the consent, express or implied, of those who have 
the higher legal right. — 

Empress v. Pamentle, 8 C. 971, applied. 

Queen v. Baldeo, 2N. W. P.H.C.R. 286, distinguished. 
Farri v. EMPEROR, 7 P. R. 1911 Ce; 31 P. W, R. 1911 

Cr. 97 





-—— 
intent to cause defilement. 
A person who compel a girl to go with him wéth 
‘intent to have sexual intercourse with her commits 
an offence punishable under séctlions 366 and 262 of 
the Indian Penal Code, EMPEROR v. RALI UDAYAN, 9 
M. L. T. 496 290 
—-—— S. 363 — Kidnapping — Lawful 
guardian— Complaint by de facto guardian. 
A. de facto guardian of a minor, whose guardian- 
ship is not against the wishes of the de jure guardian, 
eis 2 lawful guardian within the meaning of section 
363, Indian Penal Code. 
Therefore, a charge of kidnapping is sustainable 
on the complaint of the father of a minor, al- 
leged to have been kidnapped, the father acting as 





è. othe minor’s de facto guardian and such guardianship 


not having been proved to be against the wishes of 
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the husband of the minor. 


EMPEROR ” 

— SS. 363, 355—Kidnapping cony 
mitted in British territory and offence of shoe-beating 
committed in Nepal territory— Certificate granted by 
Political Officer in Nepal only in respect of kidnap- 
ping—Magistrate convicts the accused under s. 855 
only—Jurisdiction—Criminal Procedure Code (Act 
Y of 1898), ss. 188, 227. 

K. was kidnapped in British India and shoe- 
beaten within the territory of Nepal. The Political 
Officer in Nepal granted a certificate under section 
168, Criminal Procedure Code, to the effect that a 
charge under section 863 of the Penal Code ought to 
be inquired into against the accused in British India. 
The Magistrate who tried the case acquitted the 
accused under section 363 but convicted himeof shoe- 
beating under section 355 of the Code: 

Held, the Magistrate had jurisdiction to convict 
the accused under section 355. The certificate grant- 
ed by the Political Officer under section 188 of the 
Criminal Procedure Code,.in respect of a certain 
set of facts, covered every charge which the fagts 
disclosed in the proceedings’would suffice to sustain. 
The Magistrate was not restricted to the section 


VEDAGUPUDI APPAYYA-. 














which was mentioned in the certificate. KRISHNA- 

NATH TEWARI V. EMPEROR, 8 A. L. J. 525 959 
— S. 366 290 

———— s. 395 281. 





—-— ss. 395, 396 and 400— 
Dacoity— Habitual association for purposes of commit- 
ting dacoity —Criminal, Procedure Code (Act V of 
1898), s. 239—Joint-/rial —Same transaction — Sen- 
tence, 

Fourteen persons were tried atone trial and con- 
victed of an offence under section 400, Indian Penal 
Code, for having formed a gang for the purpose of 
habitually committing dacoity. Betwoen the 7th 
March 1908 and 15th December 1909, four serious 
dacoities were committed at four different places and 
in two of these, dacoity was accompanied by murder. 
The accused, it was alleged by the prosecution and 
found proved, took part in one or more of these 
dacoities: 

Held, that the joint trial of all the accused for the 
offence ander section 400, Indian Penal Code, though 
not ilegal, was improper. It would have been better 
to try separately the accused persons for having 
committed offences under sections 396 and 397, Indian 
Penal Cofle, in respect of dacoities in which it wag 
alleged they took part. ; 

Tf it is established thata gang, however small in 
number, was formed for the purpose of habitually 
committing dacoity, all persons who thereafter joined 
that gang in one or more cases como Within the pur- 
view of section 400 of the Indjan Penal Code. 

In cases under section 400 of the Indian ePenal 
Code ugainst a gang consisting of desperate men 
prepared to proczed to all lengths in carrying out 
their crimes the heaviest possible sentences should 
be passed. In awarding sentences the Court ought 
io consider not so much whether particular offenders 
were concerned in only one or more of the dacoities > 
committed by the gang. as whether ib was clearly 
established that they did infact joina recogniaed 
gang. Guutam Musrara v, Emperor, 68 P. L. R. 


1911 833 
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— S. 400—Habitual association for 
the purpose of committing dacoity 833 








S. 401—Gang associated for habi- 
tually committing theft or robbery—Proof—Wander- 
ing tribe—Liability of individual members—Purents 
and children, 

For the purposes of section 401 of the Indian Penal 
Code it must be clearly established either by direct 
-evidence or by facts from which the inference may 
be legally drawn that the members composing a gang 
have combined or come together for the purpose of 
habitually commiting theft or robbery. 

The fact that several members ofa gang of a wan- 
dering tribe were dishonest and did commit thefis 

- and other crimes is not in itself sufficient to show 

that the purpose for which they had combined was 

. to habigually commit theft. J 
Dukharan v. King Emperor, 7 0.0: 163; The Public 

Prosecutor v. Bonigiri Pottigadu, 32 M. 179; 5M. L. T. 
10; 9 Cr. L. J. 567; 2 Ind. Cas. 307, referred to. 

The mere fact that the women and children 
belonging to such gang, lived with adult males of the 
gang, is insufficient fora Court to hold that they 
were associated with their husbands and parents 
for the purpose of habitually committing theft. The 
fact that some ofthe members of such gang were 
guilty of theft and burglary does not establish that 
the association of the gang was one which was brought 
about for the purposes contemplated by section 401, 

` Indian Penal Code. AJITA v. EMPEROR 114 


s. 420 
—— -— s. 471 


S. 482— Merchandise Marks Act 
(LV of 1889), 5. 15 —Prosecution time-barred—Inter= 
pretation of statutes. 

The accused was prosecuted once in 1908 ‘and then 
in 1910 under section 482, Indian Penal Code, for 
using a false trade-mark, the charge against him 
being that he sold oil which was not oil manufactured 
by the Burma Oil Company, Limited, in second-hand 

` tins of that Company’s make without obliterating the 

Company’s trade-mark on the tins and ‘he was both 

- times acquitted. When the Company by their Agent 

lodged a fresh complaint alleging the commission of 

a fresh offence by the accused: : 

Held, that the complaint was barred under section 
16 of the Merchandise Marks Act, 

When the -language of a statute in its ordinary 
meaning and grammatical construction leads to a 
manifest contradiction of the apparent purpose of the 
enactment, a construction may be put upon it which 
modifies the meaning of the words. 

The intention of the Legislature will be frustrated 
if it is held that the owner of a trade-mark can stand 
by for several years while his trade-mark is being 
infringed continuously and then bring a criminal 














complaint in respect 6f some recent instance in which - 


there has been an infringement. To interpret the 

. section in that way would reduce its provision to a 
© nullity, for it would entirely remove the bar of limi- 
‘© tation except in cases where the series of infringe- 
ments has actually ceased. 
Ruppel v. Ponnusawmy Tevan, 22 M. 488, followed. 
MAHOMED Jewa v, WILSON. 4 Bur. L. T. 83 787 


Ss: 499, 500 682 
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Penalty—Enhanced rate of interest to bo paid 
from the date of execution of bond under certain 
circumstances—Penal enhanced rate not to bo 
disallowed entirely—Reasonable compensation to 
be allowed 








Mortgage—Stipulation in the bond post- 
poning the period of redemption in case'the mort- 
gagor fails fo redeem within a specified period — 
Valid agreement 2 


Pensions Act (XXIII of 1871), ss. 4, 
6—Mnuafi lund since British Government—Pension— 
‘Grant of land revenue’, meaning of—Alienation. 

A village, granted to the ‘ancestor of the defendant 
by a Hindu Raja loug prior to the establishment of 
the British Rule, was held as Muafi. The defendants 
mortgaged the village to the plaintiff, and on his 
suing, on foot of the mortgage, the defendants plead- 
ed that the suit was not maintainable without a 
certificate under section 6 of the Ponsions Act, 1871. 

Held, that the grant of the village was neither a 
pension nor a grant of land revenue within tho 
meaning of the Pensions Act, 1871, that it was an 
ordinary Muafi which could be transferred by sale or 
mortgage and that the Pensions Act did not apply. 

. Ganpat Rao v. Anand Rao, 28 A. 104; Lachmi Narain 

V: Mukund Singh, 26 A. 617, referred to. MANNU LAL 








v. FAZAL Imam, BA. L J. 692 353 
s.6 353 
Perjury. See Penaz Cons, s. 193. 


Personal inspection—Jndge not bound to 
record his view—The better procedure to record 
facts 91 

Photograph of under~trial pri-~ 
soner—Practice condemned 582 


Plaint, amendment of. See AMENDMENT oF PLAINT, 
not amended—Petition treated as part of 
plaint—Agreement to be specifically performed to 
be definite—Degree of certainty—Extrinsic evi. 
dence—Claim of specific performance found to bo 
excessive—Where original claim found to be un. 
sustainable 503 
Joinder or misjoinder of parties whether jus- 

tifies rejection of plaint 

Signing and verification— Plaintiff company 
incorporated in foreign country—Signature and 
verification by person holding general power-of- 
attorney—‘ Principal officer.” 

Signature by plaintif essential—Defect in 
signature, effect of —Appeal—Defect. in signature no 
ground for in terference—Amendment—Effect on limi. 
tation—Civil Procedure Code (Act V of 1908), s. 99, 
O. VI, r. 17, O. FII, r. 14—“Jurisdiction”, meaning 
of. ` 
T ni who resides within the jurisdiction “of 

tee Court, in which he briggs a suit must sign the 
aint. 

j Gokul Das v. Mullu, 16 C. P. L. R. 103; Chandramal 

v. Ganpat Rai, 4 N. L. R. 117, referred to. 

The word “jurisdiction” in section 99 of the Civil 
Procedure Code; judged from the point of view of 
locality, pecuniary value or the subject-matter of a 
suit, is equivalent to competency to try. 

Matra v. Hari, 17 C. 155; Mohesh v. Jamiruddin, 
28 C. 324, followed. 

Where a suit is in fact filed with the knowledge 
and by the anthority of the plaintiff, a defect in the 
signature isa mere ifregularity which is no ground 
for interference in appeal. 
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Basdeo v. Smidt, 22 A. 65; and Rakhal v. Secretary 
of State for India, 10 ©. W. N. 841; Maharaja of 
Rewah v. Swami Saran, 25 A. 635, followed. 

The want of a proper signature is not included in 
Order VII, rule 11, among the circumstances which 
necessitate rejection of a plaint; and Order VI, rule 
17 enables amendment ofa plaint to be effected at 
uny stage of the proceedings. The inference from 
these provisions is that a plaint cannot be considered 
as yoidand inadmissible until the defect in signature 
is removed. : 

Basdeo v. Smidt, 22 A. 5%; Maharaja of Rewah v. 
Swami Saran, 25 A. 635, followed, . 

The date of amendment of a plaintis immaterial 
for purposes of limitation, unless the time expressly 
allowed by the Court for amendment has been 
exceeded. 

Maharaja of Rewah v. Swami Saran, 26 A. 635, 
followed. DURGAGIR v. Kot, 7N.L.R.33 731 


Pleader’s fee, Method of calculating —Pre- 
emption suit 38 





— right to appear in an inquiry under 
s. 416, Criminal Procedure Code 74 


Pleadings—Assignment admitted by assignor— 
When can be impugned by a third party 26 


——-———Mortgage—Purchaser of equity of re- 
demption—Whether entitled to plead unconscion- 
able bargain in a suit by mortgagee 





Power of Court to add fresh issue— 
New plea should not be allowed after remand 
230 
Practice—Amendment of plaint—Con- 
tradiction—Raising an objection by Court 99 


—— Onus on defendant— Plaintiff producing 
his evidence without waiting for the evidence of the 
defendant—Whether plaintif can rely upon the plea 
that defendant has not discharged his onus. 

Where the onus is upon the defendant to prove a 
certain fact but the plaintiff without waiting for the 
defendant’s evidence takes upon himself to prove it 
he cannot subsequently say that the defendant did 
not discharge his onus. 

Makand v. Bahori Lal, 3 A. 824, followed. SAJAN 
KUNWAR V. JOTI PRASHAD 223 
Plaint and written statement both de- 

fective—Proper course—Fraud must be pleaded spe- 

cially—Transfer of Property Act (IV of 1882), s. 53 

—Fraudulent Transfer—Intent to defeat or delay 

creditors—Mala fide sale. 

When both a plaint and written statement are de- 
@ective, the proper course is to either return the 
plaint for amendment and require a fresh written 
statement in reply to®the amended plaint, or® to 
examine the parties in Court with a view to framing 
proper issues. 

A party who relies upon frand must both plead and 
prove it. He is bound to give particulars of the 
alleged fraud and can succeed upon proof of the 
fraud as alleged and not of any other kind of fraud. 

Where, however, the question as to the bona fide 
nature of a sale was not raised in the pleadings: Held, 

ethe lower Appellate Court did not exceed its powers 

in framing issues on this question which, though not 
raised in the pleadings, had governed the case from 
the first, 
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Where a judgment-debtor soon after a money- 
decree had been passed against her cold her land for 
an inadequate price to an employee of her advocate’s 
father who lent the money for the purchase, it is clear 
that her intention in selling the land for a sum 
considerably less than its value was to delay or defeat 
the claim of her judgment-creditor, according to the 
provision of section 53 of the Transfer of Property 
Act, the sale was voidable at the option of the cre- 
ditor so defeated. 

Bhagwant v. Kedari, 25 B. 202; Hakim Lal v. 
Mooshahar Sahu, 340, 999; 6 C. L. J. 410; 11 C. W. N. 
889, relied upon. Mc. Lu GALE v. VENKATACHELLAM 
Cuerry, 4 Bur. L. T. 118 922 
— Suit for money—Objection to maintain- 

ability of swit—Defendant’s consent while giving evi- 

dence to plaintifs recovering the amount, whether 
validates swit—Iseue not framed—Right of Appellate 

Court to adjudge on questions, not the subject of an 

issue. 

Where in a suit an issue is framed as to plaintiff's 
right to maintain it, the more consent of the defend- 
ant, while being examined as a witness, to plaint- 
iff’s recovering the amount, will not be sufficient to 
entitle the plaintiff to maintain the suit. 

Where no issue on a matter is raised by the plead- 
ings and the Court of first instance has not dealt 
with it, itis competent to the Appellate Court to 
entertain the question in appeal. MALAIKOLANDU 
CHETTIAR v. PERIA PILLAY 35I 


Pledge—Principles of Law governing hypothe- 
” ~ 869 





cation 
Police papers—Admissibility 917 
Possession. See ADVERSE POSSESSION. 
—— ———Title—Jungle lands 376 
Power of attorney—Construction 895 


Practice. See PLEADINGS. 


— Decision on issue of fact—No specific 
issue framed 291 
Framing of issues 805 











Suit for possession as heir—Impleading of different 
alienees in one suit—rial of separate issues— 
Interlocutory judgments—Amendment of plaint 48 
Misjoinder of causes of action and 
parties—Defendants not prejudiced by miele 


— Appeal . 
—-Objection as to non-joiader of parties 











— Onus on defendant—Plaintiff producing 
his evidence without waiting for the evidence of 
the defendant—Whether plaintiff can rely upon the 
plea that defendant has not discharged his onus 


683 


— Revision—Preliminary order not con- 
tested till final orders passed in the case—Final 
order itself nob contested — Preliminary order 
whether can be revised f 18 

—— Suit, proper trial of—First Court not 

taking defendant’s evidence and dismissing suit— 

Lower Appellate Court decreeing claim upon the 

same evidence— Irregularity h 


——Review—Privy @ouncil Appeal 








—Joinder of causes of aclion and parties—- 


“Vol. X} - 


Practice—concld. 





A Court is bound, and ought at all times, to con- 
sider the convenience of parties and any contin- 
gency which may necessitate the postponement of 
a hearing, It is not, however, for the parties to 
decide when their suit shall be heard, as the regula- 
tion of its procedure is entirely the business of the 
Court. Manow PRASAD V. AJUDHYA Prasad, 13 Bom. 
L.R. 161 ` 748 








‘Personal inspection—Judge mot bound to 
record his view—The better procedure to record facts. 
In a suit to establish a right of casement, witnesses 

examined for the plaintiff deposed that the passage 


as to which there was a dispute was still ‘visible to. 
the eye and that it could be seen at any moment, by. 


any one Visiting the spot. Both parties thereupon 
requested the*Judge to visit the spot and see for 
himgelf whether the passage was still visible. The 
Judge visited the spot and in the presence of the 
Pleaders of the parties satisfied himself that the 
passage in question was not visible, he, therefore, 
disbelieved the plaintiff's witnesses and disallowed 
the claim without examining any of the defendant’s 
witnesses. 

On appeal to the High Court, it was urged that 
the Judge had erred in two respects,— 

(1) that he put his view in the place of the evi- 
dence which the law did not warrant; 

(2) that he decided the caso without putting on 
record the result of his view so as to give the plaint- 
iff an opportunity of meeting the impressions formed 
by the judge by his inspection: g 

Held, 

Per Chandavarkar, J.—That there was no error in 
the procedure adopted by the Judge and there is no 
law which bound him to record his view and explain 
it to the parties before deciding the case. 

Where the case is obscure and the evidence can be 
best understood’ by a personal view, it is the eyesight 
of the Judge that is the ultimate test. 

Kessowji Issur v. G. I. P. Railway Company, 31 B. 
881; 110. WN. 721; 60.15.65; 44. L.J. 461; 2 
M. L. T. 435; 9 Bom. L. R. 671; 17 M. L. J. 347, 
distinguished. 

Per Heaton, J.—It would be much better, though it 
is not necessary, that the Judge should record the cir- 
cumstances which are observed at a local inspection, 
but he should record only facts and not impressions 
or inferences from facts. LAKMIDSS v, BHAI 
Kuvsuar, 18. Bom. L. R. 313 914 
— (Criminal)—Magistrate dealing 

with accused under 8. 562 on conviction under 
_8, 420—Re-trial not necessary—Remand of case 

for passing lawful sentence—Appeliate or Re- 

visional Court not competent to pass sentence 





Pre<emption. See PUNJAB PRE-EMPTION Act, 


—————Becree in favour of plaintiff on 
Say ment of certain specified sum—Judgment-debt- 
or liable to costs—Set-off 





—— = 





person having equal right with the pre-emptor on 
Jatter’s filing suit 842 








Custom or contract—Wajib-ul-arz, 
evidentiary value of—Untry in Wajib-ul-arz of doubt- 
ful character— Whether, such entry alone sufficient ta 
establish custom—Burden of proof—Presumpition, 


GENERAL INDEX. 


Adjournment of cases—Consent of parties. . 


Lis pendens—Sale by vendee to 
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Pre-~em ption—contd. 


Ind suis for pre-emption, the plaintiff must 
establish the custom upon which he bases his claim. 
A doubtful entry in a Wajib-ul-arz as to pre-emption 
unsupported by any corroborative evidence is 
insufficient to ostablish the custom of pre-emption. 

Returaji Dubain v. Pahalwan Bhagat, 7 A. L. J. 
1040,7 Ind. Cas. 680, referred to. 

There is no class of evidence that is more likely to 
vary in velus according to circumstances than that of 
Wayjib-wh-araiz, 

Thakur Anant Singh v. Thakur Deya Singh, 871 A. 
191; 14.0. W. N. 770; 7 A. L. J. 764; 12 ©, L. J. 36; 12 
Bom. L. R. 504, 8 M. L. T. 79; IM, W. N. 324. 20 M. 
L. J. 604, 32 A. 353; 6 Ind. Cas. 787; Mohammad Imam 
Ali Khan v. Hussein Khan, 25 I. A. 161; 26 C. 81; 
Parbati Kunwar v. Chandrapal Kuar, 36 I. A. 125, 6 
A. L. J. 767; 10 C. L, J, 216; 13 C. W, N, 1073; 11 
Bom. L. R. 880; 120. ©. 304; 31 A. 457; 4 Ind. Cas. 25; 
5 DL L. T. 427; 19 M. L. J. 605, referred to. HARDWARI 
Mam v. BALDEO SAHal, 8 A, L. J. 632 448 
— —— Custom — Mohalla Sathan, in 

Lahore City—Conversion of house into Dharmsala 

subsequent to date of sale—Character of property at 

date of sale—Punjab Pre-emption Act (II of 1905), 

s. 18 (2). 

The custom of pre-cmption in respect of houses 
obtains in Mohalla Sathan in the City of Lahore. 

The character of the property at the date of salo 
determines the question whether sub-section 2 of 
section 13 of the Punjab Pre-emption Act applies 
to the property or not. If at the date of the sale, the 
property sold is a house, itis quite immaterial for 
the purposes of the sub-section whether subsequently 
to that date the house was converted into and used as 
a Dharvmsala. Kirpa SINGH v, Maya Ram, 22 P. R. 
1911; 187 P. L. R. 1911 848 
— Decree in favour of plaintif on 

payment of certain specified sum—Judgment-debtor 

liable to costs—Set-off. 

In a pre-emption suit plaintifi’s suit was decreed on 
payment of Rs, 324-12. The decree provided that if 
payment was made within a month, tho plaintiff 
would get, Rs. 9-11 as costs from the judgment-debtor. 
The plaintiffs paid Rs, 324 within the time fixed: 

Held, that he was entitled to set off the balance 
of anuas 12 against the costs payable to him, 

Ishri v. Gopal Saran, 6 A. 351; Parmanand Raoi v. 
Gobardhan Sahai, 28 A. 676, A. W.N, (1806) 198; 3 
A. LJ, 804, followed, BECHAI SINGA v. SHAMI NATH 

454 

—— Decree for pre-emption not provid- 
ing for payment into Court—Payment of purchase- 
money out of Cowt, validity of—Oudh Laws® Act 

(XVII of 1876), s. 15. 

Under section 15 ofthe Oudh Laws Act af 
pre-emmptor is bound to pay the purchase-money 
specified in the decreo into Court; this obli- 
gation is independent ofthe question whether the 
decree does or does not expressly provide for pay- 
ment into Court. 

Baiju Singh v. Madho Singh, 8 O. C. 57, referred to. 
LATIF-UN-NISA V. ACHAMBHIT LAL, 140,C.85 721 
:«———— Lis pendens—Eechange during 

pendency of suit—Transferee having superior right— 

Right time-barred on the date of exchange. ` 

The doctrine of ligpendens applies to an exchango 
of land, effected during the pendency of a suit, ji» 
favour of a person who hasa superior right of pres, 

. 
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Pre-emption—conta. 


emption but whose pre-emptory rights have become 
extinguished on the date of exchange by lapse of 
time. 

Mahmud y. Khuda Bakhsh, 26 P. R, 1908; 39 P. W. 
R. 1908, 145 P. L. R. 1908, distinguished, KARAM ALI 
v. SULTAN, 30 P, R. 1911; 187 P. L, R.1911 

1007 
Lis pendens—A person having 
equal or superior right to pre-emptor buying property 
during pendency of suit—Application of the doctrine 








of lis pendens—Punjab Pre emption Act (II of 1905), 


5. 14, application of. 


The doctrine of lis pendens does nob apply to a 
case where a person having an equal or superior 
right to a plaintiff pre-emptor, asserts that right ont 
of Court while the plaintiffs claim is pending in, 
Court and the vendee-defendant re-sells the property 
to the former by a private sale in recognition of that 
right. A 

Section 14 of the Punjab Pre-emption Act applies 
only to cases in which several’ pre-emptors in respect 
of one particular sale, are found by the Court to be 
equally entitled to the right of pre-emption. It 
does not apply toa case in which a pre-emptor is 
claiming to enforce his right of pre-emption by suit 
against an original vendee ora second vendee who 


- hasan equal right of pre-emption with such pre- 





* emptor. 

A. sold some land to B. on 12th June 1906. B. sold 
it to C. on 17th June 1907. On 9th June 1908 D. sued 
to pre-empi the sale in favonr of C., on 11th June 
1908 O. re-sold the land to A. in recognition of A’s 
right of pre-emption. A. and D. had equal rights to 
preempt tho sale to C. A. was impleaded as defend- 
ant in D's snit: i 

Held, (1) that as A's right of pre-emption existed 
prior to the institution of Ds suit and as the re-sale 

‘in “45 favour was effected in recognition of that 
right, the rule of lis pendens had no application. 

Muhamud Khan y. Khuda Bakhsh, 26 P, R. 1908, 
Muhammad Khan v. Sardar, 7 P. R. 1910; 5 Ind. Cas. 
249, followed. 

Ghasitey v. Gobind, 30 A. 467, not followed. 

(2) That as there was only one pre-emptor D. be- 
fore the Court, section 14 of the Pre-empbion Act did 
not apply. BUNDER SINGH v. BAJTAN SINGH, 164 P, T. 
R. 1911 367 

Lis pendens—Sale by vendee to 
person having equal right with the pre-einptor on 
latier’s filing swit—Punjad Pre-emption Act (IT of 
1905), s. 14—Vendor’s right to select pre-emptor. 











Where on a pre-emptor filing a suit for pre-emption 
the vendee sells the property to a person who posses- 
ses equal right of pre-emption, the doctrine of lie 
pendens does not apply, if the right of the subsequent 
vendee subsists at the date of sale to him, and is not 
time-barred, for no new right is created by the sale, 
In such cases, the provisions of section J4 of the 
Punjab Pre-emption Act may be used by the Court 
trying the case, 

Mahmad Khan v. Khuda Baksh, 26 P. R, 1908, 145 
. P. L. R. 1908; 39 P. W. R. 1908, followed, 

d aiyas Husain Khan v. Prag Narain, 29 A. 339, b 
C. L. J. 563; 17 M. D. J. 263; 9 Bom. L. R. 656; 2 M. 
L. T. 191; 10 O. C. 814; 4 A. LT. 244; 11 C. W.N. 


a561, not followed. KARAM ILAHI %. Hira, 74 P. L. R. 
1911 842 
eo,» 
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Pre~emption—contd. 


——Muhammadan Law —Talab-i-istis- 
had—Declaration that talab-i-mowasibat had been 
performed—Omission fatal. — ; h 
A pre-emptor in making the, talib-i-istishad or 

formal demand before witnesses should refer ex- 

pressly to the fact of tatib-t-mowasibat or imithediate 
claim having been duly made, for that is an essential 
condition of the validity of the assertion of the pre- 

emption, h s 
Rujjab Ali v. Chundi Churn, 17 C. 543 (F. B.) and 

Jadu Singh v. Butan Singh, 2 Ind. Cas. 207, followed. 

Ratan MANDAL v. AZIM MANDAL “352 


Muhammadan Law — Talab-i-mo- 
wasibat, essentials of. : 

To say “I am pre-emptor and my right extends to 
the land” is not sufficient to constjtute a talab-r- 
mowasibat within the meaning of the Muhammadan 
Law. Such claim must be found in the words which 
constitute the talab-i-mowasibat either in expross 
terms or by implication. 

A mero expression or declaration of his right does 
not of itself go to show that the plaintiff wishes to 
enforce his right, MUHAMMAD ABDUL RAHMAN a. 
Musamman Kuan, 8 A. L. J. 270 : 


——Muhammadan Law—Talab-i-mowas- 
sibat—“Mora shufa", whether constitutes valid de- 
mand. 

The words “mera shufa” repeated twice do not by 
themselves constitute a valid falab-i-mowsubat under 
the Muhammadan Law. 

Ahsanulhug v. Kallan, 6 A. L. J. 15;1 Ind. Cas. 85; 
Ahmad Shak Khan v., Abadi Begam, A. W. N. (1897) 
23; Muhammad Yunis Khan yv, Muhammad Yusuf, A. 
W. N. (1897) 98, distingnished. Maxupum BAKASH 
v. MUHAMMAD NAZIR KHAN 43 


—— Preferential rights of pre-emptors 
inter se—Classes of pre-emptors mentioned in the 
Wajib-ul-arz alaltartib—Construction of Wajib-ul- 
arz. 
In a Wajib-ul-arz the different classes of pre-emptors 
were mentioned ‘alaltartid’, i. e, one after another: 
Held, that the right of pre-emption existed between 
the different classes of pre-empftors inter se, i. e., one 
class of pre-emptors excluded another, SHEOBARAN 
Since v. BANWARI Lat 442 
Refusal by pre-emptor to purchase 
at price offered under the belief that price was un- 
rersonable— Loss of pre-emptive right. 
A pre-emptor doss not lose his right by merely 
refusing to purchase at the price at which the 
property is offered to him because he honestiy be- 



































‘lieved that that price was in excess of the real price. 


Lajja Prasad v. Debi Prashad, 3 A. 236; Amir Chand 
v. Ishar Das, A. W. N. (1882) 46; Bholt Bibi y. Fahima 
Bibi, A. W. N. (1882) 187;. Karim Baksh v. Khuda 
Baksh, 16 A, 247, referred to. Sri KISMAN SINGH v. 
Bacwa PANDE, SA. L. J. 700 eè 626 


Wajib-ul-arz—Construction— Par- 
tition—Custom or contract—Variation—Rights inter 
se. 

The Wajib-ul-arz of 1863 of a village gave the 
right of pre-emption to three categories -of persons: 
First to the own brothers of the vendor or nephews 
having a common ancestor; second to aco-sharer in the 








‘patti, and third, to co-sharers in another patti.. The 


Wajib-wl-arz prepared in 1878, which was headed 
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Pre-emption—contd. 


“Right of co-sharers inter se based upon custom or 
contract” provided as to pre-emption in the following 
terms: “If a share-holder, wishes to transfer, he shall 
do so to his own brother, then to near relations, if 
they xefused, then to co-sharers of the patti and 
after them to co-sharers in the village.” After the 
preparation of the Wajib-ul-arz of 1873, the village 
was divided by partition. The pre-emptor was the 
brother but not a co-sharer of the vendor: Held, 
that he had no right of pre-emption. 

Per Stanley, C. J.—The usage recorded in the two 
Wajib-ul-araiz was not the same. Consequently, as 
a custom. must be constant and invariable, the 
Wajib-ul-arz of 1878 did not record a custom of pre- 
emption, Therefore, no right of pre-emption existed 
after the expiry of the period of the Settlement of 
18730 

Per Banerji, J.—The rights of pre-emption record- 
ed in the Wajib-ul-arz of 1873 related to co-sharers 
inter se. The first category of pre-emptors must, 
therefore, be persons who not only fulfil the condition 
of being the own brothers of the vendor but must 
also be co-sharers of the vendor, JWALA SINGH v, 
SUMER CHAND, 8 A. L. J. 515 003 

——- Wajib-ul-arz— Construction—Pre- 
ferential rights between a near relation and a member 
of the same caste. 

A Wajib-ul-arz provided as follows:—“the right of 
pre-emption is given (1) to co-sharers who are near in 
blood to the vendor, (2) to other co-sharers of the same 
caste, (3) lastly to the co-sharers of the village”: 

Heid, that under the Wajib-wl-arz near relations 
had a preferential right over persons of the same 
caste. BHAGWAT DIN v. SHEO DIAL 40 
Wajib-ul-arz—Custom or contract 

—Presumption —Rebutting evidence — Register of 

transfers, whether admissible in evidence to prove the 

Jact of transfers— Evidence. 

A register of transfers is admissible in evidence to 
prove the fact of transfers entered therein. The mere 
entry, however, in sucha register that there have 
been transfers or sales, is not sufficient to rebut the 
presumption arising out of an entry in the Wajib-ul- 
arz regarding the prevalence of the custom of pre- 
emption in the village. 

Retwraji Dubain v. Pahalwan Bhagat, 7 A. L.J. 1040; 
7 Ind. Oas. 650, referred to. BADLI Das v. PAJAN 

225 
——Wajib-ul-arz, evidentiary value of 

—Custom or contract. 

There is no class of evidence thatis more likely to 
vary in value according to circumstances than ihat 
of the Wajib-ul-arz. ` 

Ina suit for pre-emption based on custom the 
plaintiff produced only a wajib-ul-arz which was not a 
clear record of custom, but on the contrary appeared 
on the face ofit- to bea record of a number of 
ayangements between the co-sharers adopted for the 
first time at the Settlement at which it was prepared: 

Held, that it was not sufficient to establish the 
custom of pre-emption which the plaintiff wanted to 
set up. 

Thakur Anant Singh v. Thakur Durga Singh, 87 1. 
A. 191; 140, W. N. 770;7 A. L. J. 764; 12 C. L. J. 36; 
13 O. C. 163; 82 A. 363; 6 Ind. Cas. 721; Tofaluddi 
Peada v. Mohara Ali Shah, 26 C. 78; Muhammad 
Imam Ali Khan v. Hussain Khan, 25 I. A. 161; 26 C. 
81; Parbati Kunwar v, Chandrapal Kunwar, 36 I. A, 
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Pre~emption—conceld. 


124; 31 A. 457; 12 O. ©. 804, 19 M. L. J. 605; 10 C. L. 
J. 216; 6 A. L. J. 767; 18C. W. N. 1073; 11 Bom. L. 
R. 890; 5 M. L. T. 427; 4 Ind. Cas. 25, referred to. 
Daran KUAR v. Diwan SINGH, 8 A. L. J. 786 558 


—Woajib-ul-arz—Presumption—Cus- 
ton or contract—Hvidence rebutting presumption, 
sufficiency of. 

In a pre-emption suit the plaintiff relied upon two 
Wajib-wl-araiz of 1883 and 1860 which were prima 
facie evidence of custom. The defendant in order to 
rebut the presumption arising out of the Wajib-ul. 
araiz produced a patwari who deposed that he had 
been a patwari for 18 years and that he had never 
heard of the existence of a custom of pro-emption in 
the village: 

Held, that such evidence was altogether insufficient 
to rebut the presumption. Harnarain NATH v, TILAK 
DUBE 233 

— Wajib-ul-araiz —Presumption as to 
custom or contract—Kaifiat sarishta nizamat— Re- 
butting evidence, sufficiency of. 











In a suit for pre-emption the plaintiff produced two 
Wajib-ul-araiz of 1833 and 1860 respectively, which 
prima facie raised a presumption in favour of the 
custom of pre-emption. The defendant to rebnt that 
presumption produced a kaifiat sarishta nizamat which 
showed that prior to the preparation of the Wajib-ul- 
arz of 1833, the village was owned bya single pro- 
prietor. It, however, contained no entry as regards 
the Settlements of 1210 and 1213 F. The columns 
were blank and there was nothing to show whether 
there was any proprietor in those two years: 


Held, that the information contained in kaifiat 
sarishta nizamat was not such as to enable the Cours 
to hold thatit rebutted the prima facie evidence at 
to custom afforded by the Wajib-ul-arz. CHHOTRI V. 
RUDRA PRASAD 323 


————~ suit—Pleader’s fee—Mcthod of 
calculating 38 








Sale ostensible in favour of 
one person — Real purchaser another person— 
Active concealment—Fraud—Limitation 114 


Prescription — Encroachment by tenant on 
landlord’s lands not included in the lease—Land.- 
lord’s knowledge of encroachment, whether neces- 


sary 575 


Presidency Small Cause Courts 
Act (XV of 1882), S. 38—Applicati® to 
Full Bench of Small Cause Court—Revision petition 
to High Court direct fim a decision of a Presidency® 
Small Cause Court Judge whether Wes—Giril Pro- 
cedure Code (Act V of 1908), s. 115. 


The High Court will not, except in very special 
cases, interfere in revision, with the decision of a Judge 
of the Presidency Small Cause Court, unless the 
party aggrieved had first applied to the Full Court of 
the Presidency Small Cause under section 38 of the 
Presidency Small Cause Courts Act, 1882. è 

Angelo v. D’ Angelis, C.R.P. No. 81 of 1908, followed. 

Pachai Perumal Chettiar v. Sampathu Chetiy, L. P. 
A. No. 60 of 1910, distinguished. SrerHaratny NAIDU 
v. LAKSHMANA HETTY 

201" 














ss. 71, 75 
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Presidency Towns Insolvency Act 
(111 of 1909), S. 15—Insolvency Act (11 and 
12 Fic, O. 21), 5. 47—Debdtor obtaining personal dis- 
charge—Right to apply again in respect of fresh 
debts. 

The petitioner who had filed an insolvency case in 
1904 and had been granted his personal discharge, 
again filed a fresh petition of insolvency in respect 
of debts contracted subsequent to his personal dis- 
charge: 

Held, that there was nothing in the Insolvency Act 
or in the new Act of 1909 to prevent an undischarged 
debtor from filing a frosh petition in respect of fresh 
debts. 

Morgan v. Knight, (1864) 33 L. J. (C. P.) 168; 15 
C. B. (N. s.) 669; 9 L. T. 803; 12 W. R. 428; Ex parte 


Watson, B. L. R. 1879.(0. D.) XII P. 380; Dossa Gopal 
v. Bhanji Damji, 26 B. 171, relied upon. CHARTES 
Staves, In the matter of, 4 Bur. L. T. 87 792 


Presumption. See Acra Tenancy Acrt, s. 158; 





HINDU Law. 
—— as to the correctness of Patwari’s 
papers 280 
—————— of fixity of rent 163, 164 
mmm mm Possession—Tenant-in-common 


——Trespasser—Constructive posses- 
sion—Trespasser of a part not a trespasser of the 
whole 74 
Principal and Agent—Gumasta—Acknow- 

ledgment after master’s death~ Death not known 
to the creditor—Hstate of master bound by act of 
gumasta 888 
— —— Husband and wife — Pre- 
sumption that husband is the agent of the wife so 
long as they live together—Presumption ease 





—_—— 








—— 








—-Money directed by vendec 
to be paid to a third party— Waiver of a portion by 
payee, whether enures for the benefit of the person 
authorising payment 98 

——— ma Fartnership — Lender and 
borrower — Contract — Construction — Conduct of 
parties 

—————— Transfer of non-transfer- 

ablo holding—Acceptance of rent by gomasta of 

landlord from transferee—Whether landlord bound 
by receipts—Authority of gomasta — Burden of 
proof—Scope of agent’s authority — Decision on 

particular facts 4 


Printer and Publisher -Responsibility for 
seditious article—Absenco whon article published 
—Bona fides 


ePrinting Presses yna Newspapers 

Act (XXV of 1867), S. T—Printer and 

publisher— Responsibility for seditious article -- Ab- 

sence when article published- -Bona fides. 

The declared printer of a newspaper is responsible 
for seditious articles published therein unless he can 
establish tbat in fact he had nothing to do with 

~ them. 

The editor of a newspaper was committed to jail 
on December 22nd, 1907, and the appellant in this 
case gave his declaration on June 16th, 1908. The 
editor was released on December 22nd, 1908, and 
yesumed his work. The appellant was absent from 
she place of publication on August 28th, 1909, and 

‘hifteen days after one seditious article was pub- 
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Printing Presses and Newspapers 
Act—concid. h 


lished. The appellant returned on November 29th, 
1909, bub three days previously another seditious 
article appeared. The appellant took no interest in 
the paper and was occupied in his own business as 
a photographer; he, however, allowed his name to 
remain as the printer: 

Held, that he had failed to establish the bona fides 
of his absence from the place of publication and that 
Jegally he was guilty undor section 124A, Indian 
Penal Code. SURENDRA Prosap v, EMPEROR, 38 C. 
227 95 
Priority—tTitle of un-registered purchaser — 

Purchaser at rent sale 899 
—Unregistered mortgage—Subsequent re- 

.gistered sale — Vendee having no “notice of the 
mortgage 

lord 
Private International Law—Kuri chit 

conducted in British India—Foreigner a chit holder 

—Pledge of receipt in foreign territory—Sale of 

pledged interest by foreign Court—Valid 665 

— Promissory-note executed 
in a Native State—Stamp affixed according to the 
Jaws of that State—Admissibility in evidence in 
British Indian Court 2 








of title—Mortgage decree by land- - 
54 





' Privy Council Appeal—Consolidation of 
967 


suits—Pecuniary value 








Pecuniary valuation—Tore- 
closure suit —Subject-matter 99: 





Receiver, order appointing 
—Certificate—Fit case for appeal 439 


—— Civil Procedure Code (Act V 
af 1908), s. 109 clauses (a) and (c), O. XLI, r. 5— 
Order refusing to stay execution—“‘Final order passed 
on appeal” —“Fit case for appeal to His Majesty.” 


An order of the High Court under rule 5 of Order 
XLI refusing to stay proceedings in execution of a 
decree, is not a final order passed on appeal by the 
High Court within the meaning of clause (a) of sec- 
tion 109 of the Civil Procedure Code. - 

Under the circumstances of the case, the High 
Court were of opinion that it did not involve any 
question of such special, public or private importance 
as would justify a certificate under clause (c) of sec- 
tion 109 of the Civil Procedure Code. SRINIBASH 
Prosan SINGH v. Kesno Prosan SINGH, 18 O. L. J. 


681 444 




















Practice—Review. 

The Privy Council allowed a review of their first 
judgment which they set aside, ISHWAR SHYAM 
CHAND Jiu v. RAMKANAI Grose, 15 C. W. N. 417; 9 
M. L. T. 448; 8 A. L. J. 528; 18 Bom. L. R. 421; 33 
A. 526; 14 C. L. J. 238 e P.C. 683 


Probate and Administration Act 
(V of 1881) 130 
— —, scope and object of 993 
-——— S. 50 717 
—— S: 90 269 
Probate Court—Power of Court to give pos- 
session 993 
Promissory~note silent as to rate of intrest 
—Admissibility of oral agreement 315 
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Prom issory=note—concld. 











executed in a Native State 

—Stamp affixed according to the laws of that State— 

Admissibility in evidence in ‘British Indian Courts— 
. Private International law, 

A promissory-note executed in favour of His 
Highness the Nawab of Rampur at Rampur on an un- 
stamped paper was prima jacie in favour of His 
Highness in his capacity of Nawab of Rampur, and 
waa,therefore, admissible in evidence in asuit brought 
upon itin British India as it was in accordance with 
the law in existence at Rampur where it was 


executed, Amina BEGAM v. NAWAB oF RAMPUR, 8 A. 
L. J. 566 47 











Partial discharge—Burden 
of proof. 

The onus of proving partial 
amount due under a promissory-note is on the person 
pleading such partial discharge. Vennam PITCHAYYA 
v., GOGINENNI RAMAKRISHNAYYA, 9 M. L. T. 314 674 
Subsequent written agree- 

ment not to enforce it—Payee bound by agreement— 

Negotiable Instruments Act (XXFI of 1881), ss. 32, 

120, 
` The payee of a promissory-note, if he has made a 
contract to the contrary with the maker, is not 
entitled to sue on the note unless he has performed 
the conditions of the contract. The maker can set 
up against the payee a subsequent written agreement 
by the latter not to enforce it. 

. Somasundaram Chettiar v. Narasimha Chariar, 29 
M. 212 at p. 216; 16 M, L. J. 103, dissented from. 

Thimbleby v. Barrow, 7 L. J. Ex. 128; 3 M. and W. 
210 and Raw v. Jones, 34 L. J. 0, P. 306; 19 C. B. 
(N. 8.) 416; 11 Jur, (x. s.) 812; 12 L. T. 737; 13 W.R. 


discharge of the 











1018, not applied, SHAIKH IMAM v. ISHAK ALI, 7 N. 
L. R. 39 734 








_—-- Suiton unstamped Pro-note 
— Construction of the word “ Than ”— No cause of 
action as for money lent. 

Where a loan and the execution of a pro-note 
are contemporaneous and constitute one transaction, 

- a suit based on the original consideration, if the pro- 

note is inadmissible for insufficiency of stamp, is not 
maintainable. 
Pothi Reddi v. Velayuda Sivan, 
toand followed. : 
Held, on a construction of the document in this case, 
that the word ‘Thaw meant ‘yow and that the docu- 
ment was a pro-note. CHINNAPPA PILLAI V. Muruv- 
RAMAN CHETTY, 9 M. L. T. 251 669 
Provincial Insolvency Act (H of 
1907), SS. 16 (4), 44 (2) (C)—Property— 
Personal earnings—-Earnings between adjudication 
and discharge. É 
` The word ‘property’ in section 16 (4) of the Pro. 
vincial Insolvency Act (III of 1907) is not intended 
to excludo personal earnings, over and above what 
is necessary for thedebtor’s adequate support, 
: eIn re Roberts, (1900) 1 Q. B. 122; 69 L J. Q. B. 19; 
48 W. R. 182; 81 L. T. 467; 16 T. L. R. 29; 7 Manson 
5, and In the matter of CO. M. J. Donaghue, 19 B, 232, 
referred to. poi 
`. Under section 44 (2) (c) the Court when giving an 
order of discharge may make conditions as to future 
earnings, and a fortiori the Court can make an order 
asto earnings after adjudication but before discharge. 
JAMNADAS v. VINAYAK, 7 N. L. R. 19 698 
e —— S. 44 (2) (c) 698 


10 M. 94, referred 
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Provincial Small Cause Courts Act 
(IX of 1887), S. 23—Defect of order 267 
S. 25 847 











” 





——_—_. 





S. 25— Power of Higi 
—-— Sch. Il, art. 31— 


Suit for account, what is—Account between silk 

merchant and dyer and dresser of silk. 

If inorder to grant rolief to the plaintiff, it is 
necessary to take accounts, the suit is one for accounts 
within the meaning of Article 31 of the Provincial 
Small Cause Courts Act, although the plaintitf may 
have chosen to put a definite money value upon his 
claim.. 

The plaintiff, a silk merchant, advanced moncy to 
the defendant from timo to time. Out of the 
money so advanced the defendant purchased 
materials for dyeing and dressing and retained tho 
balance as remuneration for work done, The plaintiff 
kept an account book, The accounts have not been 
adjusted. The plaintiff brings this suit for recovery 
of Rs. 307 on the allegation that upon settlement of 
accounts that sum would be found duo from the 
defendant: 

Held, that the suit was one for account within the 
meaning of Article 31 and that the Small Cause Court: 
had no jurisdiction. KAILAS CHANDRA v. KIRENENDA 
GHOSE 
Punctuation, inference from, in pea 


Court 








statutes : 

Punish ment—Sentence—Rfect of previous con. 
' wietions —Sentence for a fresh offence—Offence of a 
petty nature. ‘ 

Where the aggregate value of property stolon by 
the accused was only Rs. 8, but, on account of his 
previous convictions, he was sentenced to 7 years’ 
transportation: : 

Held, that the offence was of a very petty kind, and 
the sentence of 7 years’ transportation was altogether 
disproportionate even after taking the accused’s pre. 
vious convictions into account. Nea Po Hyyin v. 
EMPEROR, 4 Bur. L. T. 68 772., 
Sentence—Wounds in flicted with a 

dah—Application for compromise and the complain. 

ant’s treatment as an out-door patient no considera- 
tions for reduction for sentence. 

Where, in the course of a trivial quarrel, tho 
accused inflicted a dah wound on the conrplainant’s 
right buttock and was sentenced to 4 month's rigorous 
imprisonment and on appeal the senior Magistrate re- 
duced the sentence to one month’s imprisonment 
merely on the grounds (1) that a petition to compound 
the offence was filed by the complainant and (2)*that 
the complainant was treated as an out-door patient: 

Held, that the origina® sentence was appropriate 
and the senior Magistrate was ill-advised in reducing 
the sentence. IIMPEROR v. Mya Din, 4 Bur. L. 773 
Punjab Courts Act (XVIII of 1884), 
« 70 (1) (a) 133, 725 


——— 8.70 (1) (a), (b) 36 


Punjab Land Revenue Act (XVII of 
- I887), S. 16 9 








oo S., OTT = Partition — 
Adhsalidar, right @ partition—Not a joint owner or 
tenant where original proprietor known—Adhsal, 
definition of. 


Where the original proprietor of a holding is knows, Ng 
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Punjab Land Revenue Act—conold. 


an adhsalidar in the Kangra District is neither a 
joint owner nora joint tenant within the meaning of 
section 111 of the Punjab Land Revenue Act. Con- 
sequently, he is not entitled to seek a partition of the 
holding, even if he was erroneously recorded as 
proprietor in some revenue records. 

Bhagwat Sahai v. Bipin Behari Mitter, 87 C. 918 
(P.C.); 14 C.W.N. 962; 12 C.L.J. 240; 8 M.L.T. 228; 1 
M. W. N 691;7 A. L. J. 1187; 12 Bom. L. R. 997; 20 
M. L. J. 907; 7 Ind. Cas. 549, referred to. 

“ Adhsali implies partnership in payment of revenue 
only. GADDU v. RIJHA 147 











Chap. IX, S. I I7 
EEES S 902 


— S. 158 (XVII) 902 


Punjab Pre-emption Act dI of 

L905), SS. 4 and.: 5—Cusiom, inquiry into, 
precluded—Sale—Nature of transaction—Creation of 
occtepancy-rights —Pre-enption. 

Section 5 of the Punjab Pre-emption Act precludes 
inquiry into custom where agricultural Jand is con- 
cerned, while section 4ofthe Act further expressly 
limits pre-emption to cases of sales. The initial ques- 
tion to be determined in cases of pre-emption, there- 
foro, is whether the particular travsaclion is or is not 
a sale as contemplated by the Act. 

- No right of pre-emptioncan be set up in cases 
where a proprietor grants occupancy-rights to his 
tenants or even to a stranger. Hasiv. GauLam SHAH, 
T21 P. L. R. 1911; 37 P. R. 1911 ; 104 P, W. R. ar 


—— S. G— Custom of pre-emp- 
“Yori—Mohalla Achanjian, Gumti Bazar, Lahore City 
—Relative value of instances in, which custom is ad- 
mitted or found to be established bind an which custom 

is denied but the dispute is compromised, 

he custom of pre-emption does not obtain in 
Mohalla Acharjian which is partof the recognised 
sub-division of Bazar Gumti,in Lahore City. 

Cases in which vendees admit the existence of a 
custom of pre-emption are as valuable as cases in 
which the Court finds the existence of such custom 
established. ` But between such cases and those 
in which the vendec after denying the existence of 
the custom eventually is induced to come to terms 
with the pre-emptor and to compromise the dispute 
there is a very substantial distinction. A litigant may 
be confident that he is in the right and that the other 
party hasno just claim against him but he may 
nevertheless think it prudent to accept an amicable 
settlament of the dispute. DURGA DEVI v. RAMZAN, 
127 P. L. R. 1911 i 33 


a Sq G—Oustom of pre-emp- 
` tion of houses—Mohalla Mimaran or mohalla Pan- 
sarian in Kaithal—Sub-division—Hvidence Act (I 
of 1872), s. 18—Instances of pre-emption in the 
neighbouring mohallas, what may indicate—Uncon- 

tested instances, value of. . 

The custom of pre-emption of houses exists in 
Mohalla Mimaran, identical with Mohalla Pansarian, 
w sub-division of Kaithal. 

Instances of pre-emption in the neighbourhood of 
a mohalla may indicate the existence of the custom 
of pre-emption in that mohalia. ẹ 

eDhan Devi v. Kanshi, 88 P. R. 1906; 89 PL. BR. 
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1906; Maman v. Ghaunsa, 99 P. R. 1906; 130 P. L. R. 
1906 ; Abdulla Beg v. Walaiti Begam, 120 P. R. 1906; 
Manohar Lal v. Paras Ram, 67 P. R. 1907; 51 P. L. R. 
1907; 38 P. W. R. 1907 and Allah Ditta Y. Raj Kumar, 
138 P. R. 1907, followed. 

“Uncontested instances are byno means worthless 
evidence of the existence of a right to pre-empt. 

Muhammad Nawaz Khan v. Mussammat Bobo Sahib, 
44 P. R. 1903; 75 P.L.R. 1903 and Than Singh v. Lara 
Singh, 26 P. R. 1907, followed. MUHAMMAD HUSAIN 
v. GHULAM Munammap, 138 P. L. R. 1911 240 
— ss.13(I)seventh~ 

ly and 13 (2) (a)—Owner of a shop, whether 

entitled to claim pre-emption—Pre-emptor executing 
an agreement to sell his own property, effect of. 

The fact that shops are exciuded from pre-emption 
by section 18 (2) (a)of the Punjab Prz-emption Act 
does not disentitle the owner of a shop from claiming 
pre-emption by virtue of being its owner. : 

“Tmmoveable property” in section 18 (1) seventfly, 
of the Act includes a shop. : 

While a pre-emptor may lose his right of pre- 
emption if he parts with the property as owner of 
which he claims-the right, a mere agreement to sell 
such property does not destroy bis right. GHULAM 
Hussain V. GANGA SINGH, 93 P. W. R. 1911; 177 P. L. 


R. 1911 i | 
— S. 14 842 

S. 14, application of ` ` 
367 





























Purchase by third party in execution—Rent- 
decree by landlord—Purchase by landlord in execu- 
tion of rent-decree 54 

Quasi-contract-- Goods supplied to wife not 

“approved of'by husband—Liability of husband to 
pay for goods purchased by wife—Authority of 
wife, express or implied, to purchase goods—Goods 
concealed from husband, liability to pay the price 
of 

Money deposited in Court in 

usum jus habentis—Withdrawn by person not 
entitled to it—Liability 730 

Question of fact—Acquisition of title by 
widow by presumption 63 

—— Whether one tenant repre-” 

I 














sents tenancy 
Railways Act (IX of 1890), S. 77—Sui 

for compensation against Railway Company for non- 

delivery of goods—Notice of claim, proof of —Offer by 

Railway Company to pay — Waiver — Estoppel— 

Limitation Act (IX of 1908), Sch. I, art, 31. 

In a suit for compensation for non-delivery of goods 
consigned to a Railway Company for carriage, the 
plaintiff must prove that the defendant Company was 
served with notice of his claim as contemplated 

ein section 77 of the Indian Railways Act. The fact 
that an offer was made by the Railway Company to 
pay a certain amount in satisfaction of the plaintifi’s 
claim would not estop the Railway Company from 
raising the plea of notice. e 

Great Indian Peninsular Railway Company ¥. 
Chandra Boi, 28 A. 552; A. W. N. (1906) 101; 3 A. L. 
J. 329, referred to. 

Article 31 of the Limitation Act, 1908, would 
apply to a suit against a Railway Company for 
compensation for non-delivery of goods. (GREAT 
INDIAN PENINSULAR RAILWAY v, GANPAT Ral, 8 A. li, 
J. 548 ` 12 


Vol. X] 


“Rangoon Police Act (IV of 1899), 
S. 30 Cl, (C)—Summary trial— Record must show 
ingredients of offence charged—Venue of trial ma- 
terial only where accused is prejudiced—Criminal 
Procedure Code (Act Y of 1898), s. 531. 

Where an accused person was charged under sec- 
tion 80 (c) of the Rangoon Police Act for “being found 
between sunset and sunrise with his face covered 
and being unable to give a satisfactory account of 
himself” ond where the record was silent as to what 
account, if any, the accused at the time of bis arrest 
gave of himself and as to any reason there may be 
for considering such account to be unsatisfactory: 

Held, that the record omitted a most essential 
ingredient of the offence of which the accused was 
convicted an@ thai this omission was fatal. 5 

The record in summary trials, however brief, should 
sh@v the necessary ingredients of the offence 
charged. - 

Kuchi v. Ring-Emperor, 8 L. B. R. 3; 2 Or, L.J. 
875, followed, 

Where it was contended that the accused was found 

within Municipal limits and not within Cantonment 
limits and that his trial by the Cantonment Magis- 
trate was, consequently, illegal: 
_ Held, that thero would be no ground to interfere 
unless it could be shown that failure of justice had in 
fact been occasioned by the error of venue. KET 
Foon v. EMPEROR, 4 BUR. L. T. 17, 9 


Receiver—Leave to sue Receiver—Application 


It is not necessary in every case to sue a Receiver 
as such but where any right is established by a 
decree in the suit to the property in the hands of 
a Receiver, then the Court may, on an application by 
the party in whose favour the right is established, 
make an order directing the Receiver to satisfy the 
decree. ADMINISTRATOR-GENERAL OF MADRAS v. DASAI 
Gouxnpex, 9 M. L. T. 300 


Mortgage suit- Mortgagor taking money 
from Receiver as accommodation loan—Refusal to pay 
—Power of Court to compel payment. 

A Receiver was appointed in a mortgage suit from 
whose officer the judgment-debtor took a sum of 
money as accommodation loan out of the funds of 
the Receiver in his hands. The officer was dead 
and the judgment-debtor refused to re-pay the 
amount: 

Held, that the Court had power to direct the 
judgment-debtor to deposit the money in Court 
within a fixed time; and that in default of such de- 
posit the Receiver was entitled to execute the order 
of the Court as a decree. CHANDRA SEKHAR PROSAD 
v. Hart HARENDRA BAHI 8 


Recognition of adoption—Estoppel— Whether 
bars right to claim as reversioner—Mistaken im- 
ression of law 45 to validity of adoption, effect of 

e —Title by prescription I 


Redemptions suit for—Mortgagor and mortgagee, 
relation between—Payment of a portion of mortgage- 
money, effect of —Discharge of a portion of mortgaged 
property bya proportionate payment of the mortgage- 
money—Arrangement to hand over property other 
than the mortgaged property for payment of the mort- 
gage-noney, effect of, when unregistered —Verification 
or modification of the terms of contract, what amount 
1o—Evidence Act (I of 1872), s. 92 cl. (4). 

K.,D., and 5., each owned o third share in the 
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property in dispute. On the 15th June 1880 K. and 
D. mortgaged with possession their 2/3rd share in 
favour of the defendant. On the death of S., he was 
succeeded by his widow J., who on the 7th July 1885 
mortgaged her {rd share to the same defendant 
excepting the village B. On the 5th June 1£01 
K. alone mortgaged with possession his 4rd share ex- 
cepting the villaga B. Half the mortgage-money due 
under the deed of 1880 was sct off as part of the 
consideration of this mortgage. After the death of 
the widow, the sòns of D. sued for redemption of the 
mortgage of 1885 as her heirs. They contended that 
by the mortgage of Sth June 1901 K's share in 
the mortgage of 1880 had been paid up and the Jatter 
mortgage, so far as it related to K.'s share, had been 
discharged. They also alleged that about 6 years 
agothe mortgagor andthe mortgagee entered into 
an arrangement by which the share of J.,in villago 
B. asalso the share of K. inthe said village had 
been placed in the possession of the mortgagee on 
the understanding that he was to collect the rents 
and the profits thereof and apply them to the reduc- 
tion of the principal amount due on his mortgage. 
The questions for decision were whether K.s’ liability 
under the mortgage of 1880 had been discharged and 
whether ihe arrangement alleged by the plaintiff 
could be proved in law under section 92, clause 4, of 
the Evidence Act, in the absence ofa registered 
document to evidence the same: 

Held, that the mere fact that X.’s share on account 
of the mortgage of 1880 was set off agninst the 
amount secured under the latter deed of 1901 was 
not enough to show that any part of the mortgaged 
property had been released from liability for the 
remainder of the money no under the deed of 1880. 
In the absence of an express contract to the contrary, . 
the mortgagee was entitled to retain the whole of the 
property mortgaged as security for what was due 
to him. 

Held, further, that the arrangement relied upon by 
the plaintiff did not require registration as it would 
not in any way affect the mortgagee nor could such 
an arrangement modify or vary the terms of the 
mortgago and that, therefore, it could be proved in 
spite of section 92 clause 4 of the Evidence Act, 
KEDAR SINGH V. SUMER SINGH 


Reference to High Court—Competency of sub- 
ordinate Courts to refer a question to High Conrt 
in a proceeding, not a suit or appeal 879 


9 : 

Reformatory Schools Act (VII of 
1897), S. 8—Applicubility of the section to citsese 
where fine alone is inflRted. 


Where a boy under 12 years was convicted of 
stabbing a companion with a knife and sentenced 
to pay a fine of Rs. 100 or in default of payment to 
go to the Reformatory School for 3 years: 

Held, the order was illegal. 

Under section 8 of the Reformatory Schools Act, 
before such an order is passed, the offender must 
have been sentenced to transportation or imprison- 
ment and not to mere fine. Noa Po Tox v, EMPEROR, 
4 Bur. L. T.69 e 773 


Registration—Document containing separabfe 
parts—How far necessary—Agreement by morte 
gagee to get salary out of profits—Not registrable 
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Endorsement of payment of mort- 


846 


of name, whether equivalent to 
363 


ge-money 


possession * 











—— 


—Notice—Non-possessory hypotheca- 
tion of moveables—Subsequent transfer ` 9 


314 


Will—Tamily arrangement — Im- 
mediate operation—Final and irrevocable—Whe- 
ther document is Will 


—— Endorsement—Statement by executant 
made to the Registering Officer—Certificate of the 
Registering Officer, admissibility of—Registration Act 
(ILE of 1877), ss. 52,58 and 60—Hvidence Act (I of 
1872), ss. 9l and 92. 


The endorsement of a Registrar on an uncondi- 
tional’ deed of gift contained the following statement 
purporting to have been .made to him by the exe- 
cutant, “agar mahub lahu roti kapra denge to hiba jaiz 
hai warna najaiz samjha jaega”: 

Held, that the endorsement could not be said to 
have been made under.section 52 or 58 of the Regis- 
tration Act and, therefore, the certificate of the Regis- 
tering Officer could not be admitted under section 60 


mn —Qabuliat 


—_—— 











-of the Act. 


Held, further, that the record of the statement 
could not be admitted in evidence under sections 91 
and 92 of the Evidence Act. MUNNI v, SHyam BIHARI, 
14.0, O, 80 718 


—_ Evidence— Admissibility — Compro- 
mise filed in a mutation proceeding but not acted 
upon and not registered— Whether admissible in eri- 
dence—Registration Act, (ITI of 1877) s. 17. 


A compromise dealing with property exceeding 
Rs. 100 in value was entered-into bétween the parties 
to a mutation proceeding. Subsequently, one of the 
parties repudiated the compromise and the Revenue 
Court, therefore, ignored it in its mutation order. 
The compromise was not registered. : 

Held, that, in a subsequent Civil Suit, the compro- 
mise was not admissible in evidence to prove the 
agreement set out in it. The admission of such a com- 
promise in evidence would contravene the provisions 
of the Registration Act as neither the compromise, 
nor any. of its terms, WAS embodied in any decree or 
order. 7 

Sadaruddin Ahmad v. Chhajju, 31 A. 13; 5 A. L. J. 
417; &. W. N. (1908) 264, 1 Ind. Cas. 558; Kashi Kumbi 
æ, Sumer Kumbi, 32 A. 206, 7 A, L. J. 204, 6 Ind. Cas. 
€34, referred to. BHAGWAN WAHAI v. HARCHAIN, 8 A, 
L. J. 309 84 


————-—Release—Formal relinguishment of 
claim. - 

A document containing consent to a disposition of 
property and a formal renunciation of a claim, which 
the party relinquishing is entitledto put forward, 
whether legally correct or not, is a release, and when 
pertaining to, immoveable property of the value of 
Rs. 400 or over requires registration. . 


Wazir Ali v. Asaram, 95 P. R. 1894; Indraj v. Mouja, 
97 P. R. 1895 and Abdool Hoosein v. Goolam Hoosein, 





38 B. 304; 7 Bom. L. R. 742, distinguished. ATMARAM 
‘@ Lera, 7 N. L. R, 36 
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Registration Act (XX 1866), Sa: or 


a —-—— (IlI of 1877), S. 17 
. 843, 846 
ss. 17, 47—Registration 

Act (XX of 1866), s. 17—Kabuliat, whether registra- 

tion compulsory —Evidence—Admissibility. f 

A kabuliat was executed in 1871 while Act XX of 
1866 was in force. Initthe executant stated that he 
had taken 2 certain house from the owner. upon a 
yearly rental of Rs. 80. No term was fixed, bnt there 
wasa further stipulation that if called upon he 
(executant) would yield such services to the Zemin- 
dar as the Zemindar required, and that in the event of 
his (executant’s) either failing to pay the rent or 
yielding such services, he would be liable to 
ejectment: 

Held, that registration of the document was not 
compulsory under the Registration Act theng in 
force and that it was admissible in evidence. 

Desai Motilal Mungalji v. Desai Parshotam Nandlal, 
18 B. 92, Ram Koomar Singh v. Kishori, 9 O. 68, 
11 C. L. R. 818, referred to. INTIZAM FATIMA v. ALI 
BAKHSH, 8 A. L, J. 609 314 
————— sS. 47 314 


— Sa 50—Unregistered mort- 
gage—Subsequent registered sale—Vendee having ino 
notice of the mortgage—Priority. 

A subsequent registered sale will take effect against 
a, prior unregistered mortgage if the vendee had no 
notice of the mortgage. 

Ishan Chandra Das Sirkar v. Bishen Sirdar, 240. 
825; 1 C. W. N. 665; Hakim Lal v. Mooshahar Sahu, 34 
C. 999; 6 C. L. J, 410; 11 C. W. N. 889; Divan Singh 
v. Jado Singh, 19 A. 145; - Bhikhi Rai v. Udit Narain 
Singh, 25 A. 366; Khiali Rai v. Himat, 5 A. L.J. 
607; 30 A. 238; A, W. N. (1908) 99, referred to. 
Bacucua LAL v. HANUMAN 233 
—_—__——_ ss. 52, 58 718 
SoS S. 60 —.Admissibility of 

certificate of registering officer ra 8 


Regulation (V of 1799), S. 57—Rejection 
of application to be put in possession of the estate of 
the deceased—Appeal. 

During the course of a proceeding under Regulation - 
YV of 1799, the appellant applied under sections 5 and 
7 of the Regulation that the property of the deceased 
intestate might be handed over to him on the ground 
that he was the heir. The Court dismissed -the 
application: th “a 

eld, that the order rejecting the application was, 
not appealable. Brure LAL v. SECRETARY OF STATE 

FOR INDIA 14 

—-— (Vil of 1817) 301 

——— (XI of 1825), S. 4-Alluvion 

—Submersion of land. under water—Re-appearance 
on its old site—Sufficient identification— Ownership. 
Land belonging to the plaintiff which had submerged 
under a river re-appeared on its old siteand was 
sufficiently identified to be the plaintiff's land. It had 
not come out by gradual accretion nor by sudden 
cutting off by the action of the river: - 
Held, that the plaintiff was entitled to the land, that 
section 4 of Regulation XI of 1825 did not apply to 
the case. E : 

Lopez v. Madan Mohan Thakur, 5 B. L. R. 621, 14 W. 

R. (P.O) 11; 18 M. I- A. 467, referred to. BHAGWAN 
Rar v, Gorr Rat’ 3I 
Í : (VIL of 1832), s. 9. 477 





























e. 
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ReJjection—Dismissal—Non-joinderor misjoinder 
of parties whether justifies rejection of plaint 


Release—Formal eter eet eens 
- 33 
$ ————— Snuit to seb aside a release deed—Failure 
of consideration—Burden of proof 501 


Religious Endowment—suspension of ar- 
chaka by trustee—Right to suspend pending allega- 
tions of misconduct—Suspension without notice, whe- 
ther talid—Jurisdiction of Civil Courts. : 


The position of a hereditary archaka of a temple 
in relation to the trustee is different from the position 
in which the trustee stands to the temple committee. 

A hereditary archaka can be dismissed by the 


trustee, but only,for good reasons which are liable to. 


examination bya Court of justice. , 

Kristnasamy Tatacharry v. Gomatum Rangacharry 
4M. H. C. 2.68; Bhavani Shankar v. Limmanna, 30 B, 
5083, referred to, 

No notice is required for an ad interim suspension 
pending inquiry into a complaint against a servant 
entitled to hold office during good behaviour or for 
life. 

Where the order of suspension passed on an archaka 
by the trustee is not passed as a punishment of which 
he was found guilty, but was an ad interim order pre- 
vepting him from performing his office pending the 

. investigation of the charges of misconduct against him, 
the order of suspension is not invalid simply becuse 
it was passed without notice to the archaka, 

Seshadri Aiyangar v. Nataraja Aiyer, 21 M. 179, 
explained and distinguished. 

Bartonv. Taylor, L. R. 11 A. C. 197; 55 L. T. 158; 
55 L. J. P. C. 1, referred to. 

In any event, the Courts will not set aside the order 
of suspension where, after inquiry, it has been found 
that it was proper and justifiable under the oir- 
cumstances. ; 

lhe King v. Mayor of London, 100 E. R. 96 and 
Vijayaragava v. Secretary ot State for India, 7 M. 
466, referred to. SESHADRI AIYANGAR V. RANGA BHAT- 
TAR, 21 M. L. J. 590; 10 M. L. 'T. 14 548 


Religious preachers, rights and gutis a 
: 9 

Remand —Addition of new issue after remand 
: 230 


for fresh evidence, when not to be allowed. 








Where it would be dangerous, in the opinion of an 
Appellate Court, to allow the production of fresh 
e evidence on a point in respect to which the neces- 
sary proof ought to have been adduced in the lower 
Court, and a remand, if allowed, would open the 
door to the production of false evidence, the request 
for a remand should be refused. KISHORE CHAND č. 
GURDITTA Mat, 165 P. L. R. 1911 


(Crimi nal)—Irregularity—No re- 








cord of reasons for remanding case—Call for find. 
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 Rent—Revision—Government Revenue remitted 


1002 


Re~purchase, condition for cannot be en- 
forced against a bona fide transferee 779 


ings instead of for evidence 








——, condition of—Personal covenant 


i tae 814. 
Residence, right of, See HINpU Law—Wipow. 


GENERAL INDEX. 


315° 
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Res judicata. see Civ Procepurz Cong, 
1882, s. 13; Crvin PROCEDURE Cons, 1908, s. 11. 





~ —— Contribution— Question left open 
by Court 5 











; Decree—Execution— Application 
pending—A ppeal—Intermediate application barred 











: Il 

~——— Evidence—Tenancy in one year 

—No proof of tenancy in another year 329 
— Execution of decree—Constrne- 

tion of decree 632 
—_ ~~ Issue on disputed point in rent 
suit 382 








Mortgage—Redeem up and fore- 
close down—Decree in general terms—All the in- 
trinsic evidence may be looked into— Decree nisi 


748 
for rent—Kelationship of 





Decree 
landlord and tenant, 

A decree for rent operates as res judicata upon the 
question of the existence of the relationship of land- 
lord and tenant between the parties, 

Radha Madhub v. Monohur, 15 C, 756; Kasiswar v, 
Mohendra, 25 C. 136 and Ekabbar v, Hara Bewa, 8 Ind. 
Cas. 660: 13 C. L. J. 1; 150. W. N, 335, referred to. 
Joy KALI Roy v. HEMANGINI DERI 363 


Former decision that plaintiff pur- 
chased plot A only—Second suit that he purchased 
A and B, whether lies. 

The plaintiff purchased a certain plot of land which 
had been previously mortgaged to the defendant. The 
plaintiff instituted a suit for redemption and obtained 
a decree. It was decided in execution of that 
decree, on the objcction of the defendant, that the 
plaintiff had purchased property A only. He sub. 
sequently brought a suit for possession of property 
B on the strength of the same sale: 

Held, that,the suit was barred as res judicata, 
BOHRA GAJADHAR SINGH v. GIRDHARI LAT, 453 


Plea finally decided between the 
parties by a single Judge of Chief Court—Incompe- 
tency of Division Bench to question the opinion of the 
single Judge in revision of the orders on which it was 
based—Review of order on review not allowed—Civil 
Procedure Code (Act V of 1908), O. XLVIL, r. 9. 

A plea of res judicata, having been accepted though 
erroneously, previously, between the parties, by a 
single Judge of the Chief Court, the question cannot 
be re-opened afterwards by a Division Bench of that 
Court in an application to revise the orders of to 
Courts below upon which the judgment of the singlo 
Sudge was based, as a rewsion of these orders would 
not benefit the party against whom the single Judge 
ruling subsists, 

Amir Chand v. 
cited. 

A second review of an order is barred by rule 9 of 
Order XUVII of Act V of 1908, where it is practically 
for the review of the order passed on reviow. DURGA 
Das v. AMIR CHAND, 25 P. W. R. 1911 679 


—Suit decreed in part—Plaintig*s 
appeal in so far as his claim dismissed— Defendants’ 
appeal in so far as Plaintiffs claim decreed—Plain- 
tiffs appeal dismissed and that of defendant decreed * 




















Durga Das, 211 P. W.R. 1908, 





—Plaintif’s further appeal only in so far as defeng- pe 


ants’ appeal allowed, effect of—Limitation Act (IX of 
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Res judicata-—eonoli. 


1871), s. 20—Achknowledgment by one of several joint 

anortgagees, effect of. 

In the khewat of a certain year tho names of certain 
persons were recorded as mortgagees and of certain 
persons as morigagors. The Wajib-wl-arz in which a 
reference was made to this khewat was signed by one 
of the mortgagees: 

Held, that the mere signing of the wajib-ul-arz which 
referred among other things to the khewat could hard- 
ly be considered an acknowledgment of the title of 
the mortgagor within the meaning of the Limitation 
Act. 

An acknowledgment by one of several joint mort- 
gagees does not save limitation against the other 
mortgagees. 

In a redemption suit the Court decreed redemption 
of one-third of the property. The plaintiff appealed 
in respect of the remaining two-thirds while the de- 
fendant appealed in respect of the ono-third redemp- 
tion of which had been decreed in plaintiff’s favour. The 
lower Appellate Court dealt with the two appeals in 


“ one judgment and dismissing the plaintiff's appeal 


decreed the defendant’s appeal. The plaintiff ap- 


.pealed to the High Court in so far as the defendant’s 


appeal had been allowed by the lower Appellate 
Court. The plaintiff’s appeal in the lower Appellate 
Court was No. 28 and that of defendant was 
No, 32: 

Held, that plaintiff's Appeal No. 28 was res judicata 
to the extent of two-thirds of the property, but not 
in respect of the remaining one-third. 

Zahari v. Dibia, 7 A. L. J. 861; 7 Ind. Cas. 156, 
reforred to. CHUNNI v. HUKUM SINGH, 8 A. L. J. 605 

238 
Restitution of conjugal rights—Detention_of 
wife in prison—Diseretion of Court 177 


Revenue—Assignment of Government Revenue 
—Right of Government to remit such revenue— 
Assignee bound by remission 

“——- Authority—laim for restoration 

of property dedicated to monastery—Decision of 

Revenue authorities 


—-— Jurisdiction Act (X of 
1876), S. I I—Suit, right of, where the law gives 
an appeal—Order of ejectment appealable—Cause of 
action, whether order or actual ejectment—Appeal in 
the former case and suit in the latter —Suit on title— 
Limitation Act (IX of 1908), Sch. I, art. 14. 

The order of a Collector directing the ejectment of 

n person being appealable under the Revenue Juris- 

diction Act, no suit would lie where the cause of 

action is only such ordog: But where aperson ig 
actually ejected by the Collector a suit would lie, as 
there is no provision in the Act for an appeal from 

a physical act of ejectment. 

Sakharam v. Secretary of State for India, 28 B. 332, 
referred to. 

Obiter.—Article 14 of the Limitation Act docs 
not apply to suits on title. 

Balvant Ramchandra v. Secretary of State, 29 B. 480; 

7 Bom. L, R. 497, referred to. SULTAN MANONMED 

HAH V. SECRETARY OF Stave, 5 S. L. R. 46 223 


Sale Law (Act XI of 1859), 
S. 37—Portion of taluq existing at Permanent 
Settlement—Chitta —Distributing public revenue at 














ve partition— Public document—Evidence Act (I of 


1872), s. 74, 


INDIAN CASES. 


eo 
[1911 
Revenue Sale Law Act—ooncld. 

A talug derived and descended from an ancient 
talug existing from before the Permanent Settlement, 


and recognised by the landlord, mustbe deemed to 
have existed from before the Permanent Settlement 


and to be protected from annulment under section 


87, excep. 1 or 2, of the Revenue Sale Law. 


A Chitta prepared at the time of partition for the 
purpose of distributing in equal manner the public 
revenue on the separate shares, is a document of u 
public nature and of the state of affairs then existing, 
and is, therefore, admissible in evidence—NoBENDRA 
KISHORE Roy v. DURGA Onaran, 15 C. W. N. 515 287 
Review—Decree on alleged compromise—Allega- 

tion by oné party that he did not” consent—Appli- 

cation for review—Court’s power to reviewgnd re- 

call order 8 





Judgment based on a decision of the Reve- 
nue Court—Revenue Court decision upset in appeal 
— Whether good ground for review 244 





of order passed on review not allowed , . 


683 


Revision —Order rejecting an application for 
review of judgment—Final—Application of new or 
old Oode of Civil Procedure—Civil Procedure Code 
(Act XIV of 1882), s. 629—Civil Procedure Code 
(Act Y of 1908), O. XLVII, r. 7—Punjab Courts Act 
(XVIII of 1884), s. 70 (1) (a). 


An order rejecting an application for review is 
final under section 629 of Act XIV of 1882, and is 
not open to appeal or revision. 


Ram Lal v. Ratan Lal, 26 A. 572; and Kessowji 
Issur v. Great Indian Peninsular Railway Co., 81 B. 
381; 11 C. W. N. 721; 6 C. L. J. 5; 4 A. L. J. 461;2 M. 
L. T. 435; 9 Bom. L. R. 671; 17 M. L. J. 247, follawed. 


The provisions of the Civil Procedure Code of 1908, 
cannot be invoked in aid of a pesitioner whose appli- 
cation for revision was presented before that Codo 
came into force. SEWA DAT PERSHAD v. KARM CHAND, 
35 P. W. R. 1911 725 


Revision— Civil cases—Power of Chief Court—(Act 
XIX of 1841)—Proceedings under section 3—Decla- 
ration—Solemn affirmation by agent. 


Ordinarily, the Chief Court ought not to interfere 
on the revision side in cases under Act XIX of 1841, 
but where plainly an erroneous order has been pass- 
ed, which is likely to seriously prejudice a party and 
to cause serious embarrassment and difficulty in the 
fature, intervention is right and proper. 

A statement on solemn affirmation by the agent of 
a parda nashin lady is a sufficiept ‘declaration’ within 
the meaning of section 3 of Act XIX of 1841. g 

Where it was shown that the defendant had in a 
very high-handed manner taken forcible possession 
of a furniture shop and there was every likelihood of 
his proceeding to greater lengths unless sharply ° 
checked: 

Held, that the District Court was right in taking 
action under the Act. E 

Musammat Japoji v. Manmohan Nath. 7 P. R. 1904; 
37 P. L. R. 1904; Rajji v. Lal Chand, 138 P. R. 1906; 
116 P. L. R. 1908, referred to. GHURKU Man +t. 
Durea Devi, 65 P, L. R. 1911 820 


. 9 


——-——Privy Council Appeal—Practice 








eo 


“Vol, x] | 


“ Revision—concld. 








—Order granting leave to sue in forma 
pauperis—Powers of High Court. i 
An order granting leave tosue informa pauperis 

is not open to revision. 


. Muhammad Ayub v., Muhammad Mahmud, 32 A. 623 : 


e7 A. L. J, 741; 6 Ind, Cas. 831, followed. 
“The power of revision by a High Court cannot 
be invoked, to correct every illegal order made by a 
e Court subordinate to it, but only in cases which have 
been decided and in which no appeal lies to the High 
Court. SıTar v. Tanay, 7 N. L. R. 49 471 


—— (Civil). See CIL Procepure CODE, 
ne 1908, s. 115. - 

= = —Application filed before new 

` Civil Procedure-Code came into force—New Codc 

not applicable j 725 














Sa Delay in filing petition—Roview 

—Suéiicient cause : I 

-————— Finding of fact by Small Cause 
847 


g Court 





Order directing amendment of 
decree `` X 8 


for review 








——— Order rejecting an application 
l i 725 














order returning plaint 
—— Practice — Preliminary order 








- not contested till final orders passed in the case— _ 


Final order itself-not contested—Preliminary order 
whether can be revised i 183 


Question of limitation 














- ———— Refusal to exercise jurisdiction 
Erroneous interpretation of law 75 





—————— Re. opening a question, which 
is res judicata 29 








——-— Revision petition to High Court 


~ direct from a decision of a Presidency Small Cause ` 


` Court Judge whether lies 


——— Revision 
memorandum of appeal 








petition treated as 


“+ ~~~ Material irregularity —Dismissal 
of suit on technical construction of a statutory provi- 
sion—Punjab Courts Act (XVIII of 1884), s, 70 (a). 


The dismissal of a suit solely ona technical con- 
struction of section 83 of the Negotiable Instruments 
Act constitutes ‘material irregularity’ under section 
70 (a) of the Punjab Courts Act. Kuan: CHAND v. 
Goras Rax, 142 P., L. R. 1911; 39 P.R.i91l 133 








———. (Criminal])—Adjournment—Costs . 
$ E rc ` 85I 


ANE E PEN aaa 


Interference with finding of 
fact j ` 156 














KAE ag > —— Power of Chief Court to 
“ rovise orders under s. 476, Cr. P. O. 121 
e. Revival. of. suit—Consenb decrco—Reversal— 


Exées8 of pleader’s authority—Set asido by same. 


355 


. Gourt— Revival of original suit 


GENERAL ÍNDEX. 


— — Order of remand—Jurisdiction 


Power of High Court to revise’ 


293 


1111 


Revocation of letters of administration— Right of 
` persons standing by though cognizant of proceedings 
for grant of Letters of Administration—Probate and 

Administration Act (V of 1881), s. 50. 

A party who is cognizant of proceedings for Letters 
of Administration or Probate but chooses to stand by 
and allow the proceedings to be concluded in his 
absence, cannot be allowed afterwards to come in’ 
and have the grant revoked. 
` In the Goods of Bhaggobutty Dasi, 27 C. 927; 4 C. W. 
N. 757; and In the matter of the Will of Pitamber 
Girdhar Soorji Jivandas, 5 B. 688, referred to. Suto 
Borat v. SHEO GHULAN, 14 O. O. 77 717 


Right of suit—Plaintif's decree against defend- 
ants landlord—Attachment of rent due to landlord— 
Suit for rent by plaintif—Whether suit is for rent 
—Attachment of debt—Right to sue debtor—Small 
Cause Court Jurisdiction. 

The plaintiff alleges that in execution of a decree 
held by him against the landlord of the defendant 
he attached the rent which had already accrucd duo 
and he seeks to recover in this suit the money pay- 
able by the defendant to his landlord, the plaintifi’s 
judgment-debtor: 

Held, that the suit was not one for rent, but for 
money due to the plaintiff, and the Small Cause Court 
had jurisdiction to try the suit. 

Obiter dictum:—Mere attachment of a debt does 
not prevent the judgment-debtor from suing his 
debtor, though he is not entitled to receive payment 
from his debtor unless the claim in respect of which 
the debt is attached has been satisfied. 

Shib Singh v. Sita Ram, 18 A. 76 and Beti Maharani 


`. v, The Collector of Etawah, 17 A. 198; 22 I. A. 94, 


referred to, AMRITA Lan v. SHYAMA CHARAN 569 


Right.to sue— Occupancy-holding—Mortgage— 
Fraudulent relinquishment while question of mort- 
gage sub judice—Void—Suit for declaration in Civil 
Court—Maintainable ' 573 

— -— Plaintiffs co-sharers — Arrange- 

ment to collect rent separately —Subsequent joint 

suit for rent, whether maintainable 89I 








Right of share-holders to sue in 
company’s name 5I5 


———— — Unstamped pro-note exocuted for 
unpaid consideration—Suit on pro-note—Decree on 
original transaction 177 


Quasi-contract—Money deposited in 
Court in usum jus habentis— Withdrawn by person 
not entitled to it—Liability. _ 

“Money deposited in Court in usum jus habentis 
and withdrawn by a person not entitled toit may 
properly be held to be received for the use of the 
person entitled to it. sae 

Litt v. Maitendale, 18 C. B. 314; 4 W. R. 465, ros 








fered to. Mannı Husain @ Suxu Cuanp, 8A. L. J. 
230; 33 A. 450 730 
Riparian owners, rights of 181 





—— Flow of water through natura l 
channel obstructed—Obstruction caused by silting up 
of a river— Riparian owner whether bound to clean 


natural channel—Damages—Contributory negligence. 


An owner of land through which a river or other 
natural channel flows is not bound to clean it out 
from time to time so that the amount of water that 
can pass down ib may mot be diminished, though he 


e.e' 


| 
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Riparian owners —concld. 


is bound within certain limits as between himself and 
other riparian owners not to do anything which shall 
obstruct the flow of water or materially interfere with 
their rights. If from natural causes a river or 
channel passing through A’s land silts up with the 
result that more water is thrown into another river 
or channel running through Bs land and B. blocks up 
the river or channel on his land soasto throw the 
water back on to and flood .4’s land, A. cannot be held 
to have contributed to the result. The inundation of 
A’s land must be regarded as being due to B’s action 
alone and B. is prima facie responsible for the con- 
sequences, though he may show that he had acquired 
a right to block up the channel partly. BALDEO 
SINGH v. JUGAL KISHORE, 8 A. L. J. 640 


Sale. 


Application to set aside sale — Compromise 
between decree-holder and judgment-debtor behind 
pack of auction-purchaser, to have sale set aside, if 
valid—Appeal — Right of auction-purchaser to 
appeal 148 


See VENDOR AND PURCHASER. 








Conveyance--Agreement to supply funds for 
litigation, in consideration of receiving share_of 
property 179 


——— of occupancy-holding illegal—Vendee’s posses- 
sion is that of a trespasser-Suit to eject the 
vendee of occupancy-holding—Jurisdiction of Civil 
Court 999 


- Power of re-sale—Non-appropriation of goods 
to fulfilment of contract—Measure of damages 





In execution—Decree for share of rent 
by co-sharer landlord—Sale whether irregular or 
null—Legality of transaction—Law as understood 
when transaction took place 








—_—— of rent-decree—Some of 
costs entered in sale proclamation, not really due, 

effect of—Unregistered purchaser—Title—Superi- 
_ ority—Purchaser at rent sale 899 


or mortgage— Application for partition 
in Revenue Court by mortgagees whether affects 
the mortgagor—Redemption 630 











Construction of decument 
Sanction to prosecute. See CRIMINAL 
PROCEDURE Cops, ss. 35, 195. 


——_ ——_——- Incorrect statement in 
answer to irrelevant aaa eae Mistake 

SAnyasis—Succession to Mahantship—Custom— 
Burden of proof—Election as Mahant—Jurisdictioy 
of Court to interfere—NoMination of successor to suc- 
cessor for a mahant. 

Amongst sanyasis it is usual for a mahant to 
appoint his successor, and the nomination must be 
made during the life-time of the mahant. When 
there has been no such nomination, an election must 
be held and the election confirmed by the neighbour- 
ing mahants and members of the sect. 

Where a person claims a mahantship he must, 
if order to succeed, prove the custom of the Math 


whereby ke is entitled to recover the office and the ` 


property appertaining thereto. ° A claimant who fails 
*to prove his installation or confirmation is not en- 


‘e.e 


INDIAN GASES. z 


p 


Sanyasis— concld. 


titled to a decree for the office and property against 
a person alleging himself to have been a chela who 
whether with or without title is in possession. 

Genda Puri v. Chatarpuri, 9 A. 1; 13 I. A. 109: Atma 
Nund v. Atma Ram, (1864) S. D. A. N. W. P. Vol. I, ® 
309; Nirunjun Barthee v. Padaruth Barthee and 
Khooshai Barthee, 1 S. D. A. N. W.P. 512, refer- 
red to. S 

Where the neighbouring mahants elect a person as 
mahant of a certain Math according to custom, a 
Court cannot set aside such election: 

JA mahant has no right to nominate a successor to 
his successor. RAJBANS BHARTHI v. KARYA BHARTI, 
8 A. L. J. 286 


Search—Ward Headmen and Block-Elders not 
qualified to be witnesses of search, 796 


Secondary evidence —Whether newspaper 
is secondary evidence of a letter not found and not 
proved to have been written by accused 832 


Sedition—Printer and publisher—Responsibility 
for seditious article—Absence when article pub- 
lished—Bona fides 954 


Newspaper article—Single expression— 
Penal Code (Act XLV of 1860), ss. 124 A, 153 A— 
Attempt to incite one class against another, 

One single expression that the people of Bengal are 
trodden under the feet of strangers, used in a news- 
paper article which is innocent in other respects, does 
not make the whole article seditious. 

A newspaper article which imputes wholesale 
bribery to the ministerial officers of Courts and to 
the lower officers of the Police force, and expresses 
doubts as to whether Government ever inquire into 
the truth of the grievances, so much is it occupied 
with investigations of boycott, dacoity and seditious 
matters, published at a time when the seeds of sedi- 
tion are being sown broad cast and the minds of 
people are under excitement, cannot be taken to have 
been actuated by loyal motives. : 

Where in a newspaper article, both Babus and 
Meahs are inveighed against, as robbing the poor 
Mohamedan raiyats, and Christian missionaries are 
referred to as illustrating their treatment of con- 
verts, it cannot be said that there was an intention 
to create enmity between them and any other sub- 
jects of the King, nor was ita deliberate attempt to 
incite one class against another, consequently, a 
conviction in respect of such article under section 
1534, of the Indian Penal Code, is bad. Joy CHANDRA 
SARKAR v. EMPEROR, 38 C. 214 948 


Service—Afixing of notice to defezdant’s ae 








Service of summons—Defendant absent 
from home—Endorsement by father, how far effec- 


tive 

Sessions trial—Applicasion for adjournment 
—Application made after reading the charge~- 
t Before the commencement of the hearing’, mean- 
ing of 380 


——-— Concerted action by accused—Acts © 
forming part of same transaction—Misjoinder of 
charges—Criminal Procedure Code ‘(Act-V of 1898), 
s. 239. 

Where a number of accused persons are charged 
with having associated themselves to commit an 


[1911 : 


TJ 
LAN 


w 


Vo. XF 


Sessions Trial-—concld. 


-offence and having done acts forming part of the same 
transaction, ib is not necessary, in order to sustain 
the charge, to prove that all of them acted together 
from start to finish in order to make their acts parts 
of one single transaction. It is enough to show that 
as each batch of them joined the principal accused 
they adopted his intention. 


Choragudi Venkatadri v. Emperor, 83 M. 602; 7 M. 
L. T. 299; 1 M. W. N. 65, 5 Ind. Cas. 847; 11 Cr. L. J. 
258 and Emperor v. Duitu Hanmant Shahapurkar, 30 
B. 49; 7 Bom. L. R. 638; 2 Cr. L, J. 578, referred to. 
Mapasawmy HETTY v, ENPEROR, 10 M. L. T. 23 

349 
‘Shade right ’—Right running with the land 
cannot be dis®ociated from the land 89 


Sind Encumbered Estates Act (XX 
of 1896); S. 29—Alienation beyond life-time 
invalid—No title in such alienation after death. 


Under section 29 of the Sind Hncumbered Estates 
Act the share of a person, who is under the protection 
of‘the manager, cannot be alienated beyond the term 
of his natural life. A sale of such share is invalid as 
to any period after his death, 

A. was entitled to a share in certain survey num- 
bers and was under the protection of the Manager 
Encumbered Estates in Sind. After discharge from 
management, he acquired the rest of the survey num- 
bers and then sold the whole survey numbers to B. B. 
subsequently sold jrd share of the survey numbers 
to C. 

Upon the death of A. his heirs sued B, and C. to re- 

cover the shares which belonged to A. while the pro- 
perty was under management, The claim against C. 
was given up and the suit ag against him dismissed. 
As against B., plaintiff's claim was decreed. B. con- 
teaded that the share awarded to plaintif€ should be 
‘reduced by brd, the share sold to C. 

Held, that the contention was untenable. The 4rd 
share sold to 0., must have been out of the residue 
of the survey numbers, which A. acquired subsequent 
to discharge from management and te which also B. 
had an absolute title. Therefore, the sale to C. did not 
operate as an alienation of the share sued for b 
plaintiffs. TEKOOMAL v. DIN MAHOMED 550 


Small Cause Court—Jurisdiction—Suit for 
damages for unlawfully taking away goat sacrificed 
at altar of idol—Right oy plaintiff as shebait— Return 
of plaint—Provincial Small Cause Courts Act (IX 
of 837), s.25—Charter Act, s. 15—Revision—Power 
of High Court. 


Tho plaintiff, as shebait of an idol, broughta 
suit in the Small Cause Court for damages for unlaw- 
fully taking away a goat sacrificed at the altar of an 
idol. The defendant disputed the title of the 
plaintiff as shebait. Phe Court returned the plaint 
for Presentation to the proper Court: 


Held, that the suit was triable by the Small Cause 
Court, that the order of the Court could be revised 
“by the High Court either ‘under section 25 of the 
Small Cause Courts Actor section 15 of the Charter 
Act. 
Sudulram Dutt v, Jagadananda Majumdar, 13 C. W. 
N. 403; 1 Ind. Cas. 288, referred to. UMESH CHANDRA 
v. RAKHAL CHANDRA, 15 O. W. N, 666; 140, L. J. 118 
8 
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Small Cause Suit—Plaintiff’s decree against 
defendant’s landlord —Attachment of rent due to 
landlord—Snuit for rent by plaintif{—Whether suit 
is for.rent 569 


` 





— an Suit for account between silk 
merchant, dyer and dresser of silk B3 


—— Sait for damages for unlaw- 
fully taking away goat sacrificed at altar of idol— 


Right of plaintif as shebort—Return of plains 8 
Snit for recovery of price of 
267 





lands 

skins of animals, 

A suit to recover the price of skins of certain ani- 
mals alleged to belong by custom to the plaintiff is 
nst excepted from the cognisance of a Small Cause 
Com. Birra v. Cunura, 159 P. L. R.1911 35 


Specific performance—Contract to sell 
land—Sale of land subsequent to contract 678 


man an Suit for possession is not a 
suit for specific performance is 


Addition of defendant — 
Plaint not amended—Petition treated as part of 
pluint—Agreement to be specifically performed to be 
definite—Degree of certainty—Extrinsic evidence — 
Claim of specific performance found to be excessive — 
Where original claim found to be unsustainable — 
Specific Relief Act (L of 1877), s. 22—Diseretion of 
Court, what means. 

The plaintiffs brought this suit againet defendant 
No. 1 for the specific performance of a contract. 
Subsequently, they prayed that defendant No. 2 might 
be added as a defendant, because he had, with 
full notice of the prior contract in favour of the 
plaintiffs, taken a conveyance of the property from 
defendant No.1. The application was granted and 
defendant No. 2 was added as a defendant. The 
plaint, however, was nob amended. lt was objected 
on the part of defendant No. 2 thatas the plaint stood 
it did not disclose any cause of action against him and 
ought to be dismissed: 

Held, that, as no objection was taken on this ground 
by defendant No. 2in his written statement, and as 
the application may be treated as part of the plaint 
the suit should not be dismissed against defendant 
No. 2 on that ground. : 

All agreements in order to be executed in a 
Court of equity must be certain and definite. But 
that is sufficiently certain which can be made certain. 
Therefore, the principle is that the description ngst 
be such asto enable the Court to determine with 

ertainty, with the aid of such extrinsic evidence as is 
admissible undor tho rulos 6£ evidence, what property 
was intended by the parties to be covered thereby. 

Where the plaintiff has asked for specific perform- 
ance of an agreement and it is found that the claim 
was excessive, he may be allowed to succeed on the 
basis of an alternative claim for a more limited right. 
But ifthe plaintiff gives ovidence in support of tho 
original claim which is found unsustainable, he 
cannot succeed on a different claim contrary to his 
own evidence. 

Section 22 of the Specific Relief Act provides that 
the jurisdiction to decree specific performance is 
discretionary; but the discretion is neither arbitrary" 





Suit to recover the price of 


_ nor capricious but a sound judicial discretion regulate ¢ 


ed by tie established principles of equity. 


Ae arya v. MATOORI SUBBRAYYA, 9 M. L. T. 318 
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Specific performance—concld. 


The circumstances stated in section 22 are illustra- 
, tive and not exhaustive. ` 

A contract which although not illegal, is detri- 
mental to the public welfare, should not be enforced 
in equity. 

The relief lies in the discretion of the Court only 
in so far as it must necessarily judge whether, under 
the circumstances of the case, the contract is or is 
not an equitable one; but if it is determined that the 
‘contract is fair and reasonable, and that the conduct 
of the plaintiff has not been unconscious, there is 
no room for the application of judicial discretion. 
Gas Kumar CHAND v. Lachman Ram 503 


Specific Relief Act (1 of 1877), s. 9— 
—Dispossession of tenant, whether amounts to dispos- 
session of landlord. 


: The dispossession of a tenantis a dispossession of 
the landlord for which the landlord can bring a 
possessory suit under section 9 of the Specific Relief 
Act. à 

Bindubasini Chowdhrant v. Jahnavi, 13 C. W. N. 
303; L Ind. Cas. 150; Bindubasini Chowdhrani v. 
Janhobi Chowdhrani, 13 0. W. N. 307 mote; 1 Ind. 
Cas. 131; Janoki Nath Roy Chowdhury v, Dinamoni 
Chowdhrani, 13 C. W. N, 305: 1 Ind. Cas. 152; Shyama 
Churn Ghosh v. Mahomed Ali, 13 C, W. N. 835; 3 Ind. 
Cas. 466; 10 C. L. J. 30 and Nobin Das v. Kailash 
Chandra Dey, 7 Ind. Cas: 924; 12 C. L. J. 488; 15 C. 
W. N. 294, followed, 

Sonaton Shome v. Sheikh Helim, 6 C. W. N. 616, dis- 
sented from. AKHIL HANDRA DEY v. AKHIL CHANDRA 
Biswas, 15 C. W. N. 715 





S. Q—Suit based on title 
cannot be decided on possession alone—Occupancy- 
holding sold as fiwed-rate tenancy—Validity of sale 
—N, W.-P. Rent Act (XII of 1881), s. 9. é 
An occupancy-holding was mortgaged by the 

defendant or his predecessor-in-title as a fixed-rate 
holding and was purchased as such by the plaintiff 
at a Court sale. Plaintiff was subsequently dis- 
possessed by the defendant and now sued to recover 
possession : 

Held, that the suit was not maintainable, the 
holding being an occupancy-tenancy had not been 
validly sold to the plaintiff and the defendant was 
entitled to deny that the holding was a fixed-rate 
tenancy. 

Ashu Tosh Sikdar v. Bihari Lal Kirtainia, 35 C. 61: 
11 C. W. N. 1011; 6 C. I. J. 320; Madho Lal v. 
Matwari,lA. W. N. (1888) 41; 10 A. 180, referred to. 

Held, further, that a plaintiff suing for possession 
on the basis of title cannpt get a decree for posses- 
sion under the first pardgraph of section 9 of the 
Specific Relief Act. 

Lachman v. Sambhu Narain, 7 A. L. J. 1078; 
7 Ind. Cas. 495, followed. Pan AHIR V. ASGHAR 
Husain, 8 A. L. J. 404 145 


maan Sa 14 — Specific perform- 

ance—Contract to sell land—Sale of land subsequent 
to contract. 

e A. agreed to sell land mentioned in a sale proclama- 

tion but before he could do so, a portion of it had 

been alienated: Held, thate specific performance 

e of the contract could not be enforced. Kota KRISH- 


678 
503 
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‘operative as regards her half share. 


- ist 
Specific Relief Act—conld. ° 00O 
ss. 39, 42—Suit for 


declaration of title and that a certain sale deed is in- 

operative—Plaintiff out of possession—Consequential 

relief not claimed—Suit liable to be dismissed. 

The plaintiff sued fora declaration (i) that she 
owned a half share in a certain house, (ii) that the 
sale made by the second defendant in favour of the 
first defendant in respect of the honse-was in- 
It was found 
asa fact that the plaintiff was not in possession of 
the house at the time of the institution of the suit: 
Held, that the suit was barred by section 42 of the 
Specific Relief Act and could not be maintained. 

Kunj Bihari v. Keshavlal Hiralal, 28 B. 567; dis- 
tinguished. e 

The suit could not be considered as one for the 
cancellation of a document under section 39,°as the 
deed was a good deed as between its exccutant and 
the person in whose favour it was executed. Kenar 
Sanu v. BHAGWANTI, 8 A, L. J. 462 1000 
—— sS. 42 531 
-_ - S. 42—Suit for declara- 

tion of title and cancellation of instrnment-~Plaint- 

iff out of possession 1000 
Ss ss. 45, 46—Manadmus 

not to issue where general law sufficient—itle to 

property not to be tried in Mandamus proceedings— 

High Court, Original Side, Rules, Rule 483— Service 

of Rule on party interested. 

A Mandamus will never be granted to enforce 
the general law of the land which may be enforced 
by action. : f 

Therefore, where a plaintiff has got a decree for 
possession and has the ordinary legal remedy of an exe- 
cution, a mandamus on the defendant for delivery of 
possession to the plaintiff will not lie. 

The title to property willnot be tried in mandamus 
proceedings, and the writ will not issue .when it is 
necessary to try or decide complicated or extentled 
questions of fact. BA 

Obiter dictum.—Every Rule issued under section 46 
of the Specific Relief Act upon an application under 
section 45 shall call not only on the public servart, Cor- 
poration, or inferior Court, but also on any other per- 
son who may be affected by the act to be done or for- 
borne, to show cause. KESHO PRASAD SINGH v. 
StackE, 13 O. L., J. 890; 15 C. W. N. 608; 88 0. 553 














253 
— ——_—— sS. 46 253 
—— ss. 54, 56 r92 


Stamp-—Promissory-note executed in a Native 

_ State—Stamp affixed according to the laws of that 
State—-Admissibility in evidence in British Indian 
Courts 2 


Stamp Act (II of 1899), ss. 32, 37, 
57, rule 16 — Colleaor’s certificates—Civil 
Courts power—Stamp of improper descrip#éon— 
Rejection of a document not duly stamped—YValua- 
tion—Appeal—Court’s duty. 


Section 32 of the Indian Stamp Act makes’ the 


Collector’s certificate final as to the admissibility in 
evidence of a document, so faras its admissibility 
depends on its being duly stamped. 

A Civil Court has no powér to revise the Collector’s 


-action under sections 32 and 87 except on reference 


under section 57 ofthe Act by the Chief Controlling 
Revenue Authority. 
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Stamp Act—concld. 


When the duty payable on an instrument has been 
fully paid in the form of a Government stamp whether 
judicial, postal, forest, or telegraph, the instrument 
should not be classed as unstamped, simply because 
the stamp used is not of the description which, under 
the Indian Stamp Act and Rules, should be. used 
for the instrument in question. Suchan instrument 
bears a stamp of sufficient amount but of improper 
description within the meaning of rule 16 of the rules 
under the Stamp Act, and can, as such, be validated 
by.the Collector. 

In view of the- retrospective effect given to the 
Collector’s validation by section 37 of the Indian 
Stamp Act, the rejection of a document subsequently 
validated, is a good ground of appeal, notwithstand- 
ing the fact that the order of rejection when made 

‘wascorrect. 6 

Where a document forming the basis of a plaintiff’s 
suit is not duly stamped and may be validated under 
rule 16 so as to make it admissible in evidence, .the 
plaintiff should be given an opportunity of asking 
the Collector to validate it, before his suitis dis- 
missed, on the ground that the document is inadmis- 
sible in evidence. If no such opportunity is given, it 
will form a good ground of appeal. TUKARAM v. 


Sonasi, 7 N. L. R. 26 702 
——_—- SS. 37, 57 702 
——— Rule 16 702 


StanoM—Suit jor declaration of title—Suit for 
mere dignity, whether maintainable — Amendment 
of plaint. 4 
A suit for a mere declaration that the “plaintiff 

is entitled to a stanom, to which no properties are 

attached, is a suit relating toa mere dignity and is 
not maintainable. 

" The plaint in this case was allowed to be amended 

by mentioning the properties attached to the stanom. 

MUNDANCHERI KOMAN v. MUNDENCERI PuvaAYIL, 2 M. 

W. N. 353 IIO 

Statutes, interpretation of. See INTERPRETATION 
OF STATUTES. 

Step-in=aid of execution of a decree, meaning 
of — Effect of depositing process fees 182 

Subrogation of mortgage. See Mort- 
GAGE. 


Succession Act (X of 1865), s. 242 
987 


Succession Certificate Act (VII of 

1889)—Minor representative—Right of guardian 

‘to apply for certificate— Application through neat 
friend not competent. 

The legal guardian of a minor has the right of 
management of the minor’s estate and has, therefore, 
an interest in a debt due to the minor and a right to 
collect it. 

Ex parte Gangadhur, 28 B. 344, followed. 

‘ Whenever a succession certificate is required to 
collect a debt due tg the estate of a deceased person 
agd the representative is a minor, the requirements 
of the Suecession Certificate Act are sufficiently com- 
plied with if the application is made by the legal 
guardian of the minor. 

A certificate cannot be granted on an application 
made by a minor himself through his next friend. 

Harjus Rai v. Rameswar, 20 A. 354, dissented from. 

| Mphori Bibi v. Dharamdas, 30 C. 639, referred to. 
In the matter of DanBan, 45. L. R. 266 981 
S. 4 263 
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Succession Certificate Act—concld. 


———_——— Ss. 4, 6 — Certificate 
taken by Hindu widow in respect of husband's estate 

—Death of widow—Certificate by husband’s heir, 

G. a Hindu died many years ago. His widow M. 
took out a succession certificate. After M.’s death, 
some of G.’s heirs applied for a succession certificate 
in respect of the estate of G., for (1) a sum in deposit 
as compensation money awarded in a case under the 
Land Acquisition Act, (2) a sum payable as arrears of 
rent for non-agricultural lands from the tenant of 
certain premises comprised in the estate of G. and 
(3) a Government Promissory Note standing in the 
name of M. as the certificate-holder of the estate of 
d. The Court below dismissed the petition on the 
ground that as G. died many years ago, the petition 
could not be entertained, and it suggested that the 
petitioners might ask for a succession certificate to 
the estate of M., or obtain Letters of Administration 
to the entire estate of G. 

Held, that, although G. died many years ago, his 
estate was in his widow’s possession as a qualified 
owner, and when succession opened out after her 
death, the reversionary heirs took the estate as if 
the limited estate taken by the widow had not in. 
tervened, and that a certificate may be granted to 
the applicant in respect of each of the three items. 
ABINASH CHANDRA PAL v. PROBODH CHANDRA Pat, 15 











0. W. N. 1018 357 
ae s.6 357 
eC an — S. 16 263 


Sufficient Cause. See LIMITATION ACT, 1908, 

s. 5 
——_—— - ——— Carelessness of Pleader 

433 
Suit for damages—Distraint—Cause of action when 

accrues—Knowledge of plaintiff—Limitation 502 
s proper trial of—First Court not taking defend- 

ants evidence and dismissing suit —Lower Appellate’ 

Court decreeing claim upon the same evidence— 

Irregularity. . 

In a suit for possession the defendant set up a 
plea of adverse possession. The first Court recorded 
the evidence of the plaintiffs but without taking the 
evidence of the defendant dismissed the suit on the 
ground of jurisdiction. The lower Appellate Court 
upon the evidence on the record proceeded to decide 
the suit on its merits: 

Held, that there was no proper trial of the case 
and that as the defendant’s evidence was shut out by 
the action of the Court of first instance, the lowor 
Appellate Court had decided the case upon an in. 
complete record. GANGA SINGH vV. LACHMAN SINGH 

41 
for recovery of price paid for property to wk 
e the judgment-debtor has no title—Suit for recovery o 

price paid for property® found to be non-ewisten, 
Limitation Act (IX of 1908), Sch. I, arts. 62 an 
A suit for recovery of the price paid 
execution-sale for property to whic 
ment-debtor has no title is govern 
62 or Article 97 of Schedule 
Act, 1908. 
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Suit—concld. 


Gurshidawa v. Gangaya, 22 B. 783; Hanuman Kamat 
v. Hanuman Mandar, 19 C. 123; 18 I A. 158; Fenkata- 
narasimhulu v. Feramma, 18 M. 173; and Ven- 
katarama Ayyar v. Venkata Subramaniam, 24 M. 27, 

Pe 

Nilkanta v. Imamsahib, 16 M. 861, doubted. Joz 
SINGH v. ASNAD ALI Kuan, 14.0.0. 74 6 
Summary trial—Record must show ingre- 

dients of offence charged—Vonue of trial material 

only where accused is ; prejudiced 921 
Surrender. See LANDLORD AND TENANT. 
Tender. See TRANSFER or Property Act, 8, 83. 
Thak Map. See Mar. 


Title of unregistered purchaser —Purchaser at rent 
89 


sale 
Title for land—Title not proved — Burden of 
proof—Admission—Hffect of attestation—Claim peti- 
tion—Order thereon, effect cf —Judgment-debtor not a 
necessary party— Civil Procedure Code (Act VIII of 
1859), s. 246, scope of. 
A. sued B., and others for recover y of two plots of 
Jand on the ground that the lands were held under a 
demise. B. “pleaded that the lands were held under 
Kanom : h 
Held, that the onus of proving the title by demise 
was on A. who asserted itand an attestation by‘ B. 
, of an instrument affecting the plots did not amount 
to an admission of A.’s title by B. 

A judgment-debtor is not necessarily a party to the 
proceedings under section 246 of the Code of 1859; it 
must be shown that the judgment-debtor was served 
with notice of the claim in order that hecan be held 
bound by the order of the Court. - 

Moidin Kutti v. Kunhi Kutti Ali, 25 M. 721; 
Krishnasami -Naidu v. Somasundaram Chettiar, 30 M. 
335; 17 M. L. J. 95; 2 M. L. T. 116 and Fađapalli 

- Narasimhan v. Dronam Raju Seetharama Murthi, 31 M. 
163; 3 M. L. T. 256; 18 M. L. J. 26,referred to. 

Under section 246, the right of a claimant to some 
interest in property in the possession of the judg- 
ment-debtor could not be investigated nor could the 

“Court raise an attachment where the judgment-debtor 
had a possessory interest in the property. 

_ Consequently, where the claimant’s right to an 
equity of redemption was allowed but the Judgment- 
debtor’s otti rights were directed tobe sold under 
section 246: Held, that the order was not one which 
the judgment-debtor was bound to impeach by a suit 
within one year or 12 years after it was passed. 
KURRIYIL PARKUM V. VARANAKATH [LLATH GANAPATHI 

* 9M. L. T. 423; 21 M. L. J. 550 424 
Transfer—Transfer of case — Power of High 
Court to transfer i inquiry under Extradition “34 
6 

Transfer Application — Examination of 
itness after disposal—Pr@ecution not legal 622 
nsfer Of case — Grounds — Discretion to 
bail ~Invproper exclusion of evidence—Distinc- 
icen questions which witness cannot be com- 
4 and those which witness cannot be 
Admissibility of ate answers 
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Transfer of caSe—concld. | 


An error in disallowing certain question in the 
cross-examination of a witness does not afford suffici- 
ent ground for the transfer of the case. 

The question of improper exclusion of evidence is 
not one which should ordinarily be gone into during 
the pendency of a case, 1 

A distinction should be drawn between questions 
which a witness cannot be compelled to answer 
and those which he cannot be permitted to answer. 
‘The latter class of questions might properly be 
forbidden hut questions of the former class are in 
no way barred; a witness has merely the right of 
refusing to answer such questions, without any 
hostile inference being drawn from his refusal. The 
most, therefore, that a Magistrate can do, in the case 
of a witness who is ignorant of his privilege, is to 
warn him that he need not answer. Bwt if the witness 
elects to waive his privilege of refusing to answer, his 
answer is admissible in evidence. 

Cross-examination need not be confined to matters 
raised elsewhere in the evidence. 

The right of cross-examination given by the Evi- 
dence Act is not fettered by the fact that Police papers 
are in existence but have not been referred to. 
Section 138 of the Evidence Aci gives the defence 
the right to cross-examine prosecution witness at 
the conclusion of their examination-in-chief and such 
cross-examination may be on all points and by means 
of all questions not disallowed by the Evidence Act. 
Though the defence have the further right to re-call 
and cross-examine prosecution witnesses after the 
charge has been framed, they cannot be compelled to 
so defer all or any of the cross-examination which 
they are by law entitled to. make. To do so is to 
deprive them of part of the means available for ob- 
taining an order of discharge. MAHOMED ae v 
ENPEROR, 4 BUR. L. T. 113 9IT 
Transfer of Property Act av of 

1882)—WMortgage~ Conditional decree for sale or 

foreclosure—Interest subsequent to the date fixed— 

Court rate only allowed, 

Interest subsequent tothe date fixed for payment 
by a conditional decree for sale or foreclosure should 
be allowed atthe Court rate on the whole sum due 
including costs instead of at the contract rate on 
the mortgage- money: Pyare Larv. Ram RATAN, T 
N. L. R. 14 695 

— Sa 6 — Right - to- receive 

Moggu—Assignment thereof—Validity. 

Moggu is an allowance received by -a wargdar from 
walawargdars who hold lands within the warg for which 
he holds the patta. Itisthe concession paid to the 
war gdar for his trouble in collecting the revenue and 
paying it overto Government. The right to the 
Moggu allowance is transferable and section 6. of 
the Transfer'of Property Act is not opposed to such 
transfer; The assignee can only claim payment of ihe 
Moggu if the war gdar has fulfilled his obligation..to 
receive the revenue from the wala®argdar and pay-.it 
to Government. GANPATHi v. MANI ANANTHA, 2 M. 
W.N. 233 : 

—_—__——__-——_ Sa 6 (e€)—Breach of con- 
tract—Right to sue for damages, whether assignable— 
Contract for payment of debts— Breach of contract— 
Repudiation of liability by promisor—Cause of action 
—Right of promisee to sue promisor—Limitation— 
Promisee to wait for a reasonable time— Contract “Act 
(IX of 1872), ss. 39, 49. 
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Transfer of Property Act—contd. 


A mere right to sue for damages for breach of 
contract isnot assignable’ under the Transfer of 
Property Act. 

Abu Mahomed v. 8. C. Chunder, 36 O. 345;18 C. W. 
N. 384; 1 Ind. Cas. 827, followed. 

Such a right was not assignable even under the 

-~ Common Law. 

Where there was a personal agreement by the 
defendant with the plaintiff on loth January 1898 to 
pay a certain debt owing by the plaintiff, and on 
defendant’s failure to discharge tho debt plaintiff paid 
the same himself and sued defendant for its recovery 
on 5th December 1904: 

Held, (1) thatthe cause of action for plaintiff’s 
right of suit did not arise on the repudiation of his 
liability under the contract by the defendant, nor did 
time begin to gun against the plaintiff from the date 
of such repudiation. 

He@chster v. De La Tour, 2 E. & B. 678; 22 L. J. 
Q. B. 455; 17 Jur. 972; 1 W. R. 469 and Frost v. 
Knight, L. R. 7 Exch. 111; 41 L.J. Ex. 78; 26 L. 
T. 77; 20 W. R. 471; Subraya Reddi v. Manikka 
‘Koundan, 2 M. W. N. 265; 9 M. L. T. 479; 10 Ind. Cas. 
258, referred to. 

(2) that the fact of payment of the debt by the 
plaintiff did not give him a cause of action, but that 
the plaintiff should show a breach of contract by the 
defendant to enforce his right of suit. 

(3) that the plaintiff should havo waited for a 
reasonabletime, after the expiry of which the defend- 
ant may be taken to have broken his contract and 
plaintiff was entitled to sue as for such breach. 

Doraisinga Tevar v. Arwnachellam Chetti,23 M. 441, 
referred to. 

Kumar Nath Bauttacharjee v. Nobo Kumar Bhutta- 
charjee, 26 O. 241, distinguished. 

. (4) that the question as to what is reasonable time 
isa question of fact in each caso, and that the 
reasonable time in this case for plaintiff to wait for 
‘performance of the contract by defendant was three 
years. 

(5) that plaintiff’s suit was barred. 


GOPALA AIYAR 
v. RAMASAWMY SASTRIGAL 32 


s. 10 489 


— ——-~ S. IO — Condition res- 
training alienation—Condition that lessor shall not be 
able to sell by auction land leased to pay a debt other 
than arrears of rent—Whether void—No covenant for 
re-entry—Condition not for benefit of lessor and hence 
void, 

A lease recited (1) that the lessees shall have no 
power to transfer in any way the property leased, by 
sale, gift or otherwise, (2) that the lessor shall not be 
able to have the said Jands sold by auction for any 
debt other than arrears of rent thereof, nor shall any 

bs creditor be able to cause the same to be 














ttached and sold by auction, and (3) that the lessor 
oes not grant the gssees or their heirs any transfer- 
able interest in the property: 

Held, that unless there-is a covenant for re-entry, a 
restrictive clause of the type contained in the instru- 
ment is inoperative in law; that as the conditions 
are not for the benefit of the lessor, because there is 
no covenant for re-entry, the conditions are void under 
section 10 of the Transfer of Property Act, and that 
the dandlord is not bound by the restriction sho placed 
upon herself, namely, that even she would not be able 


> 
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Transfer of Property Act—conid. 


to have the land sold for any debt other than arrears 
of rent, and that consequently she may bring to sale 
the property leased, in execution of a decree not for 
rent obtained by her against the lessee. MAHANANDA 
Roy v. Sarat MONI DEBI 374 
———— —— S. Ẹl--Bona fide trans. 
feree—Transferee making no inquiry as to his 
transferor’s tittle 961 
— — S. 41— Ro-purchase, con- 
dition for—Bona fide purchaser for consideration 
without notice 

















—— — S. 43—Uortgage by un. 
authorized person—Sale upon that mortgage—-Ac- 
quisition by transferor of ownership in the property 
subsequent to the sale upon the mortgage, effect of— 
Contract of transfer must subsist at the time of ac. 
quisition. 

Section 43 of the Transfer of Property Act applies 
to‘a case in which the contract of transfer subsists 
at the time when the property comprised in tho trans- 
fer was subsequently acquired by the transferor, but tho 
section cannot be applicable when tho contract of 
transfer had come to an end before the acquisition of 
the property. 

Durga Das v. Muhammed Ismail, A. W, N. (1908) 
155, distinguished. 

S. mortgaged his own share as wellas the share 
of his brother B.toD. D. brought a suit onthe 
mortgage and obtained a decree in execution of 
which he himself purchased the mortgaged property. 
Subsequent to the purchase, B. died and S. inherited 
his share in the property: Held, that D. was not 
entitled to take that portion of the property which 
belonged to B. and which 8S. acqnired after the 
contract of mortgage had ceased to exist. Japy Bays 
UPADHIYA v. SHEOJIT SINGH 43 
—- S. 52—Lis pendens, doc- 

trine of—Mortgage effected during the pendency of a 

suit, validity of —Sub-mortçagee, rights of. 

In 1880 one C. mortgaged a certain share to R. and 
8. with possession. Three deeds of further charges 
were also subsequently executed. One B. became 
entitled to a łth of the interest of the mortgage 
executed by C. Jn 1896 the father and guardian of 
B. sub-mortgaged that jth share to tho appellant 
undertaking to puthim in possession if the money 
was not paid within one year. B. ratified the deed 
when he came ofage. In 1905 the appellant sued 
for possession of the property mortgaged to him 
impleading B., his original mortgagor, and other per- 
sons representing the original mortgagees R. and S. 
The summons toC. in that suit was served on 
January 22nd, 1905. During the pendency of that 
case, that is, on February 16th, 1905, C. mortgagegl his 
share to the respondents. Subsequently, the respond. 
ents redeemed the four mortgages made by C. Thog 
appellant’s suitin tho m@&ntime proceeded and he got 
a decree for possession of the {th share as asub- 
mortgagee. The respondent brought the present 
suit for possession of the said share against. tho 
appellant: 

Held, that under section 52 ofthe Transfer of Pro. 
perty Act the respondent could not take a valid mort- 
gage and in order to take possession of the sharo 
mortgaged to him he must pay to the appellant 4th 
of the money due on the basis of the four mortgages. 
Dest DIN v. MAnnu SINGH 

53 906 


eee! 








S. 
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Transfer of Property Act—contd. 
— S. 53—Mala fide sale 
92 


2 

S. 54 546, 919 
— Si 55 —Cond;tional decree 
for possession —Vendor’s lien—Interest on purchase 

money. F 

Section 55, clause (4) (b) of the Transfer of Pro- 
porty Act does not give the vendor an absolute right 
to interest on the purchase-money irrespective of the 
equities and circumstances of each case. 

Leggatt v. Metropolitan Railway Qo., (1870) 5 Ch. A. 
716 ; 18 W. R. 1060, distinguished. 

The object of the clause is only to give the vendor 
a lien on the property for unpaid purchase-money, 
which will enure also for interest if any interest is 
payable. 

It is obviously inequitable in the absence of express 
and distinct stipulation that either party to the 
contract should at one and the same time enjoy the 
benefits flowing from possession of the property and 
those flowing from possession of the purchase-money; 
the estate and purchase-money being things mutually 
exclusive, 

Quære: 

Whether a decree for possession in favour of a 
vendee conditional on his paying the purchase-money 
can be made in the case of registered sale-deeds 
according to the provisions of the Transfer of Pro- 
perty Act. - 

Veluyutha Chetty v. Govindaswami Naiken, 1 M. W. 
N. 637; 9 M. L. T. 108, 8 Ind. Cas. 364; Subbramania 
Aiyar v. Soovan, 27 Mad. 28, referred to. MUTHIA 
CHETTY v. SINNA VELLIAN Cuerry, 2 M. W. N. 228; 
9 M. L. T. 378; 21 M. L. J. 236 662 
= S. 55 sub-sec. 4 

Cl. (V)—Vendor and purchaser—Vendor’s lien for 
unpaid purchase-money—Money which rendor direct- 
ed vendee to pay to a third party—Whether lien 
subsists—Agency — Waiver of a portion of the amount 
by payee, whether enures for the benefit of the person 
authorising payment. 

A person, who directs another to pay money toa 
third person, is entitled to countermand that order 
before that person has entered into direct relations’ 
with the third person and agreed to pay it to him. 

Where an agent is directed or authorised by his 
principal to pay to a third person moneys existing 
or accruing in his hands to the use of the principal, 
and he expressly or impliedly contracts with such 
third person to pay to him, or to receive or hold the 
money on his behalf, or for his use, he is personally 
liable to pay such third person, or to receive or hold 
the money on his behalf, or for his use, as the case 
may Wb, even if he has had fresh instructions from 
the principal not to pay to such third person. 

 Grifin v. Weatherby, L. R.agQ. B. 753; 9 B. and S. 

726; 87 L. J. Q. B. 280; 18 L. T. 881; 17 W. R. 8, 
referred to. 4 

And if the person entitled to the payment 
excuses a portion of the amount in favour of the per- 
son directed to pay to him, that is a benefit derived 
by the latter from the creditor for which he is not 
bound to account to the person by whom he is 
directed to make the payment. 

A gendor’s right of lien for unpaid purchase- 
money can only be lost by an express or implied 
contract of waiver. . 

@ Webb v. Macpherson, 81 O. 57, referred to, 
































‘ee 


INDIAN GASES. 


* [191] 


Transfer of Property Act—conid. 


A vendor, who has directed the purchase-money 
or a portion thereof to be paid to a third party, must 
be taken to have waived by a contract, necessarily 
implied from his conduct, the right toa lien for any 
portion of the money tobe paidto the third party 
under the agreement. ; 

Abdulla Beary v. Mammali Beary, TM. L. T. 376; 
33 M. 446 ; 5 Ind. Cas, 87, referred to. 

In such a case the vendee cannot be regafiled as 
holding the money as the vendor's agent. Siva 
SUBRAMANIA v. GNANASAMMANDA, 21 M. Li J. 359; J0 
M. L. T.71 : 8 


A S. 59—Sale or mortgage 

—Application for partition in Revenue Court by 
mortgagees whether affects the mortgagor—Redemption 
—U.-P. Land Revenue Act (III of 1901), s. 233K, 
application of. s 





A document purporting to be a sale containêd a 
clause to the effect that if, within six years from the 
date of the transaction, the amount secured was paid 
back the sale would become void: 

Held, that the document was a mortgage by con- 
ditional sale and not an out and out sale. 

Balkeshan Das v. W. F. Legge, 22 A. 149; 27 I. A. 58; 
4 C. W. N. 153, followed. 

Ghulam Nabi Khan v Niazunnissa, 8 A. L. J. 119; 9 
Ind. Cas. 140, distinguished. 

If the mortgagees of certain property make an ap- 
plication in a Revenue Court for partition of the 
property and the mortgagor raises no objection to the 
application, the right of redemption is not affected by 
such partition and section 233K of the Land Revenue 
Act does not preclude the mortgagor from bringing a 
suit for redemption. BALBHADAR Ral v. RIRIRAT RAI 

630 

_ S. 83—Tender of mort- 

gage money after suit by motgagee—Tender in one 

Court while mortgagee’s suit pending in another Court 

—Invalidity—-Duty of mortgagor to put mortgagee in 
possession—'‘lender made without putting mortyagee . 

tn possession, effect of—Civil Procedure Code (Act V 

of 1908), O. XXIV, r, 1. 


Sections 67, 86 and 88 of the Transfer of Property 
Act should be read with section 83. 

After one Court has taken cognizance of a suit by 
a mortgagee for the enforcement of his mortgage, 
the mortgagor cannot deposit the mortgage amount 
in another Court under section 83 of the Transfer of 
Property Act. 

When a suit has once been instituted, payment into 
Court is regulated by Order XXIV, rule 1 of the 
Civil Procedure Code, 1908, and the circumstance that 
the mortgagor was not aware of the institution of 
éhe mortgagee’s suit at date of his deposit under 
section 83, would not affect the mortgagee’s right to 
proceed with his suit or to enforce his rights as they 
stood at the date of the suit. e 


Quere:—Whether a mortgagor can, subsequent to? 
the mortgagee’s suit, deposit the mortgage amount in 
the very Court in which the suit is pending. 

Where, under the terms of a mortgage-deed, the 
mortgagor is bound to put the mortgagee in posses- 
sion of the mortgaged properties, the former cannot 
deposit the mortgage amount in Court before first 
giving possession to the mortgagee. Hi 

Ramsonji v, Krishnaji, 26 B. 312, referred to. 
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Transfer of Property Act—contd. 


: “Tani Bhagwan v. Hari bin Bhavani, (1887), P. J. 315 
and Mulhar Gopal Kulkarni v. Anandram valad 
Kunkam Chand, (1889) P. J. 51, referred to. i 

Section 83 of the Transfer of Property Aot pre- 
supposes that the mortgagor, when he proposes to 
take action under section 83 has a valid right to 
redeem and is not attempting to exercise the right of 
redemption in a manner contrary to the provisions of 
the contract between the parties. Bayra Sao v. 
NARSINGA MAHAPATRO, 10 M. L. T, 37; (1911) 2 M. W. 
N. 126 393 
—— — ss. 86 and 87— 

Decree for foreclosure obtained against all the defend- 

ants—Order absolute obtained only against some of 

the defendants, validity of—Payment of the decretal 
amount by ti® defendant against whom no order abso- 
luig passed, effect of—Foreclosure decree discharged 
by the payment made hy one defendant against all 

—Deciee joint and indivisible against all the judg- 

ment-debtors—Redemption by a puisne mortgagee, 

effect of. 

In 1892 one B. mortgaged a portion of his share 
by way of conditional sale in favour of the respondent. 
Subsequently, in 1896, after the death of B., his sons 
mortgaged with possession the entire share to one 
K., now represented by the appellant. The re- 
spondent instituted a suit for foreclosure on his mort- 
gage-of 1892 andimpleaded E., and the sons of B. 
as defendants to his suit and obtained a decree for 
foreclosure. In applying for an order absolute, 
however, he did not make K. a party to the proceed- 
ings and obtained the order only against the sons of 
B. Subsequently,on the objection of A., it was 
decided that the order obtained against the sons of 
B., did not bind him and that he should be allowed 
to deposit the decretal amountand thereby to redeem 
the property. K.deposited the money which the 
dént withdrew and thus his mortgage was 
The respondent now, on the basisof the 
against the sons of B. alone, sought to 
tgage of 1896. The question for 
her the order absolute obtained by 
d still be considered as subsisting 
l amount had been deposited in 
-decree satisfied: 
ee for foreclosure obtained by 
a joint and indivisible decree 
mdants and there could be only 
affecting all the defendants. The 
t of money by K., who was not a 
baolute, was that the respondent’s 
satisfied in its entirety and he 
urge that the equity of redemp- 
ed by him as a complement to 
nder an incomplete foreclosure 
d in him. The effect of the 
al money by K. was, that the 
as mortgagee passed to the 
ortgagee whatever they were at 
ment. 
aji, 28 B. 158; Kedar Nath v. 
. C. 356, referred to. Ban AK 


A 
S. 87 i74 
— ss. 88, 89 
S. 99—Rule of proce- 
815 


I 
S. 100 919 
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Transfer of Property Act-—concld. 
ss. 130, 131 510 
——-——- §. 137 859 








Transferabillty—Usage or custom of trang. 
ferability—Ingredients, what are, to prove the 
custom —Growing usage if binding upon landlord 

325 

TreesS—Jurisdiction of Civil Courts to attach and 

sell trees 473 


Trespasser. 


Trust—Lands set apart for private temples of a 
tarwad—Whether tarwad properties 398 


Mortgaged property—Mortgagee in posses- 
sion—Attachment as mortgagee’s property — Claim 
by mortgagor—Position of mortgagee 


See ADVERSE POSSESSION. 








—— Hereditary trusteeship—Removal of present 
trustees—Minor successor—Appointment till minority. 
The dismissal of a trustee for the time being on 

account of gross neglect and violation of the trust does 
not entail a forfeiture of the hereditary office which 
descends to the next heir, if of fullage. If the next 
heir is a minor, some other trustee will be appointed 
until the minor attains majority. 

Samasundara Mudaliar v. Vythilinga Mudaliar, 
19 M. 285, referred to. MUTHU Kumara MUDALIAR v, 
PALANIAPPA CHETTIAR, 2 M. W. N. 303; 9 M. L. T. 
495 300 
— Religious trust, what constitutes—hadras 

Local Boards Act (V of 1884), s. 51—Pow:r of Boar l 

of Revenue to make over management to Local Board 

— Power to dismiss trustee—Management made over 

without dismissing trustee — Validity — Regulation 

FII of 1817—Powers of Board of Revenue under that 

Regulation—Transfer to Taluk Board of the charity 

properties —Rights of the Local Board under the order 

of transfer. 

A., a female, constituted three properties, one a 
chattram and two houses, as endowments for 
carrying out certain charities, viz., (1) to feed 12 
Brahmans on Dicadasi day inthe chattram building, 
(2) to perform archana to the goddess ina templo 
at the cost of one rupee every Friday and (3) to supply 
neer moru, eto., to persons attending the festival of 
Molugadi servar: in Tirnvottiyur. She appointed 
the 1st defendant as trustee along with two others. 
On his failure to carry out the trust and on 
his alienating the property to defendants Nos.2 e 
and 3, the Board of Revenue, acting under Regu- 
lation VII of 1817, vested the management of 
the properties in the Taluk Board, Saidapet, w6th- 
out passing an order removing the Ist defendant 






















Held, that the trust wa#not of a religious character. 9 
The distribution, no doubt, was to be amongst tho 
who attended the festival in the temple but it 
not to be an offering to the deity, and it wa 
cereinony which was part of the temple feg 
The small provision for making Arch 
make thetrust a religious one. 

Regulation VII of 1817 and 
applicable to endowments m 
the said enactments. 

Sivayya v. Rami Re 

The Board of Re 
the manageme 
the trustee Ja 
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Trust—corcld. 


Ganapati Ayyar v. Srv Vedavyasa  Alagasinga 
- Bhattar, 29 M. 534; 16 M. L. J. 435; 1 M. L. T..127, 
Sheik Davud Saiba v. Husain Saiba, 17 M. 212, fol- 
‘lowed. > A 
Venkatesa Nayadu v. Shirman Phatagopa Shri Shata- 
gopa Swami, TM. H. C. R. 77, referred to. 
<” “Onder section 51 of Act V of 1884, the Board of 
Revenue has the power of making over the manage- 
‘ment of a trust to a Local Board in exercise of its 
right of superintendence. The Board of Revenue is 
empowered to make over to alocal body both the 
management and superintendence. s 
The Chairman Municipal Council, Rajamundry v. 
z . Susurla Venkateswarulu, 31 M. 111; 3 M. L. T. 241, 
Nilaythakshi Ammal v. Taluk Board of Maywvaram, 
20 M. L. J. 885; 1 M. W. N. 12; 8 M. b. T. 841; 8 Ind. 
Cas. 488, relied upor. 
The Board of Revenue can dismiss a trustee ‘for 
misconduct. VANKATACHALA PILLAI v. TALUK BOARD, 
SAIDAPET, 2 M. W. N. 304; 21 M. L. J. 805 30 


Undue influence. See Contract Act, s. 60. 


U. P. Land Revenue Act (III of 
1901), S. 233K 630 


U. P. Municipalities Act (I of 1900), 
S. 94—Notice—Defendant acting in the sapati 
of member—Suit for malicious pfosecution 


PENAL CODE, 
. 8 71. 
Use and occupation—Compensation—Tix- 
ation of rent of ordinary tenant-at-will—Fair occu- 
pation-rent where no rent previously paid 


Unlawful assembly. See 
8 


Valuation—Collector’scertificates—Civil Court's 
power —Stamp of improper description—Rejection 
of a document not duly stamped—Appeal—Court’s 
duty 70 








of suit—Suit for declaration that 
adoption is invalid 816 





Suit for declaration of title and 
injunction to restrain defendant from collecting rent 
— Whether plaintiff entitled to value suit arbitrarily— 
Value of property to be value of relief—Court Fees 
Act (VII of 1870), 5. 7, sub-s. (41), clauses (a) 
and (å). 
The plaintiff sued in the Court of a Munsif for a 
declaration of title and for an injunction restraining 
e the defendants from collecting rent from the cultivat- 
ing raiyts, und valued the reliefs claimed at Rs, 509. 
The defendant objected that the value of the property 
in @ispute was Rs. 5,000 and that tho suit was not 
maintainable in the Munsif’s Court: 

Held, that, in substance the plaintiff will obtaing 
possession of the property,®as landlord of the culti- 
abing raiyats and that the value of the relief sought 

ko value of tho property in dispute. Krisuna Das 
aCnaran, 14 C. L. J. 47; 15 C. W. N. 823 
865 
gnd Purchaser — Conditional 
sossion—Vendor’s lion—Interest on 
















b Vendor’s lien for unpaid 
i which vendor directed 
ety —Whether lien sub- 
jon of the amount 
benefit of ths 
98 
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Vendor and Purchaser—concld. | 


—— ———Duty of purchaser—Vendor 
not in possession—Vendee failing to make inquiries— 
Bound by title of the person in possession. 

It is the duty of a vendee, not merely to rely upon 
the paper title disclosed” by the sale-deed in favour 
of the vendor, but also to make inquiries of the per- 
son in actual possession of the property sold as to 
the title of that person. If the vendee fails to make 
any inquiries of the person in possession he would be 
bound by such title as the said person possesses, 
VYANKAPPACHARYA SHRINIVASACHARYA v. YAMNASANI 
RADHDASANI, 13 Bom. -L. R. 256, 35 B. 269 817 
Registration -of conveyance ~ 

and delivery of possession to vendee—Right of vendor 

to cancel sale—rue consideration different from that 
recited in the sale-deed— Promis? by vendee to 
maintain vendor for remainder of his life—Igreach 
of agreement— Right of vendor—Transfer of Property 

Act (IV of 1882), s. 54. 

When a deed of sale of immoveable property is 
registered and possession taken by the vendee there- 
under, title to the property passes to the party to 
whom the conveyance is executed under section 54 of 
the Transfer of Property Act, and in the absence of 
fraud, undue influence, coercion or misrepresentation, 
the vendor is not entitled to have the deed of sale 
set aside even though the price is not paid or the con- 
sideration has failed.. His only remedy is to recover 
the purchase-money. 

Sagaji v. Namdev, 23 B. 525; Baijnath Singh v. 
Paltu, 30 A. 125; Govindammal v. Gopalachariar, 16 
M: L. J. 524, referred to.. 

Where the real consideration for a deed of sale is 
not payment of money but maintenance of the 
vendor for his life, and the vendee fails to fulfil such 
obligation, the vendor has no right to have the salo 
deed set aside. 

The American Law, as stated in Pomeroy’s da 
Jurisprudence, Volume VI, paragraph 686 
applied to India. SuBBAIER v. Montag 
Iver, 10 M. L. T. 51; (1911) 2 M. Y 



































nants—Whether purchaser bov 

money before vendor performs 

nest-money, forfeiture of. 

A purchaser is not bound to pa; 
purchase-money till the vendor hi 
in the condition in which it wa 
him. 

Therefore, whether the vendor 
undertook to shift a door and tc 
the purchaser undertook to pg 
consideration within three 3 
purchaser was justified in no 
the purchase-money until the 
his part of the contract, and tA 
entitled to get back his earnest- 
failed to perform what he hac 
Rasis LAL v. CHANDRA BHUSHAN 


unpaid consideration—Suit on 

original transaction. 

A sale of certain land was effy 
of}payment of money. In lig 
payment the vendor recej 
an unstamped promissory 
vendor based on the prom, 








or and Purchaser—concd. 


Personal obligation of the vonđee, and not based 
bn the transaction of sale to enforce vendor's 
ien on the property: 

Held, that no decree could be passed, though the 
sale entitled the plaintiff to the payment of the 
purchase-money and the law gave him a lien on the 
property for that amount. 

Where a document which cannot be used in evi- 
dence is executed to prove a completo pre-existing 
right, a suit may be maintained on tho original right 
itself unless it be shown that it was entitled to morgo 
the right in the document, but where at the time that 
an obligation comes into existence, a document is 


co 


executed as the evidence and record of that obligation. 


Sa suit to onforce it can be only on the document itself. 
Potht Reddiv. Velayudu Sivan, 10 M. 94; Yerlagadda 
Feeraragaviah v. Gorantla Ramayya, 29 M.111; 15 
M. L. J. 434 an@Sheik Akbar v. Sheikh Khan, 7 C. 256, 
referged to. Kopani MALLAYYA v. 'TARIGOPALA 
Ramayya, 21 M, L. J. 462; 19 M. L. T. 55 177 


Waiver—Suit for compensation against Railway 
Company for non-delivery of goods — Notice of 
claim, proof of—Offer by Railway Company to pay 
—Estoppel 122 

Wajid-ulxarz, See PRE-EMPTION. 

- ———- —_-; interpretation of 186 

Ward Headmen and Block-Elders not qualified to 

be witnesses of search 796 
Water rights—Riparian owners, rights of—In- 

junction restraining the riparian owner from erecting 
adam across the river—Rights of such owners to 
the flow of water not absolute and exclusive but 
relative—Injunction allowable only so far as to stop 
the flow of the stream or cause material injury to the 
other owners. : 

The respondents owned a village on the bank of 
the river Sai and tne appellants some other villages 

` about 12 miles higher up the river. The appellants 
builta dam across the river and the respondents, 
thereupon, sued to obtain a permanent injunction 
restraining them from hereafter building a dam 
across the river which would prevent the water from 

- ` flowing downto the respondent’s village or materially 

reduce the amount of the water that flows down. The 
Courts below granted an injunction restraining tho 
appellants altogether from erecting a dam of any 
kind in future: 

Held, that the terms of tho injynction granted were 
too wide. According to the ordinary law each owner 
has a right to the usufruct of theriver or stream 
which passes through his land, That means not an 
absolute or exclusive right to the flow of the water 

» but subject to the similar right òf all the proprietors 

_of the banks on each side to the reasonable enjoyment 
of the same; in short, a riparian owner has a right to 
use and consume the water for irrigating the land 
abutting a natural stream provided that he does not 
thereby cause a material injury to other like owners. 
The decree of the Gourts below was, therefore, modi- 
fied and an injunction granted restraining the 
appellant from damming up the river in such a 
way as to stop the ftow of the stream or cause a 

e material injury to the respondents. 

Dinkar v. Narain, 29 B. 357; 7 Bom, L. R. 265; Debi 
Prasad v. Joynath, 24 C. 865; 24 I. A. 60 (P. C.), 
referred to. BHEO NARAIN SINGH v. CHANDRABHAL 


pomena 


Widow. See Hinnv LAW—WiIDONW, 
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Will—Ezrecution—Prior Will—Genuineness. 

On Ist August 1904, the testator executed a Will 
and two days later another Will was set up as having 
been executed by him under circumstances which 
made it highly improbable that he had executed it: 

“Held, that the latter Will was not genuine. CHINNA 
BASAVAYYA v. EALAMANCHILI BAPAMMAD, 9 M. L. T. 
354 420 
Family arrangement — Immediate operation —- 

Final and irrevocable—Whether document is Will— 

Inconsistency in pleadings—Costs. 

An instrument which was a family arrangement 
arrived at by the mediation of certain gentlemen who 
were old friends of the family, and which was intend- 
ed to be operativeimmediately and to be final and 
irrevocable, was held to be a non-testamentary 
instrument, and, therefore, void as regards immore- 
ablo property, becauso it was not registered. 

Notwithstanding conflicting views presented by 
the appellants, their Lordships gave effect to the real 
character of the instrument, but did not allow costs 
to the successful appellants. UMRAO SINGH v, Lucu- 
MAN SINGH, 15 C. W. N. 497; 8 A. L. J. 465; 13 C, L. 
J.519; 9 M. L. T. 507; 13 Bom. L. R. 404; 21 M. L.J. 
637; 33 A. 344 285 P. C. 
Gift—Construction—Bequest in favour of two 

brothers Living jointly, whether creates joint or sepa- 

rate interest—Joint tenancy unknown in Hindu Law. 

A giftand a Will were made in favour of two 
brothers living jointly as members of an undivided 
Hindu family. There was nothing either in the Will 
or in the deed of gift which gave any indication as to 
whether the testator or the donor intended that the 
two brothers should hold as undivided co-parceners or 
as tenants in common with separate interests. More- 
over, both at the execution of the Will and of the 
deed of gift the father of the Gonees was also living 
with them jointly: Held, that both the Will ahd the 
deed of giftconveyedseparate interests to the donces, 

The principle of joint tenancy is unknown to Hindu 
Law except in the case of co-parcenary between tho 
members of an undivided family. 

Jageshur Narain v..Ram Chandra, 28 ©. 670; 23 I. 
A. 87; Venkattagyyama Qaru v, Venkatarama yamma 
Garu, 25 M. 678; 4 Bom. L. R. 657; Kurupai Nachiar 
v. Sankaranarayanan, 27 M. 300; Tydinada v. Nagam- 
mal, 11 M. 268; Mankama Kunwar v. Balkishen Das, 
28 A. 38; A, W. N. (1905) 170; Gopi v. Jaldhara, 33 
A. 4l; 7 À. L. J. 94l; 7 Ind. Gas. 697; Bai Devali v. 








Patel Bechardas, 20 B. 445, referred to, KISHORI 
DUBAIN v. MUNDRA DUBAIN, 8 A. L. J. 757 565 





Original not forthcoming—Presumption—Revo- 
cation. 

Where an original Will is not forthcoming the pres 
sumption is that it was destroyed by the testator with 
a view to revoking it. Sonay Bist v. Hirax Bint 230 
Probate—Questions to be decided by Court— 
© = Limitation—* Disposing, mind” —Proof—Burden of @ 

proof—Probate and Administration Act (F of 1881)-, 
Limitation Act (IX of 1908), Sch. I, Art.181. ` 
In proceedings under Act V of 1881 when 
ofa Will is sought, the Court is bound to 
bate unless it finds that thé Will was nog 
the testator or that he was not in 
competent to exercise his test 
that the Will was not the 
act. The Court has no 
whether the Will, if pă 
or whether it can gg 
with whica it 
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“The mere fact fhat a Will, .if- proved, might, in 
view ofa previous decree of.a Civil Court, prove 
ineffectual is no ground for refusing to grant 
Probate; nor is the Court competent to consider 
the question whether the Will is a valid disposition of 
property by the testator. 

Musammat Bali v. Musammat Hussaini Bibi, 65 P. 
R. 1894, followed. 

Hormusji v. Dhanbaiji, 12 B. 164; Parat Parshotam 
y. Bai Muli, 18 B. 749, referred to. 

The provisions of Article 181 of the Limitation Act, 
1908, have no application to petitions for Probate. 
Consequently, an application for Probate made 4 
years after the death of the testator is not time-barred. * 

Kashi Chundra Deb v. Gopi Krishna Deb, 19 C. 48, 
followed. f 

The mere execution of a Will raises a presumption 
that the maker of it knew and approved of its contents. 

Woomish Chunder Biswas v. Rasomohint Dassi, 21 
0, 270, relied upon : 

But the mczefact that a testator understands that 
he is making a Will and by it giving the whole of 
his property to one object ‘of his regard is not 
sufficient proof that he had “a disposing mind”. 
He must also have capacity to comprehend the 
extent of his property and the nature of the claims 
of others whom, by his Will, he is excluding from all 

Way participation in his property. He must. be able to 
dispose of his property with understanding and ` 
reason. He must be able to understand his position; 
to appreciate his property, and to form a judgment 
with respect to parties whom he chooses to benefit 
by it. 

"Harwood v. Baker, 8 Moore P. O. 282, Sefton v. Hop- 
wood, 1 F. and F. 578, followed. 

In the case of an unofficious Will, made behind the 
back, and tothe detriment of, of one of the legal 
heirs and at a time when the testator was practically 
at death’s door, the burden of proving that the 
testator had a “ disposing mind” lies upon the pro- 
pounder of the Will. X 

A Hindu lady, who had been ill for about a year 
before her death, executed a Will within a few hours 
of her death. At that time she was practically unable 
to speak andhad to communicate her wishes by 
signs, She left all her property to a child who had 
been adopted a few days before her death. The per- 
son who had a great deal to do with the drawing up 
of the Will was adverse to the legal heir. The 
testatrix had no reason to favour the child to the pre- 

e judice of the heir. An application for Probate was 
not made tillafter the expiry of four years from the 
date of her death:— 

Hgld, that when the testatrix executed the 
Will, she had not ‘sufficient understanding ‘to com- 
` prehend the extent and consequences of her act 
that by the Will she was depriving one of the heirs 

gall participation in tho property. The petition 
zobate was consequently refused. INDAR NARAIN 

Lan, 141 P. L.R 1911 130 

Execution — Handwriting — Government 

and not cross-examined—Opinion not 












Will should prove to the satis- 
and all possible doubt that it 
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WiIl—concld. 


was executed in accordance with law and that t 
testator at the time of the execution was ina state’ 
of mind and body to be able to execute the Will and 
to fully appreciate what he was doing in the disposi- 
tion of his property. 

The opinion of the Government expert in hand- 
writing who was not called, and, therefore, not cross- 
examined, is inadmissible in evidence. PADMA PRIYA 
Desyra v. DHARMA Das, 15 C. W. N. 728 965 


Withdrawal of suit. See Ciu PROCEDURE 
Cope, 1908, O. XXIII. -` ai 

———— Appeal — Competency of 

Appellate Court to allow withdrawal after presenta- 

tion of appeal 813 


Witnesses cited by a partz- not appearing— 
Court’s power to issue warrant of arrest—Default 
in appearance— Power of Court to proceed to decide 


~ the case 903 
Words and Phrases 








Absolutely 982 
All costs of process 899 
Ail previous parties 133 
Arrears of water-cess 633 
As his property 994 
Assets held by Court 527 


Before the commencement of 


hearing 380 
Chaupal 186 
Disposing mind 130 


Final order passed on appeal 
439, 444 


Fit case for appeal to His Ma- 


Jesty 439, 444 
Haaqiyat 850 
La-walad 277 
Lawful guardian 97 7 
Mera Shufa 143 
On account of or in trust for 994 
Pecuniary Interest 577 
Person 972 
Principal Officer 141 
Purchase 683 
Reside or last resided to~ ae 

gether 487 
Residence 786 
Than . 669 
Two successors i, — 39 
Watching proceeding 33 

Wrongful restraint. See Tis Cons, : 
8. 841," ep 
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